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SOME   OBSERVATIONS   ON   THE   PLEADINGS 
IN   THAT   COURT. 


COMPILED   BY 

WILLIAM  .  LEGGO, 

OF   OSGOODE   HALL,  BARRISTER-AT-LAW,  LATE   MASTER   AT   HAMILTON. 


IlSr     T-WO     •V-OLTTX/CES- 


Vol.  I 


HAMILTON   AND   TORONTO: 
PUBLISHED    FOR    THE    SUBSCRIBERS. 

1876. 


%\iz    ^oncrabU    John    i^oMxt^   §pxaQ%z, 


CHANCELLOR 

OF 

ONTARIO, 


W%i  foUowing  W^oxh 


BY      PERMISSION 

MOST     RESPECTFULLY     DEDICATED 

BY 


K  O  T  I  C  ^  . 


As  a,  very  considerable  portion  of  this  work  was  in  print  some 
years  ago,  it  has  been  found  impossible  to  refer  to  a  number  of 
Orders,  or  to  many  cases  decided  in  our  Court. 

It  will  be  found  to  come  down  no  further  than  i8  Grant,  and  3 
Cham.  Rep.,  and  refers  to  no  Orders  subsequent  to  No.  597. 

The  practice  in  the  Master's  office,  and  the  chapter  on  Alimony, 
had  so  increased  the  size  of  the  work  that  it  was  found  necessary 
to  omit  several  chapters  which  had  been  prepared, — among  these 
may  be  mentioned  a  very  full  one  on  "  Solicitors."  This,  however, 
will  not  materially  affect  the  value  of  the  work,  as  the  rules  in 
Equity  as  tb  Solicitors  are  almost  identical  with  those  in  Common 
Law,  which  will  be  found  fully  dealt  with  in  Archbold.  The  other 
subjects  omitted  were  very  special  ones,  which  rarely  come  under 
the  notice  of  the  general  practitioner. 

Hamilton,  May,  18^6. 


EXPLANATION 


ABBREVIATIONS    USKD   IN    RKFKRKNCES    TO  ENGLISH, 
SCOTCH,  IRISH  &  CANADIAN.  LAW  BOOKS,  &c. 


A.  (a.)  B.  (b.) A.  front,  B.  back  of  a  leaf 

A.  An.  Anon Anonymous 

A.  B , Anonynious,  at  the  end  of  Bendloe,  Rep.  1661 

Ab.   Sh Abbot's  Shipping 

Abr.    Ca.  Eq Abridgment  of  Cases  in  Equity 

A.   C Appeal  Court,  Chancery 

Ace.  or  Ag.  or  Agr Accord  or  agrees 

Act Acton's  Reports,  Prize  Causes 

Act.  Reg. Acta  Regia 

Ad.  Con Addison's  Contracts 

Ad.  Torts Addison  on  Torts 

Ad.  &  E Adolphus  and  Ellis's  Reports,  K.B. 

Add.  E.  R Addams's  Ecclesiastical  Reports 

Ad.  E Adams  on  Ejectment 

Adm Admiralty 

Al . Aleyn's  Reports,  K.  B. 

Al.  &  Nap Alcock  and  Napier,  K.  B.,  Ireland 

Ale.  Reg.  C Alcock's  Registry  Cases,  Ireland 

Alison,  Prac Alison's  Practice  of  the  Criminal  Law  of  Scotland. 

Alison,   Princ Alison's  Principles  of  ditto 

Amb Ambler's  Reports,  Chancery 

And Anderson's  Reports,  C.  P. 

Andr Andrew's  Reports,  K.  B. 

Annaly' Reports,  time  Hardwicke,  K.  B. 

Anst Anstruther's  Reports,  Exch 

A.  P.  B.  Ashurst,  MSS.  L. I. L. . . . Ashurst,  J.,  Paper  Book  (a) 

Arch.  B.  L, Archbold's  Bankrupt  Law 

Arch.  Cr.  L Archbold's  Criminal  Law 

Arch.  J.  P Archbold's  Justice  of  the  Peace 

Arch.  P.  by  Ch Archbold's  Practice,  by  Chitty 

Arch.   Sum Archbold's  Summary  of  the  Laws  of  England 

Arkley Arkley's  Justiciary  Reports,  Scotland 

Arms.   M.  &  O Armstrong,  Macartney,  &  Ogle's  Reports,  N.jP.,  Ire'd 

A.  S.  or  Act.  of  Sed Act  of  Sederunt,  Court  of  Session 

Ass Assise  (Book  of) 

Ast.  Ent Aston's  Entries 

Atk Atkyn's  Reports,  Chancery 

(a)  These  MSS.  consist  of  the  paper  books  of  Ashurst,  3.,  Bullerj  J.,  Lawrence,  3.,  aad  Dampier, 
J.,  in  an  uninterrupted  series  from  T.  T.  9  Geo.  Ill,,  to  M.  T.  56  Geo.  III.  They  are  in  Lincoln's  Inn 
Library,  and  are  referred  to  in  Selwyn's  Nisi  Prius  as  P.  B.  Dampier,  MSS.  L.  I.  L.,  prei^defl  by  the 
initial  of  the  Judges 
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Auth Authentica  [i] 

Ayl.  Pan Ayliffe's  Pandects 

Ayl.  Par Ayliffe's  Parergon  Juris 

Bac.  Abr Bacon's  Abridgment 

B.  &  A.  or  Bam.  &  AM Barnewell  and  Alderson's  Reports,  K.  B. 

B.  &  Ad.  or  Barn.  &  Adol Barnewell  and  Adolphus's  Reports,  K.  B. 

B.  &  C.  or  Bam.  &  Cress Barnewall  and  Cresswell's  Reports,  K.  B. 

B.   C.  C Bail  Court  Cases,  Lowndes  and  Maxwell 

B.  C.  R Bail  Court  Reports,  Saunders  and  Cole 

B.  &  J Bankruptcy  and  Insolvency  Cases,  1855 

B.  M Moore's  Reports,  Common  Pleas 

Balf. Balfour's  Practiclts  of  the  Law  of  Scotland 

Ball  &  B Ball  and  Beatty's  Reports,  Chancery,  Ireland 

Banc.  Sup Upper  Bench 

Bank  I Bankton's  Institutes  of  the  Law  of  Scotland 

Bar.  &  Am Barron  and  Arnold's  Election  Cases 

Bar.  &  Aust Barron  and  Austin's  Election  Cases 

Bam.  K.  B Barnardiston's  Reports,  K.  B. 

Bam.  C.    Barnardiston's  Reports,  Chancery 

Barnes  Barnes's  Notes,  C.  P. 

Batt Batty's  Reports,  K.  B.,  Ireland 

Bayl.  B Bayley  on  Bills 

Beat Beatty's  Chancery  Reports,  Ireland 

Beav Beaven's  Reports,  Rolls  Court 

Beaw Beawes's  Lez  Mercatoria 

Bel Bellewe's  Reports,  K.  B. 

Bel.  App Bell's  Cases  on  Appeal  from  Scotland 

Bell  Comm Bell  (G.  J.),  Commentaries  on  the  Law  of  Scotland 

Bell  lUust Bell  (G.  J.),  Illustrations  of  Principles 

Bell.  Prin Bell  (G.  J.),  Principles  of  the  Law  of  Scotland 

Bell  C.  (folio  and  8vo.) Bell  (R.),  Cases,  Court  of  Session 

Bell's  C.  C Bell's  Crown  Cases 

Bell  C.  T Bell  (R.),  on  Completing  Titles,  Scotland 

Bell's  Diet Bell,  (R.),  Dictionary  of  the  Law  of  Scotland 

Bell  L Bell  (R.),  on  Leases,  Scotland 

Bell  Styles Bell  (R.),  System  of  the  Forms  of  Deeds  of  Scotland 

Bell  T.  D Bell,  (R.),  on  the  Testing  of  Deeds,  Scotland 

Benl.  Bendl Benloe  or  Bendloe's  Reports,  K.  B. 

Benl.  &  Dal Benloe  and  Dalisen's  Reports,  C.  P. 

Bing Bingham's  Reports,  C.  P. 

Bing.  N.  C Bingham's  New  Cases,  C.  P. 

B.  Tr. Bishop's  Trial 

Bl Blount 

Bl.  D.  &  Osb Blackham,  Dundas  &  Osbome's  Reports,  N.P.,  Ire'd 

Bl.  R Mr.  Justice  Blackstone's  Reports 

Black.,  W Sir  W.  Blackstone's  Reports,  K.  B. 

Black. ,  H Henry  Blackstone's  Reports,  C.  P. 

Bla.  Com Blackstone's  Commentaries 

Bli Bligh's  Reports,  House  of  Lords 

Bli.  N.  S Bligh's  Reports,  New  Series 

B.  N.  C Brook's  New  Cases,  K.  B. 

B.  N.  P Buller's  Nisi  Prius 

B.  P.  B Paper  Book  ofBuller  (<:) 

B.  &  P.  or  Bos.  &  Pul Bosanquet  and  Puller's  Reports,  C.P. 

Bo.  R.  Act Booth's  Real  Actions 

B.  R.  H Cases  few/.  Hardwicke,  K.  B. 

(b)  This  is  a  Summary  of  some  of  the  Emperor's  Novel  Constitutions,  which  are  inserted  in  the  code 
under  this  title.  It  must  not  be  confounded  with  the  NovelUB  Constitutiones  promulgated  by  Justinian 
in  the  Greek  language,  and  subsequently  translated  into  the  Latin,  under  the  name  of  the  Authentica 
Example  of  citation,  AiUh.  9,  9,  20, — Authentica^  Collation  9,  title  9,  novel  20. 

(c)  See  ante,  note  (oj)  p.  i. 
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Bds.  &  p.  N.  R Bosanquet  and  Puller's  New  Reports,  C.  P. 

Bott   Bolt's  Poor  Laws 

Br Alexander  Bruce's  Reports,  Court  of  Session 

Br.  Bro Brooke,  Browne,  Brownlow 

Br.  Brev.  Jud.  &  Ent..-. Brownlow  Brevia  Judicialia,  &c. 

Br.  N.  C. . . , Brooke's  New  Cases,  K.  B. 

Brae Bracton  de  Legibus 

Bridg Bridgman's  Reports,  C.  P. 

Bridg.  O Orlando  Bridgman's  Reports,  C.  P.  ^ 

Bright.  H.  &  W Bright's  Husband  and  Wife 

Bro.  Ab Brooke's  Abridgment 

Bro.  Ent Brown's  Entries 

Bro.  Stair Brodie's  Notes  &  Suppl.  to  Stair's  Institutions,  Sctl'd. 

Bro.  S Brown's  Treatise  on  Law  of  Sale,  Scotland 

Bro.  C.  C Brown's  Chancery  Reports  (Eden  or  Belt) 

Bro.  P.  C Brown's  Parliament  Cases 

Bro.  Supp Brown's  Suppl.  Morrison's  Diet.  Court  of  Session 

Bro.  Syn Brown's  Synopsis  of  Decisions,  Court  of  Session 

Bro.  V.  M Brown's  Vade  Mecum 

B.  &  B.  or  Brod.  &  B Broderip  and  Bingham's  Reports,  C.  P. 

Broun Broun's  Justiciary  Reports,   Scotland 

Brownl.  Redv.  or  Ent Brownlow's  Redivivus 

Brownl Brownlow  and  Gouldesborough's  Reports,  C.  P. 

B.  or  C.  B Common  Bench 

B.  R King's  Bench 

B.  &  S Best  &  Smith's  Reports,  Q.  B. 

Buck Buck's  Reports  in  Bankruptcy 

Bull.  N.  P Buller's  Nisi  Prius 

Bulst Bulstrode's  Reports,  K.  B. 

Bunb Bunbury's  Reports,  Ex. 

B.  Just Burn's  Justice 

B.  Eccl.  L Burn's  Ecclesiastical  Law 

Burr Burrow's  Reports,  K.  B. 

Burr.  S.  C !•••'• Burrow's  Settlement  Cases 

Bynk Bynkershoek 

Byth.  Pr Bythewood's  Precedents 

C. Codex  (Juris  Civilis) 

P    T,  J  Common  Bench  Reports,  or  Manning,  Granger,  and 

^-  ^ j  Scott's  Reports 

C.  B.,  N.  S Common  Bench  Reports,  New  Series 

C.  C Cases  in  Chancery  or  Crown  Cases 

C.  C.  A County  Court  Appeals 

C.  C.  R Crown  Cases  Reserved 

C.  L.  R Common  Law  Reports 

C.  &  J.  or  Cromp.  &  J Crompton  &  Jervis's  Reports,  Ex. 

C.  &  M.  or  Cromp.  &  M Crompton  &  Meeson's  Reports,  Ex. 

C.  M.  &  R.  or  Cromp.  M.  &  R.  . .  Crompton,  Meeson,  &  Roscoe's  Reports,  Ex. 

C.  S Court  of  Session,  Scotland 

C.  T.  N Cases  in  the  time  of  L.  C.  Northington 

Ca.  temp.  F Cases  temp.  Finch 

Ca.  temp.  Holt Cases  in  the  time  of  Holt,  C.  J.,  K.  B. 

Ca.  temp.  H Cases  time  Hardwicke,  K.  B. 

Cald Caldecott's  Reports,  K.  B. 

Ca Case,  or  Placita  ' 

Ca.  t.  iK Cases  time  King,  Chancery- 

Cai Caii,  or  Gaii  Institutiones 

Cal Callis 

Calth Calthorpe's  Reports,  K.  B. 

Cam.  Scacc Camera  Scaccarii,  Exchequer  Chamber 

Camp.  N.  P .Campbell's  Reports,  Nisi  Prius 
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C.  &  K.  of  Car.  &  Kir Carrington  and  Kirwin  Reports,   N.  P. 

C.  L.  J.,  N.  S Canada  Law  Journal,  New  Series 

Car.  &  M Carrington  and  Marshman 

Car.  H.  &  A ^ . . .  Carrow,  Hamerton,  and  Allen,   Session  Cases 

C.  &  P.  or  Car.  &  P Carrington  &  Payne  Reports,  N .  P. 

Carp.  P.  C Carpmael's  Patent  Cases 

Cart Carter's  Reports,  C.  P. 

Cary Carey's  Reports,  Chancery 

Carth.  .^ Carthew's  Reports,  K.  B. 

Cas.  t.  Talb Cases  time  Talbot,  Chancery 

Cas.  Pra.  C.  P Cases  of  Practice  Common  Pleas 

Cas.  B.  R Cases  iernj).  Will.  3  (12  Mod.) 

Cas.  L.  Eq. Cases  in  Law  and  Equity  (lo  Mod. ) 

Cas.  Six.  Cir. Cases  on  the  Six  Circuits,  Ireland 

C.  P Common  Pleas 

C.  L.  P.  Act Common  Law  Procedure  Act 

C.  Theod Codex  Theodosiani 

Ca.  P.  or  Pari Cases  in  Parliament 

Ca.  C .  L Cases  in  Crown  Law 

Ca.  Pra.  K.  B Cases  of  Practice  in  King's  Bench 

Cawl Cawley 

Ch.  Cas Cases  in  Chancery 

Ch.  Cas,  Ch Choice  Cases  in  Chancery 

Ch.  Pre Precedents  in  Chancery 

Ch.  R Reports  in  Chancery 

Cham.  R Chamber  Reports,  Ontario 

Chris.  B.  L Christian's  Bankrupt  Law 

Ch.  Bums'  J '. Chitty's  Bums'  Justice 

Ch.  PI Chitty  on  Pleading 

Ch,  Crim.  L Chitty's  Criminal  Law 

Ch.  Bills Chitty  on  Bills 

Chit.  Con Chitty  on  Contracts 

Chit.  Rep Chitty's  Reports,  Bail  Court 

Chit.  G.  P .Chitty's  General  Practice 

Chit.  Jun.  B Chitty,  Jun.,  on  Bills 

CI.  &  Fin Clark  and  Finnelly  Reports,  House  of  Lords 

CI.  Ass Clerk's  Assistant 

Clay Clayton's  Reports,  York  Assize 

Clift Clift's  Entries 

Co Coke's  Reports 

C,  Cod.,  or  Cod.  Jur.  Civ Codex  (Juris  Civilis,)  Justinian  Codex 

Co.  Cop Coke's  Copyholder 

Co.  Ent Coke's  Entries 

Co.  Lit Coke  on  Littleton  (l  Inst. ) 

Co.  M.  C Coke's  Magna  Charta  (2  Inst.) 

Co.  P.  C Coke's  Pleas  of  the  Crown  (3  Inst.) 

Co.  on  Courts Coke's  4  Inst. 

Code  Nap Code  Napoleon 

Code  Civ. ,  or  C.  C Code  Civil  Jrancais,  or  Code  Napoleon 

Code  Coram Code  de  Commerce 

Code  P Code  Penal 

Code  P."  C. Code  de  Procedure  Civile 

Col .  C.  C Collyer's  Chancery  Cases 

CoUes CoUes's  Cases  in  Parliament 

Coll.  Jurid Collectanea  Juridica 

Coll.  Part :   Collyer  on  Partnership 

Comb Comberbach's  Reports,  K.  B. 

Com Comyn's  Reports,  K.  B.  and  C.  P. 

Com Plowden's  Commentaries 

Com.  Dig Comyn's  Digest 

Com.  Law  Rep Common  Law  Reports 
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Con.  &  Law Connor  and  Lawson's  Reports,  Chancery,  Ireland 

Consist , Consistory  Reports,  Haggard 

Cont Contra 

Cooper Cooper's  Reports,  Chancery 

Co.  Rep , Coke's  Reports,  K.  B. 

Cooke  B.  L Cooke's  Bankrupt  Laws 

Coop.  t.  Brough Cooper's  Cases  te-mp.  Brougham 

Coop Cooper  (G. , )  Chancery 

Coo,  &  Al Cooke  and  Alcock's  Reports,  K.  B.,  Ireland 

Corb.  &  D Corbett  and  Daniell,  Election  Cases 

Cot Cotton 

Cowp Cowper's  Reports,  K.  B. 

Cox Cox's  Reports,  Chancery 

Cox  C.  C Cox's  Criminal  Cases 

Cr ;    Craig,  Jus  Feudale,  Scotland 

Cr.  &  Ph Craig  and  Phillips,  Chancery 

Cr.  &  St Craigie  and  Stewart's  Reports,  House  of  Lords 

Craw.  &  D Crawford  and  Dix's  Circuit  Cases,  Ireland 

Craw.  &  D.  Ab.  C Crawford  and  Dix's  Abridged  Cases,  Ireland 

Cro.  (I,  2,  3) Croke  (Eliz.  Jam.  Cha.),  K.  B.  and  C.  P. 

Cro.  sometimes  refers  to  Keilwey's 
Reports,  published  by  Serj.  Croke. 

Cromp Crompton  on  Courts 

Cm, Cruise's  Digest 

Cunn , Cunningham's  Reports,  K.  B. 

Curt Curteis's  Ecclesiastical  Reports 

D Dictum,  Digest  (Juris  Civilis) 

D.  or  Dig Justiniani  Digestse,  sive  Pandectse  (d) 

D.  or  Diet Dictionary  (Morison's)  Court  of  Session 

D.  &  L.  or  Dow.  &  L Dowling  and  Lowndes,  Bail  Court  Reports 

D.  &  R.  or  Dow.  &  Ry Dowling  and  Ryland's  K.  B .  Reports 

D.  &  M Davison  and  Merivale  Q.  B.  Reports 

D,  N.  S Dowling,  New  Series,  Bail  Court  Reports 

D.  P.  B Dampier,  J.,  Paper  Book  (e) 

Dal ; Dalison's  Reports,  C.  P. 

Dallas Dallas  Styles,  Scotland 

Dalr Dalrymple's  Decisions,  Court  of  Session 

Dalr.  F.  L , Dalrymple's  Feudal  Law 

Dalt  Dalton's  Justice  or  Sheriff 

D' An D'Anvers's  Abridgment 

Dan Daniel's  Reports,  Ex.  Eq. 

Dan  &  LI Danson  and  Lloyd,  Mercantile  Cases 

Dav .' Davy's  Reports,  Ireland 

Deac Deacon's  Bankruptcy  Cases 

D.  &  C.  or  Dekc.  &  Ch Deacon  and  Chitty,  Bankruptcy  Reports 

(d)  The  DigBSt  or  Pandects  are  divided  into  50  Books ;  each  Book  is  divided  into  Titles,  and  each 
Title  into  Laws,  and  the  Laws  generally  into  Parts  or  Paragraphs.  The  first  para^aph  is  not  num- 
bered, and  is  usually  quoted  by  the  abbreviation  in  pr.  {in  prvncipio).  The  last  paragraph  is  sometimes 
quoted  by  the  word  in  fine,  or  §  ult.,  (paragraphus  ultimus).  The  Digest  is  variously  quoted  by  the 
Letters  D.  or  P..,  or  IL,  or  ff.  ff,  is  supposed  to  be  a  corruption  of  the  D.  with  a  stroke  through  the 
middle,  or  perhaps  of  the  Gfreek  ]3. 

The  ancient  mode  of  quotation  was  by  mentioning  the  initial  words  of  the  Law  and  of  the  paragraph, 
with  the  initial  words  of  the  title.  This  made  a  reference  to  the  General  Index  necessary,  e.  g.,  L. 
Profeetiiia,  §  si  Pater,  D,  de  jure  dotium,  or  in  reversed  order,  D.  de  jure  dotium  L.  Profectitia,  § 
gi  Pater.  Afterwards  the  quotation  was  L.  Profectitia  5,  %  si  Pater  6,  D.  dejure  dotium  ;  and  lat- 
terly, L.  5,  §  6,  D.  dejure  dotium  ;  or,  more  correctly,  using  the  letters  fr.  instead  of  L.,  since  the 
passages  were  not  laws,  but  fragments  or  excerpts  from  the  writings  of  the  Jurisprudents, /r.  5,  §  6, 
X).  de  jure  dotium.  The  modem  mode  avoids  all  reference  to  the  words.  It  is  thus ; — fr.  5,  §  6,  D.  23, 
3 ;  or  in  reversed  order,  D.  23,  tit.  3,  fr.  5,  §  6  ;  or  shortly,  D.  23,  3,  6,  6,  i.e..  Digest,  Book  23,  tit.  S, 
law  5,  paragraph  6. 

(e)  See  ante,  note  (a.)  p.  i. 
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De  G De  Gex's  Bankruptcy  Reports 

De  G.  F.  &  J  De  Gex,  Fisher,  and  Jones's  Reports,  Chancery 

De  G.  &  J De  Gex  and  Jones's  Reports,  Chapcery 

De  G.  J.  &  S De  Gex,  Jones,  and  Smith's  Reports,  Chancery 

De  G.  M .  &  G De  Gex,  Macnaghten,  and  Gordon's  Rep.  Chancery 

De  G.  &  Sm De  Gex  and  Smale's  Reports,  Chancery 

Dea.  &  Sw Deane  and  Swabey's  Report^,  Probate  and  Divorce 

Dears.  C.  C Dearsley's  Crown  Cases 

Dears.  &;  B.  C.  C Dearsley  and  Bell's  Crown  Cases 

Deas.  &  And Deas  and  Anderson's  Reports,  Court  of  Session 

Degge Degge's  Parson's  Companion 

Den.  Cr.  C Denison's  Crown  Cases 

Di.  Dy Dyer's  Reports,  K.  B. 

Dick Dickins's  Reports,  Chancery 

Dick.  Just Dickinson's  Justice 

Dig  Digest  of  Writs 

Dig.  LL Digest  Law  of  Libels 

Dirl Dirleton's  Decisions,  Court  of  Session 

Doct.  PI Doctrina  Placitandi 

D.  & .  S Doctor  and  Student 

Dod Dodson's  Reports  in  Admiralty 

Dom.  Proc Domo  Procerum  ;  House  of  Lords 

Doug Douglas's  Reports,  K.  B. 

Dow Dow's  Reports  in  Parliament 

Dow  &  C Dow  and  Clark,  House  of  Lords  Cases 

Dow.  &  R.  M.  C Dowling  and  Eyland's  Magistrates'  Case 

Dow.  &  Ry.  M.  P Dowling  and  Ryland's  Nisi  Prius 

Dowl.  P.  C Dowling's  Practice  Cases 

Dr.  &  Wal Drury  and  Walsh,  Chancery  Reports,  Ireland 

Dr.  &  War Drury  and  Warren,  Chancery  Reports,  Ireland 

Draper Draper's  Reports 

Drew Drewry's  Reports,  Chancery 

Drew.  &  Sm Drewry  and  Smale's  Reports,  Chancery 

Drury  Drury's  Reports,  Chancery,  Ireland 

Dub Dubitatur 

I  Duff Duff  on  Conveyancing,  Scotland 

Dudg.  Grig Dugdale's  Origines 

Dug.  S Dugdale's  Summons 

Duke Duke's  Charitable  Uses 

Dunlop  or  D  Dunlop,  Bell,  and  Murray's  Reports,  Court  of  Session 

Dumf.  &  E Durnford  and  East,  or  Term  Reports,  K.  B. 

Durie Durie's  Reports,  Court  of  Session 

E Easter  Term 

E.  &  A.  Reps Error  and  Appeal  Reports,  Ontario 

E.  &  A.  or  Ecc.  &  Ad Eccles,  and  Admiralty  Reports 

E.  of  Cov Earl  of  Coventry's  Case 

Eag.  &  Yo Eagle  and  Younge's  Tithe  Cases 

East  East's  Reports,  K.  B. 

East  P.  C East's  Pleas  of  the  Crown 

Eden  Eden's  Rep.  of  Northington's  Cases,  Chancery 

Edg Edgar's  Reports,  Court  of  Session 

Edicta Edicts  of  Justinian 

Edw.  A.  R Edward's  Admiralty  Reports 

El.  B.  &  S Ellis,  Best,  and  Smith's  Reports,  Q.  B. 

El.  &  Bl Ellis  and  Blackburn,  Reports,  Q.  B. 

El.  B.  &  E Ellis,  Blackbm-n,  and  Ellis's  Reports,  Q.  B. 

El.  &  El Ellis  and  Ellis's  Reports,  Q.  B. 

Eq.  Ca.  Abr Equity  Cases  Abridged 

Eq.  Rep Equity  Reports 

Esp • Espinasse's  Rep.  or  Digest  N.  P. 
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Exch.  Rep Welsby,  Hurlstone,  and  Gordon's  Reports 

Exp Expired 

F Consuetudines  Feudorum 

F.  or  Fitz.  (/) Fitzherbert 

F.  B.  C Fonblanque's  Bankruptcy  Cases 

F.  &  F Foster  and  Finlayson's  Reports,  Nisi  Prius 

F.  N.  B Fitz-Nat.  Brevium 

Fac.  Coll.  or  F.  C Faculty  Collection  of  Reports,  Court  of  Session 

Falc Falconer's  Reports,  Court  of  Session 

Falc.  Sc  Fitz   Falconer  and  Fitzherbert,  Election  Cases 

Far  Farresley  (7  Mod.  Rep. ) 

Feame Fearne  on  Remainders 

Ferg Ferguson's  Consistory  Reports,  Scotland 

Ff.  (^) Pandectae  (Juris  Civilis) 

Fin Finch's  Reports,  Chancery 

Fitz-G Fitz-Gibbon's  Reports,  K.  B. 

Fl Fleta 

Flan.  &  K Flanagan  and  Kelly's  Reports,  Rolls,  Ireland 

Fol Foley's  Poor  Laws 

Fol.  Diet Karnes  and  Woodhouselee,  Dictionary,  Court  of  SesJ 

Fonbl  Fonblanque  on  Equity 

For   Forrest's  Reports,  Ex. 

For.  Pla Brown's  Formulae 

Forb Forbes's  Decisions,  Court  of  Session 

Forester   Cases  time  of  Talbot,  Chancery 

Fort,  de  Laud Fortescue  de  laudibus  Angliae  Legum 

Fortes Fortescue's  Reports,  K.  B. 

Fost.  Forst Foster's  Reports,  Crown  Law 

Fount Fountainhall's  Decisions,  Court  of  Session 

Fox  &  S Fox  and  Smith's  Reports,  K.  B.,  Ireland 

fr Fragment  or  Excerpt,  or  Laws,  in  titles  of  Pandects. 

Fra.  M Francis's  Maxims 

Eraser Eraser  on  Personal  and  Domestic  Relations,  Scotland 

Free.  Chy Freeman's  Chancery  Reports 

Freem.  K.  B Freeman's  Reports,  K.  B. 

G.  8c  J Glyn  and  Jameson,  Bankruptcy  Reports 

Gaii Gaii  Institutionum  Commentarii  IV. 

Gal.  &  Dav Gale  and  Davison's  Reports,  K.  B. 

Gaz.  B Gazette  of  Bankruptcy 

Gib.  Cod Gibson's  Codex 

Gif Giffard's  Reports, ,  Chancery 

Gilb.  C.  P   Gilbert's  Common  Pleas  1 

Debt Treatise  on  Debt 

Dist Distresses 

Ex Executions 

Ev  Evidence 

Exch  Exchequer 

K.  B King's  Bench 

R Reports 

Rem Remainders 

Us   Uses 

Gilb   Cases  in  Law  and  in  Equity 

Gilm    Gilmour's  Reports,  Court  of  Session 

(/)  Fitzherbert'a  Abridgment  is  commonly  referred  to  by  the  older  law  writers  by  the  title  and  num. 
ber  of  the  placita  only,  e.g.,  coron.  80. 

(g)  This  reference,  which  frequently  occurs  in  Blackstone  and  other  writers,  applied  to  the  PandeotB 
or  Digests  of  the  civil  law,  is  a  corruption  of  the  Greek  letter  jc.  Vide  Calvini  Lexicon  Jurid.  voe. 
Digestorum. 
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GI Glossa,  a  Gloss  or  Interpretation 

Glanv  . . . ,: Glanville  de  Legibus 

Glassc Glasscock's  Reports  in  all  the  Courts,  Ireland 

Godb Godbolt's  Reports,  K.  B. 

Godol Godolphin  » 

Golds Goldesborough's  Reports,  K.  B. 

Gosf Gosford's  Reports,  Court  of  Session 

Gow'sN.  P.  C Gow's  Nisi  Prius  Cases 

Grant.  Rep Grant's  Chancery  Reports,  Ontario 

Gro.  de  J.  B Grotius  de  Jure  Belli 

Gundry Gundry  MSS.  {k) 

Gwm Gwillim's  Tithe  Cases 

H.  or  Hil Hilary  Term 

H.  &  C Hurlstone  and  Coltman's  Reports,   Ex. 

H.  &  N Hurlstone  ^nd  Norman's  Reports,  Ex. 

H.  H.  P.  C Hale's  Hist.  Plac.  Cor. 

H.  L.  Rep.,  or  Cas Clark  and  Finnelly's  H.  of  Lords'  Reps.,  New  Series 

H.  P.  C Hales's  Pleas  of  the  Crown 

H.  &  W Harrison  and  WoUaston,  K.  B. 

Ha.  &  Tw Hall  and  Twells,  Chancery  Reports 

Had Earl  of  Haddington's  Reports,  Court  of  Session 

Hag.  Ec Haggard's  Ecclesiastical  Reports 

Hag.  Con :    Consistory  Reports 

Hag.  Adm Admiralty  Reports 

Hailes Hailes's  Decisions,  Court  of  Session 

Hale  C.  L Hale's  Common  Law 

Hans Hansard's  Entries 

Hanm Hanmer's  Lord  Kenyon's  Notes,  K.  B. 

Hare Harcarse's  Decisions,  Court  of  Session 

Hard Hardre's  Reports,  Ex. 

Hare - Hare's  Reports,  Chancery 

Harr.   Dig Harrison's  Digest,  all  the  Courts 

Har.  &  R Harrison  and  Rutherfurd,  C.  P. 

Hawk.   P.  C Hawkins's  Pleas  of  the  Crown 

Hayes '. .  Hayes's  Reports,  Exch.  Ireland 

Hayes  &  J Hayes  and  Jones's  Reports,  Exch.,  Ireland 

Hein Heineccius 

Hem.  &  M Hemming  and  Miller,  Chancery 

Her Heme 

Het Hetley's  Reports,  C.  P. 

Hob Hobart's  Reports,  K.  B. 

Hog. Hogan's  Reports,  Rolls,  Ireland 

Holt Holt's  Reports,  K.  B. 

Holt  N.  P Holt's  Nisi  Prius  Reports 

Ijome  (Clk) Clerk  Home's  Reports,  Court  of  Session 

Hop.  &  Ph Hopwood  and  Philbrick,  Regis.  C. 

Hope Thomas  Hope's  Reports,  Court  of  Session 

Hope  Min.   Pr Sir  Thomas  Hope's  Minor  Practicks,  Scotland 

Hope  Maj.   Pr Sir  Thomas  Hope's  Major  Practick's,  Scotland 

Hov.    Suppl Hovenden's  Supplement  to  Vesey,  Junr. 

Hud.  &  B Hudson  and  Brooke's  Reports,  K.  B.,  Ireland 

Hugh Hughes's  Entries 

Hume  Com Hume's  Commentaries  on  Crimes,  Scotland 

Hume Hume's  Decisions,  Court  of  Session 

Hunter Hunter's  Law  of  Landlord  and  Tenant,  Scotland 

Hut Hutton's  Reports,  C.  P. 

(A)  These  MSS.  were  purchased  of  Nathaniel  Sundry,  Esq.,  the  only  son  of  Mr.  Justice  Gundry,  by 
whom  the  notes  were  taken,  and  will  be  found  in  Lincoln's  Inn  Library. 
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Imp.  K.  B Impey's  Practice,  K.  B. 

C.  P Practice,  C.  P. 

Sh Sheriff 

PI Pleader 

In  F In  fine.     At  the  end  of  a  title,  law,  or  paragraph. 

In  F.   Pr In  fine  principii 

-.    p  \In  prindpio.     In  the  beginning,  and  before  the 

j      first  paragraph  of  a  law 

Ins Insurance. 

I,  2,  Inst (1,2)  Coke's  Inst. 

Inst.,   I,   2,  3 Justinian's  Inst]  lib.   I.  tit.  2,  sec.  3. 

Inst.  I,  2,  31 Justinian's  Institutes,  Lib.  I.,  tit.  2,  sec.  31  {i) 

Ir.  Law  &  Eq Irish  Law  and  Equity  Reports,  Ireland. 

Ir.  Law  &  Ch .Irish  Law  arid  Equity  Reports,  Ireland,  New  Series. 

Iv.  Ersk Ivory's  Notes  on  Erskine's  Institutes. 

J.    Ctus Jurisconsultus 

J.  &  W.  or  Jac.  &  W Jacob  and  Walker's  Reports,  Chancery 

Jac.  or  Jacob. Jacob's  Reports,  Chancery 

Jan.  Angl.    . . .' Jani  Anglorum 

Jebb  C.  C Jebb's  Crown  Cases,  Ireland 

Jebb  &  B Jebb  and  Bourke's  Reports,  K.  B.,  Ireland 

Jebb  &  S Jebb  and  Syme's  Reports,  K.  B.,   Ireland. 

Jenk , Jenkins's  Reports,  Ex.  ' 

John Johnson's  Reports,  Chancery 

John  &  H Johnson  and  Hemming's  Reports.  Chancery 

Jon.  I,  2 Jones',  W.  and  T.,  Reports,  K.  B. 

Jones  T Jones'  Reports,  K.  B. 

Jones  W. Jones'  Reports,  K.  B. 

Jones Jones'  Reports,  Exch. ,  Ireland 

Jones  &  C Jones  and  Carey's  Reports,  Exch.,  Ireland 

Jo.  &  Lat Jones  and  Latouche's  Reports,  Chancery,  Ireland 

Jud Judgments 

Jur.    .' The  Jurist  Reports  in  all  t]ie  Courts 

Jur.  N.  S Jurist,  New  Series 

Jur.   (Sc. ) Scottish  Jurist,  Court  of  Session 

Jur.  St Juridical  Styles,  Scotland 

Just.  Inst Justinian's  Institutes 

K.  B King's  Bench 

K.  C.  R Rep.  temp.  King,  C.  Chancery 

K.  &  G.   R.  C Keane  and  Grant's  Registration  Cases 

Kames Karnes's  Decisions,  Court  of  Session 

Kames's  Eluc Karnes's  Elucidations  of  the  Law  of  Scotland 

Kames's  Rem.  D Kames's  Remarkable  Decisions,  Court  of  .Session 

Kames's  S.    D , Kemes's  Select  Decisions,  Court  of  Session 

Kames's  Tr. Kames's  Historical  Law  Tracts,  Scotland 

Kay Kay's  Reports,  Chancery 

Kay  &  J Kay  and  Johnson's  Reports,  Chancery 

Keb Keble's  Reports,  K.B. 

Keen Keen's  Reports,  Rolls  Court 

Kel Sir  John  Kelyng's  Reports,  K.  B. 

Kel.  I,  2 Wm.  Kelynge's  Rep.,  2  parts,   Chancery 

Keilw.   Kel Keiln-ey's  Reports,  K.  B. 

Ken Kennet 

(i)  The  Institutes  of  Justinian  are  divided  into  four  Books,— each  Book  is  divided  into  Titles,  and 
each  Title  into  Paragraphs,  of  which  the  first,  described  by  the  letters  pr.,  or  priiuiip.,  is  not  numbered. 
The  old  method  of  citing:  the  Institutes  was  to  srive  the  commencing:  words-of  the  paragraph  and  of  the 
title  ',  e  g.,  %  siadversus-,  Inst,  de  Nuptiie.  Sometimes  the  nnmber  of  the  paragraph  was  introduced; 
e.g.,  %  12  Si  adversus  Inst,  de  Nuptiis.  The  modern  way  is  to  give  the  number  ot  the  book,  title,  and 
paragraph,  Inat.  I:,  10, 12;  i.e.,  Inst.  Idb.  1.  tit.  10,  §  12. 
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Kent.  Comm Kent's  Commentaries  on  the  Law  of  United  States 

^f°y ' Kenyon's  Notes,  by  Hanmer,  K.  B. 

^.    Lord  Kilkerran's  Decisions,  Court  of  Session 

^•t Kitchen 

^°-    • Knapp's  Reports,  Privy  Council 

K'^-  o!:  O Knapp  and  Ombler,  Election  Cases 

|r'=  *  C s Leigh  and  Cave,  Crovfn  Cases 

L.  &  G.  iemp.  Plunk Lloyd  and  Goold,  temj:.  Plunket,  Chy.,  Ireland 

L-  C.   G Local  Court's  Gazette,  Ontario 

^''  I-  L Lincoln's-Inn  Library 

J^>  *-•■  J Lower  Canada  Jurist 

^-  J Law  Journal,  Reports  in  all  the  Courts 

L.  C.  R Lower  Canada  Reports 

L.  Mag.    The  Law  Magazine 

L.  M.  &  P Lowndes,   Maxwell,   and  Pollock's  Rep.,   Bail  Court 

L.  &  M ditto  ditto  ditto 

L.  P.  B Paper  Book  of  Lawrence,  J.  (A. ) 

L.   Rev. The  Law  Review 

L.  T The  Law  Times,  Reports  in  all  the  Courts 

L.  &  Welsh Lloyd  and  Welsby's  Commercial  Reports 

La Lane's  Reports,  Exchequer 

Lamb Lambard 

Lat • Latch's  Reports,  K.  B. 

Law  Rec Law  Recorder,  Reports  in  all  the  Courts,  Ireland 

Leg.  O The  Legal  Observer 

Ld.   Ken Kenyon's  Reports,  K.  B. 

Ld.  Raym Lord  Raymond's  Reports,  K.  B. 

Leach    Leach's  Crown  Law 

Lee  &  H Lee's  Cases  iemfi.  Hardwicke,  K.  B. 

Leon Leonard's  Reports,  K.  B. 

Lev Levinz's  Reports,  K.  B . 

Lew.  C.  C Lewin's  Crown  Cases 

Lex.  Merc.  Red Lex  Mercatoria,  by  Bei-wes 

Ley    •. Ley's  Reports,  K.  B. 

Lib.  Ass Liber  Assisarum,  Year  Book,  pt.  5 

Lib.   Int Liber  Intrationum 

Lib.  Reg Register  Book 

Lib  Feud  \  Liber  Feudorum;  usually  printed  at  the  end  of  the 

(      Corpus  Juris  Civilis  (/) 

Lib.  Intr Old  Book  of  Entries 

Lib.   PI Liber  Placitandi 

Lil Lilly's  Reports  or  Entries 

Lil.  Abr Lilly's  Practical  Register 

Lind.,  or  Lynd Lindewood,  Provinciales 

Lit Littleton's  Reports,  C.  P. 

Lit.  with  S Littleton,  S.  for  Section 

Llo.  &  Goo Lloyd  and  Goold,  Ump,  Sugden,  Chy.,  Ireland 

Locc Loccenius 

Loffi Lofft's  Reports,  K.  B. 

Long  Quinto Year  Book,  pt.  10,  K.  B. 

Longf.  &  T Longfield  and  Townsend's  Reports,  Exch:,  Ireland 

Lud.  E.  C Luder's  Election  Cases 

Lush Lushington's  Admiralty  Reports 

Lut Lutwyche's  Reports,  C.  P. 

Lut.  R.    C i Lutwyche's  Registration  Cases 

M.,  or  Mich Michaelmas  Term. 

M.  D.  &  D Montagu,  Deacon  &  De  Gex's  Reports,  Bankruptcy 

M.  &  M'A Montagu  and  M 'Arthur's  Reports,  Bankruptcy 

(ft)  See  ante,  note  (a),  p.  1 

(l)  This  Treatise  upon  Feudal  Law  is  usually  found  at  the  end  of  the  Corpus  Juris  Civilis  ;  and  is 
sometimes  referred  to  as  Consuetudiens  Feudorum.  It  is  divided  into  two  books,  and  these  again  are 
divided  into  titles,  and  it  is  thus  cited,  1  Feud.  28,  i.e.,  Book  1,  tit.  28.  ^ 
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M.  &P Moore  and  Payne,  C.  P. 

M.  &  Ayr.  R Montagu  and  Ayrton's  Reports,  Bankruptcy 

M.  and  Ayr.  B.  L Montagu  and  Ayrton's  Bankrupt  Law 

M.  &  S.,  or  Mau.  and  Sel Maule  and  Selwyn's  Reports,  K.B. 

M.  &  W. ,  or  Mee  and  W Meeson  and  Welsby's  Reports,  Ex. 

M'Cle M'Cleland's  Reports,  Ex. 

M  'Cle.  &  Yo M  'Cleland  and  Younge's  Reports,  Ex. 

M'F.   R McFarlane's  Reports,  Jury  Court,  Scotland 

Mac.  &  G Macnaghten  and  Gordon's  Reports,  Chancery 

Mac.  &  H Macrae  and  Hertslet 

Mac.   P.  C . . ." Macrory's  Patent  Cases 

Mack Sir  G.  Mackenzie's  Institution  of  the  Law  ot  Scotland 

Mack.  R.  L Mackenzie's  Roman  Law 

Mack.   Crim Sir  G.  Mackenzie's  Criminal  law 

Mack.   Obs Sir  G.  Mackenzie's  Observations  on  Acts  of  Parliament 

Macl.  &  R Maclean  and  Robinson's  Scotch  Appeals 

Macph Court  of  Session  Cases,  Third  Series 

Macq.  H.  L.  Cas Macqueen's  Scotch  Appeal  Cases 

Mad Madox's  Exchequer  and  Formulare 

Madd Maddock's  Reports,  Chancery 

Madd.  Ch Maddock's  Chancery  Practice 

Mai Malyne's  Lex  Mercatoria 

Man.  &  G Manning  and  Granger's  Reports,  C.  P. 

Man.  &  R Manning  and  Rylands  Reports,  K.  B. 

Manw Manwood's  Forest  Laws 

Mar March's  Reports,  K.  B. 

Marsh Marshall's  Reports,  C.  P. 

Marsh.   In Marshall  on  Insurance 

Mau.  &  Pol.  Sh   Maude  and  Pollock's  Law  of  Shipping 

Mer.,  or  Meriv Merivale's  Reports,  Chancery 

Middx.  Sit Sittings  for  Middlesex  at  Nisi  Prius 

Milw Milward's  Reports,  Irish  Ecclesiastical 

Mitf. Mitford's  Pleadings 

Mod.  Ca Modern  Cases 

Mod.  c.  I,  &  eq.   I.  2 Modem  Cases  in  Law  and^  Equity  (8  andg  Mod.  Rep.) 

Mod.  Ent Modern  Entries 

Mod.  Int.  I,  2 Modus  Intrandi,  i,  2 

Mod.  Rep Modem  Reports,  K.  B. 

Mol.  de  J.  M MoUoy's  de  Jure  Maritimo 

Mol Mollof  s  Chancery  Reports,  Ireland 

Mo Moore's  Reports,  K.  B. 

Mont.  B.   C Montagu's  Reports,   Bankruptcy 

Mont.  &  B Montagu  and  Bligh's  Reports,  Bankruptcy 

Mont.  &  Chit Montagu  and  Chitty's  Reports,  Bankruptcy. 

Moo.  C.  C .■ Moody's  Crown  Cases 

Moo.  &  M Moody  and  Malkin's  Reports,  N.  P. 

Moo.   P.  C.  C Moore's  Privy  Council  Cases 

Moo.  Ind.   Ap Moore's  India  Appeals 

Moo.  &  R Moody  and  Robinson's  Reports,  N.  P. 

Moo.  J.  B J.  B.  Moore's  Reports,  C.  P. 

Moo.  &  P Moore  and  Payne's  Reports,  C.  P. 

Moo.  &  S Moore  and  Scott's  Reports,  C.  P. 

Moore  (C.  P. ) Moore's  Common  Pleas  Reports  ' 

More,   St Moore's  Notes  on  Stair's  Institutions,  Scotland 

M.  or  Morr.  Diet Morrison's  Dictionary  of  Decisions,  Court  of  Session 

Mos Moseley's  Reports,  Chancery 

Murr    Murray's  Reports,  Jury  Court,  Scotland 
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Myl.  &  Cr Mylne  and  Craig's  Reports,  Chancery 

Myl.  &  K Mylne  and  Keene's  Reports,  Chancery 

N.  Benl  New  Benloe,  K.  B.  Reports 

N.  C Bingham's  New  Cases 

N.C    or  No   Ca  Ecc  &  M   Cts  i  ^°^^^  °^  Cases  in  the  Ecclesiastical  and  Maritime 
"    ''  ...         .         j      Courts 

N.  L Nelson's  Lutwyche,  Reports,  C.  P. 

N.  Nov Novella  (Juris  Civilis)  {m) 

N.  R New  Reports,  by  Bosanquet  and  Puller,  C.  P. 

N.  R Not  Reported 

N.  S New  Series 

Nels Nelson's  Reports,  Chancery 

Nev.  &  M Neville  and  Manning's  Reports,  K.  B . 

Nev.  &  P..T Neville  and  Peny's  Reports,  K.  B. 

New  Rep New  Reports  in  all  the  Courts 

Nic.  Ha.  C NichoU,  Hare,  and  Carro w.  Railway  Cases 

No.  N  Novae  Narrationes 

Nol.  Sett Nolan's  Settlement  Gases 

North Northington's  Reports,  by  Eden,  Chancery 

Noy Noy's  Reports,  K.  B. 

O.  Benl   Old  Benloe,  0.  P. 

Off.  Br Officina  Brevium 

Off.  Ex Office  of  Executors 

Ord.  Cla Orders,  Lord  Clarendon's 

Ord.   Ch Orders  in  Chanceiy 

Orl.  Bridgman   Orlando  Bridgman's  Reports,  C.  P. 

Ought Oughton's  Ordo  Judiciorum 

Ow   Owen's  Reports,  K.  B. 

P,  C Pleas  of  the  Crown 

P.  C.  Act Probate  Court  Act 

P.  &  D.,  or  Per.  &  Dav Perry  and  Davison's  Reports,  K.  B. 

P.  Pas Easter  Term 

P.  R.  C.  P Practical  Register  in  Common  Pleas 

p.  W Peere  William's  Reports,  Chancery 

Pal   Palmer's  Reports,  K.  B. 

Par  . . .  -. Parker's  Reports,  Ex. 

Park,  Ins Park  on  Insurance 

Pat.  App.  Cas Paton's  Appeal  Cases,  House  of  Lords 

Pea Peake's  Reports,  N.  P. 

Peak.  Ad.  Cas Peake's  ASditional  Cases 

Peak.  N.  P.  C Peake's  Nisi  Prius  Cases 

Perk Perkin's  Conveyances 

Per.  &  K Perry  and  Knapp,  Election  Cases 

Ph Phillip's  Reports,  Chancery 

Ph.  Ev Phillip's  Evidence 

Phillim Phillimore's  Reports,  Ecclesiastical 

Pig 7 Pigot's  Recoveries 

Pig.  &  R Piggott  and  Rodwell's  Election  Cases 

PI.  Com Plowden's  Com.  or  Reports,  K.  B. 

PI.  pla.  P.   p Placita 

Pol   Pollexfen's  Reports,  K.  B. 

Poph  Popham's  Reports,  K.  B. 

2  Poph Cases  at  the  end  of  Popham's  Rep. 

(m)  The  Novels,  or  New  Conatitutiong,  are  explanatory  of  the  Code.  The  greatest  part  of  these 
Novels  was  compoaed  in  Greek,  owing  to  the  aeat  of  empire  being  then  in  Constantinople.  Some, 
however  were  published  in  Latin,  and  have  been  noticed  by  Antonius  Auguatinua.  There  are  four 
translations  of  the  Novels.    The  Novels  are  quoted  by  their  respective  numbers,  chaptera,  and  para- 

Mtei  jiiatinian'a  death  some  part  of  his  Novels,  to  the  number  of  168,  were  collected  and  reduced 
into  one  volxmie  together  with  13  of  the  Greek  Edicts,  which  make  up  the  fourth  and  last  division  of 
the  Corpus  Juris  CivUis. 
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Postleth   Diet  I  Po^tlethwaite's   Universal  Dictionary  of  Trade  and 

)      Commerce 

Pow.  R.  &  D Power,  Rodwell,  &  Dew's  Election  Cases 

Pr.  Ch Precedents  in  Chancery  (Finch) 

Pr.   Co Prerogative  Court 

Pr.  Falc  President  Falconer's  Reports,  Court  of  Session 

Pr.  Reg.  Ch Practical  Register  in  Chancery 

Pres.  Conv Preston's  Conveyancing 

Pres.  Abs Preston  on  Abstracts 

Pres.  Es Preston  on  Estates 

Pres.  Shep.  T Sheppard's  Touchstone,  by  Preston 

Price  or  Pr Price  s  Reports,  Exchequer 

Priv.  Lond Privilegia  Londini 

Pr.  St Private  Statute 

Q Quorum 

Q.  Attach Quoniam  Attachiamenta 

Q.  B Adolphus  &  Ellis,  Queen's  Bench  Reports,  New  Series 

Q.  War Quo  Warranto 

Quinti  Quinto  (»)    Year  Book,  5  Hen.  V. 

R i . . . .  Resolved,  Repealed 

R.   Ley Ley's  Reports 

R.  S.  L Reading  Statute  Law 

R.  T.  H Reports  Time  of  Hardwicke,  C.  J.  B.  R. 

R.  T.   H Reports  time  of  Holt,  C.  J.  B.  R. 

Rail.  C Railway  Cases 

Rast Rastell's  Entries  and  Statutes 

Ld.  Raym Lord  Raymond's  Reports,  K.  B. 

Ray.  T , Sir  Thos.  Raymond's  Reports,  K.B. 

Raym Raymond 

Reev.  E.  L Reeve's  English  Law 

Reg.  Brev Register  of  Writs 

Reg.  PI Regula  Placitandi 

Reg.  Jud Registrum  Judiciale 

Reg.   Maj Books  of  Regiam  Majestatem,  Scotland 

Rep.  (I,  2,  &c.) I,  2,  Coke's  Rep.,   &c. 

Rep.   Ch Reports  in  Chancery 

Rep.  Eq Gilbert's  Rep.  in  Equity 

Rep.  Q.  A Rep.  iemp.  Q.  Anne 

Rep.  iemp.  Finch    Finch's  Reports,  Chancery 

Rich.  C.  P Richardson's  Practice,  Common  Pleas 

Ridgw.  Ap Ridgway's  Appeals,  Ireland 

Ridg.  &  H , Ridgway,  few/,  Hardwick,  Chancery 

Ridg.   L.  <fe  S Ridgway,  Lapp,  and  Schoales'  Reports,  K.B.,  Ire'd. 

Rob Robinson's  Entries 

■n   ij    A  I  Robinson's  Reps.  Admiralty,  or  Robertson's  Rep.  of 

)      Appeals. 

Rob.  E Robertson's  Ecclesiastical  Reports 

Robert.  Ap Robertson's  Appeal  Cases,   Scotland 

Roll,  and  Roll.  Abr Rolle,  Rep.  and  Abridgment 

Roll Roll  of  the  Term 

Rose Rose's  Reports,  Bankruptcy 

RoSs. Ross's  Lectures  on  Conveyancing,  &c.,  Scotland 

Ross  L.  C.   , Ross'  Leading  Cases 

Rub '. Rubricks.     In  such  a  Rubrick  or  Title  {0) 

Run.   Eject Runnington's  Ejectment 

Rush Rushworth's  Collections 

Russ Russell's  Reports,  Chancery 

(n)  V.  6  Hen.  VII.  19,  24.  , 

(0)  The  Titles  of  the  Rqmab  Lctw,  being  formerly  written  in  red  letters,  were  called  Bubrlcks. 
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Russ.   &  M Russell  and  Mylne's  Reports  Chancery 

Russ.  &  R Russell  and  Ryan's  Crown  Cases 

^y-  F Rymer's  Foedera 

Ry-  &  M Ryan  and  Moody,  N.  P.  Reports     . 

S-,  § Section 

S-  B Upper  Bench 

S .  C Same  Case 

S-  C.  C Select  Chancery  Cases 

S    C   Rep  I  Supreme  Court  (in  reference  to  citations  of  American) 

(      Reps. 

S.  or  S.  &  D Shaw  &  Dunlop,  Court  of  Session,  First  Series. 

S.  P Same  point  or  Principle 

S.  &  S.,  or  Sim.  &  St Simons  and  Stuart's  Reports,  Chancery. 

S.  &  Sm Searle  and  Smith's  Reports,  Probate  and  Divorce 

Salk Salkeld's  Reports,  K.B. 

Sau.  &  Sc Sause  and  Scully's  Reports,  Rolls,   Ireland 

Saund  &  C Saunders  and  Cole,  Bail  Court  Reports 

Saund ' Saunder's  Reports,  K.  B. 

Sav Savile's  Reports,  C.  P. 

Say. Sayer's  Reports,  K.  B. 

Sc.  Jur.     Scottish  Jurist,  Court  of  Session 

Scac Scaccaria  Curia,  Court  of  Exchequer 

Sch.  &  Lef. Schoale's  and  Lefroy's  Reports,  Chancery,  Ireland 

Sco.  or  Scott Scott's  Reports,  C.  P. 

Sco.  N.  R Scott's  New  Reports,  C.  P. 

Scriv.  Cop Scriven  on  the  Law  of  Copyholds 

Selw.  N.  P Selwyn's  Nisi  Prius 

Sect Section 

Sel.  Ca Select  Cases,  Chancery 

Seld Seldom 

Sem Semble,  seems 

Sess.  Ca Sessions  Cases,  and  Carrow,  Hamerton,  and  Allen 

Sett.  &  Rem Settlement  and  Remainder 

Sh Shaw's  Reports,  Court  of  Session  Cases,  First  Series 

Sh.  App Shaw's  Reports  of  Appeal  Cases,  House  of  Lords 

Sh .  Die. Shaw's  Digest  of  Decisions,  Scotland 

Sh.  &  M'L Shaw  &  Maclean's  Rep.  of  Ap.  Cases,  House  of  Lords 

Shand  Pr Shand's  Practice,  Court  of  Session 

Shep.  Touch Shepherd's  Touchstone 

Show Shower's  Reports,  K.B. 

Shower's  P.  C Shower's  Parliament  Cases 

Sid Siderfin's  Report's  K.  B. 

Sim.  or  S  im.  N.  S •. . . .  Simons,  or  Simons's  New  Series,  Reports,  Chancery 

Skene Sir  John  Skene's  De  Verborum  Significatione 

Skin Skinner's  Reports,  K.  B; 

Sm.  &  G Smale  and  Giffard's  Reports,  Chancery 

Sm.  Action Smith's  (John  W. )  Action  at  Law 

Sm.  Con Contracts 

Sm.  Landl.  and  Ten Landlord  and  Tenant 

Sm.  L.  C Leading  Cases 

Sm.  Merc.  Law Compendium  of  Mercantile  Law 

Sm.  Eq.    Manual Smith's  (Jos.  W. )  Manual  of  Equity 

Sm.  Law  of  Prop Compendium  of  Law  of  Real  &  Personal  Pro. 

Sm.  Mast,    and  Serv Smith's  (Chas.  Manley)  Master  and  Servant 

Smi.  &  Bat Smith  and  Batty's  Reports,  K.  B.,  Ireland 

Smith Smith's  Reports,  K.  B. 

Smythe Smythe's  Reports,  C.  P. ,  Ireland 

Sol.  J Solicitor's  Journal 

Som Somner,  Somers 

Spei Spelman 

Spottis Sir  R.  Spottiswoode's  Reports,  Court  of  Session 


EXPLANATION   OP   ABBREVIATIONS.  XXI 

Spottiswoode Spottiswoode's  Styles,  Scotland 

St Stair's  Institutions  of  the  Law  of  Scotland 

Stair Lord  Stair's  Reports,  Court  of  Session 

Stark.   C.  L Starkie's  Criminal  Law 

Stark.  Ev ' Starkie's  Evidence 

Stark.  N.  P , Starkie's  Reports,  N.  P. 

Stat.  ,W .' Stat.  Westminster 

Staunf.  St.  P.  C.  &  Pr Staunforde  Pleas  and  Prerogative 

Steph.  Com Stephen's  Commentaries 

Stew.  Ans Sir  J.  Stewart's  Ans.  to  Dirleton's  Doubts,   Scotland 

Story  L.  U.  S Story's  Laws  of  the  United  States 

Story  B.  Exch Story's  Bills  of  Exchange 

Story  Bail Story  on  Bailments 

Stoiy  Con Story's  Conflict  of  Laws 

Story  Const Story  upon  the  Constitution 

Story  Eq.  Jur Story's  Equity  Jurisprudence 

Story  Eq.   PI Story's  Equity  Pleading 

Story  PI Story's  Pleading 

Story  Pr. Story's  Promisory-Notes 

Stra Strange's  Reports,  K.  B. 

Stuart •'•  • .  Stuart,  Milne,  and  Peddie's  Court  of  Session  Reports 

Sty Style's  Reports,  K.  B. 

St.  Tri State  Trials 

Sug.  V.  &  P Sugden's  Vendors 

Sug.  P Sugden's  Powers 

Swa.  Ad Swabey's  Admiralty  Reports 

Sw.  &  Tr Swabey  and  Tristram's  Reports,    Probate  &  Divorce 

Swans.  . . .' Swanton's  Reports,  Chancery 

Swin Swinburn  on  Wills 

T.  &  M Temple  and  Mew's  Criminal  Appeal  Cases 

T.  R Teste  Rogo 

T.  R Term  Reports,  (Dumford  and  East,)  K.  B. 

T.  R.  E.,  or  T.  E.  R.  (/) Tempore  Regis  Edwardi 

Taml Tamlyn's  Reports,  Rolls 

Taun Taunton's  Reports,  C.  P. 

Taylor ,.  .Taylor's  Reports,  Ontario 

Th .Thomson  on  Bills  and  Notes,  Scotland 

Th.  Dig Theloall's  Digest 

Th.  Br Thesaurus  Brevium 

Tinw Lord  Tinwald's  Reports,  Court  of  Session 

Tidd  P Tidd's  Practice 

Toth Tothill's  Reports,  Chancery  > 

Tr.  Eq Treatise  of  Equity 

Trem Tremain,  Pleas  of  Crown 

Trin Trinity  Term 

Tudor  Ca.  M.  L Tudor's  Leading  Cases  on  Mercantile  Law 

Tudor  Cas.  Pr. . . . ." Tuder's  Leading  Cases  on  Real  Property 

Turn Turner 

Turn.  &  R Turner  and  Russell's  Reports,  Chancery 

Tyrw Tyrwhitt's  Reports,  Exchequer 

Tyrw.  &  G Tyrwhitt  and  Granger's  Reports,  Exchequer 

U.  C.  C.  P Common  Pleas  Reports,  Ontario 

U.  K United  Kingdom 

Ulp Ulpiani  Fragmenta 

U.  C.  L.  J Upper  Canada  Law  Journal 

(p)  This  abbreviation  is  frequently  used  in  Domesday  Book,  and  in  the  more  ancient  law  writers 
See,Tyrrers  Hist.  Eng.  Introd.  v.  iii.  49.  See  also  Cowel's  Diet.,  verb.  Reveland,  where  notiee istaken 
of  a  wrong  inference  of  Lord  Coke's,  1  Inst.  86,  from  a  quotation  of  Domesday  Book,  where  this  abbre- 
viation is  interpreted.  Terra  Regis  Edwardi. 
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U.  C.  P.  R Practice  Reports,  Ontario 

U.  C.  Q.  B Queen's  Bench  Reports,  Ontario 

U.  C.  Q.  B.  O.  S Queen's  Bench  Reports,  Ontario,  Old  Series 

V.  &  B.,  or  Ves.  &  Bea Vesey  and  Beame's  Reports,  Chancery 

Vatt Vattel's  Law  of  Nations 

Vaugh VaOghan's  Reports,  C.  P. 

Vent Ventris's  Reports,  K.  B. 

Ves Vesey's,  Sen.,  Reports,  Chancery 

Ves.  Jun Vesey's,  Jun. ,  Reports,  Chancery 

Vet.  Entr Old  B.  Entries 

Vet.  N.  Br Old  Nat.  Brev. 

Vem Venion's  Reports,  Chancery 

Vem.  &  S Vernon  and  Scriven's  Reports,  K.  B. ,  Ireland 

Vid ,. Vidian's  Entries 

Vin.  Abr Viner's  Abridgment 

Vin.  Supp. Viner's  Supplement 

W.  I,  W.  2 Statutes  Westminster,  i,  2. 

W.  R Weekly  Reporter  in  all  the  Courts 

W.  W.  &  H Willmore,  Woolaston,  and  Hodges 

W.  &  S.  App Wilson  and  Shaw's  Reports,  House  of  Lords 

Wallis Wallis's  Reports,  Chancery,  Ireland 

Wats Watson 

Wat.  Cop Watkins's  Copyholds 

Web.  P-.  C Webster's  Patent  Cases 

Welsh Welsh  Registiy  Cases,  Ireland 

Went.  Off.  Exor Wentworth's  Office  of  Executor 

Went.  E Wentworth's  Executor  . 

West,  H.  L West's  Reports,  House  of  Lords 

West  &  H West's  Reports,  Chancery,  temp.  Hardwick 

Wils.  Ch Wilson's  Chancery  Reports 

Wils.  Ex Wilson's  Exchequer  Reports 

Willes Willes's  Reports,  K.  B.  and  C.  P. 

Wilm Wilmot's  Notes  and  Opinions,  K.  B. 

Win Winch's  Reports,  C.  B. 

■Wight Wightwicke's  Reports,  Exchequer 

Wils Wilson's  Reports,  K.  B. 

Wm.  Rob William  Robinson's  New  Admiralty  Reports 

Wms Williams's  Rep. ,  or  Peere  Williams,   Chancery 

Wms.  Ex Williams's  Law  of  Executors 

Wms.  Just Williams's  Justice 

Wolf.  &  B Wolferstan  and  Bristow's  Election  Cases 

Wolf.  &  D Wolforstan  and  Dew's  Election  Cases 

H.  Wood Hutton  Wood's  Decrees  in  Tithe  Cases 

Woodf.  L.  &  T Woodfall's  Law  of  Landlord  and  Tenant 

y.  B.  (q) Year  Book 

y.  &  C,  or  You.  &  Coll Younge  and  Collyer's  Eq.  Exch. 

Y.  &  C.  C.  C Younge  and  Collyer's  Chancery  Cases 

Y.  &  J.,  or  You.  &  Jer Younge  and  Jervis,  Reports,  Exdiequer 

Yelv ; Yelverton's  Reports,  K.  B. 

You Younge,  Reports,  Exchequer 

(g)  The  Tear-books  are  usually  referred  to  by  the  year  of  each  kingr's  reigfn,  the  initial  letter  of  hi8 
name  and  the  page  and  number  of  the  placita  :  to  which  is  sometimes  prefixed  the  initial  letter  of  the 
termj'c.?.,  M.  4,  H.  7, 18, 10.— Michaelmas  Term,  4th  Henry  VII.,  page  18,  placitum  10. 
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245. 

756 

303- 

370 

346. 

756 

304- 

1467 

247. 

845 

305. 

336,  1467 

^8. 

855 

306- 

1546 

349. 

852 

3°7- 

»S45 

250. 

251- 
352. 

253- 

!53 
?53 
858 

861 

309- 
310. 

3"- 

1545 

732,  1468 
854 
■854,857,  1 102 

CXIV 


CONSOLIDATED  GENERAL  OEDERS. 


Orders. 

Pages. 

Orders. 

No. 

No. 

312. 

854,  857 

37' 

313- 

8S4,  857 

373- 

3'4- 

138 

374- 

315- 

ISJI 

37S- 

316. 

1468,    1622,  u.   (I) 

376- 

3'Z- 

8S4 

377- 

318. 

1509 

378. 

319- 

£502 

379- 

320. 

867 

380. 

321. 

26 

38s. 

32«. 

834,  1568 

382. 

323. 

8  572 

383. 

324- 

8569 

384. 

325- 

857° 

385. 

326. 

857° 

386. 

327. 

5570 

387. 

323. 

379,  157! 

388. 

329- 

Abrogated  by  Order  559 

389. 

330- 

641,  880,   155s 

390. 

331- 

'555 

391- 

332. 

J5S5 

392- 

333- 

•555 

393- 

334- 

J5SS 

394' 

335- 

637 

395- 

336. 

637 

39S. 

337- 

68,  643,  n.  (2),  1568,  1580 

397- 

338- 

1369,  1 581 

398. 

339- 

1583,  1593 

399- 

340- 

1582 

400. 

341- 

158a 

401. 

342. 

IS&T. 

402. 

343- 

1583 

403. 

344- 

1597,  1598 

404. 

345- 

1598 

405. 

346- 

1598 

406. 

347- 

1598 

407. 

348. 

323,  n.  (I),  1598,  1599 

408. 

349- 

323,  n.  (I),  1599 

35°- 

323,  n.  (I),  1599 

409. 

351- 

323,  n.  (I),  1599 

410. 

352- 

et  seq.  78,  n.  (5),  736.   ,  Amended 

by  Order  569 

411. 

353- 

722,   736,    1823.       Amended  by 

Order  569 

412. 

354- 

736,  1823.     Amended  by   Order 

569 

413- 

355- 

1834.     Abrogated  by  Order  559. 

414. 

356. 

736,  1834.     Amended  by   Order 

415- 

569 

416. 

357- 

736,  1834.    Amended  by  Order 

569 

417. 

358. 

1834 

418. 

359- 

1598,  1834 

419- 

360. 

1835 

420. 

361. 

183s 

421. 

365- 

737.     Amended  by  Order  570 

422. 

366. 

Amended  by  Order  570 

423- 

367- 

737.    Amended  by  Order  570 

424. 

368. 

736.    Amended  by  Order  569 

425. 

369. 

736.   Amended  by  Order  569 

426. 

736.    Amended  by  Order,  569 

736.    Amended  by  Order  569 

"39 

"39 

S140 

1 140 

114:.  1 145 

1 142,  1361 

1 143 

\nf>,  1 147 

"45 

"45 

1 145 

"47 
"47 
"48 

"49 

1163,  1360 

065,  1349,  1350,  1351 
13^-9.  '35°.  !35i 
134?.  1:350,  I3S" 

1349.  i3S« 

1350,  1351 

1350.  naSi 
1350.  1351 
1351 
659 

<5S9 

650,  n.  (i),  660 

660 

349 

349 

349 

318 

288 

289 

176,  327,  II.  (6)  328,  336,  372, 

428,  II.  (2),  526,    858,    1582 
30,  n.  (6) 
427,  n.  (I),  464,  n.  (7),  525,  n. 

(5),  746,  n.  (3) 
365,  427,  464,  n.  (7),  525,  n.  (5) 

747,  n.  (I) 
289,  464,  n.  (i)  465,  n.  (2),   526, 

n.  (I) 
1572,  Amended  by  order,  593 
601 

Abrogated  by  Order.  559 
869,  880,  1625,  Abrogated  by 

Order,  559 

377 

427,  869,  880 

880 

437,  869,  880 

327,  743 

327,  743 

327,  328,  n.  (1) 

327 

327,  743 

1038,  1042,  1053 


CONSOLIDATED  GENERAL   ORDERS. 


CXV 


Orders, 
No. 
427. 
428. 
429. 
430- 

«3i!- 
432. 
433- 
434- 
435- 
436. 
437- 
438. 
439- 
440. 
441. 
442. 
443- 
444- 

445- 
446. 
447. 
448. 

449- 
450. 

4S1I. 
452. 
453- 
4S4- 
4SS- 
456. 

4S7- 
458. 

4S9- 
460. 
461. 
462. 

4<53- 
464. 
465. 
466. 
467. 
468. 
469. 
470. 
471. 
472. 

473- 
<t74. 

475- 
476. 

477- 
478. 

479- 
480. 
481. 
482. 

483- 
484. 


Pages. 

Orders. 

Pages. 

No. 

1053 

485. 

887,  888 

1038,  1041,  n.  (3) 

486. 

736,  888 

1038,  U39,  n.  (I). 

487. 

888 

1038 

488. 

1463 

1038 

489. 

H63 

1086 

490. 

J463 

1087 

491. 

1463 

1089 

517. 

343,i3S2,  Amended  by  Order  610 

1087,  1090 

S>8. 

372 

371,  1085 

519. 

I26,£n.r^{&),    126,  n.  (3).  See^ 

1085 

Order  610 

1090,  log  I 

520. 

127,  11.  (10).  SeeOtdei  610 

1054 

521. 

tt             tt 

1054 

522. 

344 

1 124 

523- 

343,  344 

Kog2,  1124 

S24. 

344 

1092,  1 1 24 

525- 

344 

1093,  1095,  1096,  1097,  1 102, 

526. 

125,  "•  (7) 

1 124 

527. 

1802 

1097,  1124 

528. 

1802 

J095,  1096,  1097,  1 102,  1 124 

529. 

1802 

1102,  1 124 

•S30- 

1803 

1098,  1 1 24 

S3I- 

J  803 

1 124 

532. 

S803,  1805 

H16,  H24   ' 

533- 

1804 

!II9,  1 124 

534- 

1804 

II24,  1127 

S3S- 

1804 

1124,  II39 

536- 

«34  . 

1 124, 1 139,  1375 

537- 

1772 

137s 

538- 

625 

"39 

539- 

669 

1 123 

540. 

724 

1123 

541. 

613 

1 123 

542. 

1861 

1 123 

543- 

1862 

1029 

544- 

1862 

1029 

S4S- 

1862 

1029 

546. 

420, '481 

664,  1 1 26 

547- 

3SO 

516,  1112 

548. 

471.  S77,"n.  (4) 

J37S 

549- 

471,  577,  n-  (4) 

344,  729,  732,  733,  888 

55°- 

368,  425,  644,  n.  (5),  724,  u.  (i) 

729,  888 

552. 

729 

733.  888 

SS9- 

736 

"3.888 

560. 

720,:729,  n.  (I) 

734,  888 

S61. 

721,  729,  n.  (I) 

734,  888 

S62. 

721 

734,  888 

563- 

721 

888 

564. 

721 

885,  888 

S65. 

722 

886,  888 

566. 

722 

886,  888 

567- 

722 

886,  888 

568. 

736 

886.  888 

569. 

736 

886,  888 

570- 

737 

887,  888 

571- 

737 

886,  887,  888 

S72. 

737 

887,  888 

573- 

737,  738 

887,  888 

574- 

737,  738 

No. 

575-  738 

576-  738 

577-  .738 
Sr8.  738,  739 
579-  739 

580.  739 

581.  739 

582.  739 
583-  740 
584.  741 
585-  741 
586.  742 


No, 

587.  757.884 

588.  1772 

589.  984    . 

590.  725,  1608 

591.  725,  1608 

592.  72s,  1609 

593.  725,  1609 

594.  1609 

595.  See  Order  37 

596.  629 

597-  523.  »■  (4).  1140.  i6«7 


NoTB— The  remaining  Orders  were  promulgated  too  late  for  notice  in  the  Praotiqe. 


THE   PRACTICE 


OS 


THE   COURT  OF  CHANCERY, 

FOR    UPPER    CANADA. 


CHAPTBE  I. 


THE    COMMENCEMENT    OF   A   SUIT. 


The  practice  of  the  Court  of  Chancery,  and  of  its  various  offtces,  is 
egulated  by  rules  laid  down  in  Acts  of  Parliament,  in  the  General 
)rders  of  the  Court,  passed  or  promulgated  from  time  to  time,  in  the 
tegulations  of  the  Judges  for  the  conduct  of  business  in  their  chambers, 
nd  of  the  Eegistrars  of  the  Court  respecting  the  transaction  of  busi- 
ess  in  their  office  ;  and  by  custom  or  usage,  to  be  ascertained  generally 
?om  former  decisions  of  the  Courts;  the  decisions  of  the  Court  are  also 
cnportant  in  determining  the  construction  to  be  j)ut  upon  the  Acts  of 
'arliament.  General  Orders,  and  Eegulations. 

A  suit>on  behalf  of  a  subject,  is  ordinarily  commenced  by  preferring 
petition,  containing  a  statement  of  the  plaintiff's  case,  and  praying 
tie  relief  which  he  considers  himself  entitled  to  receive.  This  petition 
!  called  a  Bill. 

If  the  suit  is  instituted  on  behalf  of  the  Crown,  or  of  those  who 
artake  of  its  prerogative,  or  whose  rights  are  under  its  particular  pro- 
3ction,  such  as  the  objects  of  a  public  charity,  the  matter  of  complaint 
!  offered  to  the  Court,  not  by  way  of  petition,  but  of  information,  by 
ie  proper  officer,  of  the  rights  -ivhich  the  Crown  claims  on  behalf  of 
;self  or  others,  and  of  the  invasion  or  detention  of  those  rights  for 
'hich  the  suit  is  instituted. =  This  proceeding  is  then  styled  an  Infor- 
lation.     The '  rules   of  practice   incidental   to   these   two  methods   of 


2  THE   COMMENCEMENT   OF  A  SUIT. 

ensuing  Treatise,  what  is  said  witli  respect  to  the  one  may  be  con- 
sidered as  applicable  to  both,  unless  where  a  distinction  is  specifically 
pointed  out. 

Where,  however,  the  relief  sought  to  be  obtained  is  the  administra- 
tion of  the  estate  of  a  deceased  person,  a  summary  and  inexpensive 
practice  has  been  established  by  our  Orders,  which  will  be  fully  noticed 
hereafter. 

Again,  under  an  Act  of  Parliament,'  a  very  convenient  form  of 
application  to  the  Court  has  been  provided,  for  cases  where  the  parties, 
agreeing  upon  the  facts  that  form  the  foundation  of  their  claims,  are 
desirous  of  obtaining  a  judicial  decision  uj)on  the  construction  of  an 
instrument,  or  upon  almost  any  point  of  law  resulting  from  the  ad- 
mitted facts.  In  cases  of  this  descrij)tion,  the  parties  are  enabled, 
without  going  through  any  forms  of  pleadings,  at  once  to  submit  the 
case  that  they  have  agreed  upon  for  the  decision  of  the  Court. 

The  several  forms  of  proceeding  enumerated  above  relate  to  the 
original  jurisdiction  of  the  Court,  and  are  different  means  by  which  the 
su.itor  may  call  into  exercise  some  jjortion  of  that  original  jurisdiction 
in  his  behalf.  There  are  a  great  number  of  Acts  of  Parliament — many 
of  them  of  recent  enactment — under  which  statutory  powers  are  con- 
ferred upon  the  Court.  Many  of  these  Acts  point  out  the  particular 
mode  by  which  relief  theretinder  is  to  be  sought  from  the  Court;  and 
it  may  be  stated,  as  a  general  rule,  that  a  person  seeking  the  aid  of  the 
statutory  jurisdiction  must  commence  by  presenting  a  petition,  which 
differs  in  some  important  ^particulars  from  the  bill  above  mentioned, 
and  is  not  regarded  as  the  commencement  of  a  formal  suit. 

All  these  different  methods  of  originating  aj)plications  to  the  Court  of 
Chancery,  lead  to  somewhat  different  proceedings  in  the  subsequent 
stages  of  the  case,  and  which  it  will  be  the  object  of  this  Treatise  to 
explain.  As  a  preliminary  step,  however,  it  will  be  convenient  to  point 
out  the  peculiarities  of  practice  incident  to  different  descriptions  of 
persons  appearing,  either  as  plaintiffs  themselves  to  obtain  relief  from 
the  Court,  or  as  defendants  to  resist  the  applications  of  others. 

1  28  Vic.  c.  17.    This  Statute  gives  to  our  Court  the  same  jurisdiction  as  the  Court  of  Chancery  in 
England  has  in  such  cases,  under  the  Imp.  Stat.  13  &  14  A^ic.  c.  35. 


THE    queen's   attorney-general. 

CHAPTEE  II. 

PERSONS   BY  WHOM  A   SUIT  MAY   BE   INSTITUTED. 


Section  I. — The  Queen's  Attorney-General. 

It  is  a  general  rule,  subject  to  very  few  exceptions,  that  there  is  no 
sort  or  condition  of  persons  who  may  not  sue  in  the  Court  of  Chancery, 
and  this  rule  extends  from  the  highest  person  in  the  State  to  the  most 
distressed  pauper. 

The  Queen  herself  has  the  same  right  which  a  subject  has  to  institute 
proceedings  in  her  own  Courts  for  the  assertion  of  any  right  which  she 
claims,  either  on  behalf  of  herself  or  others ;  and  the  same  principles 
which  entitle  a  subject  to  the  assistance  of  a  Court  of  Equity,  to  enable 
him  to  assert  his  legal  rights,  are  equally  ajDplicable  to  the  Sovereign. 
Thus,  a  suit  has  been  instituted  on  behalf  of  the  Queen  to  have  the 
benefit  of  a  discovery,  from  persons  charged  to  be  aliens,  of -the  place  of 
their  birth,  in  order  to  assist  her  in  a  commission  to  inquire  into  their 
lands,  with  the  view  of  seizing  them  into  her  hands  by  inquisition. ' 
For  the  same  reason,  where  an  office  cannot  be  found  for  the  Crown 
without  the  aid  of  a  Coiu-t  of  Equity,  the  Court  will,  at  the  suit  of  the 
Crown,  interfere  to  restrain  the  commission  of  waste  in  the  meantime. = 

It  has  been  said  that  the  Queen  is  not  bound  to  assert  her  rights  in 
any  particular  Court,  but  that  she  may  sue  in  any  of  her  Courts  which 
she  pleases,  without  reference  to  the  question  whether  the  subject-matter 
of  her  suit  is  such  as  comes  within  the  peculiar  jurisdiction  of  such 
Court.'  Thus,  she  may  have  a  quare  impedit  in  the  Queen's  Bench,* or 
she  may  elect  to  sue  either  in  a  Court  of  Common  Law,  or  in  a  Court  of 
Equity.  5  Upon  an  accurate  examination,  however,  of  the  cases  that 
have  given  rise  to  these  general  assertions  of  the  rights  of  the  Crown, 
it  appears  that  equitable  grounds  were  alleged  in  each  case  for  institut- 
ing the  proceedings  in  Chancery.  It  seems,  nevertheless,  to  be  true, 
that  the  Queen  may  proceed,  in  questions  relating  to  the  property  to 
which  she  is  entitled  in  right  of  her  Crown,  either  in  a  Court  of  Law  or 
in  a  Court  of  Equity ;  and  that  where  she  has  caused  a  Court  of  Equity 

>  Du  Plessis  V.  Attorney- Gemral,  1  Bro.  P.  C.  Ed.  Toml.  415,  419. 

2  Attorney- General  v.  Du  Plessis,  2  Ves.  S.  286. 

3  11  Rep.  68  B:  ibid.  15  A;  Plowden,  3.36,  240,  244. 

4  11  Eep.  68  B. 

^  The  KiTWV.  Countess  Dowager  of  Arundel,  Holy.  10^ ;  Attoi'ney- General  v.  Vernon.  ?  Vera  277, 
370 :  2  Ch.  E.  353 :  1  Bq.  Ca.  Al).  75,  pi.  1 ;  133,  pi.  16 :  and  see  the  cases  ellod  6-  Beav.  283,  and 
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to  be  informed  that  an  intrusion  has  been  committed  on  her  land, 
although  no  matter  of  equitable  jurisdiction  has  been  stated,  yet  the 
information  has  been  entertained  ;  but  in  such  cases,  if  any  question  of 
law  arises,  the  Court  will  put  it  in  the  course  of  trial  by  a  Court  of  Law, 
and  retain  the  information  till  the  result  of  such  trial  is  known.  • 

In  all  cases  where  the  rights  of  the  Queen,  or  of  those  who  partake  of 
her  prerogative,  are  the  subject  of  the  suit,  the  name  of  the  Queen  is  not 
made  use  of  as  the  party  complaining ;  but  the  matter  of  complaint  is 
offered  to  the  Court  by  way  of  information  given  by  the  proper  officer. 
That  officer  is  the  Attorney-General,  or,  if  the  office  of  Attorney-General 
should  happen  to  be  vacant,  the  Solicitor-General.  = 

Besides  the  cases  in  which  the  immediate  rights  of  the  Crown  are 
concerned,  the  Queen's  officers  may,  in  some  cases,  institute  proceedings 
on  behalf  of  those  who  claim  under  the  Crown,  by  grant  or  otherwise  ; 
or,  more  correctly  speaking,  those  who  claim  under  the  Crown  may 
make  use  of  the  Queen's  name,  or  of  that  of  her  proper  officer,  for  the 
purpose  of  asserting  their  right  against  a  third  party.  Thus,  a  chose  in 
action  may  be  assigned  to  the  Queen,  and  may  also  be  granted  or  assigned 
by  her  to  another  person  ;  and,  in  the  latter  ease,  the  grantee  may  either 
sue  for  it  in  his  own  name,  or  in  that  of  the  Queen  ;3  but  if  he  sues  in 
his  own  name,  he  must  make  the  Attorney-General  a  party  to  his  suit. 
In  Balch  v.  Wastall,"  A.,  having  outlawed  B.,  brought  a  bill  against  C, 
a  trustee  for  B.,  with  respect  to  an  annuity,  to  subject  this  annuity  to 
the  plaintiff's  debt ;  and  the  Court  held,  that  forasmuch  as  by  the  out- 
lawry, all  the  defendant's  interest,  as  well  equitable  as  legal,  was  vested 
in  the  Crown,  the  plaintiff  must  not  only  get  a  grant  thereof  from  the 
Crown,  but  must  make  the  Attorney-General  a  party  to  the  suit.= 

In  like  manner,  the  Attorney-General  may  exhibit  informations  on 
behalf  of  individuals  who  are  considered  to  be  under  the  protection  of 
the  Crown  as  parens  patrice ;  such  as  the  objects  of  general  charities, 
idiots,  and  lunatics.  Moreover,  this  privilege  of  the  Attorney-General 
is  not  confined  to  suits  on  behalf  of  charities,  strictly  so  called  ;  but  has 
been  held,  in  many  instances,  to  extend  to  cases  where  funds  have  been 
made  applicable  to  legal  and  general  purposes. «     In  the  case  of  the 


1  Attorney-Gemraitothe  Princeof  Walesy.  Sir  J.  St.  4u6i/n,  Wightw.  16T,  and  the  cases  there 

cited  ;  Bee  a.\so  Attorney- GeneraZ  v.  The  Mayor  of  Plymouth,  ibid.  134. 

2  Ld.  Bed.  7,  21,  23;  Wilkes^  case,  4  Bur.  3527. 

s  Dyer,  1  PI.  7,  8 ;  Keilw.  169 ;  5  Bac,  Ab.  tit.  Prerog.  F.  3  ;  Miles  v.  WilUams,~l  1'.  Wms  249  262  ■ 
Harl  of  Stafford  v.  Smkley,  2  Tes.  S.  170, 181. 

1  1  P.  Wms.  445. 

^  Bayward  v.  Fry,  ibid.  446 ;  see  also  Bex  v.  Fowler,  Bunb.  38. 

'  Attorney- Generai  V.  Brown,  1  Swanst.  265:  Attorney- General  v.  Corporation  of  Shrewsbury  6 
Beav.  220,  227;  Evan  v.  Corporation  of  Avon,  29  Beav.  144  :  6  Jiir.  N.  S.  1361. 
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Attorney-General  v..  Compton,  •  wliich  was  an  information  for  the  purpose 
of  conipelling  the  restitution  of  money  alleged  to  have  been  improperly 
applied  out  of  funds  raised  for  the  relief  of  the  poor,  by  means  of  rates 
and  assessments,  Sir  J.  L.  Knight-Bruce,  V.  C,  said  that  he  apprehended 
the  rule  was,  "  that  where  property,  affected  by  a  trust  for  public  pur- 
poses, is  in  the  hands  of  those  who  hold  it  devoted  to  that  trust,  it  is  the 
privilege  of  the  public  that  the  Crown  should  be  entitled  to  intervene 
by  its  oflftcer,  for  the  purpose  of  asserting,  on  behalf  of  the  public  gene- 
rally, that  public  interest  and  that  public  right,  which  probably  no 
individual  could  be  found  willing  effectually  to  assert,  even  if  the  interest 
were  such  as  to  allow  it." 

With  respect  to  idiots  and  lunatics,  it  is  to  be  observed  that  suits  on 
their  behalf  are  usually  instituted  by  the  committees  of  their  estates ; 
but  that,  sometimes,  where  there  has  been  no  committee,  or  where  the 
interest  of  the  committee  was  likely  to  clash  with  that  of  the  persons 
whose  estates  were  under  his  care,  informationa  have  been  exhibited 
on  their  behalf  by  the  Attorney-General,  as  the  officer  of  the  Crown. ^ 
Where  informations  have  been  filed  on  behalf  of  persons  found  lunatic, 
but  who  have  had  no  committee  appointed,  the  Court  will  proceed  to 
give  directions  for  the  care  of  the  property  of  the  lunatic,  and  for  proper 
proceedings  to  obtain  the  appointment  of  a  committee. ^  Persons 
incapable  of  acting  for  themselves,  though  not  coming  under  the  des- 
cription of  idiots  or  lunatics,  have  been  permitted  to  sue  by  their  next 
friend,  without  the  intervention  of  the  Attorney-General,  i 

It  seems,  that  when  an  information  is  filed  on  behalf  of  a  lunatic,  ho 
must  be  named  as  a  party  to  the  suit,  and  that  merely  naming  him  as  a 
relator  will  not  be  sufficient;''  but  in  the  cases  of  the  Attorney-General  v. 
Parkhurst,^  and  Attorney-General  v.  Woolrich,''  a  distinction  appears  to  be 
taken  between  cases  where  the  object  of  the  suit  is  to  avoid  some  trans- 
action of  the  lunatic,  on  the  ground  of  his  incapacity,  and  those  in  which 
it  is  merely  to  affirm  a  contract  entered  into  by  him  for  his  benefit,  or 
to  assert  some  claim  on  his  behalf.  In  the  former  case,  it  was  held  that 
the  lunatic  ought  not  to  be  named  as  plaintifi',  because  no  man  can  be 
heard  to  stultify  himself;  if  he  is  named,  however,  it  will  be  no  ground 

1  1  T.  &  C.  C.  C.  417,  427;  and  see  Attorney- General  v.  Corporation  of  Lichfield,  11  Beav.  120  ; 

Attorney-Oeneralv.  Eastla'ke,Vnia,re,WS:i  17  Jur.  801. 

2  Attorney- Oeneral  t.  Parklmrst.  1  Cha.  Ca.  112;   Attorney- General  w    Woolrich,  ibid.  163; 

Attorney- General  v.  Tyler,  1  Dick.  378 :  2  Eden,  230. 

3  Attorney-General  v.  Howe,  Ld.  Red.  30,  n.  (m). 

"  Liney  v.  Wetherley,  Ld.  Red.  30,  u.  (ji) ;  Light  v.  Light,  25  Bear.  24S    Wfst  v.  Davis,  Rolls,  1863, 

W.  No.  83. 
'  Attorney-General  y.  Tyler,  1  Dick.  378.  > 

«  1  Cha.  Ca.  112. 
'  Xbid.  153. 
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for  demurrer. '  The  reason  for  mfiking  a  lunatic  a  parly  in  proceedings 
of  this  nature  appears  to  be,  that  as  no  person  can  be  bound  by  a  decree 
in  a  suit  to  which  he,  or  those  under  whom  he  derives  title,  are  not 
parties,  and  as  a  lunatic  may  recover  his  understanding,  the  decree  will 
not  have  the  effect  of  binding  him  unless  he  is  a  j)arty  to  the  suit ;  and 
upon  the  same  principle,  it  is  held  that  where  a  suit  is  instituted  on 
behalf  of  the  lunatic  by  his  committee,  the  committee  must  be  named 
as  a  co-plaintiff,  in  order  that  the  right  which  the  committee  acquires 
in  the  lunatic's  estate,  by  virtue  of  the  grant  from  the  Crown,  may  be 
barred.  The  same  reason  does  not  apply  to  cases  of  idiots,  because  in 
contemplation  of  law  they  never  can  acquire  their  senses ;  they  are, 
therefore,  not  considered  necessary  parties  to  proceedings  on  their 
behalf.2 

In  all  cases  of  informations  which  immediately  concern  the  rights  of 
the  Crown,  its  ofiicers  proceed  upon  their  own  authority,  without  the 
intervention  of  any  other  person  ; "  but  where  the  informations  do  not 
immediately  concern  the  rights  of  the  Crown,  they  generally  depend 
upon  the  relation  of  some  person  whose  name  is  inserted  in  the  informa- 
tion, and  who  is  termed  the  Relator ^  This  person  in  reality  sustains 
and  directs  the  suit,  and  he  is  considered  as  answerable  to  the  Court 
and  the  parties  for  the  propriety  of  the  proceedings,  and  the  conduct  of 
them  ;=  but  he  cannot  take  any  step  in  the  cause  in  his  own  name,  and 
independent  of  the  Attorney-General.  "Where,  therefore,  in  the  case  of 
the  Attorney-General  v.  Wright,^  notice  of  motion  was  given  on  behalf  of 
a  relator,  and  an  objection  was  made  that  it  ought  to  have  been  on  behalf 
of  the  Attorney-General,  Lord  Langdale,  M.  E.,  decided  that  the  notice 
was  irregular,  and  said  that  "relators  should  know  that  they  are  not 
parties  to  informations,  and  have  no  right,  of  their  own  authority,  to 
make  any  application  to  the  Court.  The  Attorney-General  is  the  only 
person  whom  the  Court  recognizes  in  such  cases."  And  in  the  Attorney- 
General  V.  Barker,'^  which  was  an  information  and  bill.  Lord  Cottenham 
refused  to  hear  the  relator  and  plaintiff  in  person  on  behalf  of  the 
Attorney-General,  and  said  he  could  not  separate  the  information  from 
the  bill,  so  as  to  hear  him  as  the  plaintiff  in  the  bill.  It  sometimes 
happens  that  the  relator  has  an  interest  in  the  matter  in  dispute,  of  the 

>  Bidler  v.  BicOer,  1  Eq.  Ca.  Ab.  279,  pi.  5. 

=  AUarney-Qerteral  v.  Woolrich^  1  Cha.  Ca.  168. 

=  Ld.  Eed.  23;  Attormy- General  v.  Termm,'!  Yern.  217,370;  Attorneij-Qeruraly.  Crofts,  1  Bro. 

P.  0.  Ed.  Toml.  136. 
4  Ld.  Eed.  22  ;  1  Ves.  J.  247,  ii. 

'  Ld.  Eed.  22;  Att<yrney-Oemral  v.  Vivian,  1  Eusa.  226,  236. 
'  3  Beav.  447 ;  and  aee  Attorney- General  v.  The  Haberdashers''  Company,  15  Beav.  397 ;  Atlarrm- 

General  v.  Wyggestori's  Hospital,  16  Beav.  318;  Attorney- General  v.  Sheriourne  Grammar 

School,  18  Beav.  256:  18  Jur.  6.36. 
•  4  M.  &  C.  262. 
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injury  to  which  interest  he  is  entitled  to  complain.  In  this  case,  his 
personal  complaint  being  joined  to,  and  incorporated  with,  the  informa- 
tion given  to  the  Court  by  the  officer  of  the  Crown,  they  form  together 
an  information  and  bill,  and  are  so  termed.  In  some  respects,  however, 
they  are  considered  as  distinct  proceedings ;  and  the  Court  will  treat 
them  as  such,  by  dismissing  the  bill  and  retaining  the  information,  even 
though  the  relief  to  be  granted  is  different  from  that  prayed.  Thus,  in 
Attorney-General  v.  Vivian,'^  where  the  record  was  both  an  information 
for  a  charity  and  a  bill,  and  the  whole  of  the  relief  specifically  prayed 
was  in  respect  of  an  alleged  interest  of  the  relator  in  the  trust  property, 
which  he  did  not  succeed  in  establishing.  Lord  Gifford,  M.  E.,  although 
he  dismissed  the  bill  with  costs,  retained  the  information  for  the  purpose 
of  regulating  the  charitj''.  It  is,  moreover,  necessary  that  the  person 
joined  as  plaintiff  should  have  some  individual  interest  in  the  relief 
sought  to  be  obtained  by  the  suit :  for  in  the  case  of  the  Attorney-General 
V.  The  East  India  Company,^  Sir  Lancelot  Shadwell,  V.  C,  allowed  a 
demurrer  to  the  whole  record,  because  persons  were  made  plaintiffs  who 
asked  nothing  for  themselves,  and  did  not  show  that  they  were  indi- 
vidually entitled  to  anything ;  as,  however,  there  appeared  a  case  for 
relief,  he  gave  leave  to  amend  for  the  purpose  of  converting  the  record 
'  into  an  information  only,  and  directed  that  the  plaintiffs  should  remain 
on  the  record  in  the  character  of  relators,  in  order  that  they  might  be 
answerable  for  costs. 

But  although  it  is  the  general  practice,  where  the  suit  immediately 
concerns  the  rights  of  the  Crown,  to  proceed  without  a  relator,  yet 
instances  have  sometimes  occurred  where  relators  have  been  named. 
In  such  cases,  however,  it  has  been  done  through  the  tenderness  of  the 
officers  towards  the  defendant,  in  order  that  the  Court  might  award 
costs  against  the  relator  if  the  suit  should  appear  to  have  been  impro- 
perly conducted :  it  being  a  prerogative  of  the  Crown  not  to  pay  costs 
to  a  subject.^ 

It  has  been  said,  that  as  the  Queen,  by  reason  of  her  prerogative,  does 
not  pay  costs  to  a  subject,  so  it  is  beneath  her  dignity  to  receive  them ; 
but  many  instances  occur,  in  the  course  of  practice,  in  which  the 
Attorney-G-eneral  receives  costs.  Thus,  when  collusion  is  suspected 
between  the  defendants  and  the  relators,  the  Attorney-General  attends 
by  a  distinct  solicitor,  and  always  receives  his  costs.  In  Attorney-General 
V.  Lord  AshhirnJiam,'^  Sir  John  Leach,  V.  C,  said,  in  reference  ito  the 

1  1  EusB.  326,  233,  235. 

2  11  Sim.  380,  386. 

'  See  3  Bl.  Com.  400.    But  by  Pfo.  Sta.  o,  31,  Con.  Sta.  U.  C.  s.  6  and  1,  the  Crown  pays,  as  well  as 

recovers,  costs. 
«  1  S.  &  S.  394,  397. 


8  PERSONS   BT   WHOM  A   SUIT  JIAY   BE   INSTITUTED. 

.asserted  principle  that  the  Crown  can  neither  pay  nor  receive  costs,  "I 
find  no  such  principle  in  Courts  of  Equity.  The  Attorney-General ' 
constantly  receives  costs,  where  he  is  made  a  defendant  in  respect  of 
legacies  given  to  charities,'  and  even  where  he  is  made  a  defendant  in 
respect  of  the  immediate  rights  of  the  Crown  in  cases  of  intestacy;  and 
where  charity  informations  have  been  filed  by  the  Attorney-General, 
costs  have  been  frequently  awarded  him  in  interlocutory  matters, 
independently  of  the  relator."==  And  in  the  case  of  the  Attorney-General 
v.  The  Corporation  of  London,^  Lord  Cottenham  said,  "The  principle  that 
the  Attorney-General  never  receives  nor  pays  costs,  may  be  modified  in 
this  way,  namely,  that  the  Attorney-General  never  receives  costs  in  a 
contest  in  which  he  could  have  been  called  upon  to  pay  them,  had  he 
been  a  private  individual."  By  the  18  &  19  Vic,  c.  90,  however,  pro- 
vision is  made  for  the  payment  of  costs  by  or  to  the  Crown,  in  proceed- 
ings instituted,  after  the  passing  of  the  Act,  on  its  behalf,  in  matters 
relating  to  the  revenue.^  Our  statute,  however,  extends  to  every 
description  of  case. 

The  propriety  of  naming  a  relator  for  the  purpose  of  his  being 
answerable  for  costs,  and  the  oppression  arising  from  a  contrary  practice, 
were  particularly  noticed  by  Baron  Perrol,  in  a  cause  in  the  Exchequer, 
Attorney-Cienernl  v.  Fox,^  in  whicli  case  no  relator  was  named;  and 
though  the  defendants  finally  prevailed,  they  were  put  to  an  expense 
almost  equal  to  the  value  of  the  property  in  dispute.  Tlie  introduction 
of  a  relatoi",  lln^^'ever,  in  cases  in  which  the  information  is  merely 
eonce}-ning  the  rights  of  the  Crown,  is  a  mere  act  of  favor  on  the  part 
of  the  Crown  and  its  officers  ;  and  it  appears  to  have  been  the  opinion 
of  Lord  Eldon  that,  even  in  informations  concerning  charities,  the 
introduction  of  a  relator  was  an  indu.lgencc  on  the  part  of  the  Cro^vn, 
which,  though  usual,  might  be  withheld.  Thus,  in  The  Matter  of  the 
Bedford  Oharitij,"  in  speaking  of  informations  concei-ning  charities,  his 
Lordship  said,  "  there  is  no  doubt  that,  though  a  relator  is  commonlj' 
required  for  the  purpose  of  securing  costs,  the  Attornej'-General  maj', 
if  he  pleases,  proceed  without  a  relator."  This  dictum  appears  to  be  at 
variance  with  the  opinion  of  Lord  Thurlow,  in  the  Ationiey-General  v. 

1  Moggridge  v.  ThaeJiwell,  7  Ves.  30,  83 ;  Attorney-Qeneral  v.  Lewis,  8  Bciv.  1T9. 

2  See,  however,  Burney  v.  MacdonalS,  15  Sim.  0, 10. 

3  9  M'N  &  G.  247,  269, 271,  273.    See  also,  on  tliis  point,  S.  0.  Ijefore  tlie  M.  R.,  12  Beav.  171,  aud 

on  demurrer  before  House  of  Lords,  1  H.  L,  Gas.  471,  and  M.  Cottenliam's  comments  oil  the 
case,  2  M'N.  &  G.  271;  Attorney- General  v.  Drapers'  Co.,  4  Beav.  305;  Ware  v.  Oiimberlege 
20  Beav.  BIO ;  Kane  v.  Maule,  8  S.  &  Q.  331 ;  S.  0.,  on  appeal,  nom.  Kane  v.  Jievnokls  4  DeS' 
M.  &  G.  565,  559 :  1  Jur.  N.  S.  148.  -^ 

■•  Attorney- General  -v.  Hanmer,  4De  6.  &  J.  205;  5  Jur.  N.  S.  693;  and  see  Bauer  v.  Mitford  9 
W.  R.  135 ;  See  also  24  and  26  Vie.  c.  92,  B.  1,  in  cases  as  to  succession  duty ;  and  23  and  24  vio 
c.  34,  ss.  11, 12,  in  proceedings  by  petition  of  right. 

'  Ld.  Red.  23,  n.  (jg). 
'  2  Swanst.  520. 
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Oglender, '  in  which  case  his  Lordship  is  reported  to  have  expressed  his 
•belief  that  an  information  without  a  relator  would  not  do;  and  the 
opinion  of  Lord  Thurlow  upon  this  point  appears  to  have  been  adopted 
by  Lord  Eedesdale.s  Upon  the  whole,  therefore,  it  seems  that  although 
in  cases  of  informations  for  charities,  the  general  and  almost  universal 
practice  is  to  have  a  relator  for  the  purpose  of  answering  the  costs,  yet 
the  rule  is  not  imperative  ;  and  the  Attorney-General,  as  the  oflfioer  of 
the  Crown,  may,  in  the  exercise  of  his  discretion,  exhibit  feuch  an 
information  without  a  relator.  In  confirmation  of  this  it  is  to  be 
olssrved,  that  in  informations  under  the  former  statutes,  =  for  giving 
additional  facilities  in  applications  to  Courts  of  Equity  regarding  the 
management  of  estates  or  funds  belonging  to  charities,  it  was  not  the 
practice  to  have  a  relator. 

All  persons  who  are  not  under  any  of  the  legal  disabilities  after-men- 
tioned, may  be  relators  in  informations ;  but  a  wi-itten  authority,  signed 
by  them,  permitting  their  names  to  be  used,  must  be  filed  with  the 
information."     There  is  no  such  rule,  however,  in  this  Province. 

It  has  not  been  deemed  necessary  that  relators  should  be  interested 
in  the  charities  concerning  which  they  institute  proceedings  ;=  and  the 
Court  was  in  the  habit,  in  the  times  when  a  much  stricter  system  of 
practice  prevailed  than  at  present,  of  relaxing  several  of  its  rules  on 
behalf  of  charities.  Thus,  where  the  relief  sought  was  erroneous  and 
refused,  the  Court  still  took  care  to  malce  such  decree  as  would  best 
answer  the  purposes  of  the  charities." 

It  appears,  on  reference  to  the  old  cases,  that  where  a  relator  himself 
claims  an  interest  in  the  subject-matter  of  the  suit,  and  proceeds  by  bill 
as  well  as  by  information,  making  himself  both  plaintiff  and  relator,  the 
suit  abates  by  his  death.  Where,  however,  the  suit  is  merely  an  infor- 
mation, the  proceedings  can  only  abate  by  the  death  or  determination 
of  interest  of  the  defendant.' 

If  there  are  several  relators,  the  death  of  any  of  them,  while  there 
survives  one,  will  not  in  any  degree  affect  the  suit ;  but  if  all  the  relators 

'  1  Ves.  J.  »16. 

=  Ld.  Red.  09 ;  and  see  Attorney- General  v.  Smart,  1  Ves.  S.  72 ;  Attorney-Oenerai  v.  Middleton. 
3Ves.S.827;  Attorney-General  of  tlie  Buchy  of  Lancaster  v.  Reatk,'Ptea.  in  Oh.  13. 

=  69  Geo.  III.  c.  91 ;  continued  and  extended  by  S  &  3  Will.  IV.  c.  57.  See,  however,  Attorney- 
General  V.  Soucherett,  25  Beav.  116. 

'  15  and  16  Vic.  c.  86,  s.  11.  In  an  injunction  case,  tlie  authority  was  allowed  to  be  filed  the  day 
after  the  information,  Attm-my -General  v.  Murray,  13  W.  E.  65,  V.  C.  K.  Where  the  solicitor 
had  given  the  relator  an  indemnity  against  the  costs,  the  information  was  ordered  off  the  file, 
with  costs  to  be  paid  by  the  relator  and  solicitor,  Attorney-  General  v.  Skinners'  Co.,  0.  P. 
Coop.  7. 

=  Attorney- General  v.  Vivian,  1  Euss.  226,  236.  See,  however,  Attorney-General  v.  Bucknall, 
2  Atk.  328;  Corpoi'atim  of  South  Molton  v.  Attorney- General,  5  H.  h.  Ca.  1. 

»  Attorney-General  v.  Bucknall.i  Atk.  328 ;  Attorney- General  v.  Wiiteley,  11  Ves.  241, 247 ;  Attor- 
ney-General V.  Oglender,  1  Ves,  J.  246 ;  Attorney- General  v.  Middleton,  2  Ves.  S.  327 ;  Attorriey- 
General  v.  Breretm,  ib.  425:  Attorney-  General  v.  Mayor  of  Stamford,  2  Swanst.  691 ;  Attornev- 
Oeneral  v.  Parker,  1  Ves.  S.  43. 

'  Waller  v.  Sanger,  2  Bulst.  134;  Ld.  KeiJ.  100. 
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die,  or  if  there  is  but  cue,  and  that  relator  dies,  the  suit  is  not  abated. 
It  is,  however,  irregular  for  the  solicitors  of  a  relator  to  proceed  in  a  • 
charity  information  after  the  death  of  the  relator  ;  and  the  Court  will 
not  permit  any  further  proceedings  till  an  order  has  been  obtained  for 
liberty  to  insert  the  name  of  the  new  relator,  and  such  name  is  inserted 
accordingly ;  otherwise  there  would  be  no  person  to  pay  the  costs  of 
the  suit,  in  case  the  information  should  be  deemed  imf)roper,  or  for  any 
other  reason  should  be  dismisssd.'  Where,  however,  a  relator  dies, 
the  application  for  leave  to  name  a  new  relator  must  be  made  by  the 
Attorney-General,  or  with  his  consent,  and  not  by  the  defendant ;  other- 
wise the  defendant  might  choose  his  own  prosecutor.^ 

With  respect  to  informations  on  behalf  of  idiots  and  lunatics,  it  seems 
that  it  is  not  onlj'  necessary  that  the  lunatic  should  be  a  party,  but  also 
that  there  should  be  a  relator  who  may  be  responsible  to  the  defendant 
for  the  costs  of  the  suit.  Thus,  in  the  case  of  the  Attorney-G-etieral  \. 
Tyler,  mentioned  in  the  note  to  Lord  Eedesdale's  Treatise,^  it  appears 
that  the  lunatic  had  been  made  the  relator  ;  but  that  on  a  motion  being 
made  that  a  responsible  relator  [should  be  appointed,  Lord  Northington 
directed  that  all  further  proceedings  in  the  cause  should  be  suspended, 
until  a  proper  person  should  be  named  as  relator  in  his  stead.  This 
appears  to  be  the  same  cause  which  has  been  before  referred  to  as 
reported  in  Mr.  Dickens'  Eeports,"  in  which,  upon  the  hearing,  it  was 
objected  that  the  lunatic  was  not  a  party  to  the  suit,  although  he  was 
named  as  relator;  and  the  cause  was  consequently  ordered  to  stand  over, 
with  liberty  to  amend  by  adding  parties,  and,  if  so  advised,  to  change 
the  information  into  a  bill. 

The  object  in  requiring  that  there  should  be  a  relator,  in  informations 
exhibited  on  the  part  of  the  Attorney-General,  is,  as  we  have  seen,' 
that  there  may  be  some  person  answerable  for  the  costs,  in  case  they 
should  have  been  improperly  filed.  Thus,  in  the  case  of  Attorimy-General 
V.  Smart, ^  before  referred  to,  where  the  information  was  held  to  have 
been  unnecessary,  and  in  contradiction  to  the  right,  the  costs  were 
ordered  to  be  paid  by  the  relator.  But  in  the  case  of  Attorney-General  v. 
Oglender,''  before  referred  to,  where  the  relator  insisted  upon  a  particular 
construction  of  the  will  of  the  person  hy  whom  the  charity  was  founded, 
and  in  which  there  was  considerable  ambiguity,  although  he  failed  in 

'  Ld.  Red.  100 ;  Attenuy-  Oenerai  T.  The  Haberdashers^  Company,  15  Beav.  397. 

''  Ld.  Red.  100,  n.  (e).  Attorney- General  v.  Harvey,  1  Jur.  N.  S.  1062;  Attorney- General  v.  Flum- 

tree,  5  Mad.  452. 
3  Ld.  Red.  39 ;  2  Eden,  230. 
*  Ante. 
s  Ante. 

«  1  Ves.  8. 72 ;  Attorney- General  t.  Parker,  3  Atk.  576,  579 :  1  Ves.  S.  43. 
'  1  Yes.  J.  216. 
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satisfying  the  Court  that  his  construction  was  the  right  one  and  the 
information  was  consequently  dismissed,  the  Court  did  not  make  him 
liable  to  the  costs  of  the  defendant,  although  it  refused  to  permit  the 
costs  to  be  paid  out  of  the  funds  of  the  charity.  And  in  general,  where 
an  information  prays  a  relief  which  is  not  granted,  but  the  Court  thinks 
proper  to  make  a  decree  according  to  the  merits,  so  that  the  information 
is  shown  to  have  had  a  foundation,  although  the  relief  is  not  such  as 
the  relator  prayed,  the  relator  will  not  be  ordered  to  pay  the  costs. ' 

And  in  general,  where  relators  conduct  themselves  properly,  and 
their  conduct  has  been  beneficial  to  the  charity,  they  are  allowed  their 
costs; 2  and  it  seems  that,  in  some  cases,  the  costs  of  relators  will  be 
taxed  as  between  solicitor  and  client,  on  the  principle  that  otherwise 
people  would  not  come  forward  to  file  informations  ; '  and  in  special 
cases  they  will  be  allowed  their  charges  and  expenses,  in  addition  to 
the  costs  of  the  suit.'  But  whei-e  they  incurred  expenses  without  the 
sanction  of  the  Master,  in  obtaining  information  for  the  piirpose  of 
preparing  a  scheme,  they  were  only  allowed  their  expenses  actually 
out  of  pocket ;  =  and  where  a  petition  would  have  done  instead  of  an 
information,  the  relators  were  refused  their  costs. " 

In  the  case  of  Attorney-General  v.  Kerr,''  an  order  was  in  the  fii'st 
instance  made  to  refer  it  to  the  Master  to  tax  and  settle  the  costs, 
charges,  and  expenses  of  the  relator,  of,  incidental,  and  preparatory  to 
the  cause,  properly  incurred ;  to  be  paid  by  the  trustees  of  the  hospital 
of  St.  Thomas  for  the  time  being,  or  the  treasurer  thereof,  out  of  the 
funds  belonging  to  the  hospital.  To  this  order  two  objections  were 
made  ;  first,  that  the  decree  was  wrong,  so  far  as  it  gave  the  relator  the 
extra  costs,  charges,  and  expenses  incidental  and  ^preparatory  to  the 
cause,  properly  incurred  ;  secondly,  that  these  extra  costs  ought  not  to 
be  charged  on  the  whole  property  of  the  hospital  generally,  but  only 
on  the  property  which  was  the  subject  of  the  information.  Lord  Lang- 
dale,  M.  E.,  said,  "on  considering  the  cases  which  have  occurred,  it 
appeal's  that  the  relator  in  a  charity  information,  where  there  is  nothing 
to  impeach  the  propriety  of  the  suit,  and  no  special  circumstances  to 
justify  a  special  order,  is,  upon  obtaining  a  decree  for  the  charity, 
entitled  to  his  costs  as  between  solicitor  and  client,  and  to  be  paid  the 

^'  Attorney -CtenercdY.  Boltm,  3  Anst.  820. 

^  Beames  on  Costs,  14 ;  Attorneu-Beneraiv.  The  Brewers'  Coniparey,  1  P.  Wms.  3TC. 
'  Attorney- General  y.  Taylor,  cited  in  OsSfWJie  v.  2)«re»ie,  7  Ves.  424 ;  see  also  ib.  426;  Attorney- 
General  V.  Carte,  1  Dick.  113;  Beames  on  Costs,  App.  No.  2,  229;  Moggridge  v.  Thackwell,  T 
Ves.  36,  88 ;  afflnned  by  H.  L.,  see  13  Yes.  416 ;  Attorney-General  t.  Kerr,  4  BeaT.  297,  303. 
'  Attorney- General  v.  Kerr,  ubi  sup. 

*  Anorney-Gerwraly.  The  Ironmongers''  Company,  lOBeav.  194, 196. 
°  Attorney-General  v.  Berry,  11  Jur.  114. 
'^  4  Beav.  297,  301-2. 
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difference  between  the  amount  of  such  costs  and  the  amount  of  the  costs 
which  he  may  recover  from  the  defendants,  out  of  the  charity  estate. 
There  may  be  special  cases  in  which  the  relator  may  be  entitled  to 
charges  and  expenses,  in  addition  to  his  costs  of  the  suit  as  between 
solicitor  and  client ;  but  it  appears  to  me  that  such  cases  must  depend 
upon  their  peculiar  circumstances,  to  be  brought  forward  and  established 
by  evidence  on  proper  occasions.  Upon  the  second  point,  I  find  that 
there  are  several  cases  in  which  the  costs  to  be  paid  by  the  trustees  of 
a  charity  have  been  ordered  to  be  paid  out  of  the  funds  of  the  charity 
generally ;  but  the  trustees  objecting,  it  aj)i3ears  to  me  more  regular 
and  proper,  in  the  first  instance  at  least,  to  charge  the  costs  which  fall 
upon  the  charity  estate  on  the  fund  recovered  by  the  information,  or  on 
the  estate  which  is  the  subject  of  the  suit."  The  decree  was  accordingly 
varied,  and  the  relator,  instead  of  being  allowed  his  costs,  charges,  and 
expenses  of,  incidental,  and  preparatory  to  the  cause,  properly  incurred, 
was  only  allowed  his  costs  as  between  solicitor  and  client;  and  the  costs 
and  sums  which  were  to  be  j)aid  by  the  defendants  the  trustees,  instead 
of  being  directed  to  be  paid  out  of  the  funds  of  the  hospital,  were  made 
a  charge  on  the  property  which  was  the  subject  of  the  suit,  and  ordered 
to  be  raised  by  sale  or  mortgage  thereof. ' 

As  the  principal  object  in  having  a  relator  is,  that  he  may  be  answer- 
able for  the  costs  of  the  proceedings,  in  case  the  information  shall  appear 
to  have  been  improperly  instituted  or  conducted,  it  follows,  as  a  matter 
of  course,  that  such  relator  must  be  a  person  of  substance,  and  if  it  is 
made  to  appear  to  the  Court  that  the  relator  is  not  a  responsible  person, 
all  further  proceedings  in  the  information  will  be  stayed,  till  a  proper 
person  shall  be  named  as  relator.^ 

It  is  to  be  observed,  that  an  information  by  the  Attorney-General 
without  a  relator  cannot  be  dismissed  for  want  of  prosecution  ;  it  is  his 
privilege  to  proceed  in  what  way  he  thinks  proper ;  but  an  information 
in  his  name  by  a  relator  is  subject  to  be  dismissed  for  want  of  prosecu- 
tion with  costs. 

1  This  was  the  practice  hefore  the  Charitable  Trusts  Act,  1853, 16  &  17  Vic.  c.  137.  Under  that  Act, 
no  proceeding  can  be  taken  without  the  consent  of  the  Charity  Commissioners,  except  by  the 
Attorney-General  acting  ex  ojicio,  or  by  adverse  claimants ;  see  s.  17. 

=  Attorney- Gene7'al  v.  Tyler,  2  Eden,  230;  see  also  Attorney- General  t.  Knight,  3  M.  &  C.  154. 
It  is  presumed,  that  the  same  rules  for  determining  who  is  a  "person  of  substance,"  apply 
here  as  in  tbe  case  of  next  friends  of  married  women :  as  to  whom,  see  post.  There  is  a  reported 
case  in  which  a  relator  was  required  to  give  security  for  costs ;  see  Attorney- General  v  Skin- 
ners' Co.,  C.  P.  Coop.  1,  5 ;  and  see  Attorney-  General  v.  Knight,  3  M,  &  C.  154  ' 
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Section  II. — Governments  of  Foreign  States. 

It  seems  to  have  been  considered  by  Lord  Thiirlow  as  a  doubtful 
point,  whether  the  sovereign  of  a  foreign  state  could  sue  in  the  munici- 
pal courts  of  England,  or  whether  the  claims  of  such  a  person  were 
not  matter  of  application  from  state  to  state. '  The  point,  however, 
has  now  been  determined  in  the  aflSrmative.=  Thus,  a  bill  was  filed  on 
behalf  of  the  King  of  Spain,  and  of  two  other  persons  resident  in  Lon- 
don, claiming  some  property  which  had  been  received  by  one  of  the 
defendants,  under  a  treaty  between  France  and  Spain,  and  which  it  was 
alleged  was  the  property  of  the  King  of  Spain.  To  this  bill  a  general 
demurrer  was  j)ut  in  ;  and  amongst  other  grounds  of  demurrer,  it  was 
contended,  that  the  King  of  Spain  being  a  foreign  absolute  sovereign, 
was  not  capable  of  maintaining  a  suit  in  a  Court  of  Equity  here,  or  at 
least,  that  he  was  not  capable  of  maintaining  a  suit  for  the  enforcement 
of  alleged  rights  belonging  to  him  only  in  his  royal  character.  This 
demurrer  was  allowed  by  Lord  Lyndhurst,  but  upon  a  different  ground, 
namely,  that  the  parties  who  had  been  joined  with  the  King  of  Spain 
as  co-plaintiflfs  had  no  interest  in  the  subject-matter  of  the  suit ; '  and 
after  the  allowance  of  the  demurrer,  the  King  of  Spain  alone  filed 
another  bill  against  the  same  defendants,  for  the  same  purposes  as 
before,  and  the  defendants  demurred  again ;  but  the  demurrer  was 
overruled  by  Lord  Lyndhurst,^  and  his  Lordship's  judgment  was  con- 
firmed by  the  House  of  Lords  on  appeal. ^  In  giving  judgment  upon 
that  occasion.  Lord  Eedesdale  observed,  "  This  is  one  of  the  clearest 
cases  that  can  be  stated.  I  conceive  that  there  can  be  no  doubt  that  a 
sovereign  may  sue.  If  he  cannot,  there  is  a  right  without  a  remedy  ; 
for  it  is  only  by  suit  in  Court  that  the  respondent  can  obtain  his 
remedy :  he  sues,  as  every  sovereign  must  sue,  genei-ally,  either  on  his 
own  behalf,  or  on  behalf  of  his  subjects."  But  it  seems  that  the  right 
of  a  foreign  sovereign  to  sue  iu  the  municipal  courts  of  this  country  is 
confined  to  those  cases  in  which  it  is  sought  to  enforce  the  private 


Barclay  v.  Bussell,  3  Ves.  J.  424, 431 ;  see  also  Tke  Nabob  of  the  Carnatic  v.  East  India  Comp'y, 
1  Ves.  J,  371,  where  the  authorities  upon  this  point  are  collected, 
■  The  King  of  Spain  y.  Machado,i'Rws.'iSa,'iSla;  HtiUettv.  King  of  Spain,  aBIigh,  N.  S.  31 ;  see 
also  City  qf  Berne  v.  Banlc  of  England,  9  Vea.  347 ;  Bolder  v.  Ba^ih  of  England,  10  Ves.  362 ; 
Bolder  v.  Lord  Euntingfleld,  11  Ves.  283:  King  of  the  Two  Sicilies  v.  Willcox,  1  Sim.  N.  S. 
301, 832 ;   U.  S.  of  America  v.  Privleau,  2  H.  &  M.  559  :  11  Jur.  N.  S.  792. 
'  King  of  Spain  v.  Machado,  4  Euss.  225,  236. 
Ibid  560 ;  see  also  TJie  Columbian  Government  v.  Bothschild,  1  Sim.  94 ;  King  of  Hanover  v. 

Wheatley,  4  Beav.  78. 
2  Bligh,  N.  S.  60 ;  anim&Dulce'jf  Brunswick  m.  King  of  Bancmer,  6  "Sesiy.V.  2H.L.Ca.l    and 
post,  on  the  liability  of  foreign  states  to  be  sued. 
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rights  of  the  sovereign  or  of  his  subjects ;  and  that  the  infringement  of 
his  prerogative  rights  does  not  constitute  a  ground  of  suit. ' 

To  entitle  a  foreign  government  to  sue  in  the  English  Courts,  it  is 
necessary  that  it  should  have  been  recognized  by  the  British  Govern- 
ment. This  point  aj)pears  to  have  been  first  discussed  in  the  case  of 
The  City  of  Berne,  in  Switzerland,  v.  The  Bank  of  England,^  which  arose 
from  the  application  of  a  person,  describing  himself  as  a  member  of  the 
common  council  chamber  of  the  city  of  Berne,  on  behalf  of  himself  and 
of  all  others  the  members  of  the  common  council  chamber,  and  the 
bui'ghers  and  citizens  of  that  city,  to  restrain  the  Bank  of  England  and 
South  Sea  Company  from  permitting  the  transfer  of  certain  funds 
standing  in  the  names  of  trustees,  under  a  purchase  by  the  old  govern- 
ment of  Berne  before  the  revolution  ;  the  application  was  opposed,  on 
the  ground  that  the  existing  government  of  Switzerland,  not  being 
acknowledged  by  the  British  Government,  could  not  be  noticed  by  the 
Court ;  and  Lord  Eldon  refused  to  make  the  order :  observing  that  it 
was  extremely  difficult  to  say  that  a  judicial  Court  can  take  notice  of  a 
government  never  recognized  by  the  government  of  the  country  in  -which 
the  Court  sits ;  and  that  whether  the  foreign  government  was  recog- 
nized or  not,  was  matter  of  public  notoriety.  The  recognition  of  a 
foreign  goverment  by  the  British  Government  is  conclusive,  and  the 
Court  cannot  listen  to  any  objections  to  its  title.' 

The  fact  of  a  foreign  government  not  having  been  recognized  by  the 
British  Government,  must  be  judicially  taken,  notice  of  by  the  Court, 
even  though  there  is  an  averment  introduced  into  the  bill  that  the 
government  in  question  has  been  recognized. «  Thus,  where,  in  order 
to  jjrevent  a  demurrer,  it  was  falsely  alleged  in  the  bill  that  a  revolted 
colony  of  Spain  had  been  recognized  by  Great  Britain  as  an  independent 
state,  and  a  demurrer  was  nevertheless  put  in,  Sir  Lancelot  Shadwell, 
V.  C,  allowed  the  demurrer  :  observing,  that  if  the  plaintiff  makes  the 
fact  that  this  is  an  independent  government  recognized  by  the  British 
government,  where  it  is  not  so,  the  foundation  of  his  case,  the  Court 
must  judicially  take  notice  of  what  is  the  truth  of  the  fact,  notwith- 
standing the  averment  on  the  record ;  because  nothing  is  taken  to  be 
true  except  that  which  is  properly  pleaded,  and  that  when  a  fact  is 
pleaded  which  is  historically  false,  and  which  the  judges  are  bound  to 
take  notice  of  as  being  false,  it  cannot  be  said  to  have  been  properly 

1  Per  L.  J.  Turner,  in  Emperor  of  Austiiaw  Day,  3  De  6.  F.  &  J.  217  2S1   aia-  7  .Tnr  tj  s 
639,644.  '       '  oui.iy.o. 

'  ®Tr°'-  ^o'  '""'  ^^^  ■^''^*''  '^-  "®'"**  of  England,  lOVes.  353;  Bolder  y .  Lord  3umngfi.M,\\ 

3  Emperor  of  Austria  v.  Day,  2  Giflf.  638 :  7  Jiir.  N.  S.  483 ;  3  De  G.  F.  &  J.  217 :  7  Jur.  N  S  639 
<  Taylor  v.  Barclay,  S  Sim.  213, 220-3. 
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pleaded  merely  because  it  is  aveired,  and  the  Court  must  take  it  just  as 
if  there  had  been  no  such  averment  on  the  record.  And,  upon  the  same 
principle,  it  has  been  held  that  the  English  Courts  will  not  entertain  a 
suit  for  matters  arising  out  of  contracts  entered  into  by  individuals  with 
the  governments  of  foreign  countries  which  have  not  been  acknowledged 
by  the  British  Government, ' 

Where  a  foreign  state  comes  for  the  aid  of  an  English  Court  in  the 
assertion  of  its  rights,  it  must  sue  in  a  form  which  makes  it  possible 
for  the  Court  to  do  justice  to  the  defendants ;  therefore,  where  a  bill 
was  filed  by  the  government  of  the  State  of  Columbia,  and  by  a  person 
describing  himself  as  a  citizen  of  that  state,  and  minister  plenipoten- 
tiary for  the  same  to  the  court  of  his  Britannic  Majesty,  and  residing 
at  ISTo.  33,  Baker-street,  Portmau-square,  in  the  county  of  Middlesex, 
Sir  John  Leach,  V.  C,  held,  that  the  bill  could  not  be  sustained  ;  be- 
cause there  was  no  public  officer  named  who  was  entitled  to  re]3resent 
the  interest  of  the  state,  and  upon  whom  process  could  be  served  on 
the  part  of  the  defendants,  iu  case  they  were  advised  to  file  a  cross  bill 
and  to  require  an  answer.  ^  And  where  a  foreign  prince  comes  volun- 
tarily as  a  suitor  into  a  Court  of  Law  in  England,  he  becomes  subject, 
as  to  all  matters  connected  with  that  suit,  to  the  jurisdiction  of  a  Court 
of  Equity. '  An  ambassador,  or  minister  plenipotentiary,  of  a  foreign 
slate,  does  not  properly  represent  that  state  in  a  Court  of  Justice,. " 

It  seems  that  a  colonial  government,  existing  by  letters  patent,  which 
is  in  some  degree  similar  to  a  corporation  possessing  rights  in  England, 
may  sue  here,  and  ought  to  bo  regulated  by  the  law  of  England,  under 
which  it  has  existence ;  =  thus,  in  Penn  v.  Lord  Baltimore, «  Lord  Hard- 
Avicke  made  a  decree  at  the  suit  of  the  governor  of  a  province  in  America, 
claiming  under  letters  patent,  by  which  the  district,  property,  and 
government  had  been  granted  to  his  ancestor  and  his  heirs.  The  suit 
,  was  for  the  specific  performance  of  articles,  executed  in  England,  res- 
pecting the  boundaries  of  the  two  provinces  of  Maryland  and  Pennsyl- 
vania in  North  America;  and  Lord  Hardwicke,  although  he  admitted  ' 
that  the  original  jurisdiction,  in  cases  relating  to  boundaries  between 
provinces,  was  in  the  King  in  Council,  made  a  decree :  founding  the 
jurisdiction  upon  articles  executed  in  England  under  seal,  for  mutual 
considerations,  which  he  considered  as  giving  jurisdiction  to  the  King's 
Courts,  both  of  law  and  equity,  whatever  the  stibject-mattcr  might  be. 

1  T!iomson  v.  Powles,  2  Sim.  194,  210. 

'  The  Columbian  Gmernmenl  v.  Botlischild,  1  Sim.  94, 104. 

'  BothscMld  V.  Queen  of  Portugal,  3  Y.  &  C.  Ex.  694. 

*  Schneider  v.  Lizardi,  9  Beav.  461, 466 ;  The  Columbian  Government  v.  Rothschild.,  1  Sim.  91. 

"  Barclay  v  Mussell,  3  Ves.  424, 43'1. 

»  1  Ves.  S.  444, 446. 
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Section  III. — Corporations  and  Joint-Stock  Companies. 

The  right  to  sue  is  not  confined  to  jjersons  in  their  natural  capacities; 
the  power  to  sue  and  be  sued  in  their  corporate  name  is  a  power 
insejDarably  incident  to  every  corporation,  whether  it  be  sole  or  aggre- 
gate.' 

As  a  corporation  must  talie  and  grant  by  their  coi'porate  name,  so  by 
that  name  they  must,  in  general,  sue  and  be  sued  ;  and  they  may  sue 
by  their  true  name  of  foundation,  though  they  be  better  known  by 
another  name.  Thu!^,  the  masters  and  scholars  of  the  Hall  of  Valens 
Mary,  in  Cambridge,  brought  a  writ  by  that  name,  which  was  the  name 
of  their  foundation,  though  they  were  better  known  by  the  name  of 
Pembroke  Hall,  and  the  writ  was  held  good.^ 

As  a  corporation  by  prescription  may  have  more  than  one  name,  they 
may  sue  by  the  one  name  or  the  other,  alleging  that  they  and  their 
predecessors  have  IVom  time  immemorial  been  known,  and  been  accus- 
tomed to  plead,  by  the  one  or  by  the  other.  ^ 

A  suit  by  a  corporation  aggregate,  to  recover  a  thing  due  to  them  in 
their  corporate  right,  must  not  be  brought  in  the  name  of  their  head 
alone,  but  in  their  full  corporate  name,  unless  it  appear  that  the  Act  of 
Parliament  or  charter  by  which  they  are  constituted  enables  them  to 
sue  in  the  name  of  their  head.  Yet,  though  it  appear  that  the  head  of 
a  corporation  is  enabled  to  sue  in  his  own  name  for  anything  to  which 
the  corporation  is  entitled,  this  will  not  preclude  it  from  suing  by  its 
name  of  incorporation ;  thus,  where  an  action  of  debt  was  brought  in 
the  name  of  the  President  and  College  of  Physicians,  to  recover  the 
penalty  of  £5  per  month,  under  the  stat.  1-i  Hen.  VIII,  c.  15,  for  prac- 
tising physic  in  London  without  a  licence  :  on  demurrer  to  the  declara- 
tion, this  objection,  among  others,  was  taken,  that  the  action  ought  to 
have  been  brought  in  the  name  of  the  College  only,  or  of  the  President 
only,  the  words  of  the  patent  being  "  quod  ipsi  per  nomina  Presidentis 
Collegii  sen  communitatis  facultatis  medicince  London.,"  should  sue  and  be 
sued.  To  this  it  was  answered,  that  they  wore  incorporated  by  the 
name  of  President  and  College,  and  had,  in  consequence  of  that,  a 
power  to  sue  and  be  sued  by  that  name  ;  and  that  this  power  was  not 
taken  away  by  the  additional  affirmative  power  which  was  given  them.' 

It  has  been  determined,  that  where  an  Act  of  Parliament  grants  any 
thing  to  a  corporation,  the  grant  shall  take  effect,  though  the  true 

1  1  Bla.  Com.  475. 

■-  44  Bd.  III.  35 ;  1  Kyd,  on  Corp.  253 ;  and  see,  as  to  title  by  which  municipal  corporations  must 

sue  and  be  sued,  OorporatUm  of  Rochester  v  Lee,  15  Sim.  376 ;  Attorney-  General  v.  Corvoration 

qf  Worcester,  2  Phil.  3 :  1  Coop.  t.  Cott.  18. 
3  See  9  Ed.  IV.  31 ;  IS  Hen.  VII.  14 ;  16  Hen.  VII.  1 ;  and  31  Hen.  VI.  4,  ■which  last  seems  contra. 
*  3  Salk.  451. 
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corporate  name  be  not  used,  provided  the  name  actually  used  be  a 
sufficient  description  of  the  corporation  ;  though  it  may  be  doubtful 
whether,  in  suing  to  enforce  its  claim  under  that  Act,  it  can  use  the 
name  therein  mentioned.' 

In  the  case  of  Tlie  Attorney-General  v.  Wilson,^  which  was  a  joint  bill 
and  information,  and  in  which  the  corporation  of  Leeds  was  both 
plaintiff  and  relator,  an  objection  was  made  that  a  corporation  being  a 
body  whose  identity  is  continuous,  could  not  be  heard  to  impeach 
transactions  carried  into  effect  in  its  own  name  by  its  former  govern- 
ing body.  The  objection  was  overruled  by  Lord  Cottenham,  who 
thought  that  the  true  way  of  viewing  this  was  to  consider  the  members 
of  the  governing  body  of  the  corporation  as  its  agents,  bound  to  exer- 
cise its  functions  for  the  purposes  for  which  they  were  given,  and  to 
protect  its  interests  and  property ;  and  that  if  such  agents  exercised 
those  functions  for  the  purpose  of  injuring  its  interests,  and  alienating 
its  property,  the  corporation  ought  not  to  be  estopped  in  this  court 
from  complaining,  because  the  act  done  was  ostensibly  an  act  of  the 
corporation. 

"We  have  seen  above,  that  a  corporation  cannot,  unless  specially 
authorised  by  its  constitution,  sue  by  its  head  alone ;  so  neither  can  a 
corporation  aggregate  which  has  a  head  sue  or  be  sued  without  it, 
because  without  it  the  corporation  is  incomplete.  ^  It  is  not,  however, 
necessary  to  mention  the  name  of  the  head,*  nor  is  it  necessary,  in  the 
case  of  corporations  aggregate,  to  name  any  of  the  individual  members 
by  their  proper  christian  and  surnames  ;«  but  if,  in  a  suit  in  equity  by 
the  members  of  a  corporation  in  their  corporate  capacity,  they  are 
mentioned  by  their  names,  the  suit  will  not  become  defective  by  the 
death  of  some  of  the  members,  although  it  would  have  abated  if  the 
suit  had  been  by  them  in  their  individual  characters.  Thus,  where 
the  warden  and  fellows  of  Manchester  College  filed  a  bill  for  tithes  in 
their  corporate  capacity,  but  in  their  proper  names,  wherein  a  decree 
was  pronounced,  from  which  both  the  plaintiffs  and  defendants  ap- 
pealed, and  pending  the  appeal  two  of  the  fellows  died,  and  two  new 
fellows  were  elected  in  their  place,  an  objection  was  taken,  on  the 
ground  that  the  new  fellows  were  not  parties;  but  Lord  Bldon  held, 
that  there  was  no  defect  of  parties,  and  directed  the  appeal  to  proceed. « 

A  sole  corporation,  suing  for  a  certiorate  right,  having  two  capaci- 

1  10  Mod.  207, 208 ;  IKyd,  on- Corp.  256. 

2  0.  &P.  1,21,.24. 

3  2  Bao.  Ab.  tit.  Corp.  E.  2. 

<  1  Kyd,  on  Corp.  281.  . 

«  2  Inst.  666. 

*  Blackburn  v.  Jepson,  3  Swanst.  132, 138. 
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ties,  a  natural  and  a  corporato,  must  always  show  in  what  right  he 
sues.  1  Thus,  a  bishop  or  prebendary,  suing  for  land  which  he  claims 
in  right  of  his  bishopric  or  prebend,  must  describe  himself  as  bishop  or 
prebendary  ;  and  if  a  parson  sue  for  anything  in  right  of  hiw  parson- 
age, he  ought  to  describe  himself  as  parson.  In  this  respect  a  sole 
corporation  differs  from  a  corporation  aggregate,  because  the  latter 
having  only  a  corporato  capacity,  a  suit  in  its  corporate  name  can  bo 
only  in  that  capacity.^  It  also  differs  from  corporations  aggregate,  in 
that  by  the  death  of  a  corporation  solo  a  suit  by  him,  although  insti- 
tuted in  his  corporate  capacity,  becomes  abated,  which  is  not  the  case, 
as  we  have  seen,  with  respect  to  suits  by  corporations  aggregate. 

It  is  to  be  observed,  that  in  cases  of  abatement  by  the  death  of  a 
corj)oration  sole,  there  is  a  material  distinction  with  regard  to  the  right 
to  revive.  If  the  plaintiff  was  entitled  to  the  subject-matter  of  the  suit 
for  his  own  benefit,  his  personal  representatives  are  the  parties  to 
revive ;  but  if  he  was  only  entitled  for  the  benefit  of  others,  his  suc- 
cessor is  the  person  who  ought  to  revive.  Thus,  if  the  master  of  an 
hospital,  or  any  similar  corporation,  institute  proceedings  to  recover 
the  payment  of  an  annuity  and  die,  his  successor  shall  have  the  arrears, 
and  not  his  executors,  because  he  is  entitled  only  as  a  trustee  for  the 
benefit  of  his  house  ;  but  it  is  otherwise  in  the  case  of  a  parson ;  there 
the  executors  are  entitled,  and  not  the  successor,  because  he  was 
entitled  to  the  annuity  for  his  own  benefit.  ^  On  the  same  principle,  if 
a  rent  due  to  a  dean  and  chapter  be  in  arrear,  and  the  dean  die,  there 
is  no  abatement,  because  the  rent  belongs  to  the  succeeding  dean  and 
chapter ;  but  if  the  rent  be  due  to  the  dean  in  his  sole  corporate  ca- 
pacity, it  shall  go  to  his  executors,  and  they  must  revive. « 

Although  corporations  aggregate  are  entitled  to  sue  in  their  corporate 
capacity,  the  Court  will  not  permit  parties  to  assume  a  corporate 
character  to  which  they  are  not  entitled  ;  and  where  it  appears  suffi- 
ciently on  the  bill  that  the  plaintiffs  have  assumed  such  a  character 
without  being  entitled  to  it,  a  demurrer  will  hold.  Thus,  in  the  case 
oi  Lhyd  v.  Loaring,^  where  a  bill  was  filed  by,  some  of  the  members  of 
a  lodge  of  freemasons  against  others,  for  the  delivery  up  of  certain 
specific  chattels,  in  which  bill  there  was  great  affectation  of  a  corporate 
character  in  stating  their  laws  and  constitutions,  and  the  original 
charter  by  which  they  were  constituted,  a  demurrer  was  allowed ; 
because  the  Court  will  not  permit  persons  who  can  only  sue  as  partners, 

1  2  Bac.  Ab.  tit.  Corp.  E.  3. 

2  ma.. 

'  1  Kyd,  on  Corp.  Tt. 
'  Ibid.  TO. 
»  6  Ves.  713. 
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to  sue  in  a  corporate  character ;  and,  upon  principles  of  policy,  the 
Courts  of  this  country  do  not  sit  to  determine  upon  charters  granted 
by  persons  who  have  not  the  prerogative  to  grant  them. 

A  suit  may  be  supported  in  England  by  a  foreign  corporation,  in 
their  corporate  name  and  capacity ;  and  in  pleading,  it  is  not  necessary 
that  they  should  set  forth  the  proper  names  of  the  persons  who  form 
such  corporation,  or  show  how  it  was  incorporated ;  though,  if  it  is 
denied,  they  must  prove  that  by  the  law  of  the  foreign  country  they 
were  effectually  incorporated. ' 

It  is  to  be  observed  that,  in  the  above  case  of  Lhyd  v.  Louring,  Lord 
Eldon  gave  the  plaintiffs  leave  to  amend  their  bill,  by  striking  out 
their  present  style  as  plaintiffs,  and  suing  as  individuals  on  behalf  of 
themselves  and  the  other  persons  interested. ^  Ever  since  that  period 
it  has  been  held,  that  where  all  parties  stand  in  the  same  situation,  and 
have  one  common  right  and  one  common  interest,  two  or  three  or  more 
may  sue  in  their  own  names  for  the  benefit  of  all ;  and  upon  this  prin- 
ciple, large  partnerships  or  associations  in  the  nature  of  joint-stock 
companies,  although  not  incorporated,  have  been  permitted  to  maintain 
suits  instituted  in  the  name  of  a  few  or  more  individuals  interested,  on 
behalf  of  themselves  and  the  other  partners  in  the  concern.  ^ 

It  may  here  be  observed  that,  by  the  statute  7  Will.  IV.  &  1  Vic.  c. 
73,  her  Majesty  is  empowered  to  grant  letters  patent,  establishing  com- 
panies, and  providing  that  the  companies  so  established  shall  be  able 
to  sue  and  be  sued  by  their  public  officer ;  and  that  many  joint-stock 
companies  or  associations  for  insurance,  trading,  and  other  purposes, 
have  from  time  to  time  been  established  by  special  Acts  of  Parliament, 
which,  although  they  hav.e  not  formed  them  into  corporations,  have 
still  conferred  upon  them  many  privileges,  in  consequence  of  which 
such  companies  have  acquired  something  of  a  corporate  character; 
amongst  other  privileges  so  conferred,  may  be  reckoned  that  of  suing 
,and  being  sued  in  the  name  of  their  public  officer.^  The  history  of 
these  companies  or  associations,  and  of  the  provisions  which  have  from 
time  to  time  been  introduced  into  Acts  of  Parliament  creating  or  regu- 
lating them,  has  been  detailed  at  considerable  length  by  Lord  Eldon, 
in    Van  Sandau  v.  Moore 'j^    and  his  Lordship's  observations  may  be 

1  Dutch  West  India  Company  v.  Van  Moyses  3,  Ld.  Eay.  1535. 

2  6  Yes.  m9. 

3  See  Chaneey  v.  May,  Prec.  in  Ch.  592 :  Good  v.  Blewitt,  13  Ves.  897 ;  Cockburn  v.  Thompson, 

16  Yes.  331,  S25 ;  Pearce  v.  Piper,  IT  Ves.  1 ;  Blain  v.  Agar,  1  Sim.  37,  43 ;  Gray  v.  Chavlain, 

2  S.  &  S.  267, 372 :  2  Enss.  126 ;  Van  Sandau  v.  Moore,  1  Buss.  441 ;  iMnd  v.  Blanohard,  4  Hare, 

290,  292;  and  see  ;)os<. 
*  As  to  abatement  by  death  of  a  public'  officer,  see  7  Geo.  lY.  c.  46,  s,  9,  and  Burmester  v.  Baron 

lion  Stems,  23  Beav.  33.    For  form  of  order  to  substitute  a  new  officer,  see  Seton,  1173. 
6  1  Euas.  441,  458. 
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useful  to  those  upon  whom  the  duty  may  -devolve  of  framing  suits  on 
behalf  of,  or  against,  persons  connected  with  the  different  classes  of 
joint-stock  companies  there  enumerated.  It  will  sufiice,  however,  for 
our  present  purpose,  to  observe,  that  although  under  Acts  of  Parlia- 
ment of  this  description  it  is  competent  for  the  company  to  maintain 
suits  in  the  names  of  the  officers  designated  in  the  Acts,  yet  where  any 
of  the  company  wish  to  sue  the  directors  or  others  who  are  members 
as  well  as  themselves,  they  may  maintain  such  a  suit  in  their  own 
individual  capacities ;  either  suing  by  themselves,  and  making  the  rest 
of  the  company  defendants,  or  suing  on  behalf  of  themselves  and  the 
other  members  of  the  association.'  Although  the  rights  and  duties  of 
the  public  officer  are  chiefly  to  sue  and  be  sued  on  behalf  of  the  com- 
pany, in  matters  arising  between  the  company  on  the  one  hand,  and 
strangers  or  persons  who  are  not  partners  on  the  other,  yet  it  has  been 
held,  that  the  public  officer  may  also  institute  proceedings  against  cer- 
tain of  the  directors,  in  respect  of  past  transactions,  to  compel  them  to 
refund  sums  alleged  to  be  due  from  them  to  the  partnership.  This  was 
decided  by  Sir  James  Parker,  V.  C,  with  reference  to  the  Joint-Stock 
Banking  Act,  7  Geo.  IV.  c.  46,  s.  9,^  but  the  reasons  on  which  his 
judgment  rested  would  seem  to  render  his  decision  applicable  to  all 
joint-stock  companies  duly  registered. 


Section  IV. — Persons  residing  out  of  the  Jurisdiction. 

The  rule  that  all  persons,  not  lying  under  the  disabilities  after  pointed 
out,  are  entitled  to  maintain  a  suit  as  plaintiffs  in  the  Court  of  Chancery) 
is  not  affected  by  the  circumstance  of  their  being  resident  out  of  the 
jurisdiction  of  the  Court,  unless  they  be  alien  enemies,  or  are  resident 
in  the  territory  of  an  enemy  without  a  license  or  authority  from  the 
government  here. 

In  order,  however,  to  prevent  the  defendant,  or  respondent  in  the 
case  of  a  petition,  from  being  defeated  of  his  right  to  costs,  it  is  a  rule 
that  if  the  plaintiff  in  a  suit,^  or  the  petitioner, «  is  resident  abroad,  the 
Court  will,  on  the  application  of  the  defendant  or  respondent,  order  him 

'  Eitchem  v.  Congreee,  4  Euss.  502. 

''  Harrison  v.  Brown,  5  De  G.  &  S.  728 ;  and  see  Sedden  v.  Conneli,  10  Sim.  58,  70. 

3  Thongh  suing  as  executor  or  administrator,  Knighp  v.  De  Blaquiere,  San,  &  S.  648. 

'  Drmer  v.  Maudeeletj,  5  Kuss.  11 ;  Be  Norman,  11  Beav.  401 ;  Atkins  v.  CooJce,  3  Drew  694  •  8  Jur 

N.  S.  283 ;  Partington  v.  Beijnolds,  6  W.  E.  807.    This  does  not  apply  to  the  case  of  a  petition 

in  the  cause  liy  a  party,  Oochram  v.  Fearon,  18  Jur.  568. 
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to  give  security  for  the  costs  of  the  suit  or  petition,  and  in  the  meantime 
direct  all  proceedings  to  be  stayed. ' 

So,  also,  where  a  plaintiff  appears  to  have  no  permanent  residence, 
he  will  be  made  to  give  security  for  costs. " 

Where  it  appears  that  the  residence  of  the  plaintiff  is  not  kno.wn,  and 
there  is  reason  to  believe  he  has  left  the  country,  security  for  costs  will 
be  ordered  to  be  given,  although  it  does  not  appear  by  the  bill  that  the 
plaintiff  is  resident  out  of  the  jurisdiction,  and  it  is  not  shown  positively 
where  he  is  resident.  ^  The  plaintiff,  a  British  subject,  having  gone  to 
reside  in  the  United  States,  where  he  had  remained  for  several  years, 
but  had  never  taken  any  oath  of  naturalization,  or  exercised  the  right 
of  citizenship  in  that  country,  returned  to  this  province,  and  some 
months  afterwards  filed  a  bill  in  this  Court ;  a'  motion  for  security  for 
costs  was  refused,  although  several  persons  swore  that  his  intention  was 
to  leave  immediately  on  the  decision  of  the  case,  the  plaintiff  having 
sworn  that  his  intention  was  to  remain  in  the  country.* 

It  has  been  held  in  Ireland,  ^  that  notwithstanding  the  41  Geo.  Ill, 
c.  90,  s.  5,  by  which  an  attachment  is  given  in  England  to  enforce  an 
order  or  decree  made  in  Ireland  for  the  payment  of  money,  a  plaintiff 
residing  in  England  must,  on  filing  a  bill  in  Ireland,  give  security  for 
costs ;  ^  and  although  the  same  Act  applies  to  persons  who  are  resident 
in  Ireland  commencing  suits  in  England,  it  has  been  decided  in  the 
English  Courts,  that  where  a  plaintiff  resident  in  Ireland  files  a  bill 
here,  he  must  also  give  security.'  It  has  likewise  been  held,  that  a 
person  resident  in  Scotland  must,  in  like  manner,  give  security  for 
costs.  *  The  bill  stated  the  plaintiff  to  be  resident  in  the  Parish  of  Rigaud, 
in.  the  County  of  Vaudreuil,  and  an  application  had  on  a  previous  day  been 
made  for  an  order  for  security  for  costs ;  a  doiibt  was  suggested  whether 
the  Court  can  judicially  take  notice  that  Vaudreuil  was  out  of  the 
jurisdiction ;  but  now  the  Chancellor  thought  that,  by  the  Pro.  Stat., 
16  Vic,  c.  153,  the  whole  province  having  been  set  off  into  territorial 
divisions,  the  Court  was  bound  to  take  notice  of  such  sub-divisions  of 

>  Fox  V.  Blew,  5  Mad.  147;  Zatour  v.  Sblcombe,  1  Phil.  262,  264. 

^  Bailey  v.  Oundry,  1  Keen,  63 :  Player  v.  Anderson,  15  Sim.  104 :  10  Jur.  169 ;  and  see  OaVoert  v. 

Bay,  2  T.  &  O.  Ex.  217;  Sibbering  v.  Earl  ofBaicarras,  1  De  G.  &  S.  6a3:  12  Jur.  108 ;  Hurst 

v.  Padwick,  12  Jur.  21 ;  Jjumley  t.  Hughes,  2  W.  K.  112 ;  Manby  v.  Bewiclce,  8  De  G.  M.  &  G. 

468:  2  Jur.  N.  S.671;  Oldaley.  WMtc/ier,  5  Jur.'N.  S.  84,  V.  C.  K.;  Knight  y.  Cwy,  9  Jur. 

N.  S.  491,  V.  0.  W.    The  rule  extends  to  the  next  friend  of  the  plaintiff,  see  Kerr  V.  Gillespie, 

7  Beav.  269 ;  Watts  y.  Ketty,  6  W.  E.  206. 
5  SomeroiUe  v.  Kerr,  2  Cham.  E.  168. 
«  0'  Grady  v.  Munro,  7  Grant  106. 
=  Moloney  v.  Smith,  1  M'Cl.  &  T.  213. 

"  Midlett  V.  Christmas,  2  Ball  &  B.  422 ;  see  also  Stackpole  v.  Callaghan,  1  Ball  &  B.  560.  , 

'  Bill  #  Beardon,  6  Mad.  46 ;  Moloney  v.  Smith,  1  M'Cl.  &  Y.  213 ;  and  see,  as  to  plaintiff  resident 

in  Ireland  suing  h^re  in  other  cases,  Craig  v.  Bolton,  2  Bro.  O.  C.  609. 
8  Kerr  v.  Duchess  of  Munster,  Bunb.  35;  Exparte  Latta,  8  Do  G.  &  S.  186. 
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the  country  as  the  Act  makes,  and  that  therefore  the  security  for  costs 
should  be  given. '  The  Statute  22  Vie.,  c.  33,  has  effected  a  material 
change  in  the  practice  of  this  Court,  as  to  granting  or  refusing  security 
for  costs.  The  fact  that  the  plaintiff  has  not  any  fixed  place  of  abode 
within  the  province,  will  not  be  sufficient  to  warrant  an  order  for  that 
purpose,  where  it  is  shewn  that  he  has  property  within  the  jurisdiction.^ 
An  infant  out  of  the  jurisdiction  petitioning  for  relief,  will  be  required 
to  give  security  for  costs. '  If  a  plaintiff  residing  out  of  the  jurisdiction 
is  shown  to  have  property  in  Upper  Canada,  an  order  for  security  for 
costs  made  against  him  will  be  set  aside.  ^ 

Where  there  are  co-plaintiffs  resident  in  England,  the  Court  will  not 
make  an  order  that  other  plaintiffs  who  are  abroad  shall  give  security 
for  costs  ;  =  and  whore  th,e  plaintiff  is  abroad  as  a  land  or  sea  officer  in 
the  service  of  her  Majesty,  he  will  not  be  ordered  to  give  secta-ity;" 
and  so,  where  he  is  resident  abroad  upon  public  service,  as  an  ambassa- 
dor or  consul,  he  cannot  be  called  upon  to  give  security.''  The  Court 
of  Queen's  Bench,  however,  has  required  a  Judge  in  the  Bast  India 
Company's  service  to  give  security ;  =  and  peers  of  the  realm,  although 
they  are  privileged  from  personal  arrest,  must,  if  they  reside  abroad, 
give  security  for  costs ;  for  although  such  costs  cannot  be  recovered  by 
personal  process,  they  may  by  other  process,  if  the  plaintiff  becomes  a 
resident  in  this  country."  And  it  may  be  stated  generally,  that  wherever 
a  plaintiff  is  out  of  the  jurisdiction,  the  defendant  is  entitled  to  security 
for  costs,  unless  it  is  distinctly  shown  that  the  plaintiff  is  exempted 
from  his  liability."  The  mere  fact  of  a  plaintiff  being  in  the  service  of 
the  Crown,  and  absent  from  the  jurisdiction  of  the  Court,  is  not  sufficient 
to  exempt  him  from  giving  security  for  costs ;  to  do  so,  it  must  be 
shewn  that  he  is  absent  from  his  domicile  in  the  service  of  the  Crown." 

As  a  general  rule,  the  plaintiff  in  a  cross  suit  cannot  be  called  upon 
to  give  security  for  costs  to  the  plaintiff  in  the  original  suit,  on  the 
principle  that  a  cross  bill  is,  in  reality,  a  jjortion  of  the  defence  to  the 
original  bill ;"  but  his  co-defendants  to  the  cross  bill  may  move  for  such 

'  McDonald  v.  Diearie,  1  Cham.  E.  34. 

2  Wiite  V.  White,  1  Cham.  E.  48. 

=  Stinson  v.  Martin,  3  Cham.  E.  86. 

*  ffalt  y.  Spenser,  2  Cham.  E.  93;  and  see  Marsh  v.  Beard,  1  Cooper's  0.  &  P.  E.  B2. 

s  Winthrop'y.  Soyal  Exch.  Ass.  Co.,  1  Dick.  383;  Walker  v.  Basterby,  6  Ves.  612. 

°  Svelyn  T.  Chippendale,  9  Sim.  49T ;  ClarJc  v.  Fergusson,  1  Giff.  184 :  5  Jur.  N.  S.  1155. 

'  Coleirooh  v.  Jones,  1  Dick.  154 ;  Beames  on  Costs,  133.    As  to  amljassadors  resident  here,  and 

their  servants,  see  post. 
8  Flowden  v.  Campiell,  18  Jur.  910,  Q.  B. 
»  iM'd  Aldborough  v.  Bwton,  2  M.  &  K.  401,  403. 

10  Zillie  V.  Lillie,  2  M.  &  K.  404.    As  to  security  by  a  limited  company,  see  ante. 
"  Dickenson  T.  Dvffill,  1  Cham.  E.  108.  _ 

"  Vincentv.  Hunter, 5'B.&vfi,WXi;  M' Gregory.  Shaw,  2'DeG.  &  S.  360;  Sloggeti-v.  Viant,13Sim 

187 ;  Wild  V.  Murray,  18  Jur.  893 ;  Tynte  T.  Sodge,  3  J,  &  H.  692 ;  8  Jnr.  N.  S.  1326 ;  and  see 

Manley  v.  WiUiams,  1  Cham.  R.  48. 
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security  against  theit  plaintiff;"  and  it  has  been  held,  that  a  bill  to 
restrain  an  action  at  common  law  is  so  far  a  defensive  proceeding  as  to 
exempt  the  plaintiff  in  equity  from  the  liability  to  give  security  for 
costs  ;2  but,  on  the  other  hand,  a  defendailt  in  an  interpleader  suit  being 
out  of  the  jurisdiction,  was  looked  upon  as  plaintiff,  and  ordered  to  give 
security  for  costs ;  =  and  so  also,  a  defendant  who  had  obtained  the 
conduct  of  the  cause  has  been  required  to  give  security.  ■•  And  where 
the  right  to  require  security  for  costs  from  a  plaintiff  out  of  the  juris- 
diction had  been  waived,  such  waiver  did  not  preclude  the  defendant 
from  requiring  security  from  the  representative  of  the  original  plaintiff, 
by  whom  on  his  death  the  suit  was  revived,  and  who  was  also  out  of  the 
jurisdiction. ' 

A  plaintiff  cannot  be  compelled  to  give  security  for  costs,  unless  he 
himself  states  upon  his  bill  that  he  is  resident  but  of  the  jurisdiction, 
or  unless  the  fact  is  established  by  afftdavit;  and  the  mere  circumstance 
of  his  having  gone  abroad  will  not  be  a  sufficient  ground  on  which  to 
compel  him  to  give  security,  unless  it  is  stated,  either  by  the  plaintiff 
himself,  or  upon  affidavit,  that  he  is  gone  abroad  for  the  purpose  of 
residing  there." 

Whenever  security  is  asked  for,  the  question  arises  whether  the  party 
is  resident  abroad  or  not  within  the  meaning  of  the  rule ;  and  the 
answer  to  that  question  depends,  in  each  case,  upon  the  interpretation 
to  be  put  upon  the  phrase  "resident,"  or  "permanently  resident" 
abroad.  Thus,  if  a  plaintiff  goes  to  reside  abroad,  under  circumstances 
rendering  it  likely  that  he  will  remain  abroad  for  such  a  length  of  time 
that  there  is  no  reasonable  probability  of  his  being  forthcoming  when 
the  defendant  may  be  entitled  to  call  upon  him  to  pay  costs  in  the  suit, 
that  is  sufficient ; '  and  where  a  plaintiff,  domiciled  in  Scotland,  took 
furnished  lodgings  in  London,  and  then  filed  his  bill,  it  was  held  that 
he  must  give  security  for  costs  ; "  and  so,  where  the  plaintiff  went  out 
of  the  jurisdiction  on  matters  connected  with  the  suit,  he  was  ordered 
to  give  security ;  but  on  his  return  the  order  was  discharged." 


'  Sloggeii  v.  Viani,  13  Sim.  187. 

'  Watteeuv.BiUam,SI)eG.  &S.Si6:UJarAm;  Wilkinson  v.  Lewis,3Gie.39i:  8  Jur.  N.  S.  908. 
I T.  Sammond,  6  Sim.  10, 15. 
i  V.  Hart,  9  Jur.  860,  V.  C.  K.  B. 
'^  Jackscm  v.  Davenrport,  29  Beav.  213:  7  Jur.  N.  S.  12M. 
«  Green  v.  Charmdk,  3  Bro.  C.  O.  371 :  2  Cox,  284 :  1  Ves.  J.  390 ;  Edby  v.  Hitchcock,  5  Ves.  699 ; 

Hawardes  v.  Burke,  9  L.  T.  N.  S.  406,  V.  C.  K. 
'  Blakeney  t.  Dufaur,  16  Beav.  292 :  2  DeG.  M.  &  G.  771 :  17  Jur.  98 ;  and  see  Kennaway  v.  Trijyp^ 

11  Beav.  588 ;  Drummond  v.  TilUnglmrst,  15  Jur.  384,  Q.  B. ;  Stewart  v.  Stewart,  20  Beav.  322 ; 

WyUie  v.  EUice,  11  Beav.  99 :  13  Jur.  711. 
8  Ainsley  v.  Sims,  17  Beav.  57 :  17  Jur.  657 ;  and  see  Swanzy  v.  Smanzy,  4  K,  &  J.  237 :  4  Jur.  N.S.1013. 
'  0' Conner  v.  Sierra-Nevada  Co.,  34  Beav.  435. 
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In  order  to  entitle  a  defendant  to  require  security  for  costs  from  a 
plaintiif,  he'  must  make  his  application  at  the  earliest  possible  time  after 
the  fact  has  come  to  his  knowledge,  and  before  he  takes  any  further 
step  in  the  cause ;  therefore,  where  the  fact  of  the  plaintiff  being 
resident  abroad  appears  upon  the  bill,  he  must  apply  before  he  puts  in 
his  answer,  or  applies  for  time  to  do  so  :  either  of  which  acts  will  be 
considered  as  a  waiver  of  his  right  to  the  security. '  Piling  a  demurrer 
has,  however,  been  held  not  to  be  a  waiver.^ 

If  the  plaintiff  is  not  described  in  the  bill  as  resident  abroad,  and  the 
defendant  does  not  become  apprised  of  that  fact  before  he  puts  in  his 
answer,  he  may  make  the  application  after  answer;  if,  however,  he 
takes  any  material  step  in  the  cause  after  he  has  notice,  he  cannot  then 
apply.  In  MasoriY.  Ga7'dner,^  the  plaintiff  was  described  in  the  original 
bill  as  late  of  the  West  Indies,  but  then  of  the  city  of  London,  and  the 
defendant,  having  answered,  filed  a  cross  bill  against  the  plaintiff; 
exceptions,  however,  were  taken  to  the  answer,  to  which  the  defendant 
submitted,  and  put  in  a  further  answer,  and  then  applied  to  the  Court 
that  the  plaintiff  in  the  original  bill  might  give  security  for  costs : 
alleging  in  his  affidavit,  that  upon  application  to  the  plaintiff's  solicitor 
in  the  original  suit  to  appear  for  him  to  the  cross  bill,  he  discovered, 
for  the  first  time,,  that  the  plaintiff  did  not  reside  in  London,  as  alleged 
in  the  bill,  but  in  Ireland.  To  this  it  was  answered,  and  so  it  appeared, 
that  the  defendant  had,  in  his  cross  bill,  stated  the  plaintiff  to  be  resident 
in  Ireland,  and  after  that  had  answered  the  exceptions  to  his  answer  to 
the  original  bill,  and  had  thereby  taken  a  step  in  the  cause  after  it  was 
evident  that  he  had  notice  of  the  plaintiff's  being  out  of  the  jurisdiction ; 
and  Lord  Bldon  held  that  the  defendant  had  thereby  precluded  himself 
from  asking  for  security  for  costs,  and  therefore  refused  the  motion. 
Ex  parte  Seidkr*  was  a  petition  under  an  Act  of  Parliament,  authorizing 
the  Court  to  make  an  order  in  a  summary  manner  upon  petition.  The 
petitioner  being  out  of  the  jurisdiction  of  the  Court,  and  the  respondent 
having  answered  the  affidavits  in  support  of  the  petition,  the  question 
was  whether  he  had  thereby  lost  his  right  to  require  the  petitioner  to 
give  security  for  costs ;  Sir  Lancelot  Shadwell,  Y.  C,  ruled  that  he  had 
not,  but  that  he  might  make  the  application  on  the  petition  coming  on 
to  be  heard.  5 

1  Mdioruechy  v.  Mdionicchy,  2  Ves.  S.  21 ;  1  Dick.  147 ;  Craig  v.  Bolton,  2  Bro.  C.  C.  609 ;  Anon. 

10  Ves.  287 ;  and  see  Swamy  v.  Swanzy,  4  K.  &  J.  337 :  '4  Jur.  N.  S.  1013 ;  Murrow  v.  Wilson, 
12  Beav.  497 ;  Cooper  v.  Purton,  8  W.  E.  702 ;  and  see  Atkins  v.  Coolc,  3  Drew.  694 :  3  Jur.  N.S.  283.. 

2  Wattem  v.  Billam,  3  De  G.  &  S.  516 :  14  Jur.  165. 

3  2  Bro.  C.  C,  Ed.  Belt,  609,  nolis. 
'  12  Sim.  106. 

5  See,  however,  Atkins  v.  Cook,  3  Drew.  694  ;  3  Jur,  N.  S.  2S8. 
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In  Byott  V.  Dyott,  >  where  the  defendant  had  sworn  to  his  answer 
before  he  had  notice  of  the  fact  of  the  plaintiff  being  resident  abroad, 
but  in  consequence  of  some  delay  in  the  Six  Clerk's  Office,  the  answer 
was  not  filed  till  after  the  defendant  had  been  informed  of  the  plaintiff's 
residence,  a  motion  tha;t  the  plaintiff  might  give  security  for  costs  was 
considered  too  late  :  although  the  defendant  himself  was  not  privy  to, 
or  aware  of  the  delay  which  had  taken  place  in  filing  his  answer. 

If  a  plaintiff,  after  filing  a  bill,  leave  the  kingdom  for  the  purpose  of 
settling,  and  do  actually  take  up  his  residence  in  foreign  parts,  it  is,  in 
any  stage  of  the  cause,  ground  for  an  order  that  he  shall  give  security 
for  costs. 2  Such  application  ought  to  be  made  as  early  as  possible 
after  the  defendant  has  become  apprised  of  the  fact ;  and  it  is  not 
enough  to  support  such  an  application  to  swear  that  the  plaintiff  has 
merely  gone  abroad,  but  the  afiidavit  should  go  on  to  say  that  he  is 
gone  to  settle  abroad.  In  Weeks  v.  Cole,  ^  an  application  was  made  by 
the  defendant,  after  answer,  that  the  proceedings  might  be  stayed  until 
the  plaintiff  gave  security  for  costs,  on  an  affidavit  that  the  plaintiff, 
who,  when  the  bill  was  filed  was  resident  in  London,  had,  since  the 
answer  was  put  in,  entirely  abandoned  the  country,  and  gone  to  reside 
in  the  Isle  of  Man ;  and  liord  Eldon  made  the  order,  observing,  how- 
ever, that  the  plaintiff  ought  to  have  an  opportunity  pf  answering  the 
affidavit ;  the  propriety  of  which  suggestion  is  evident  from  the  case  of 
White  V.  Greathead,^  where  an  order  for  the  plaintiff  to  give  security 
for  costs,  after  answer,  was  refused,  in  consequence  of  an  affidavit 
which  had  been  filed  by  the  plaintiff's  solicitor,  stating  that  the 
plaintiff  had  gone  to  the  West  Indies  merely  for  the  purpose  of  arrang- 
ing his  affairs,  and  that  he  had  informed  the  deponent  that  he  intended 
soon  to  return, to  this  country,  where  he  had  left  his  family. 

To  entitle  a  defendant  to  an  order  that  the  plaintiff  may  give  security 
for  costs,  it  is  necessary  that  the  plaintiff  should  absolutely  be  gone 
abroad :  the  mere  intention  to  go  will  not  be  sufficient ;  *  in  a  case, 
however,  where  the  plaintiff,  who  was  an  alien  enemy,  was  under  con- 
finement preparatoi'y  to  his  removal  out  of  the  country,  upon  a  warrant 
by  the  Secretary  of  State  under  the  Alien  Act,  the  proceedings  were 
stayed  until  he  gave  security  for  costs,  although  he  was  not  actually 
gone   out  of  the   country."     In  proceedings  at  Common  Law,  where 

1  1  Mad.  187;  and,  as  to  lachea,  see  Wyllie  v.  Ettice,  11  Beav.  99:  12  Jur.  711 ;  Swaraij  v.  Swanzy, 

4  K.  &  J.  237 ;  4  Jur.  N.  S.  1013;  Murrow  v.  Wilson,  1%  Beav.  497. 

2  Anon.  2  Dlelc.  775 ;  see  also  Bwk  v.  Beetlmm,  2  Beav.  537 ;  BWceney  v.  Dvfaur,  2  De  Q.  M.  &  Q. 

771:  17  Jur.  98. 

3  14  Ves.  518. 
«  15  Ves.  2. 

°  Adams  T.  OoltJmrst,  2  Angt.'  552. 
»  Seilas  V.  Hunsmn,  5  Vea.  261. 
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after  the  commencement  of  an  action,  and  after  issue  joined,  the 
plaintiff  has  been  convicted  of  felony  and  ordered  to  be  transported, 
the  Courts  have  ordered  security  to  be  given  for  costs,  as  well  retro- 
spective as  prospective ; '  and  it  is  presumed  that  courts  of  equity  will 
follow  the  rule  at  law.  Where,  however,  the  plaintiff  had  not  been 
convicted  of  felony,  but  only  of  a  misdemeanour  under  the  52  Geo.  III. 
c.  130,  s.  2,  for'poaching,  for  which  he  was  sentenced  to  seven  years' 
transportation,  and  it  was  admitted  that  he  had  not  sailed  for  the  place 
of  transportation,  but  was  in  a  penitentiary  place  of  confinement,  Sir 
John  Leach,  V.  C,  refused  a  motion  for  stay  of  proceedings  till  the 
plaintiff  had  given  security  for  costs.  ^ 

From  analogy  to  the  course  adopted  where  the  plaintiff  is  resident 
out  of  the  jurisdiction,  the  Court  will,  upon  application,  restrain  an 
ambassador's  servant,  whose  person  is  privileged  from  arrest  by  the  7 
Ann.  c.  12,  from  proceeding  with  his  suit  until  he  has  given  security 
for  costs.  3 

By  the  old  practice,  £40  was  the  amount  of  security  required  to 
answer  costs  by  any  plaintiff  who  was  out  of  the  jurisdiction  of  the 
Court,  but  this  sum  has  been  increased  to  £100. "  In  an  anonymous 
case,=  Sir  Lancelot  Shadwell,  V.  C,  ruled,  that  where  a  person  out  of 
the  jurisdiction  of  the  Court  presents  a  petition  to  have  his  solicitor's 
bills  taxed,  he  must  give  security  for  the  costs  of  the  petition,  and  also 
for  the  balance  that  may  be  found  due  from,  him  on  the  taxation.  In 
our  Court  £100  is  the  amount  usually  inserted  in  the  Bond. 

Where  it  appears  on  the  Bill"  that  the  plaintiff  is  resident  out  of  the 
jurisdiction,  an  order  that  he  give  security  for  costs  is  obtained  on 
prcecipe  from  the  Clerk  of  Eecords  and  Writs,  if  the  Bill  be  filed  in 
Toronto,'  or  from  the  Local  Master  of  the  County  (if  filed  out  of 
Toronto)  where  it  is  filed.  =  Our  Order  36,  empowers  Local  Masters  to 
grant  orders  for  security  for  costs ;  our  Order  321  provides  that 
"  Bonds  executed  upon  an  order  for  security  for  costs  are  to  be  given 
"  to  the  Eegistrar,  or  Deputy  Eegistrar,  with  whom  the  pleadings  in 
"  the  suit  are  filed  ;    all  the  defendants  are  to  be  included  in  the  same 

'  Harvey  v.  Jacob,  1  B.  &  Aid.  159;  Barrett  v.  Pmver,  9  Bxch.  338 :  IS  Jur.  156. 

2  Baddeley  v.  Harding,  6  Mad.  214. 

3  Anon.  Moa.  175 ;  Goodwin  t.  Archer,  a  P.  Wms.  462 ;  Adderly  v.  Smith,  1  Dick.  355. 

«  Ord.  of  1828,  No.  40.  The  order  applies  to  the  case  of  a  plaintiff,  within  the  jnriadiction,  ordered 
to  give  Beenrity,  Bailey  v.  Gundry,  1  Keen,  63.  It  seems,  however,  that  in  the  case  of  a jpetition, 
the  amount  is  still  only  £40,  J.ttj)i«  v.  Cook,  3  Jm.  N.  S.  283,  V.  C.  K. ;  Partington  v.  Seynolds, 
«  W.  E.  SOT,  V.  C.  K. 

5  12  Sim.  263 ;  see  also  7»  re  Passmore,  1  Beav.  ,94 ;  Be  Dolman,  11  Jur.  1095,  M.  E. 

»  What  is  stated  in  the  text  as  to  a  l)iU  suit,  will  apply,  mutatis  mutandis,  to  a  petition,  or  other 
proceeding  in  which  security  is  directed  to  be  given. 

'  Under  Con.  G.  O.  No.  25. 

»  Under  Con.  G,  0.  No.  36. 
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"  bond ;  and  the  final  sum  to  be  inserted  therein  is  to  be  fixed  upon  the 
"  application  for  security,  by  the  Judge  or  Master  who  makes  the 
"  Order."  To  bring  a  case  within  the  Statute,  29  and  30  Vic,  c.  42, 
requiring  seciuity  for  costs  to  be  given  when  another  action  for  the 
same  cause  is  pending,  it  must  be  clearly  shewn  that  the  causes  of 
action  are  identically  the  same,  and  not  merely  growing  out  of  the 
same  transaction.  And  qiuere,  does  the  Act  apply  at  all  to  this  Court, 
or  to  a  case  where  one  action  is  at  law,  and  the  other  in  this  Court.  • 

Where  it  appears  on  the  Bill  that  the  plaintiff  is  resident  out  of  the 
jurisdiction,  the  order  for  security  for  costs  is  obtained  on  motion  of 
course,  or  more  usually  by  petition,  on  production  of  an  ofiice  copy  of 
the  Bill  served  on  the  defendant. 

In  other  cases,  a  special  application  by  motion^  must  be  made.  The 
notice  of  motion  must  be  served  on  the  plaintiff's  solicitor,  and  the 
application  must  be  supported  by  evidence  of  the  facts  entitling  the 
applicant  to  the  order. 

The  order  directs  the  plaintiff  to  procure  some  sufiicient  j)erson  on 
his  behalf  to  give  security,  according  to  the  course  of  the  Court,  by 
bond  to  the  Eegistrar  or  Deputy  Eegistrar,  in  the  penalty  of  £100, 
conditioned  to  answer  cost§,  in  case  any  shall  be  awarded  to  be  paid 
by  the  plaintiff;  and  it  restrains  proceedings  in  the  meantime. 

When  an  order  of  course  has  been  obtained,'  it  must  be  served  on  the 
plaintiff  or  his  solicitor ;  service  of  a  special  order,  made  on  notice  to 
him,  is  unnecessary. 

The  security  is  given  in  one  of  the  following  modes :  (I.)  The  plain- 
tiff's solicitor  prepares  a  bond  in  the  terms  of  the  order ;  engrosses  it  ■ 
procures  it  to  be  executed  by  the  obligor  or  obligors ;  lodges  it  with 
the  Eecord  and  Writ  Clerk,  or  Deputy  Eegistrar ;  and  on  the  same  day 
serves  notice  thereof  on  the  solicitor  of  the  defendant  who  obtained  the 
order.  It  is  also  advisable  to  serve  the  notice  on  the  solicitor  of  any 
co-defendants  who  have  not  applied  for  security ; '  and  the  security  is 
deemed  to  have  been  given  on  the  day  the  bond  is  lodged."  (II.)  The 
plaintiff,  instead  of  giving  the  bond  in  the  first  instance,  may  serve  the 
defendant's  solicitor  with  a  notice  of  the  name,  address,  and  description 
of  the  proposed  obligor  or  obligors ;  and  if  no  objection  be  made  by  him 
within  two  days  thereafter,  the  bond  may  be  prepared,  executed,  lodged, 
and  notified  as  above  explained.'     (HI.)  The  plaintiff  may  apply  by 

'  Dean  v.  Lamprey,  2  Cham.  R.  202. 

2  Tynte  v.  Hodge,  2  J.  &  H.  692. 

3  Braithwaite'B  Pr.  534. 

'  lua. 

=  Braithwaite's  Pr.  533, 
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special  motion'  that,  in  lieu  of  giving  a  bond,  he  may  pay  a  sum  of 
money  into  Court,  to  a  separate  account,  to  answer  the  costs ;  the  amount 
should  be  sufficient  to  cover  the  sum  mentioned  in  the  order  directing 
the  security  to  be  given,  and  ^e  costs  of  bringing  it  into  Court  and 
getting  it  out.^  The  usual  amount  is  £120 ; '  no  evidence  in  support  of 
the  application  is  necessary,  beyond  the  production  of  the  former  order ; 
the  costs  of  the  application  are  made  costs  in  the  cause.  The  order  is 
drawn  up  and  passed  by  the  registrar,  and  entered,  and  the  money  is 
paid  into  Court  in  the  manner  hereafter  explained. 

A  bond  for  security  for  costs  of  appeal  should  be  styled  in  the  Court 
of  Error  and  Appeal.  The  style  of  the  cause  in  the  Court  below,  if 
adopted,  should  be  the  style  in  full,  and  the  parties  should  be  described 
as  they  respectively  become  appellants  or  respondents ;  but  to  carry 
out  the  view  of  the  Court,  as  intimated  in  Harvey  v.  Smith,  2  Grant, 
E.  &  A.  E.  480,  they  may  be  given  in  the  same  order  as  in  the  style  of 
the  original  cause."  It  is  for  the  plaintiff's  convenience  to  submit  the 
name  of  the  proposed  surety  to  the  opposite  party  before  filing  the  bond, 
as  he  may  risk  the  surety,  not  being  successfully  objected  to  by  the 
defendants ;  and  it  is  not  necessary  that  the  surety  should  be  first 
approved  of  by  the  defendant's  solicitor,  or  thQ  registrar ;  nor  is  a  plaintiff 
bound  to  give  more  than  one  surety,  unless  lie  alone  is  insufiicient.  The 
bond  should  contain  the  condition  to  the  effect,  that  upon  the  surety, 
not  the  plaintiff  paying  the  costs,  the  obligation  shall  be  void.  =  Where 
the  plaintiffs,  who  were  resident  out  of  the  jurisdiction,  had  paid  a 
certain  sum  into  Court  in  lieu  of  security  for  costs,  an  application  to 
have  this  money  paid  out  to  them  was  refused,  although  a  decree  for 
specific  performance  had  been  made  in  their  favor,  the  suit  not  being 
finally  terminated. « 

One  obligor  is  sufficient,  but  it  is  prudent  to  have  two  or  more;  as 
on  the  death  or  bankruptcy''  of  the  sole,  or  sole  surviving,  obligor,  the 
defendant  is  entitled  to  apply  by  special  motion^  that  a  new  security' 
may  be  given,  and  for  a  stay  of  proceedings  in  the  meantime. 

Where  one  or  more  of  several  defendants  have  obtained  an  order  for 
security,  it  is  advisable  to  extend  the  bond  to  the  costs  of  all  the  defen- 
dants, as  otherwise  the  defendants  who'  have  not  obtained  the  order 

1  Cliffe  V.  WilMmm,  4  Sim.  132;  and  see  Fellows  v.  Deere,  3  Beav.  353;  Se  Norman,  11  Beav.  401. 

''  Cliffe  V.  WiliiTison,  4  Sim.  123. 

3  See  Cliffe  v.  WUMnson,  wU  mp. ;  Australian  Co.  v.  Fleming,  i  K.  &  J.  407.    In  the  case  of  a 

petition,  it  is  presumed  £60  would  be  sulflcient. 
t  }feir  T.  MatMeson,  2  Cliam.  E.  tB. 
"  Beaton  v.  Boomer,  1  Cooper's  0.  &  P.  E.  63. 
»  Luther  v.  Ward,  2  Cham.  E.  175. 

'  Transatlantic  Co.  v.  Fietroni,  cited  Seton,  1269 ;  Cliffe  v.  Wilkinson,  ubi  sup. 
»  iMuimr  T.  BoUornbe,  1  Phil.  262 ;  and  see  Jeitcli  v.  Ining,  11  Sim.  132. 
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may  afterguards  apply  for  a  further  bond  as  to  their  costs ;  and  it  is 
presumed  that,  where  a  bond  embracing  the  costs  of  all  the  defendants 
is  lodged  with  the  Eecord  and  "Writ  Clerk,  or  Deputy  Eegistrar,  and 
notified  to  them,  he  will  hold  the  bond  on  behalf  of  all  the  defendants, 
by  analogy  to  the  old  practice,  whore  the  bond  was  deposited  with  a 
Six  Clerk;'  and  that  a  separate  bond  or  bonds  cannot  afterwards  be 
required. =  "Whatever  number  of  bonds,  however,  may  be  given,  they 
all  form  a  security  for  one  sum  only. ' 

In  Panton  v.  Labertouche,*  it  was  decided  that  a  solicitor  ought  not  to 
be  surety  for  his  client.  The  bond  of  an  incorporated  society  has  been 
held  sufficient.  5 

The  defendant,  on  receiving  notice  that  a  bond  has  been  lodged  in 
the  first  instance,  may,  if  dissatisfied  with  the  bond,  apply  by  special 
motion « that  in  lieu  of,  or  in  addition  to,  such  bond,  the  plaintiff  may  be 
ordered,  within  a  limited  time,  to  give  security  for  costs,  according  to 
the  course  of  the  Court,  or,  in  default  thereof,  that  the  bill  may  be 
dismissed  with  costs,  and  that  in  the  meantime  all  proceedings  may  be 
stayed.''  The  apj)lioation  should  be  supported  by  affidavit,  showing  that 
the  obligor  is  not.  a  solvent  person  ;  and  may  be  opposed  by  his  own 
affidavit,  justifying  in  double  the  amount  named  in  the  bond,^  and  by 
other  evidence  that  he  is  a  person  of  substance.  In  Bainhrigge  v.  Moss,' 
the  costs  of  inquiring  into  the  circumstances  of  the  proposed  surety 
were  allowed. 

"Where  a  bond  for  security  for  costs,  or  prosecution  of  an  appeal,  is 
filed  in  an  outer  County,  all  objections  to  it,  or  to  the  solvency  of  the 
securities,  should  be  decided  by  the  Master  in  the  County  in  which  it  is 
filed.  A  party  giving  a  bond  for  security  need  not  provide  more  than 
one  surety  therein."  This  case,  however,  has  been  overruled.  It  was 
a  case  of  secu.rity  for  the  costs  in  the  Court  of  Error  and  Appeal,  and 
by  the  orders  of  that  Court  two  sureties  are  necessary;  and  it  was 
subsequently  held,"  that  in  bonds  for  security  for  costs  of  appeal,  there 
should  be  two  sufficient  sureties ;  and  if  one  dies,  or  becomes  insolvent, 

1.  See  Lowndes  v.  Bobertson,  i  Mad.  465. 

»  See,  however,  1  Smith's  Pr.  866;  Brai^liwaite'e  Pr,  532. 

'  Lowndes  v.  Bobertson^  uU  sup. 

*  IPMl.  365:  7Jur.  589. 

5  Plestow  V.  Johnson,  1  Sm.  &  G.,  App.  20 :  3  W.  E.  3.  i 

'Ptmtcm  T.  Labertouche,  ubi  sup, 

'  Giddings  t.  Giddings,  10  Beav.  29,  and  the  cases  collected,  ib.  31 ;  and  see  Denny  v.  Mars,  Seton, 

1379,  where  the  order  is  giv*! ;  Payne  v.  LitOe,  14  Beav.  647 ;  0'  Connor  v.  Sierra-Nevada  Co. , 

23  Beav.  608. 
»  See  1  Turn,  and  Ten.  764 ;  1  Grant,  444. 

I  3  Jur.  N.  S.  107,  V.  C.  W. 

i"  Brigham  v.  Smith,  1  Cham.  E.  384. 

II  Saunders  v.  Furnivall,  3  Cham.  R.  159. 
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another  will  be  ordered  to  be  substituted.  The  rule  that  one  surety  is 
sufficient  in  the  Court  of  Chancery,  is  not  affected  by  these  decisions. 

The  proper  practice  seems  to  be,  that  when,  under  an  order  for 
security  for  costs  obtained  from  a  Local  Master  under  Order  36,  a  bond 
is  filed  to  which  the  defendant  objects,  he  is  to  move  for  an  order  for 
better  security ;  and  that  in  default  of  its  being  famished  within  four- 
teen days,!  the  bill  be  dismissed.  =  As  the  Local  Master  has  no  power 
to  dismiss  a  bill  on  the  application  of  a  defendant,  it  is  presumed  that 
this  motion  must  be  made  in  Court,  or  Chambers. 

Where  the  plaintiff,  in  the  first  instance,  submits  for  approval  the 
name  of  the  proposed  obligor,  the  defendant,  if  he  objects  to  the  person 
proposed,  must  notify  his  objection  to  the  plaintiff's  solicitor  within  two 
days ;  otherwise,  the  plaintiff  may  complete  and  lodge  the  bond.  The 
plaintiff,- on  receiving  notice  of  the  defendant's  objection,  must  either 
propose  another  person,  or  the  person  already  offered  must  justify  by 
affidavit  in  double  the  sum  for  which  he  is  to  be  bound ;  ^  in  the  latter 
case,  it  is  presumed  the  plaintiff  should  file  the  affidavit  and  lodge  the 
bond,  and  give  notice  thereof  to  the  defendant.  In  Oliffe  v.  WilJdnson,^ 
the  defendant,  being  dissatisfied  with  the  proposed  sureties,  moved,  on 
notice,  that  the  plaintiff  might  be  ordered  lo  give  security  in  lieu  of,  or 
in  addition  to,  the  persons  so  proposed ;  but  it  seems  usual  in  practice 
to  notify  the  objection  to  the  plaintiff  before  incurring  the  expense  of  a 
formal  application  to  the  Court  or  Judge,  or  to  a  Local  Master. 

If  the  plaintiff  fail  to  comply  with  the  order  to  give  security,  the 
defendant  may  apply  by  special  motion  that  the  plaintiff  give  security 
within  a  limited  time,  or,  in  default,  that  his  bill  may  be  dismissed  with 
costs;  and  that  proceedings  may,  in  the  meantime,  be  stayed.^ 

"The  day  on  which  an  order  that  the  plaintiff  do  give  security  for 
"  costs  is  served,  and  the  time  thenceforward  and  until,  and  including 
"  the  day  on  which,  such  security  is  given,  is  not  to  be  reckoned  in 
"the  computation  of  time  allowed  a  defendant  to  answer  or  demur." ° 
If  it  becomes  necessary  for  the  defendant  to  put  the  bond  in  suit,  he 
must  obtain  an  order,'  on  special  motion,  that  ho  may  be  at  liberty  to 
do  so,  and  may  have  the  bond  delivered  out  to  him  for  that  purpose, 
and  may  use  the  name  of  the  Eegistrar  or  Deputy  Eegistrar,  the  obligee, 
on  giving  him  an  indemnity,  such  indemnity  to  be  settled  by  a  Judge? 

1  Kennedy  v.  Edwards,  11  Jur.  N.  S.  153. 

2  See  Daniell's  Forms,  n.  74. 

3  See  1  Turn.  &  Ven.  764 ;  1  Grant,  444. 

4  i  Sim.  133. 

5  See  Oiddings  v.  Biddings,  and  other  cases  cited,  ante. 

6  Con.  G.  0.  No.  409 ;  see  Henderson  t.  Atkins,  7  W.  K.  318,  V.  C.  K. 

'  Bobinson  v.  Brutton,  6  Beav.  147 ;  Bainbrigge  v.  Moss,  3  Jiir.  N.  S.  107,  V.  C.  W. ;  Eeg.  Lib.  ■ 
1857,  A.  283. 
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if  the  parties  differ.  The  notice  of  motion  must  be  served  on  the  plain- 
tiff's solicitor;  and  the  application  mxist  be  supported  by  production  of 
evidence  of  the  costs  having  been  directed  to  be  paid,  and  of  the  amount 
and  non-payment  thereof.  The  order  on  such  application  is  drawn  up 
by  the  Eegistrar ;  a  plain  copy  of  it  is  lodged  with  the  Eecord  and  Writ 
Clerk,  together  with  a  receipt  for  the  bond,  and  an  undertaking  to 
indemnify  him  against  the  costs  of  any  proceedings  to  be  taken  thereon 
in  his  name ;  and,  if  satisfied  therewith,  he  will  deliver  out  the  bond. 
The  receipt  and  undertaking  are  required  to  be  signed  by  the  defendant 
applying,  and  also  by  his  solicitor,  and  are  usually  written  at  the  foot  of 
the  copy  of  the  order,  i 

On  an  application  by  the  defendant  to  be  at  liberty  to  sue  on  a  bond 
given  for  security  for  costs,  the  plaintiff  being  resident  out  of  the 
jurisdiction,  Spragge,  V.  C,  required  the  decree  to  be  produced,  to  shew 
that  the  defendants  were  ordered  to  receive  the  costs.  =  And  on  an 
application  for  liberty  to  sue  upon  the  bond  given  to  secure  the  pay- 
ment of  the  costs  of  an  appeal  brought  by  the  defendants  against  a 
decree  of  this  Court,  Esten,  V.  C,  required  the  party  moving  to  shew  a 
demand  from  and  refusal  of  the  costs  by  the  sureties  named  in  the  bond 
before  making  the  order  asked.  ^ 

Where, money  has  been  paid  into  Court  as  security  for  costs  in  lieu 
of  a  bond,  an  application  may  be  made  at  chambers,  for  payment  there- 
out of  any  costs  ordered  to  be  paid  by  the  plaintiff  to  the  defendant. 
The  notice  of  motion  must  be  served  on  the  plaintiff,  and  on  co-defen- 
dants interested  in  the  fund,  and  must  be  supported  by  evidence  of  such 
payment  having  been  directed,  and  of  the  amount  payable,  and  by 
production  of  the  Eegistrar's  certificate  of  the  fund  being  in  Court. 

It  may  here  be  mentioned  that  where  a  bill  was  filed  by  an  assignee 
in  insolvency  against  B,  for  the  indemnification  of  the  estate  in  respect 
of  a  claim  by  C,  which  it  was  alleged  that  B  should  pay, — and  it  appeared 
that  the  plaintiff  himself  was  an  insolvent  person,  that  there  were  no 
assets  whatever  of  the  estate  he  represented,  and  that  the  suit  was 
brought  at  his  instigation,  risk,  and  expense,  and  for  his  benefit, — it 
was  held,  that  the  plaintiff  must  give  security  for  costs.*  The  plain- 
tiff (a  vendor)  had  sued  at  law  to  recover  the  purchase  money  due 
under  an  agreement  for  the  sale  of  lands,  but  had  failed,  and  the  costs 
of  the  action  were  given  against  him ;  the  defendant  (the  vendee)  issued 
&fifa  goods  to  recover  the  costs,  which  was  returned  nulla  bona.     After- 

I  Braithwaite's  Pr.  535,  536. 
'^  Baiph  V.  Topping,  1  Cham.  E.  14. 
"  Stokes  V.  Cryder,  1  Cham.  B.  14. 
■*  Mason  v.  J^ery,  1  Cham.  E.  379. 
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wards,  the  vendor  filed  his  bill  in  BcLuity  to  enforce  specific  performance 
of  the  contract.  On  motion  of  the  defendant  in  the  suit,  the  proceedings 
in  equity  were  stayed  till  security  for  the  costs  at  law  should  be  given.' 
The  plaintiff  will  be  ordered  to  give  security  for  costs  where  it  is  shown 
that  he  is  insolvent,  and  is  cai-rying  on  the  suit  for  the' benefit  of  another 
party  who  seeks  to  escape  the  risk  of  costs. ^ 

If,  subsequently  to  the  order  directing  security  for  costs  to  be  given, 
the  plaintiff  becomes  resident  within  the  jurisdiction,  he  may  apply,  on 
special  motion,  that  the  order  may  be  discharged ;  but  he  must  pay  the 
costs  of  the  application.' 

Where  a  plaintiff,  who,  when  the  bill  was  filed,  was  out  of  the  juris- 
diction, and  had  been  ordered  to  give  security  for  costs,  afterwards 
returned  within  the  jurisdiction, — but  it  had  appeared  that  he  had  no 
business,  and  no  intention  of  entering  into  any — no  final  place  of  abode, 
— no  house  and  no  family,  or  ties  to  bind  him  to  the  Province, — and  the 
Court  was  of  opinion  that  the  return  of  the  plaintiff  was  merely  to  get 
rid  of  the  order  for  security, — the  Court  declined  to  rescind  it.«  But 
where  a  plaintifl^  who  has  been  ordered  to  give  security  for  costs,  returns 
within  the  jurisdiction  to  reside  permanently,  the  order  will  be  dis- 
charged. 


Section  V. — Paupers. 

It  has  been  before  stated  to  be  a  general  rule,  subject  to  very  few 
exceptions,  that  there  is  no  sort  or  condition  of  persons  who  may  not 
sue  in  the  Court  of  Chancery.  Amongst  the  exceptions  to  this  rule, 
those  who  are  in  indigent  circumstances  are  not  included,  and  any 
party,  however  jjoor  he  may  be,  being  in  other  respects  competent,  has 
the  same  right  as  another  to  commence  proceedings  in  the  Coui-t  of 
Chancery  for  the  assertion  of  his  claims ;  and  that,  without  being 
required  to  give  any  security  for  the  payment  of  costs  to  the  opposite 
party,  in  case  he  fails  in  his  suit.^  Lord  Eldon,  in  Ogilvie  v.  Seam,^ 
said,  that  the  Court  would  not  require  security  for  costs  from  any  man 
in  England,  upon  any  representation  of  his  circumstances;  and  this 

1  FoUis  V.  Todd,  1  Cliain.  E.  288. 

»  Mason  v.  Jfgrey,  3  Cham.  E.  15. 

'  ff'Conmm"^.  Sierra-Nevada  Co.,  24  Beav.  435 ;  JlfaiAews  v.  Chichester,  30  Beav.  135.    For  more 

on  the  subject  of  security  for  costs,  see  post. 
■"  Marsh  v.  Beard,  1  Cham.  E.  390. 
5  This  right  must  not  be  abused ;  see  Burke  v.  Lidwell,  1  Jo.  &  Lat.  703,  where  a  pauper  plaintiff 

was  required  to  give  security :  the  person  really  interested  having  nominally  assigned  to  the 

pauper,  in  order  to  avoid  liability  to  costs. 
»  lives.  600;  and  see  Wellesley  v.  Wellesley,  16  Sim.  1. 
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liberality  seems  to  be  extended  to  the  case  of  the  next  friends  of 
infants.  Indeed,  any  other  rule  would  amount  to  a  denial  of  justice  to 
the  children  of  poor  persons,  who  might  become  entitled  to  property, 
and  yet  be  precluded  from  asserting  their  right  because  their  father, 
who  is  the  proper  person  to  be  their  next  friend,  by  reason  of  his  cir- 
cumstances could  not  be  so,  without  giving  security  for  costs,  which  he 
might  not  be  able  to  procure.'  With  regard  to  the  next  friend  of  a 
feme  covert,  there  is,  in  this  respect,  a  great  difference  in  the  rule ; 
for  it  has  been  held,  that  the  next  friend  of  a  married  woman  must  be  a 
person  of  substance  ;2  because  a  married  woman  and  an  infant  are 
differently  circumstanced,  as  the  infant  cannot  select  his  own  next 
friend,  but  must  rely  upon  the  good  offices  of  those  who  are  nearest  to 
him  in  connection,  or  otherwise  his  rights  might  go  unasserted,  but  the 
married  woman  has  the  power  of  selecting ;  she  is,  therefore,  required 
to  select  for  her  next  friend  a  person  who,  if  her  claim  should  turn  out 
to  be  unfounded,  can  pay  to  the  defendant  the  costs  of  the  proceeding. 

In  consequence  of  the  provisions  of  Stat.  11  Hen.  YII.  c.  12,  ^  the 
practice  of  the  courts  of  law  has  been  to  admit  all  persons  to  sue  in 
forma  pauperis  who  could  swear  that  they  were  not  worth  £5,  except 
their  wearing  apparel,  and  the  subject  matter  of  the  suit ;  and  the 
practice  of  the  com'ts  of  law  in  this  respect  has  been  adopted  by  courts 
of  equity,  although  persons  suing  in  these  courts  do  not  come  within 
the  provisions  of  the  Act  of  Parliament  above  referred  to ;  and,  pro- 
ceeding further,  they  have  extended  the  relief  to  the  case  of  defendants. 

In  no  instance,  however,  has  the  privilege  been  exercised,  either  by 
a  plaintiff  or  a  defendant  suing  in  a  representative  character,  as  execu- 
tor or  administrator/  but  where  a  person  sustained  the  mixed 
character  of  executor  and  legatee.  Lord  Bldon  held  that  it  formed  an 
exception  to  the  general  rule  ;  but  to  prevent  any  undue  practice  in 
suing  Ml /orma  jjaw^ens,  and  under  colour  of  that  privilege  obtain  any 
dives  costs,  his  lordship  thought  that  a  special  order  was  necessary,  to 
enable  the  pauper  to  proceed  in  that  character  as  to  the  legacy. '  And 
Sir  J.  L.  Knight  Bruce,  V.  C,  made  an  exception  to  the  strict  applica- 
tion of  the  rule,  by  allowing  an  executor  to  proceed  in  forma  pauperis, 
for  the  single  purpose  of  clearing  a  contempt  incurred  in  the  cause. " 

It  is  said,  that  a  person  filling  the  character  of  next  friend  cannot 

1  See  Squirrel  t.  Squirrel,  2  Dick.  7C5 ;  Fellows  v.  Barrett,  1  Keen,  119. 

2  Hind  V.  Wldtmore,  2  K.  &  J.  458 ;  Elliott  y.  Ince,  7  De  G.  M.  &  G.,  475 :  S  Jur.  N.  S.  597 ;  Smith 

V.  Etches,  1  H.  &  M.  711 :  10  Jur.  N.  S.  134.   -^ 
"  Beames  on  Coats,  73. 
'  Paradice  v.  ShepMrd,  1  Dick.  136 :  Beames  on  Costs,  79,  App.  No.  21 ;  OlMdd  v.  CobbeU,,  1  Pliil. 

613 :  10  Jur.  2 ;  Eowler  V.  Davies,  16  Sim.  182 ;  IS  Jnr.  331 ;  .SI!.  Victor  y.  Demnux,  6  Beay,  584 : 

8  Jur.  26. 
^  Thommon  t.  Thommon,  H.  T.  1834,  cilocl  1  Turn.  &  Veil.  513  ;   and  see  Everson  v.  Maithews,  3 

W.  E.  159,  V.  C.  W.;  Parkinson  v.  Chambers,  ib.  8-4,  V.  C.  W. 
»  Oldfiem  V.  Gobbett,  1  Coll.  169. 
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sue  in  forma  pauperis,'^  although,  as  we  have  seen  before,  the  poverty  of 
a  next  friend  of  an  infant  is  no  ground  for  dismissing  him  ;  and,  until 
recently,  some  uncertainty  prevailed  as  to  the  practice,  when  a  married 
woman  could  not  obtain  a.  substantial  next  friend  to  sue  on  her  behalf; 
but  it  has  now  been  determined,  that  she  may,  on  an  ex  parte  motion, 
supported  by  afSdavit  that  she  is  unable  to  procure  any  substantial 
person  to  act  as  her  next  friend,  obtain  an  order  to  institute  a  suit 
without  a  next  friend,  and  prosecute  it  in  forma  pauperis  ;^  or  to  carry 
on  proceedings  after  decree.  ^ 

It  seems  also  that,  in  a  proper  case,  an  infant  will  be  permitted  to 
sue  by  a  next  friend  in  forma  pauperis,  on  a  special  ex  parte  motion,  sup- 
ported by  afiSdavit  that  the  infant  cannot  get  any  substantial  person  to 
act  as  next  friend.* 

It  has  been  held,  that  a  bankrupt  may  be  admitted  to  petition 
against  his  commission  in  forma  pauperis ; '  and  a  husband  and  wife  may 
obtain  an  order  of  course  to  sue  in  forma  pauperis,  in  respect  of  the 
wife's  reversionary  interest ;  '^  and  where  a  woman  was  ordered  to  be 
examined  pro  interesse  mo,  respecting  a  claim  set  Lip  by  her  to  some 
lands  taken  under  a  sequestration,  but  was  unable  from  poverty  to 
make  out  or  support  her  right,  liberty  was  given  to  her  to  do  so  informa 
pauperis.'' 

A  plaintiff  may  be  admitted  to  sue  as  a  pauper,  upon  the  usual 
affidavit,  at  any  time  after  the  bill  has  been  filed,  or  summons  issued,' 
but  he  will  be  liable  to  all  the  costs  incurred  before  his  admission." 

The  question  whether,  after  a  dismissal  of  a  former  suit,  a  plaintiff 
can  be  admitted  to  sue  again  for  the  same  matter  in  forma  pauperis,  with- 
out paying  the  costs  of  the  first  suit  has  been  much  discussed.  In  a 
case  in  Yernon, ' »  a  plaintiff  was  permitted  to  file  a  bill  of  review,  with- 
out payment  of  the  costs  of  a  former  suit,  amounting  to  £150  upon  his 
making  oath  that  he  was  not  worth  £40,  besides  the  matter  in  question 
in  that  and  another  suit  between  the  same  parties.     That,  however, 

1  Anon.  1  Ves.  J.  410. 

=  Ee  Foster,  18  Beav.  525:  WettesUy  v.  WelUsley,  16  Sim.  1 :  IDe  G.-M.  &  G.  501 ;  Wellesleij  v.  Mar- 
nington,  18  Jur.  653,  V.  C.  K.;  Se  Lancaster,  18  Jur.  329,  L.  0.  &  L.  JJ.;  Crouch  v.  WaUer,  4De 
G.  &  J.  43 :  5  Jur.  N.  S.  326  ;  Ee  Barrm,  10  W.  E.  464,  V.  0.  S.;  Smith  v.  Mches,  1  H.  &  M. 
711 :  10  Jur.  N.  S.  124 :  3  N.  E.  4B1.  Page  t.  Page,  16  Beav.  688,  where  such  an  order  was  dis- 
charged, is  overruled  by  these  cases.  The  order  is  not  as  of  course,  Gmtlsting  v.  Coulsting,  8 
Beav.  463 :  9  Jur.  B87. 

2  Z>'  OecTimer  v.  Scott,  34  Beav.  239.    Poverty  is  no  excuse  for  delay  in  maldng  an  application  to  the 

Court,  as  in  such  case  the  party  can  apply  in  forma  xiauperis,  Harris  v.  Myers,  1  Cham.  E.  829. 
1  Lindseij  v.  Tyrell,  3  De  G.  &  J.  7 :  34  Beav.  124 :  3  Jur.  N.  S.  1014. 
'  Ex  parte  Sortham,%Y.  &  B.  124. 
»  Pitt  V.  Pitt,  1  S.  M.  &  G.,  App.  14 :  17  Jur.  B71. 
1  James  v.  Bore,  2  Dick.  788. 
8  See  Braithwaite's  Pr.563 ;  but  amarried  woman  may  apply  before  bill,it  the  draft  bill  has  been  settled 

and  signed  by  counsel,  Wellesley  v.  Mornington,  18  Jnr.  553 ;  Ee  Barnes,  10  W.  E.  464,  V.  C.  S. 
»  Anm.  Mos.  68 ;  Bavenjport  v.  Damnport,  1  Phil.  124,    See,  however,  Bennett  v.  Vh  udleiah,  3  T.  & 

C.  C.  C.  164;  Snowball  V.  Dixon  3  De  G.  &  S.  9. 
i»  Filton  V,  Earl  Macclesfield,  1  Tern.  264. 
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appears  to  have  been  an  extreme  case ;  and  the  instance  cited  by  Lord 
Eldon  in  his  judgment  in  Corbett  v.  Corbett,^  shows,  that  Courts  of 
Law,  whose  decisions  are  upon  this  point  applicable,  by  analogy,  to ' 
Courts  of  Equity,  would,  after  judgment  of  nonsuit  against  a  plaintiff 
stay  a  second  action  by  the  same  plaintiff  suing  as  a  pauper,  till  the 
costs  of  the  former  action  had  been  paid.  His  Lordship,  however, 
expressed  a  doubt  whether  the  decision  he  referred  to  was  right. 

It  is  no  ground  of  objection  to  a  party  suing  in  forma  pauperis,  that 
the  suit  is  a  second  suit  for  the  same  matter  as  a  former  suit,  in  which 
the  plaintiif  had  likewise  sued  as  a  paujDer,  unless  the  second  suit  can 
be  justly  characterised  as  vexatious  ;=  and  in  Corbett  v.  Co?'bett,'  Lord 
Bldon  appears  to  have  held,  that  the  circumstance  of  the  plaintiff  having 
conducted  himself  vexatiously  in  the  first  suit  would  not  be  a  ground 
for  dispaupering  him  in  the  second ;  and  that  the  fact  of  his  having  been 
supplied  with  money  by  a  charitable  subscription,  for  the  purpose  of 
assisting  him  in  the  conduct  of  his  suit,  although  it  might  afford  ground 
for  impeachment  as  maintenance,  was  no  ground  upon  which  he  could 
deprive  him  of  the  right  to  sue  as  a  pauper  in  equity. 

In  Taylor  v.  Boucliier,*  it  is  stated  by  Mr.  Dickens  to  have  been  said, 
that  a  pauper  could  not  appeal,  and  that  the  proposition  was  assented 
to  by  the  bar;  but  in  Bland  y.  Lamb,^  Lord  Bldon  said  that  it  was  a 
very  singular  proposition,  and  that  he  could  not  see  why,  because  a 
party  was  poor,  the  court  should  not  set  itself  right :  and  he  made  an 
order  that  the  appellant  should  be  at  liberty  to  prosecute  the  appeal 
in  forma  pauperis.  °  And  paupers  have  been  allowed  to  appeal,  without 
making  the  usual  deposit  of  £20.'' 

Where  pauper  plaintiffs  are  guilty  of  vexatious  conduct  in  the  suit, 
the  Court  will  order  them  to  be  dispaupered ;  and  an  order  to  that  effect 
was  made  by  Sir  L.  Shadwell,  Y.  C,  upon  motion,  in  Wagner  v.  Mears.^ 
And  in  Pearson  v.  Belchier,^  Lord  Eosslyn  said,  that  a  pauper  is  liable 
to  be  committed  if  he  files  an  improper  bill,  as  otherwise  he  might  be 
guilty  of  great  oppression. 

■  leVes.  410;8eeCliitty's  Arch,  1281. 

2  Wild  V.  Mobson,  2  V.  &  B.  105, 112 ;  seo  Brook  T.  Alcock,  and  Elsam  v.  Allcock,  cited  1  Smith's 

Pr.,  874. 

3  16  Vcs.  407,  409,  412. 

4  2  Dick.  504. 

6  2  J.  &  W.  402. 

»  See  mtton  v.  Earl  MaeclesMd,  1  Vera.  204 ;  Crouch  v.  Waller,  4  De  G.  &  J.  43  :  5  Jur.  N.  S.  326. 

'  Where  the  appellant  has  not  been  already  admitted  a  pauper,  an  order  for  leave  to  appeal  is 
necessary,  and  which  can  only  be  made  by  the  Court  of  Appeal:  Seton,  1271.  The  order  is 
obtainable  on  exparte  motion ;  for  form  of  motion  paper,  see  Vol.  III. ;  see  also  Clarke  v.  TT'v/- 
imrn^  13  Jur.  167,  L.  0.  ;  Heaps  v.  Commissioners  of  Churches^  mentioned  in  note  to  that  ease ; 
Bradberry  v.  Brooke,  25  L.  J.  Ch.  576  :  4  W.  R.  699,  X..  J.  J. ;  but  it  must  appear  from  the  cer- 
tificate of  counsel  that  he  is  of  opinion  there  are  special  and  strong  gromids  for  the  appeal; 
Grimwood  v.  Shave,  5  W.  B.  482,  L.  C. 

8  3  Sim.  127 ;  and  see  Pen-y  v.  Walker,  1  Coll,  229,  280. 

»  4  Ves,  030. 
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In  order  to  be  admitted  to  sue  in  forma  pauperis,  the  plaintiff  must 
present  a  petition  containing  a  short  statement  of  his  case,  and  of  the 
proceedings,  if  any,  which  have  heen  had  in  the  cause,  and  praying  to 
be  admitted  to  sue  in  forma  pauperis,  and  that  a  counsel  and  a  solicitor 
may  be  assigned  him. ' 

This  petition  must  be  under- written  by  a  certific^ite  signed  by  counsel^ 
that  he  conceives  the  case  to  be  proper  for  relief  in  this  Court ;  ^  and 
must  be  supported  by  an  affidavit,  sworn  by  the  plaintiff,  that  he  is  not 
worth  the  sum  of  £5,  his  wearing  apparel  and  the  subject-matter  of  the 
suit  only  excepted."  The  meaning  of  the  affidavit  is,  that  the  plaintiff 
has  not  £5  in  the  world  available  for  the  prosecution  of  the  suit ;  and  if 
he  can  make  an  affidavit  with  truth  in  that  sense,  the  omission  to  set 
forth  the  details  of  his  means,  and  the  circumstances  which  render  them 
unavailable,  is  not  such  an  omission  of  material  facts  as  will  induce  the 
Court,  on  that  ground  alone,  to  discharge  the  order.  = 

It  is  to  be  observed,  that  this  affidavit  must  be  sworn  by  the  party 
himself;  and  that  in  a  case  in  which  it  afterwards  appeared  that  the 
affidavit  had  been  sworn  by  a  third  person,  the  party  was  dispaupered/ 

The  petition  and  certificate,  and  an  office  copy  of  the  plaintiff's  affi- 
davit, and  usually  also  a  copy  of  the  bill,  are  lodged  with  the  Eegistrar, 
who  draws  up  and  enters  an  order,  by  which  the  petitioner  is  admitted 
to  sue  in  forma  pauperis,  and  a  counsel  and  solicitor  are  assigned  to  act 
on  his  behalf 

The  order  should  be  served  upon  the  opposite  party  as  soon  as  possible ; 
for  in  the  case  of  Ballard  v.  Catling,^  Lord  Langdale,  M.  E.,  decided  that 
a  plaintiff  admitted  to  sue  in  forma  pauperis  should  pay  dives  costs  to  the 
defendant,  in  respect  of  a  step  in  the  cause  taken  before  service  of  the 
order ;  and  in  Church  v.  Marsh,^  Sir  James  Wigram,  V.  C,  admitted  the 
propriety  of  the  practice,  although  he  held  that  there  was  a  discretion 
in  the  Court  in  such  cases,  and  that  the  order  to  sue  in  forma  pauperis 
was  not  necessarily  inoperative  in  all  cases  until  service.  The  order 
should  also  be  lodged  with  the  Eecord  and  Writ  Clerk,  for  entry  in  his 

1  But  -a  plaintiff  feme   covert  cannot  obtain  the  order  as  of  course,  and  it  must  therefore  be 

applied  for  on  an  ex  parte  motion,  Cmlsting  v.  Cffulsting,  8  Beav.  463 ;  Se  Lancaster.  18  Jur. 
aa9,  L.  C.  &  L.  JJ. ;  Be  Foster,  18  Beav.  625. 

2  As  to  the  duty  of  counsel  for  a  pauper,  Bee  lies  v.  Flower,  6  L.  T.  N.  S.  848,  L.  C. 

3  Order  of  1688. 

a  The  affidavit  must  not  except  the  just  debts  of  the  plaintiff,  as  appears  at  one  time  to  have  been 
allowed :  per  Sir  J.  L.  Knight  Bruce,  V.C,  in  Perry  v.  Walker,  1  Coll.  283 ;  Beames  on  Costs,  80. 

5  Dresser  v.  Morton,  2  Phil.  286 ;  and  see,  as  to  the  poverty  "which  entitles  a  person  to  sue  in  forma 
pauperis.  Goldsmith  v.  OoldmiUh,  5  Hare,  125 ;  Perry  v.  ^YaHeer,  1  Coll.  233,  23C.  ^ 

«  Wilkinsm  v.  Selsher,  2  Bro.  C.  0.  273. 

'  For  form  of  order,  see  Soton,  1271. 

»  2  Keen,  606 ;  see  also  Smith  v.  POiOson.  2  De  G).  &  S.  490. 

"  3  Hare,  655  ;  8  Jur.  54 
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books,"  and  must  be  produced  to  the  officers  of  the  Court,  whenever 
required  by  them. 

After  admittance,  no  fee,  profit,  or  reward,  is  to  be  taken  of  the  pauper 
by  any  counsel  or  solicitor,  for  the  despatch  of  his  business,  whilst  it 
depends  in  Court,  and  he  continues  in  forma  pauperis ;  nor  is  any  agree- 
ment to  be  made  for  any  recompense  or  reward  afterwards ;  and  any 
person  offending  is  to  be  deemed  guilty  of  a  contempt  of  Com-t ;  and  the 
party  admitted  giving  any  such  fee,  or  making  any  such  agreement,  is 
to  be  thenceforth  dispaupered,  and  not  be  admitted  again  in  that  suit 
to  sue  in  forma  pauperis.'' 

The  counsel  or  solicitor  assigned  by  the  Court  to  assist  a  person 
admitted  m  forma  pauperis,  either  to  sue  or  defend,  may  not  refuse  so  to 
do,  unless  he  satisfies  the  Judge  who  granted  the  admittance  with  some 
good  reason  for  his  unwillingness.  = 

"When  a  pauper  has  had  counsel  assigned  to  him,  he  cannot  be  heard 
in  person.* 

N^o  process  of  contempt  will  be  issued,  at  the  instance  of  any  person 
suing  or  defending  in  forma  pauperis,  until  it  be  signed  by  his  solicitor 
in  the  suit.  And  all  notices  of  motion  served,  or  petitions  presented  on 
behalf  of  any  person  admitted  to  sue  or  defend  in  forma  pauperis  (except 
for  the  discharge  of  his  solicitor)  must  be  signed  by  his  solicitor;  and 
such  solicitor  should  take  care  that  no  such  process  be  taken  out,  and 
that  no  such  notice  or  petition  be  served,  needlessly,  or  for  vexation, 
but  upon  just  and  good  grounds,  s 

In  Pearson  v.  Belsher, "  it  is  said  that  a  motion  was  made  on  the  part 
of  the  plaintiff  in  a  pauper  cause,  to  dismiss  the  bill  against  two  of  the 
defendants  without  costs;  biit  that  the  Lord  Chancellor  ordered  it  to 
be  made  on  payment  of  costs.  It  appears,  however,  from  the  registrar's 
book,  that  the  order  for  dismissal  in  that  case  was  drawn  up  without 
costs ;  ■^  and  it  is  to  be  observed,  that  in  Corbett  v.  Corbett,  ^  before  referred 
to,  the  pauper's  first  bill  had  many  years  before  been  dismissed  without 
costs,  before  hearing,  although  the  cause  had  reached  that  stage ;  and 
that  this  very  circumstance  was  relied  upon  as  a  ground  for  dispauper- 
ing him  in  the  second  suit,  but  was  not  considered  as  sufficient  to  induce 
the  Court  to  make  the  order.     The  motion  must  not  be  made  ex  parte;" 

1  Braitliwaite's  P.  E.  563. 

2  Ord.  May,  1661. 

3  Ord.  Jbid. 

*  ParMnson  v.  Eanbury,  4  Do  Q.  M.  &  G.  508. 
'  s  Ord.  May,  1661 ;  Ferry  v.   Walker,  3  Y.  &  C.  0.  C.  655  ;  4  Beav.  453 ;  and  see  Ord.  III.  10,  and 

Brown  v.  Dawson,  2  Hogan,  76  as  to  the  liabilities  of  a  pauper's  solicitor. 
«  3Bro.  C.  C.  87. 
'  Eeg.  Lib.  1789,  B.  fo.  524,  entered  Pearson  v.  Wolf:  S  Bro.  0.  C.  87,  Ed.  Belt,  n.  1 ;  Beames  on 

Costs,  88. 
a  16  Ves.  407,  ante. 
»  Parkinson  v.  Banbury,  4  De  G,  M.  &>  G.  508. ;  and  see  WUUnson  v  Belaher,  3Bro.  C.  C.  272. 
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and  a  pauper  cannot  amend  his  bill  by  striking  out  defendants,  except 
on  payment  of  their  costs. '  It  is  also  to  be  observed,  that  if  a  cause 
goes  against  a  pauper  at  the  hearing,  he  shall  not  pay  costs  to  the 
defendant ;  but  he  may  be  punished  personally,  though  such  punishment 
is  not  very  often  inflicted. 

It  seems  to  have  been  formerly  considered,  that  where  a  plaintiff  sues 
in  forma  pauperis,  and  has  a  decree  in  his  favou.r  with  costs,  he  will  only 
be  entitled  to  such  costs  as  he  has  been  actually  out  of  pocket  ;2  but  it 
is  now  settled,  that  the  costs  of  a  successful  pauper  are  in  the  discretion 
of  the  Court;'  and  where  costs  are  ordered  to  be  paid  to  a  party  suing 
or  defending  in  forma  pauperis,  such  costs  are  to  be  taxed  as  dives  costs, 
unless  the  Court  otherwise  directs.'' 

It  was  determined  as  long  ago  as  the  time  of  Tothill,  that  a  pauper 
must  pay  the  costs  of  scandal  in  his  answer.  ^ 

As  a  party  may  be  admitted  to  sue  in  forma  pauperis  at  any  time 
during  the  suit,  so  if,  at  any  time,  i-t  is  made  to  appear  to  the  Court 
that  he  is  of  such  ability  that  he  ought  not  to  continue  to  sue  in  forma 
pauperis,  the  Court  will  dispauper  him ; « therefore,  where  it  was  shown 
to  the  Court  that  a  pauper  was  in  possession  of  the  land  in  question,  the 
Court  ordered  him  to  be  dispaupered,  though  the  defendant  had  a 
verdict  at  Law  and  might  take  a  writ  of  possession  at  any  time;'  and 
in  the  cuse  ot  Boddington  v.  Woodlei/, ^  Jjord  Langdale,  M.  E.,  decided 
that  an  officer  upon  half  pay  (which  is  not  alienable)  could  not'proceed 
in  forma  pauperis,  notwithstanding  he  had  taken  the  benefit  of  the 
Insolvent  Act.  The  application  to  dispauper  is  made'by  special  motion 
on,  notice ;  and  should  be  made  without  delay.' 

At  Common  law,  if  a  pauper  act  vexatiously  or  improperly  in  the 
conduct  of  the  action,  the  coui-t  will  order  him  to  be  dispaupered;'"  and 
in  like  manner,  in  the  Courts  of  Equity,  if  a  party  who  is  admitted  to 
sue  in  fornm  pauperis  lie  guilty  of  vexatious  delays,  or  make  improper 

1  Wilkinson  v.  BeUher  a  Bro.  C.  O.  272. 

2  Angell  v.  Smith,  Free.  Cha.  220. 

o  Scatchmer  v.  Foiillcard,  1  Eq.  Ca.  Ab.  125,  pi.  3;  Hauttm  v.  Haaer,  cited  in  Angell  v.  Smith, 
Free.  Cha.  220 ;  WaUop  v.  Warburton.  2  Cox.  409 ;  Battreij  v.  George,  16  Ves.  23-3 ;  Church  v. 
Marsh,  3  Hare,  655;  8  Jur.,.S4;  Roberts  v.  Uoycl,  2  Beav.  Z1^;  Staffordy.  Eiqqinbotham, 
2  Keen  147. 


Ord.  December,  1849 :  see  Beames  on  CostB,  77 ;  and  for  cases  since  the  order,  Welleslm  v 
"    " !/,  1  De  G.  M.  &  G.  501 ;  Mornington  v.  Keen,  3  W.  E.  429 ;  24  L.  J.  Ch.  400,  V.  C.  W. 


=  Per  Lord  Eldon,  in  Battray  v.  George,  16  Ves.  234 ;  Tothill,  237. 

«  SomiUy  v.  Grint,  2  Beav.  186 ;  Matlier  v.  Shelmerdine,  7  Beav.  267 ;  Butler  v.  Gardener  12  Beav 

525;  Perry  y-  Walker,   1  Coll.  229,  236;   8  Jur.  680;   Goldsmith  v.  Goldsmith,  5  Unre,  IW, 

Baintree  v.  Eaynes,  12  Jur.  594,  V.  O.  E. 
'  Wyatt'B  P.  E.  321 ;  see  Spencer  v.  Bryant,  11  Ves.  49 ;  see  also  TapreU  v.  Taylor,  9  Beav.  493. 
8  5  Beav.  555. 

»  See  St.  Victor  v.  Devereaux,  9  Jur.  519,  L.  C. ;  Parkinson  v.  Hanbury,  4  De  G.  M.  &  G.  508. 
i»  2  Chltty's  Arch.  1280. 
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motions,  he  will  be  dispaupered,  though  the  Court  always  proceeds 
very  tenderly  in  such  points.' 

Where  an  issue  is  directed  in  a  pauper's  suit,  he  must  be  admitted  as 
a  pauper  in  the  Court  in  which  the  issue  is  to  be  tried,  or  otherwise  he 
cannot  proceed  in  it,  in  forma  pauperis.^  In  a  case,  however,  where  the 
plaintiif,  a  pauper,  claimed  as  heir  at  law,  and  the  defendant  claimed 
under  a  will  and  deed,  which  were  disputed,  the  bill  was  retained,  with 
liberty  to  the  plaintiff  to  bring  an  action ;  and  the  tenants  were  ordered 
to  pay  the  plaintiff  £150  to  enable  him  to  go  to  trial.  = 

An  order  admitting  a  party  to  sue  or  defend  in  forma  pauperis,  while 
in  force,  exempts  the  pauper  from  the  payment  of  any  fees  in  the  ofBLces 
of  the  Court,  except  for  ofSce  copies  made  therein :  for  such  copies,  a 
charge  of  one  penny-halfpenny  per  folio  will  be  made.*  Copies  of 
documents  which  the  pauper  may  himself  make  will  be  marked  as 
oflB.ce  copies,  without  charge.  =  The  charges  for  copies  of  pleadings, 
and  other  proceedings  and  documents  delivered,  under  the  3rd,  4th,  and 
5th  rules  of  the  36th  General  Order  of  the  Com-t,  ^  to  a  person  admit- 
ted to  sue  or  defend  in  forma  pauperis,  or  to  his  solicitor,  by  or  on  behalf 
of  any  other  party,  are  to  be  at  the  rate  of  one  penny-halfpenny  per 
folio ;  but  if  such  person  shall  become  entitled  to  receive  dives  costs,  the 
charges  for  such  copies  are  to  be  at  the  rate  of  fourpence  per  folio ;  and 
nothing  is  to  be  allowed,  on  taxation,  in  respect  of  such  charges,  until 
such  person,  or  his  solicitor,  shall  have  paid  or  tendered  to  the  solicitor 
or  party  by  whom  such  copies  were  delivered,  the  additional  twopence- 
halfpenny  per  folio.  But  this  proviso  is  not  to  apply  to  any  copy  which 
shall  have  been  furnished  by  the  party  himself,  who  is  directed  to  pay 
the  costs,  and  not  by  his  solicitor. '' 

The  charges  for  copies  delivered  by  a  person  admitted  to  sue  or 
defend  in  forma  pauperis,  other  than  those  delivered  by  his  solicitor,  are 
to  be  at  the  rate  of  one  penny-halfpenny  per  folio. ' 

It  should  be  observed  as  to  this  Section  on  Paupers,  that  our  Court 
has  made  no  orders  respecting  them ;  that  the  orders  quoted,  are,  for  the 
most  part,  similar  to  the  old  ones  which  governed  the  English  practice 
when  it  was  introduced  into  this  country  in  1837,  and  it  is  presumed 
that  our  Court  would  be  guided  by  them. 

1  WhitdocTce  y'. .Baker.  13  Ves.  511 ;  Wagner  v.  Mears,  3  Sim.  1S7 ;  Daintree  v.  Haynes  12  Jur.  594, 
V.  C.  B. ;  and  see  Perry  v.  Waiker,  1  Coll.  329 :  8  Jur.  680 ;  Burry,  Port  Co.  v.  Bowser,  5  W. 
K.  325,  V.  C.  K. 

''  Gibson  v.  it  Carty  Ca.  t,  Hardwioke,  311. 

3  Perishal  y. Squire.  1  Diek.31 ;  Beames  on  Costs,  76 :  App.  22 ;  but  see  Nye  v.  Matde,  4  M.  &  C.  313, 345. 

4  Bralthwaite's  Pr.  563 ;  and  see  Wyatt's  P.  B.  320 ;  Beames'  Orders,  216,  n.  (143). 

5  Bralthwaite's  Fr.  563. 

"  These  rules  relate  to  copies  of  documents  not  made  or  delivered  by  the  officers  of  the  Court,  but 

by  the  solicitors  of  other  parties  in  the  cause. 
'  Eegul.  to  Ord.  Part  IV.  2. 
e  Ibid.  3. 
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Where  a  party  sues  a  defendant  in  forma  pauperis,  the  Masters  and 
Deputy  Eegistrars,  being  officers  of  the  Court,  arc  not  entitled  to 
receive  any  fees  from  the  pauper. ' 


CHAPTER  III. 

SUITS   BY   PERSONS   WHO   ARE   UNDER   DISABILITY. 


Section  I. — Generally. 

The  general  rule  that  all  persons,  of  whatever  rank  or  condition,  and 
whether  they  have  a  natural  or  only  political  character,  are  capable  of 
instituting  suits  in  Equity,  is  liable,  as  has  beenstated,2  to  a  few  excep- 
tions. What  these  exceptions  are  will  be  the  subject  of  the  present 
Chapter. 

The  disabilities  by  which  a  person  maybe  prevented  from  suing,  may 
be  divided  into  two  sorts :  namely,  such  as  are  absolute,  and,  during  the 
time  they  last,  effectually  deprive  the  party  of  the  right  to  assert  his 
claim ;  and  such  as  are  qualified,  and  merely  deprive  him  of  the  power 
of  suing  without  the  assistance  of  some  other  party  to  maintain  the  suit 
on  his  behalf  Of  the  first  sort,  are  the  disabilities  which  arise  from 
Alienage,  Outlmory,  Attainder,  Conviction  of  felony,  and  Bankruptcy;  of  the 
second  sort,  are  those  which  arise  from  Infancy,  Coverture,  Idiotcy  and 
Lunacy. 

To  the  first  list  of  disabilities,  which  disqualify  a  man  from  entertain- 
ing any  suit  in  his  own  right,  might  formerly  have  been  added 
excommunication  and  popish  recusancy.  But  these  disqualifications 
no  longer  exist :  the  first,  except  in  certain  cases,  having  been  abolished 
by  the  statute  53  Geo.  III.  c.  127,  the  third  section  of  which  Act  directs, 
that  in  those  cases  in  which  excommunication  is  to  continue,  no  person 
pronounced  or  declared  excommunicate  shall  incur  any  civil  penalty  or 
incapacity  whatever,  save  such  imprisonment  as  the  Court  is  thereby 
authorized  to  inflict.  The  disqualification  arising  from  popish  recusancy 
has  been  virtually,  if  not  entirely,  abolished  by  the  31  Geo.  III.  c.  32, 
by  which  Papists  and  persons  professing  the  popish  religion,  on  taking 
the  oath  and  subscribing  the  declarations  therein  mentioned,  are  relieved 

1  Chambers  v.  0/mmiers,  1  Cham.  E.  S38. 


ALIENS.  41 

from  most  of  the  penalties  and  disabititios  to  which  they  were  then 
subject.  It  has  lately  been  held,  that  a  nun  is  neither  civilly  dead,  nor 
under  any  disability  arising  from  duress  or  undue  influence.' 


Section  II. — Aliens. 


With  respect  to  aliens  in  general,  it  is  to  be  observed  that,  although 
by  the  old  law  no  alien,  whether  friend  or  enemy,  could  sue  in  the 
Queen's  Courts,  yet  the  necessity  of  trade  has  gradually  done  away  with 
the  too  rigorous  restraints  and  discouragements  which  formerly  existed ; 
and  it  is  now  clear,  that  for  a  mere  personal  demand,  an  alien  born, 
pi-ovided  he  be  not  an  alien  enemy,  may  sue  in  the  English  Courts. 
This  rule  is  clearly  recognised  in  Bamkissenseat  v.  Barker,^  whore  a  bill 
was  filed  against  executors  for  an  account,  by  a  plaintiff  who  had  been 
employed  by  the  testator  in  India  as  his  banyan  or  broker,  and  a  plea 
was  put  in  on  the  ground  that  the  plaintiff  was  an  alien  born  and  an 
infidel,  not  of  the  Christain  faith,  and  upon  a  cross  bill  incapable  of 
being  examined  upon  oath,  and  therefore  disqualified  from  suing  in 
England ;  but  the  Court  overruled  the  plea,  without  argument :  observing, 
that  the  plaintiif' s  was  a  mere  personal  demand,  and  that  it  was  extremely 
clear  that  he  might  bring  a  bill  in  an  English  Court.  It  was  a  matter 
of  doubt  to  what  extent  the  Court  would  protect  the  copyright  of  a 
foreigner ;  =  it  has,  however  been  decided,  that  where  a  foreign  author 
owes  a  tempora,ry  allegiance  to  the  Crown  of  England,  by  residence  in 
that  country  at  the  time  of  his  first  publication  of  the  work,  not  having 
previously  published  it  elsewhere,  he  is  an  author  within  the  protection 
of  the  Copyi'ight  Acts-.* 

The  I'ight  of  an  alien  to  sue  in  the  English  Courts  was,  at  Common 
Law,  confined  to  cases  arising  upon  personal  demands ;  for  an  alien 
might  trade  and  traffic,  and  buy  and  sell,  and  therefore  he  was  con- 
sidered to  be  of  ability  to  have  personal  actions ;  but  he  could  not 
maintain  either  real  or  mixed  actions : '  because  an  alien,  though  in 
amity,  was  incapable  of  holding  real  property. «  The  right  at  Common 
Law  of  an  alien  friend  in  respect  of  trade  marks,  stands  on  the  same 
ground  as  that  of  a  subject.'' 

■  Se  Metcalfe's  Will,  10  Jur.  N.  S.  287,  L.  JJ. ;  ib.  WA,  M.  E. ;  and  see  as  to  civil  death,  and  the 
status  of  a  nun,  the  cases  there  cited,  and  Evans  v.  Cassidy,  11  Ir.  Eq.  Rep.  243 ;  Blake  v. 
Blake,  i  Ir.  Ch.  Eep.  349. 

2  1  Atk.  51 ;  Bee  also  Pisani  v.  Laioson,  6  Bing.  N  0.  90. 

s  Bdondre  v.  Shaw,  2  Sim.  237 ;  Bentley  v.  Foster,  10  Sim.  329 ;  Buxton  v.  James,  5 De  G.  &  S.  80. 

4  See  5  &  6  Vic.  c.  45 ;  Jeferys  v.  Boosey,  4  H.  L.  Ca.  815 :  1  Jur.  N.    S.  815 ;  overruling  S.  C.    4 

Bxch.  145 :  in  Ex.  Ch.  6  Exch.  580. 

5  Co.  Litt.  129  b. 
«  lbid.%'b. 

'  Davies  v.  Kennedy,  13  Grant  523. 
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It  is  sometimes  a  matter  of  considerable  difficulty  to  determine, 
whetlier  a  descendant  of  British  subjects,  who  have  settled  abroad,  has 
or  has  not  become  an  alien,  and  forfeited  his  rights  as  a  British  subject. 
In  the  case  of  Fitch  v.  Weber, ^  the  statutes  affecting  the  question  are 
considered,  and  the  principles  on  which  the  Courts  j)roceed  in  deciding 
such  questions  will  be  found. 

Although  an  alien  may  maintain  a  suit  in  England,  yet,  if  one  alien 
sues  another  upon  a  contract  entered  into  in  a  foreign  country,  it  would 
be  contrary  to  all  the  principles  which  guide  the  Courts  of  one  country 
in  deciding  upon  contracts  made  in  another,  to  give  a  greater  effect  to 
the  contract  than  it  would  have  by  the  laws  of  the  country  where  it 
took  place  ;  therefore,  where  a  French  emigrant,  resident  in  England, 
obtained  by  duress  securities  from  another  French  emigrant,  for  the 
payment  of  a  demand,  alleged  to  be  due  from  him  under  an  obligation 
entered  into  in  France  as  security  for  another,  and  for  which,  according 
to  the  laws  of  France,  his  person  could  not  be  affected,  Lord  Eosslyn 
refused  to  dissolve  an  injunction  which  had  been  obtained  to  restrain 
an  action  at  Law  upon  those  securities,  and  intimated  a  very  strong 
opinion,  that  when  the  case  came  on  for  hearing  he  should  in  all 
probability  set  the  securities  aside. =  Upon  the  same  principle,  it  was 
held  by  Lord  Hardwioke,  that  the  Court  will  not  grant  a  writ  of  Ne 
exeat  JRegno,  where  it  appears  that  the  transactions  between  the  parties 
were  entered  into  upon  the  faith  of  having  justice  in  the  place  where  they 
respectively  resided ;  ^  though,  in  the  case  before  him,  he  considered  that 
the  j)arties  did  not  deal  upon  any  such  understanding,  and  therefore 
refused  to  discharge  the  writ  without  security. 

But  although,  in  the  case  of  foreigners  resident  abroad  entering  into 
engagements  in  a  foreign  country,  which,  by  the  law  of  that  country,  do 
not  admit  of  arrest,  the  law  of  England  will  not  allow  one  party  to 
arrest  another,  either  in  an  action  at  common  law,  or  in  a  suit  in  equity 
for  a  Ne  exeat  Begno  ;  yet  if  one  of  the  parties  is  an  Englishman,  and  they 
were  both  resident  in  different  countries  at  the  time  the  contract  was 
entered  into,  the  court  will  not  discharge  a  iVe  exeat  obtained  by  the  party 
resident  in  England,  against  the  other  who  had  casually  come  to  England, 
on  the  ground  that,  by  the  law  of  the  country  of  which  the  other  was 
a  native,  he  would  be  exempt  from  arrest  for  a  debt  of  the  same  nature.' 
It  is,  however,  to  be  observed,  that  with  respect  to  writs  of  JVe  exeat  Segno, 
Lord  Northington  is  distinctly  stated  to  have  thought,  that  this  process 

»  6  Hare,  51.    See  also  Count  de  Wall's  case,  6  Moore,  P.  C.  21G :  12  Jur.  145 ;  Barrow  v.  Wadkin, 

24  Beav.  327 ;  Biteon  v.  Shyrdy,  3  Sm.  &  G.  230. 
^  TaBeyrand  v.  Bauianger,  3  Vefl.  447,  4S0. 

s  Boiertsmi  v.  WilMe,  Ami).  177 ;  and  see  Be  Carriere  v.  Be  Gohmm,  4  Yes.  590. 
«  Flaok  V.  Molm,  IJ.  &  W.  405, 413, 418. 
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ought  not  to  be  granted  between  foreigners;'  and  in  Be  Oarriere  v. 
De  Galonne,^  Lord  Eosslyn  said,  it  is  very  delicate  to  interfere  as  against 
foreigners,  whose  occasions  or  misfortunes  have  brought  them  here,  by 
an  application  of  this  writ  to  them ;  and  that  it  would  be  a  necessary 
term,  that  it  should  be  simply  a  case  of  equity,  affording  no  ground  to 
sue  at  law. 

"With  respect  to  alien  enemies,  the  law  is  clearly  settled  by  numerous 
cases,  that  an  alieii  enemy  not  resident  in  England,  or  resident  there 
without  the  permission  of  the  government,  cannot  institute  any  suit 
whatever  in  England,  whether  at  law  or  in  equity,  either  for  real  or 
personal  property,  until  both  nations  be  at  peace ; '  and  it  is  said,  that 
the  question  whether  he  is  in  amity  or  not,  should  be  tried  by  the 
record,  viz.,  by  the  production  of  the  proclamation  of  war.''  It  is  to  be 
observed,  that  in  declaring  war,  the  Queen,  in  her  proclamation,  usually 
qualifies  it,  by  permitting  the  subjects  of  the  enemy  resident  here  to 
continue  so,  as  long  as  they  peaceably  demean  themselves ;  so  that, 
without  doubt,  such  persons  are  to  be  deemed  in  effect  alien  friends ; ' 
therefore,  where  an  alien  enemy  has  lived  in  England  peaceably  a 
long  time,  or  has  come  to  England  for  refuge  and  protection,  the  Court 
will  discountenance  pleas  of  alienage  against  him."  It  seems,  also,  that 
a  prisoner  of  war  may  sue  upon  a  contract  entered  into  by  him  during 
the  time  of  his  captivity;  thus,  where  the  subject  of  a  neutral  state  was 
taken  in  an  act  of  hostility^  to  England,  on  board  an  enemy's  fleet, 
and  brought  there  as  a  prisoner  of  war,  it  was  held  that  ho  was 
not  disqualified,  while  in  confinement,  from  maintaining  a  suit  on  a 
contract  entered  into  by  him  as  a  prisoner  of  war. '' 

The  mere  circumstance  of  residing  in  a  foreign  country,  the  govern- 
ment of  which  is  at  war  with  Great  Britain,  and  of  carrying  on  trade 
there,  is  sufficient  to  constitute  anyjperson  an  alien  enemy,  even  though 
he  would  not  otherwise  be  considered  in  that  character.  Thus,  a  subject 
.  of  a  neutral  state,  resident  in  a  hostile  state  in  the  character  of  consul 
of  the  neutral  state,  will,  if  he  carry  on  trade  in  the  hostile  country,  be 
considered  as  an  alien  enemy,  and  disqualified  from  suing  in  the  Courts 
of  England ;  although,  had  he  merely  resided  there  in  his  diplomatic 
character,  he  would  not  have  been  disqualified."  And  even  if  a  British 
subject,  residing  in  a  foreign  state  which  is  at  war  with  Britain,  carry 

1  i  Ves.  585. 

2  lb.  590. 

3  Co.  Lltt.  139  b. ;  6  T.  E.  23 ;  1  Bos.  &  P.  163 ;  3  Bos.  &  P.  113  ;  Alcinmis  v.  Nigren,  4  El.  &  Bl. 

317 ;  S.  C.  nom.  Alsenius  v.  Nygren,  1  Jar.  N.  S.  16. 
1  Co.  Litt.  l)y  Harg.  &  But.,  139 1.  n.  3. 
|>  ma.  n.  3. 
'  Wyatt's  P.  E.  321f. 

'  Sparenlmrgh  v.  Bannatym,  1  Bos.  &  P.  163 ;  Maria  v.  Hall,  2  Bos.  &  P.  336  : 1  Taunt,  33. 
e  JObretcM  v.  Smsman,  2  V.  &  B.  323, 33T. 
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on  trade  there  without  a  license  from  the  British  government,  his 
trading  will  be  considered  such  an  adherence  to  the  Queen's  enemies 
as  will  incapacitate  him  from  maintaining  a  suit  in  England ; '  and 
although  he  be  an  ambassador,  or  other  representative  of  the  Crown 
residing  in  a  hostile  state,  yet  if  he  carry  on  trade  in  such  state  without 
a  license,  he  will  deprive  himself  of  the  right  to  sue  in  the  municipal 
courts  of  Britain,  because  he  is  lending  himself  to  the  purposes  of  the 
enemy  by  furnishing  him  with  resources. ^ 

If,  however,  a  subject  of  Great  Britain,  residing  in  a  hostile  country, 
have  a  license  from  the  British  Government  to  trade,  he  will  not  incur 
any  disability  as  long  as  he  confines  himself  to  the  trade  authorized  by 
such  license,  3  but  if  a  person  having  a  license,  to  reside  in  a  hostile 
country,  and  to  export  corn  or  other  specified  articles  to  Britain,  were 
to  use  such  license  beyond  its  expression,  for  the  purpose  of  dealing  in 
articles  to  which  it  has  no  relation,  ho  cannot  maintain  that  such  deal- 
ing is  not  an  enemy's  dealing.'' 

The  disability  to  maintain  a  suit  on  account  of  alienage,  extends  to 
all  cases  in  which  an  alien  enemy  is  interested,  although  his  name  docs 
not  appear  in  the  transaction ;  thus,  it  has  been  held,  that  an  action  at 
law  cannot  be  maintained  upon  a  policy  of  insurance  upon  the  property 
of  an  alien  enemy,  even  though  the  action  is  brought  in  the  name  of  an 
English  agent,  =  and  though  it  is  alleged  that  the  alien  is  indebted  to  the 
agent  in  more  money  than  the  value  covered  by  the  policy. «  Where, 
however,  a  certain  trading  of  an  alien  enemy  (viz.,  for  specie  and  goods 
to  be  brought  from  the  enemy's  country  in  his  ships  into  colonial 
ports)  was  licensed  by  the  King's  authority,it  was  held,  that  an  insurance 
on  the  enemy's  ship,  as  well  as  on  the  cargo,  was  in  furtherance  of  the 
same  policy,  which  allowed  the  granting  of  the  licenses  to  authorize  the 
trade ;  and  that  efiect  ought,  therefore,  to  be  given  to  the  ordinary  means 
of  indemnity,  by  which  that  trade  (from  the  continuance  of  which  the 
public  must  be  supposed  to  derive  benefit,)  may  be  best  promoted  and 
secured ;  the  Court  of  King's  Bench,  therefore,  determined,  that  an 
action  brought  by  an  English  agent  to  recover  the  amount  of  the 
insurance  on  the  ship,  might  be  maintained,  notwithstanding  the  ship 
belonged  to  an  enemy.'     It  was  held,  however,  that  although  in  such  a 

1  J/'  Cmndl  V.  Sector,  3  Bos.  &  P.  113 ;  O'Mealey  v.  Wilson,  1  Camp.  482 ;  liut  he  may  lawfully 

provide  for  the  neceBSlties  of  Englishmen  detained  abroad,  and  may,  on  the  return  of  peace, 
enforce  contracts  made  for  such  purposes,  Antoine  v.  Morshead,  6  Taunt.  237 ;  Suhammel  v. 
Ptckering^i  Staxk.  93. 

2  Sx  parte  Baglehole,  18  Ves.  525,  528. 
5  Mx parte  Saglehole,  18  Yes.  529. 

4  Ibid. 

s  Bristow  V.  Towers,  6  T.  K.  SB. 

•  Brandon  v.  NesUtt,  ib.  23. 

'  Kensington  v.  Inglis,  8  East,  873, 288. 
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case  the  agent  might  sue,  because  the  King's  license  had  purged  the 
trust  in  respect  to  him  of  all  its  injurious  consequences  to  the  public 
interest,  yet  that  it  had  not  the  same  effect  of  removing  the  personal 
disability  of  the  principal,  so  as  to  enable  him  to  sue  in  his  own  name.' 

The  disability  to  sue  under  which  an  alien  enemy  lies  is  personal, 
and  takes  away  from  the  Queen's  enemies  the  benefit  of  her  Courts, 
whether  for  the  purpose  of  immediate  relief,  or  of  giving  assistance  in 
obtaining  that  relief  elsewhere ;  therefore,  an  alien  enemy  cannot  insti- 
tute a  suit  for  the  purpose  of  obtaining  a  discovery,  even  though  he 
seek  no  further  relief.  = 

It  is  to  be  observed,  that  the  right  of  an  alien  to  maintain  a  suit 
relating  to  a  contract,  is  only  suspended  by  war  if  the  contract  was 
entered  into  previously  to  the  commencement  of  the  war,  and  that  it 
may  be  enforced  upon  the  restoration  of  peace. '  Upon  this  principle, 
in  bankruptcy,  the  proof  of  a  debt  due  to  an  alien  enemy,  upon  a  contract 
made  before  the  war  broke  out,  was  admitted,  reserving  the  dividend." 
But  no  suit  can  be  sustained  to  enforce  an  obligation  arising  upon  a 
contract  entered  into  with  an  alien  enemy  during  war,  such  contract 
being  absolutely  void.^  And  where  a  policy  of  insm-ance,  on  behalf  of 
French  subjects,  was  entered  into  just  before  the  commencement  of  the 
war,  upon  which  a  loss  was  sustained  in  consequence  of  capture  by  a 
British  ship,  after  hostilities  had  commenced,  the  proof  of  a  debt  arising 
from  such  policy,  which  had  been  admitted  by  the  commissioner  in 
bankruptcy,  was  ordered  to  be  expimged.  1=  The  principle  upon  which 
the  last-mentioned  case  was  decided  is  fully  stated  by  Lord  Ellenborough 
in  Brandon  v.  Curling,'^  where  it  is  laid  down  by  his  lordship  as  a  rule, 
that  every  insurance  on  alien  property  by  a  British  subject  must  be 
understood  with  this  implied  exception,  "that  it  shall  not  extend  to 
cover  any  loss  happening  during  the  existence  of  hostilities  between 
the  respective  countries  of  the  assured  and  assurer." 

A  defence,  on  the  ground  that  the  plaintiff  is  an  alien  enemy,  should 
be  made  by  plea  before  answer.  Thus,  where  a  bill  was  filed  by  a  plain- 
tiff residing  in  a  foreign  country  at  war  with  Britain,  for  a  commission 
to  examine  witnesses  there,  and  the  defendant  put  in  an  answer,  an 
application  for  an  order  for  the  commission  was  gran1;ed :  though  it  was 

1  Kensington  v.  Inglis,  8  East;  273, 288. 

2  Baubigny  v.  Vavallon,  %  Anst.  462 ;  1)111  see  Albretcht  v.  Smsman,  2  V.  &  B.  324,  326, 827 ;  Story, 

Bq.  PI.  s.  53,  n.  (4). 
s  Alcinms  T.  Mgren,  4  El.  &  BI.  217 ;  S.  C.  nom.  Alcmius  v.  Nygren,  1  Jur.  N.  S.  16. 
"  ExpUrte  BomsmaTcer,  13  Ves.  71. 
s  mta.;  and  Bee  Exposlto  Y.  Bowden,  in  Ex.  Ch.,  7  El.  &  BI.  779:  5  W.  K.  732,  as  to  tlie  dissolution 

of  contracts  l)y  a  declaration  of  war. 
°  Ex  parte  Lee,  13  Ves.  ftl.  i 

'  4  East,  410. 
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objected  that  the  Court  ought  not  to  grant  a  commission  to  an  enemy's 
country,  the  Court  being,  as  it  seems,  of  opinion  that  the  objection  had 
come  too  late. J 

It  does  not  appear,  from  any  case  in  the  books,  what  would  be  the 
effect  of  a  war  breaking  out  between  the  country  of  the  plaintiff  and 
Great  Britain,  after  the  commencement  of  the  suit ;  but,  from  analogy 
to  what  is  stated  by  Lord  Chief  Baron  Gilbert  to  be  the  practice  of  the 
Court  with  regard  to  outlawry,  namely,  that  if  it  is  not  pleaded  it  may 
be  shown  to  the  Court  on  the  hearing,  as  a  peremptory  matter  against 
the  plaintiff's  demands,  because  it  shows  the  right  to  the  thing  to  be  in 
the  Queen,  =  it  is  probable  that  the  Court  would,  under  such  circum- 
stances, stay  the  proceedings. 

It  appears  to  be  the  essence  of  a  plea  that  the  plaintiff  is  an  alien 
enemy,  to  state  that  the  plaintiff  was  born  out  of  the  liegance  of  the 
Queen,  and  within  the  liegance  of  a  state  at  war  with  her ;  but  where 
the  plea  contains  words  which  amount  in  substance  to  an  allegation  of 
these  facts,  it  will  be  suflicient,  although  they  are  not  averred  with  the 
same  strictness  that  is  required  by  the  rules  of  law.  Thus,  where  a 
plea  averred  that  the  plaintiffs  were  Frenchmen,  aliens  and  enemies  of 
the  King,  the  Court  held  that  the  plea  was  suf53.cient :  the  word  alien 
being  a  legal  term,  importing  born  out  of  the  liegance  of  the  King,  and 
within  the  liegance  of  some  other  state ;  and  the  words,  Frenchmen 
and  enemies  of  the  King,  showing  that  they  were  the  subjects  of  a  state 
at  war  with  this  country.  ^ 

It  is  to  be  observed,  that  the  Courts  here  take  notice,  without  proof, 
of  a  war  in  which  Britain  is  engaged ;  but  a  war  between  foreign 
countries  must  be  proved.* 

In  all  cases'  of  a  person  permitted  to  sue  in  equity,  if  he  state  himself 
in  his  bill  to  be  resident  abroad,  or  if  it  come  to  the  knowledge  of  the 
defendant  that  he  is  actually  so,  the  defendant  may  obtain  an  order  of 
the  Court  that  the  plaintiff  shall,  before  ho  proceeds  further,  give  security 
to  answer  to  the  defendant  the  costs  of  the  suit.'  The  practice  with 
respect  to  this  i-ule  has  been  before  stated ;  <>  and  is  applicable  to  aliens 
and  foreigners,  as  well  as  to  natural-born  subjects.' 

1  Cahill  V.  Shepherd,  12  Ves.  835. 

"  Gilb.  For.  Eom.  53. 

=  Daubigny  t.  Davattm,  2  Anst.  462,  468. 

4  ffolder  V.  Zord  BmMngfidd,  11  Ves.  392 ;  and  see  Alcinaus  v.  Mgren,  4  El.  &  Bl.  217 ;  S.  C.  mm 

Alcenius  t.  Nygren,  I  Jur.  N.  S.  16. 

5  Meliorucchy  t.  Mdiorucchy,  2  Ves.  S.  24 ;  Green  T.  Charnock,  1  Ves.  J.  396 ;  Hoby  v.  Hitchcock, 

5  Ves.  699 ;  Seilas  v.  Banson,  ib,  261 ;  Drever  v.  Maudesley,  5  Buss.  11. 

"  See  Ante. 

'  For  more  as  to  trading  with  alien  enemies,  see  Tfie  Eoap,  Tudor  s  L.  0.  Merc,  Law,  673,  688. 
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Section  III. — Bankrupts. 

The  disability  to  maintain  a  suit  on  account  of  alienage,  outlawry,  and 
attainder,  or  conviction,  arises  partly  from  the  plaintiff  being  personally 
disqualified,  and  partly  from  his  not  being  capable  of  holding  the 
property  which  is  the  object  of  the  suit.  The  disability  accruing  from 
■bankruptcy,  arises  from  the  latter  cause  only,  or  rather  from  the  fact 
that,  by  the  bankruptcy,  all  the  bankrupt's  property,  whether  in  posses- 
sion or  action,  is  vested  in  his  assignees ;  and  a  bankrupt,  even  though 
uncertificated  or  undischarged,  is  not  personally  disqualified  from  suing ; 
and  may,  in  many  cases,  sustain  suits  either  at  Law  or  Equity. ' 

Thus,  under  the  old  Bankrupt  Law,  if  a  bankrupt  disputed  his  liability 
to  the  commission,  or  the  validity  of  the  adjudication  under  it,  he 
might  maintain  trespass  against  his  assignees,^  or  trover  for  his  books 
and  papers ;  ^  and  it  has  been  held,  that  where  assignees  have  employed  the 
bankrupt  in  carrying  on  his  trade  or  manufacture  for  the  benefit  of  the 
estate,  and  paid  him  money  from  time  to  time,  it  is  evidence  of  such  a 
contract  between  him  and  the  assignees,  as  will  enable  him  to  maintain 
an  action  against  them  for  a  compensation  for  his  work  and  labour.^ 
And  so,  as  a  bankrupt,  though  uncertificated,  can  acquire  and  hold 
property  against  every  one  except  his  assignees,  he  can  maintain  an 
action  of  assumpsit  against  a  third  person  for  his  own  work  and  labour 
performed,  5  and  for  money  lent  or  advanced  =  since  the  issuing  of  the 
commission  or  fiat ;  and  where  no  claim  is  made  by  the  assignees,  he 
may  also  maintain  trover  for  goods  acquired  after  his  bankruptcy,''  as 
well  as  trespass  quare  ckacsum  fregit,  for  a  trespass  committed  before  his 
bankruptcy ;  ^  for  the  defendant,  in  any  of  these  actions,  cannot  object 
to  the  bankrupt's  claim  unless  his  assignees  interfere,  and  the  bankrupt 
in  fact  sues  at  Law  as  a  trustee  for  his  assignees.^ 

In  Equity  also,  a  bankrupt  who  had  not  obtained  his  certificate  has 
been  allowed  to  file  a  bill  to  .restrain  a  nuisance,  or  the  infliction  of  any 
injury  of  a  private  or  particular  nature,  without  making  his  assignees 
parties ;"  and  where  sued  at  Law  upon  a  bond  or  note,  he  has  been 
allowed  to  file  a  bill  of  discovery,  in  order  to  obtain  proof  that  such 

1  See  Herbert  v.  Sayer,  5  Q.  B.  978 ;  Calvert  on  Parties,  199,  et  seq. 

2  PerJcin  v.  Proctor,  2  Wils.  382. 

3  Swmmerselt  T.  Jcunis,  6  Moore,  BO :  3  B.  &  B.  2. 
■■  Coles  V.  Barrow,  4  Taunt.  7B4. 

"  Ohimendaley.  yomZmsora,  4  Doug.  318 ;  1  Cooke's  B.  L.  438 ;  Silk  -i.   Osborne,  2  Esp.  140;  see 

Selwyn's  N.  P.  Sup.  323. 
"  Mvarts  v.  Brown,  1  Esp.  170. 
'  Fowler  v.  Down,,  1  Bos.  &  P.  44;  Laroche  v.  Waieman,  Peake  190 ;  Webb  y.  Ward,  7  T.  E.  296 ; 

Webb  V.  Fox,  ib.  391 ;  Hole  v.  Bole,  10  Jur.  N.  S.  1089 ;  13  W.  E.  39,  M.  E. 
"  Clarice  t.  Oaivert,  3  Moore,  96. 
'  Oumming  v.  Boebmk,  1  Holt,  N.  P.  173. 
"  Semple  y.  Londrni  an(l  Birmingliam  Bnilway  Company,  9  Sim,  209. 
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bond  or  note  was  fraudulently  procured ;  the  specific  relief  praj'ed  is, 
however,  material  in  determining  whether  the  assignee  is  a  necessary- 
party  to  the  bill ;  for  where  it  prayed  that  the  instrument  upon  which 
an  insolvent  debtor  was  sued  at  law  might  be  delivered  up,  the  assignee 
was  considered- a  necessary  party. '  Where,  under  the  former  Banki'upt 
Acts,  persons  claiming  to  be  creditors  of  banki-upts,  instead  of  seeking 
relief  under  the  commission,  brought  an  action  against  the  bankrupts, 
and  the  bankrupts  filed  a  bill  seeking  a  discovery  in  aid  of  their  defence 
to  the  action,  and  praying  that  the  accounts  between  them  and  the 
plaintiffs  at  law  might  be  taken,  and  that  the  plaintiffs  at  law  might 
pay  the  balance,  a  plea  of  bankruptcy  was  overruled :  Sir  Thomas 
Plumer,  Y.  C,  being  of  opinion  that  the  bankrupts  wore  entitled  to  the 
discovery  and  account,  although  they  were  not  entitled  to  that  part  of 
the  prayer  which  sought  the  payment  to  them  of  the  balance. ^ 

In  general,  however,  a  bankrupt,  although  he  is  by  law  entitled  to 
the  surplus  of  his  estate  which  remains  after  payment  of  his  debts, 
cannot  bring  a  bill  in  equity  for  any  property  which  is  vested  in  his 
assignees  under  the  adjudication,  even  though  there  may  be  collusion 
between  them  and  the  persons  possessed  of  the  property ;  ^  thus,  where 
a  bill  was  filed  by  a  bankrupt  to  recover  property  due  to  his  estate, 
stating  that  the  commission  against  him  was  invalid,  and  that  there 
was  a  combination  between  his  assignees  and  the  debtor,  to  which  a 
demurrer  was  put  in.  Sir  John  Leach,  V.  C,  allowed  the  demurrer : 
saying,  that  if  it  had  been  true  that  the  commission  was  invalid,  the 
plaintiff  ought  to  have  tried  its  validity  by  an  action,  and  could  not  by 
bill  impeach  the  commission ;  and  that  if  there  were  a  combination 
between  the  debtor  and  his  assignees,  his  proper  course  was  to  apply,  by 
petition,  to  have  the  assignees  removed  and  new  af^signees  appointed.^ 

Ill  the  case  of  Heath  v.  GhadwicJc,^  the  question  arose,  whether  creditors 
of  an  insolvent,  under  the  English  Insolvent  Debtors'  Act,  ^  could  main- 
tain a  suit  respecting  property,  or  rights  alleged  to  have  belonged  to 
the  insolvent,  and  to  be  vested  in  his  assignee,  upon  an  allegation  of 
collusion  between  the  assignee  and  the  pai'ty  against  whom  relief  is 
prayed.    Lord  Cottenham  reviewed  the  various  cases  upon  the  subject, 

'  Balls  V.  Strutt,  1  Hare,  146 ;  Meddoweroft  v.  Campbell,  13  BeaT.  184. 

2  Lowndes  v.  Taylor,  1  Mad.  423.  This  decision  was  afterwards  afflrmod  on  appeal,  il>.  435 :  2  Rose, 
432 ;  and  see  Govet  v.  Armitage,  2  Anst.  412 ;  Eaye  v.  Fosbrooke,  8  Sim.  28. 

'  Property  belonging  to  tlie  bankmpt  as  factor,  executor,  or  trastee,  does  not  pass  to  the  assignees : 
Archhold's  Btpcy.  828-333;  Ex  parte  Mills,  1  Atk.  101;  Benwt  v.  Davis,  2  P.  Wms.  316;  Ex 
parte  Butler,  Amb.  74 ;  Mc  parte  Chion,  3  P.  Wms.  187,  n.  (a) ;  Godfrey  t.  Eurzo,  ib.  186 ; 
Pmnett  ¥.  Dsffdl,  4  De  G.  M.  &  G.  373,  379 ;  and  see  Lewin  on  Trusts,  ieO-185. 

■i  Eammond  v.  Attwood,  3  Mad.  168;  see  also  Tewem  v.  Mobinson,  11  Sim.  106, 120. 

'  2  PhiU.  649 ;  and  see  Mr0or  v.  AuMand,  3  Hare,  77 ;  Goldsmith  v.  Bvssell,  5  De  G.  M.  &  G.  nil : 
Tudway  v.  Jones,  1 K.  &  J.  691,  and  cases  at  Oommon  Law  there  cited ;  and  the  observations 
of  Lord  Cottenham  in  Bocliforrt-f.  Battersby,  2  H.  L.  Ca.  403,  409 ;  Davis  y,  SneU,  28  Bear.  3S^ 

»  l&2Vic,c.  110;5&6Vio.  C.116;  7&8Vic.  c.  96. 
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and  from  his  judgment,  it  appears  that  the  creditors  of  an  insolvent 
cannot  under  such  circumstances  sue,  and  that  the  same  principle  is 
applicable  also  to  cases  in  bankruptcy ;  and  further,  that  there  is  no 
distinction  in  this  respect  between  bankrupts  or  insolvents  themselves 
and  their  creditors,  or  persons  claiming  under  them. 

In  Spragg  v.  Binkes, '  it  was  held  by  Lord  Alvanley,  M.  R.,  that  a 
bankrupt  cannot  file  a  bill  for  the  redemption  of  a  mortgage,  in  respect 
of  his  right  to  the  surplus  of  his  estate  ;  and  in  Benfield  v.  Solomons,^  a 
demurrer  was  allowed  to  a  bill  by  a  bankrupt  against  a  mortgagee  of 
estates  in  England  and  Berbiec,  for  an  account  and  payment  of  the 
balance  to  the  assignees,  who  were  made  defendants  and  charged  with 
collusion. 

As  a  bankrupt  cannot  file  a  bill  against  strangers  respecting  property 
vested  in  his  assignees  under  the  bankruptcy,  so  it  has  been  held  that 
he  cannot  maintain  a  suit  against  his  assignees  for  an  account  of  their 
receipts  and  payments  under  the  bankruptcy,  and  for  payment  of  the 
surplus.  This  doctrine  was  clearly  laid  down  by  Lord  Bldon,  and  has 
since  been  acted  upon.' 

It  is  to  be  observed,  that  whatever  property  a  bankrupt  has,  or,  to 
use  a  technical  expression,  may  depart  with,  becomes,  upon  bankruptcy, 
the  property  of  the  assignees,  who  are  to  have  it  for  the  benefit  of  the 
creditors ;  and  the  circumstance  of  such  pi'operty  being  in  a  foreign 
country,  where  the  bankrupt  laws  of  this  country  do  not  prevail,  makes 
no  difference ;  so  that  a  bankrupt  cannot  maintain  a  suit  in  this  country, 
even  though  the  property  in  respect  of  which  the  suit  is  instituted  is  in 
another  country.* 

The  rules  with  regard  to  bankrupts,  applied,  by  analogy,  to  persons 
who  had  taken  the  benefit  of  the  Insolvent  Debtors'  Acts,  who  were 
equally  considered  as  being  divested  of  all  right  to  maintain  a  suit  in 
respect  of  any  surplus  to  which  they  might  eventually  be  entitled ;  ^ 
but  these  provisions  are  no  longer  in  force ; "  and  all  pei-sons,  whether 
traders  or  non-traders,  are  in  England  now  subject  to  the  bankrupt 
laws.'' 

1  5  Ves.  583, 589. 

=  9Ve8.  W,82. 

3  Saxton  V.  Davis,  18  Ves.  72,  79;  Tarleton  v.  Hornby,  1 Y.  &  C.  Ex.  172, 188. 

»  Silly.  Worewick,!  H.  Bl.  665;  Hunters.  Potts,  4T.E.182;  Phillips  v.  Hunter,  2H.B).402; 
BmfitM  V.  Solomons,  9  Ves.  77. 

'  Gill  V.  Fleminq,  1  Eidg.  P.  C.  431 ;  Spragg  y.  Binkes,  5  Ves.  583 ;  Byson  v.  Hornby,  7  De  G.  M. 
&  G.  1 ;  Cook  V.  Sturgis.Z  De  G.  &  J.  606 :  5  Jur.  N.  S.  475 ;  Troup  v.  Bicardo,  10  Jur.  N.  S. 
859 :  12  W.  E.  1135,  M.  E. ;  13  W.  E.  147,  L.  0.  As  to  Insolvents  under  5  &  6  Vic.  c.  116,  sec 
Wearing  v.  UUis,  6  De  G.  M.  &  6.  696 :  2  Jur.  N.  S.  204, 1149.  A  suit  for  administration  of  a 
deceased  insolvent's  estate  may  be  instituted  l)y  a  scheduled  creditor,  Galsworthy  v.  Buranl, 
2  De  G.  F.  &  J.  466 :  7  Jur.  N.  S.  113 ;  29  Beav.  277 :  6  Jur.  N.  S.  748. 

=  24  &  25  Vic.  c.  134,  s.  230,  and  Sched  G. 

'  lUd,  s.  69. 
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But  although  neither  bankrupts  nor  insolvent  debtors  can  sue  in 
respect  of  their  interest  in  the  surplus  of  the  property,  yet,  as  they  have 
such  an  interest  in  the  surplus  as  is  capable  of  assignment,  it  seems  that 
the  persons  claiming  under  such  assignments,  if  made  for  valuable 
consideration,  may  maintain  bills  respecting  them.  This  appears  to 
ba¥e  been  the  opinion  of  Lord  Alvanley,  M.  E.,  in  Spragg  v.  Binkes,^ 
though  his  Lordship  seems  to  have  doubted  whether  the  Court  had  not 
gone  too  far  in  permitting  such  assignments,  and  to  have  held,  that  a 
party  could  not  parcel  out  a  right  in  accounts  to  be  taken  to  different 
persons,  so  that  every  one  of  those  persons  might  file  a  bill  pro  interesse 
suo. 

The  disability  of  a  banJirupt  to  maintain  a  suit,  does  not  apply  to  a 
bankrupt  who  has  obtained  his  order  of  discharge,  where  he  is  suing  in 
respect  of  property  accLuired  after  his  order  of  discharge  has  taken 
effect. 

In  most  respects  the  situation  of  an  insolvent  debtor,  as  far  as  regards 
the  right  to  sue  for  property  acquired  previous  to  his  discharge,  was 
similar  to  that  of  a  bankrupt  whose  order  of  discharge  has  taken  effect ; 
but  there  was  a  material  difference  in  their  situations  with  regard  to 
after-acquired  property.  A  bankrupt  may,  has  we  have  seen,  after  his 
order  of  discharge  has  taken  effect,  become  entitled  to  property  in  the 
same  manner  that  he  might  before  his  bankruptcy  ;2  but  in  the  case  of 
an  insolvent  debtor,  his  future  property  was  made  liable  to  the  payment 
of  his  debts  contracted  before  his  discharge. 

The  proper  course  by  which  to  take  advantage  of  the  bankruptcy  or 
isolvency  of  the  plaintiff  in  a  suit,  where  such  bankruptcy  or  insolvency 
has  occurred  previously  to  the  filing  of  the  bill,  is  by  demurrer,  if  the 
fact  appears  upon  the  bill ;'  and  if  the  fact  does  not  so  appear,  it  should 
be  pleaded.  In  Bowser  v.  Hughes,'^  which  was  the  case  of  a  plea  to  a 
bill  by  an  insolvent  debtor  against  his  assignees,  and  a  debtor  to  the 
estate,  the  facts  stated  in  the  plea  appeared  upon  the  face  of  the  bill, 
and  yet  the  plea  was  held  good ;  and  it  has  been  held,  that  as  at  Law 
any  matter  which  arises  between  the  declaration  and  the  plea  may  be 
pleaded,  so  bankruptcy  or  other  matters  arising  between  the  bill  and 
plea  may  be  pleaded  in  Equity.  = 

1  B  Ves.  583, 589 ;  Cook  v.  Sturgis,  3  De  G.  &  J.  506 :  5  Jm-.  N.  S.  475. 

'  The  Court  may,  lioweTer,  grant  the  order  of  discharge,  subject  to  any  condition  tonchins;  after- 
acquired  property  of  the  banlcrupt :  see  24  &  25  Vic.  c.  134,  b.  159,  rule  3 ;  and  see  Hx  parte 
Orifflths,  10  Jur.  N.  S.  785, 787,  L.  0.  Property  coming  to  the  hanltrupt,  between  the  time  of 
pronouncing  the  order  of  discharKo  and  the  time  allowed  for  appealing  therefrom,  belongs  to 
the  bankrupt,  when  the  order  is  not  recalled  or  suspended  on  appeal,  Ee  Laforesl.  9  Jur.  N.  S. 
851 :  11  W.  E.  738,  L.  C. 

s  Bmfidd  V.  Solomons,  9  Ves,  77,  82. 

'  1  Anst.  101  * 

5  TurMr  y.  SoUnsonAS.  &S.  3;  Sergrovey.Mayheu\'iW'S.  &a97:  £(me  t.  ^ot«A,  14  Beav.  49. 
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In  pleading  bankruptcy,  it  was  the  rule  that  all  the  facts  should  be 
stated  successively  and  distinctly ;  and  it  was  not  sufficient  to  say  that 
a  commission  or  fiat  of  bankruptcy  was  duly  issued  against  the  plaintiff, 
under  which  he  was  duly  found  and  declared  a  bankrupt,  and  that  all 
his  estate  and  effects  had  been  duly  transferred  to  or  become  vested  in 
the  assignees :  •  a  plea  of  bankruptcy  must  have  stated  distinctly  the 
trading,  the  contracting  debts,  the  petitioning  creditor's  debt,  the  act 
of  bankruptcy,  the  commission  or  fiat,  and  that  the  plaintiff  had  been 
found  banla-upt ;  but  it  may  be  doubted  how  far  this  rule  would  now 
be  strictly  enforced.  ^ 

With  respect  to  the  bankruptcy  of  the  plaintiff  after  the  commence- 
ment of  a  suit  or  after  plea  and  answer  put  in,  it  seems  that  the  bank- 
ruptcy of  a  sole  plaintiff  does  not  strictly  cause  an  abatement,  but 
renders  the  suit  defective  ;  ^  or,  according  to  the  language  of  Lord  Eldon, 
in  BandaUY.  Mumford,^  "this  Court,  without  saying  whether  bankruptcy 
is  or  is  not  strictly  an  abatement,  has  said  that,  according  to  the  course 
of  the  Court,  the  suit  is  become  as  defective  as  if  it  was  abated." 

The  result  in  practice  of  the  above  principle  is,  that  if  the  assignees 
of  a  bankrupt,  sole  plaintiff,  desire  to  prosecute  the  suit,  they  must 
obtain,  on  motion  of  course,  an  order  enabling  them  so  to  do. '  And 
upon  the  non-prosecution  of  a  suit  in  which  the  plaintiff  has  become 
bankrupt,  the  defendant,  if  he  wishes  to  get  rid  of  the  suit  entirely, 
must  adopt  a  course  of  proceeding  analogous  to  that  pursued  where  the 
plaintiff  obtains  an  injunction  and  dies ;  in  which  case,  the  defendant 
may  move  that  the  injunction  be  dissolved,  unless  the  representatives 
of  the  deceased  plaintiff  revive  within  a  certain  time ;«  he  must  move 
that  the  assignees  may,  within  a  specified  time  (usually  three  weeks) 
after  notice  of  the  order,  take  proper  supplemental  proceedings  for  the 
purpose  of  prosecuting  the  suit  against  him  ;  or  in  default  thereof,  that 
the  plaintiff's  bill  may  stand  dismissed. ''  This  is,  however,  not  a  motion 
of  course,  and  the  assignees  must  be  served  with  notice  of  it. '  It  should 
also  be  supported  by  an  affidavit  of  facts;'  and  it  is  to  be  observed,  that 

1  Carleton  v.  leighton,  3  Mer.  667, 671. 

2  See  12  &  13  Vic.  c.  106,  s.  335 ;  but  see  Lane  Y.  Smith,  14  Beav.  49. 
'  Zee  V.  Lee,  1  Hare,  621. 

*  18  VeB.  427. 

°  Jackson  y.  Siga  Railway,  28  Beav.  75. 

«  Weeler  v  Malins,  i  Mad.  171 ;  Lord  Huntingtower  v.  Sherborn,  B  Beav.  380  ;  Bobinson  v.  Norton 
10  Beav.  484. 

T  This  iB  the  course  before  decree ;  after  decree,  the  motion  should  ask  to  stay  all  further  proceed- 
ings, Clarke  v.  Tipping,  16  Beav.  12 ;  and  see  WhitTtiore  v.  Oxborrow,  1  Coll.  91 ;  and  an 
#.  application  by  the  defendant  for  an  order  to  revive  under  15  &  16  Vic.  c.  86,  s.  52,  after  decree 
■was  refused,  Maw  t.  Pearson,  12  W.  K.  701,  M.  E. ;  where  the  bankruptcy  has  occurred  in  a 
foreign  country,  see  Bourbaud  v.  Bourbaud,  12  W.  K.  1024,  V.  C.  W,  And  for  an  order  in  like 
case,  see  Seton,  1278.  As  to  the  effect  on  a  suit  of  a  trust  deed  by  the  plaintiff,  under  24  &  25 
Vic.  0. 134,  see  B.  197. 

*  As  to  the  proper  time  for  making  the  applications,  see  Sharxi  v.  Hvllet,  2  S.  &  S.  496. 
'  Porter -f.  Cox,  5  Mad.  80. 
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the  dismissal  will  be  without  costs,  as  a  bankrupt  cannot  be  made  to 
pay;  costs. '  Where,  however,  the  bankruptcy  takes  place  between  the 
hearing  and  judgment,  the  Courts  will  not,  before  giving  judgment, 
compel  the  assignees  to  revive. = 

After  the  bankruptcy  of  the  plaintiff,  the  defendant  cannot  make  the 
ordinary  motion  to  dismiss;  and  in  Sellas  v.  Dawsm,' Jjord  Thurlow 
held,  that  such  an  order,  pending  the  bankruptcy  of  the  plaintiff,  was 
a  nullity,  and  therefore  refused  to  discharge  one  obtained  under  such 
circumstances . 

The  rule  of  practice,  by  which  a  defendant  is  required  to  give  notice 
to  the  assignees  in  the  case  of  the  bankruptcy  of  a  plaintiff,  is  confined 
to  the  case  of  a  sole  plaintiff,  who,  becoming  bankrupt,  is  supposed  to 
be  negligent  of  what  is  sought  by  the  bill,  and  the  Court,  to  prevent 
surprise  and  save  expense,  requires  notice  to  be  given  to  the  assignees ; 
but  there  is  no  instance  where  the  Court  has  taken  upon  itself  to  inter- 
pose the  rule  where  there  are  two  plaintiffs,  one  of  whom  is  solvent 
and  the  other  insolvent ;  for  it  is  as  competent  to  the  solvent  plaintiff 
as  it  is  to  the  assignees,  to  rectify  the  suit." 

In  the  case  of  an  injunction  granted  at  the  suit  of  a  plaintiff  who 
afterwards  becomes  bankrupt,  the  practice  which  has  been  adopted  is  to 
require  the  bankrupt  to  bring  his  assignees  before  the  Court ;  and  the 
Court  will  make  an  order  to  dissolve  the  injunction  and  dismiss  the  bill, 
unless  the  assignees  shall  be  brought  before  it  within  a  reasonable 
time  ;  which  order,  it  seems,  may  be  served  upon  the  bankrupt  alone, 
as  it  is  supposed  that  the  bankrupt  will  find  the  means  of  giving  his 
assignees  notice.  =     Such  an  order  will  also  be  without  costs. 


Section  IV. — Infants. 

We  come  now  to  the  consideration  of  those  disqualifications  which 
incapacitate  a  person  from  maintaining  a  suit  alone,  but  do  not  prevent 
his  suing,  provided  his  suit  be  supported  by  another  person.  Such 
disqualifications  arise  from  infancy,  idiocy,  lunacy  or  imbecility  of  mind, 
and  mnrriage.  With  respect  to  infants,  idiots,  lunatics,  and  persons  of 
weak  minds,  the  law  considers  that,  by  reason  of  the  immaturity  or 
imbecility  of  their  intellects,  they  are  incapable  of  asserting  or  protect- 
ing their  own  rights,  or  of  forming  a  judgment  as  to  the  necessity  of 

1  Wheeler  v.  Malins,  4  Mad.  171 ;  Lee  v.  Lee,  1  Hare,  681 ;  MeiMam  v.  Blmore.  4  De  G.  &  J.  208:  5 

Jnr  N.  S.  904  iSoucicault  V.  Delafield,  10  Jur.  N.  S.  937;  12  W.  E.  1025,  V.  C,  W. ;  10  Jiir.  N. 
S.  1063;  13  W.K.  64,  L.J  J. 

2  Bmciemlt  v.  DdaMd,  12  W.  E.  8,  V.  C.  W. 
2  2  Anst.  458,  n. 

'  Caddick  v.  Masson,  1  Sim.  501 ;  LatJiam  v.  KenricTc,  ib.  502, 

'  Bandall  v.  Mumford,  18  Ves  424, 438 ;  Wheeler  Y.  Malins,  4  Mad.  171. 
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applying  for  protection  or  redress  to  the  tribunals  of  the  country ;  it 
therefore  requires,  that  whenever  it  is  necessary  that  application 
should  be  made  on  their  behalf  to  the  Court  of  justice,  such  application 
should  be  supported  by  some  person,  who  may  be  responsible  to  the 
Court  that  the  stiit  has  not  been  wantonly  or  improperly  instituted. 
With  respect  to  married  women,  their  incapacity  does  not  arise  from 
want  of  reason,  but  from  the  circumstance  that,  by  the  law  of  England, 
the  property  of  all  women  in  a  state  of  coverture  vests  in  the  husband ; 
the  consequence  of  which  is,  that,  as  a  general  rule,  no  suit  can  be 
maintained  by  the  wife  without  her  husband  being  made  a  party. 

In  the  present  section,  the  attention  of  the  reader  will  be  directed  to 
the  peculiarities  in  the  practice  of  the  Court,  arising  from  the  circum- 
stance of  the  party,  or  one  of  the  parties  suing,  being  an  infant. 

The  laws  and  customs  of  every  country  have  fixed  upon  particular 
periods,at  which  persons  are  presumed  to  be  capable  of  acting  with  reason 
and  discretion.  According  to  the  law  of  this  country,  a  person  is  styled 
an  infant  until  he  attains  the  age  of  twenty-one  years,  which  is  termed 
his  full  age.' 

'4 

An  infant  attains  his  full  age  on  the  completion  of  the  day  which 
precedes  the  twenty-first  anniversary  of  his  birth ;  but,  as  the  law  will 
make  no  fraction  of  a  day,  he  may  do  any  act  which  he  is  entitled  to 
do  at  full  age,  during  any  part  of  such  day.  Thus,  it  has  been  adjudged, 
that  if  one  is  born  on  the  1st  day  of  February,  at  eleven  at  night,  and 
on  the  last  day  of  January,  in  the  twenty -first  year  of  his  age,  at  one  in 
the  morning,  he  makes  his  will  of  lands  and  dies,  it  is  a  good  will,  for 
he  was  then  of  full  age.^ 

Although,  for  many  purposes,  an  infant  is  under  certain  legal 
incapacities  and  disabilities^  there  is  no  doubt  that  a  suit  may  be 
sustained  in  any  Court,  either  of  law  or  of  equity,  for  the  assertion  of 
his  rights,  or  for  the  security  of  his  property ;  and  for  this  purpose,  a 
child  has  been  considered  to  have  commenced  his  existence  as  soon  as 
it  is  conceived  in  the  womb. '  Under  such  circumstances,  it  is  termed 
in  law  an  infant  en  ventre  sa  mere,  and  a  suit  may  be  sustained  on  its 
behalf;  and  the  Coui-t  will,  upon  application  in  such  suit,  grant  an  injunc- 
tion to  restrain  waste  from  being  committed  on  his  property.*  In 
BoUnson  v.  Litton,'  Lord  Hardwicke  seems  to  have  considered,  that  the 
point  that  a  Court  of  equity  would  grant  an  injunction  to  stay  waste  at 
the  suit  of  an  infant  en  ventre  sa  mere,  though  it  had  often   been   said 

'  Jacob's  LawDict.  tit.  Infant. 

=  Salk.  44,  625 ;  i  Ld.  Eay.  480  ;  2  Jb.  1096;  1  Bla.  Com.  463. 

3  See  Wallis  v.  Sodson,  2  Atk.  117. 

*  See  Musgrave  v.  Parry,  2  Vem.  710. 

s  3  Atk.  209,  all ;  see  also  "Wallis  v.  Hodson,  2  Atk.  117. 
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arguendo,  had  never  been  decided;  but  it  seems  that,  though  Lord 
Hardwicke  was  not  aware  of  the  circumstance,  such  an  injunction  was 
actually  granted  by  Lord  Keeper  Bridgman.' 

But  although  an  infant  may  maintain  a  suit  for  the  assertion  of  his 
rights,  he  can  do  nothing  which  can  bind  himself  to  the  performance  of 
any  act ;  and  therefore,  where  from  the  nature  of  the  demand  made  by 
the  infant  it  would  follow  that,  if  the  relief  sought  were  granted,  the 
rules  of  mutuality  would  require  something  to  be  done  on  his  part,  such 
a  suit  cannot  be  maintained.  Thus  it  has  been  held,  that  an  infant 
cannot  sustain  a  suit  for  the  specific  performance  of  a  contract :  because, 
in  such  cases,  it  is  a  general  principle  of  Courts  of  equity  to  interpose 
only  where  the  remedy  is  mutual ;  and  if  a  decree  were  to  be  made  for 
a  specific  performance,  as  prayed  on  the  part  of  the  infant,  there  would 
be  no  power  in  the  Court  to  compel  him  to  perform  it  on  his  part, 
either  by  paying  the  money  or  executing  a  conveyance. 

Although  an  infant,  as  we  have  seen,  is  in  general  capable  of  main- 
taining a  suit,  yet,  on  account  of  his  supposed  want  of  discretion,  and 
his  inability  to  bind  himself  and  make  himself  liable  to  the  costs,  he  is 
incapable  of  doing  so  without  the  assistance  of  some  other  person,  who 
may  be  responsible  to  the  Court  for  the  jiropriety  of  the  suit  in  its 
institution  and  progress.^  Such  person  is' called  the  next  friend  of  the 
infant ;  and  if  a  bill  is  filed  on  behalf  of  an  infant  without  a  next  friend, 
the  defendant  may  move  to  have  it  dismissed  with  costs,  to  be  paid  by 
the  solicitor.  In  a  case,  however,  where  a  bill  was  filed  by  the  plaintiff 
as  an  adult,  and  it  was  afterwards  discovered  that  he  was  an  infant  at 
time  of  filing  the  bill,  and  still  continued  so,  whereupon  the  defendant 
moved  that  the  bill  might  be  dismissed,  with  costs  to  be  paid  by  the 
plaintiff's  solicitor,  the  Vice-Chancellor  made  an  order  that  the  plaintiff 
should  be  at  liberty  to  amend  his  bill,  by  inserting  a  next  friend.* 

When  an  infant  claims  a  right,  or  suffers  an  injury,  on  account  of 
which  it  is  necessary  to  resort  to  the  Court  of  Chancery,  his  nearest 
relation  is  supposed  to  be  the  person  who  will  take  him  under  his  pro- 
tection, and  institute  a  suit  to  assert  his  rights ;  and  it  is  for  this  reason 
that  the  person  who  institutes  a  suit  on  behalf  of  an  infant  is  termed 
his  next  friend.  But,  as  it  frequently  happens  that  the  nearest  relation 
of  the  infant  is  the  person  who  invades  his  rights,  or  at  least  neglects 
to  give  that  protection  to  the  infant  which  his  consanguinity  or  affinity 

1  iMttereTs  case,  cited  Prec.  Ch.  50. 

2  Flight  V.  Bollatia,  i  Euas.  298;  Bargrave  v.  Hargrave,  12  Beav.  408. 

3  There  muat  be  a  next  friend  for  every  application  on  behalf  of  an  infant,  Cox  v.  Wright,  9  Jur 

N.  S.  981 :  11  W.  E.  870,  V.  C.  K.  An  infant,  by  being  made  party  to  a  suit,  becomes  thereby  a 
ward  of  Court,  Gynn  v.  Oilbard,  1  Dr.  &  S.  366 :  7  Jur.  N.  S.  91 ;  and  see  Se  Hodge's  Trvit.  3 
K.  &J.  213:3Jur.  N.  S.860. 

«  Flight  V.  BoUand,  i  Kuss.  298. 
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calls  upon  him  to  give,  the  Court,  in  favour  of  infants,  will  permit  any 
person  to  institute  suits  on  their  behalf; '  and  whoever  thus  acts  the 
part  which  the  nearest  relation  ought  to  take,  is  also  styled  the  next 
friend  to  the  infant,  and  is  named  as  such  in  the  bill.^  And  it  is  to  be 
observed,  that  although  an  infant  has  a  guardian  assigned  him  by  the 
Court,  or  appointed  by  will,  yet,  where  the  infant  is  plaintiff,  the 
course  is  not  to  call  the  guardian  by  that  name,  but  to  call  him  the 
next  friend.  But  where  the  infant  is  defendant,  the  guardian  is  so 
called ;  and  if  the  guardian  be  so  called  where  the  infant  is  plaintiff,  it 
is  no  cause  of  demurrer.  ^ 

As  any  person  may  institute  a  suit  on  behalf  of  an  infant,  it  frequently 
occurs,  that  two  or  more  suits  for  the  same  purpose  are  instituted  in 
his  name  by  different  persons,  each  acting  as  his  next  friend ;  in  such 
cases,  the  court  will  direct  an  inquiry  to  be  made  at  chambers,  or  before 
a  Master,  as  to  which  suit  is  most  for  his  benefit ;  and,  when  that  point 
is  ascertained,  will  stay  the  proceedings  in  the  other  suits.  "•  Where  no 
decree  has  been  made  in  any  of  the  suits,  =  and  none  of  them  are  in  the 
paper  for  hearing, "  such  inquiry  will  be  directed  on  an  ex  parte  motion ; 
the  Court  being  satisfied,  in  the  first  instance,  with  the  allegation  that 
the  suits  are  for  the  same  purpose.''  When  the  result  of  the  inquiry 
has  been  certified,  any  application  that  may  be  necessary  is  made  by 
motion,  on  notice.^  Under  special  circumstances,  the  Court  may,  upon 
motion,  on  notice,  make  an  order  staying  the  suits,  without  directing 
an  inqury.s 

If,  upon  the  inquiry  at  chambers,  or  before  a  Master,  it  appears  that 
although  it  would  be  beneficial  to  the  infant  to  prosecute  the  first,  yet 
it  will  be  more  beneficial  to  him  to  prosecute  a  subsequent  suit,  the 
Court  will  stay  the  first  suit,  and  give  the  next  friend  his  costs.'"  When 
another  next  friend  takes  upon  himself  to  file  a  second  bill,  it  is  incum- 
bent upon  him  to  show  some  defect  in  the  first  siiit,  or  a  decided  pre- 
ference in  the  second ;  if  their  merits  are  only  equal,  the  priority  must 
prevail."     The  order  directing  the  inquiry  should  be  made  in  both  suits. 

1  story  Eq.  PI.  s.  B8.  n, ;  Andrews  v.  Craddock,  Preo.  Ch.  376 ;  Bee  Cross  v.  Cross,  8  Beav.  455.    A 

defendant,  however,  may  not  te  next  friend,  Payne  v.  Little,  13  Beav.  114  ;  Amm.  11  Jur.  258, 
V.  C.  B. 

2  Ld.  Bed.  25. 

3  Toth.  173;  Wyatt's  P.  E.  324. 

«  Ld.  Eed.  27;  Mortimer  v.  West,  1  Swanst.  353. 

5  Where  a  deeree  has  been  made  in  one  of  the  suits,  it  is  not  usual  to  direct  such  a  reference,  Tay- 
lor V.  Oldham,  Jac.  527;  but  see  Harris  v.  Harris,  10  W.  E.  31,  V.  C.  K. 

"  Bundle  v.  Bundle,  11  Beav.  33. 

'  Sullivan  v.  Sallivan,  2  Mer.  40. 

«  Slaniland  v.  Staniland,  M.  R.,  21  Jan.,  1864 ;  and  see  Frost  v.  Ward,  12  W.  E.  285,  L.JJ. 

'  Ibid. 

1°  Starten  v.  Bartholomew,  6  Beav.  143. 

"  Per  Lord  Cottenham,  Campbell  v.  Camiibdl,  2  M.  &  C.  30 ;  and  see  Harris  v.  Harris,  10  W.  E.  31, 
V.  0.  K. 
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The  order  is  obtained  on  sj)ecial  motion,  of  which  notice  must  be  given 
to  the  other  parties  to  the  siiits, '  and  does  not  of  itself  stay  the  pro- 
ceedings in  the  suits  ;=  and  the  amendment  of  one  of  the  bills,  pending 
the  inquiry,  does  not  stay  the  inquiry.  => 

As  a  check  to  the  general  license  to  institute  suits  on  behalf  of  infants, 
the  Court  will,  upon  the  application  of  the  defendant,  or  of  any  person 
acting  as  next  friend  of  the  plaintiff  for  the  purpose  of  the  application," 
where  a  strong  case  is  shown  that  a  suit  preferred  in  the  name  of  an 
infant  is  not  for  the  infant's  benefit,  or  is  instituted  from  improper 
motives,  direct  an  inquiry  concerning  the  propriety  of  the  suit  ;^  but  an 
objection  at  the  hearing  to  the  propriety  of  the  suit  was  held  too  late.« 
If,  upon  such  inquiry,  it  appears  that  the  suit  is  not  for  the  benefit  of 
the  infant,  either  the  proceedings  will  be  stayed,'  or  else,  if  there  is  no 
excuse  for  the  fact  of  the  suit  having  been  instituted,  the  bill  will  be 
dismissed  with  costs,  to  be  paid  by  the  next  friend ; "  and  in  the  case  of 
Sale  V.  Sale,^  where  it  appeared  clearly  upon  afldavits  that  the  suit  was 
commenced  by  the  next  friend,  to  j)romote  his  own  views,  and  not  for 
the  benefit  of  the  infant,  Lord  Langdale,M.  E.,  summarily,  and  without 
a  reference  to  the  Master,  made  such  an  order.  And  in  a  case  before 
Lord  Brougham,  where  an  application  was  made,  on  behalf  of  the 
defendants,  that  the  next  friend  of  the  infant  plaintiff  might  be  restrained 
from  further  proceeding  with  the  suit,  and  for  a  reference  to  the  Master 
to  appoint  a  new  next  friend  to  conduct  it  in  his  stead :  which  applica- 
tion was  supported  by  strong  aflJdavits,  to  show  that  the  suit  had,  in 
fact,  been  instituted  from  improper  motives,  for  the  purpose  of  benefiting 
the  solicitor,  at  whose  request  the  person  named  as  next  friend  (who 
was  a  stranger  to  the  family,  and  had  lately  held  the  situation  of  farm 
servant  or  bailiff  at  monthly  wages)  had  consented  to  act  as  such :  his 
Lordship  directed  the  Master  to  inquire,  not  only  whether  the  suit  was 
for  the  benefit  of  the  infant,  but  whether  the  next  friend  was  a  fit  and 
proper  person  to  be  continued  in  that  character.  The  Master  was  also 
directed  to  inquire  who  would  be  the  proper  person  to  conduct  the  suit, 

1  See  Bond  v.  Barms,  2  De  6.  ¥.  &  3.  387. 

2  ^Vestby  r.  Westby,  1  De  G.  &  S.  410. 

3  Goodale  v.  eawthorne,  1  M'N.  &  G.  319,  323;  but  it  is  irregular,  in  such  a  case,  to  obtain  an  order 

of  course,  to  amend,  Fletcher  v.  Moore,  11  Beav.  617. 

'  Guy  V.  Guy,  2  Beav.  460. 

»  Stevens  v.  Stevens,  6  Mad.  97 ;  Lyons  v.  Blenkin,  Jac.  259 ;  Smallwood  v.  Butter,  9  Hare  21. 

»  Lacy  V.  BurchnaU,  3  N.  E.  293. 

'  Ld.  Red.  27;  see  also  J)a  Costa  v.  Ba  Costa,  3  P.  W.  140;  Bichardson  v.  Miller,  1  Sim  133  In 
Da  Costa  v.  Va  Costa,  the  inquiry  was  directed  upon  a  petition ;  but  the  modern  practice  is  to 
apply  to  the  Court  upon  motion,  ot  which  notice  is  given  to  the  next  friend  See  however 
Anderton  v.  Tales,  5  De  G.  &  S.  202.  ' 

"  Fox  V.  Suwerlcrop,  1  Beav.  583. 

9  1  Beav.  586  :  see  also  Guy  v.  Quy,  2  Beav.  460 ;  Staniland  v.  Staniland,  ante,  p,  73. 
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in  case  the  next  friend  was  removed,  and  to  report  special  circumstances. ' 
The  result  of  the  cases  seems  to  be,  according  to  the  language  of  Lord 
Langdale,  M.  E.,  in  Starten  v.  Bartholomew,'  that  the  Court  exercises  a 
very  careful  discretion  on  the  one  hand,  in  order  to  facilitate  the  proper 
exercise  of  the  right  which  is  given  to  all  persons  to  file  a  bill  on  behalf 
of  infants ;  and  on  the  other,  to  prevent  any  abuse  of  that  right,  and 
any  wanton  expense  to  the  prejudice  of  infants. 

No  inquiry,  however,  as  to  the  propriety  of  the  suit,  will  be  ordered 
at  the  instigation  of  the  next  friend  himself;  because  the  Court  considers 
that  in  commencing  a  suit,  the  next  friend  undertakes,  on  his  own  part, 
that  the  suit  he  has  so  commenced  is  for  the  benefit  of  the  infant.  ^  This 
rule,  nevertheless,  applies  only  to  cases  where  an  application  is  made 
for  such  an  inquiry  in  the  cause  itself;  if  there  is  another  cause  pending 
by  which  the  infant's  property  is  subject  to  the  control  and  disposition 
of  the  Court,  such  an  inquiry  is  not  only  permitted,  but  is  highly  proper, 
when  fairly  and  bona  fide  made,  and  may  have  the  effect  of  entitling  the 
next  friend  to  repayment  of  his  costs  out  of  the  infant's  estate,  even 
though  the  suit  should  turn  out  unfortunate,  and  the  bill  be  dismissed 
with  costs." 

If  an  infant  is  made  a  co-plaintiff  with  others  in  a  bill,  and  it  appears 
that  it  will  be  more  for  his  benefit  that  he  should  be  made  a  defendant, 
an  order  to  strike  his  name  out  as  plaintiff,  and  to  make  him  a  defendant, 
may  be  obtained  upon  motion,  on  notice  ;5  and  it  is  to  be  observed,  that 
an  infant  heir-at-law,  against  whose  estate  a  charge  is  sought  to  bo  raised, 
ought  to  be  made  a  defendant,  and  not  a  plaintiff,  although  he  is  inte- 
rested in  the  charge  when  raised ;  and  that,  where  an  infant  heir  had, 
under  such  circumstances,  been  made  a  co-plaintiff,  Lord  Eedesdale 
ordered  the  cause  to  stand  over,  with  liberty  for  the  plaintiffs  to  amend, 
by  making  the  heir-at-law  a  defendant  instead  of  plaintiff,  and  thereupon 
to  prove  the  settlement  anew  against  him  as  a  defendant."  The  reason 
given  for  this  practice  is,  because  an  infant  defendant,  where  his  inherit- 
ance is  concerned,  has,  in  general,  a  day  given  him  after  attaining 
twenty-one,  to  show  cause,  if  he  can,  against  the  decree,  and  is  in  some 
other  respects  privileged  beyond  an  adult ;  but  an  infant  plaintiff  has 
no  such  privilege,  and  is  as  much  bound  as  one  of  full  age. '    In  amicable 

'  Naiaer  v.  Hawkins,  3  M.  &  K.  243 ;  Towsey  v.  Groves,  9  Jiir,  N.  S.  194 :  11 W.  E.  252,  V.  C.  K. ; 
see  also  Clayton  v.  Clarke,  2  Giff.  575 ;  1  Jur.  N.  S.  662:  9  W.  E.  718,  L.JJ. ;  and  Saven  v.  Kerl, 
2  Phil.  692. 

2  6  Beav.  144. 

5  JorKS  V.  Powell,  2  Mer.  141. 

4  Taner  v.  Me,  2  Ves.  S.  466. 

'  Tappen  v.  Norman,  11  Ves.  563. 

«  Flunket  v.  Joyce,  2  Sch.  &  Lef.  159. 

'  Lord  Brook  v.  Lord  Serfford,  3  P.  Wms.  518 ;  Gregory  v.  Molesworth,  3  Atk.  626 ;  see  also 
Morison  v.  Morison,  4  M.  &  C.  216.  The  practice  of  giviDg  infants  a  day  to  show  cause  is  now 
nearly  obsolete ;  but  the  present  state  of  the  law  on  this  subject  will  be  more  Suitably  stated  in 
the  ftiture  chapter  concerning  infant  defendants ;  see  post :  and  see  Seton,  419,  686-9,  and  cases 
therfi  flited. 
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suits,  however,  it  is  often  an  advantage  to  make  an  infant  the  plaintiff; 
because  he  may  have  such  relief  as  ho  is  entitled  to,  though  not  prayed 
for.' 

Although,  however,  an  infant  is,  in  general,  bound  by  a  decree  in  a 
cause  in  which  he  himself  is  plaiutiflf,  yet  there  is  no  instance  of  the 
Court  binding  the  inheritance  of  an  infant  by  any  discretionary  act. 
From  this  principle  it  follows,  that  where  an  infant  heir  is  plaintiff,  it 
is  not  the  practice  to  establish  the  will,  or  to  declare  it  well  proved ; 
although,  if  there  be  no  question  raised  concerning  its  validity,  the 
Court  will  in  many  respects  act  upon  it.= 

According  to  this  doctrine,  in  Lord  Brook  v.  Lord  Hertford,  above 
referred  to,  which  was  the  case  of  a  bill  filed  by  an  infant  plaintiff  for 
a  partition  against  a  co-tenant  in  common,  although  the  Court  decreed 
a  partition,  it  would  not  direct  any  conveyance  to  be  made  until  the 
infant  plaintiff  attained  twenty-one ;  =  and  so  in  Taylor  v.  Philips,  ■*  where 
it  had  been  referred  to  the  Master  to  see  whether  certain  proposals, 
which  had  been  made  as  to  the  surrender  of  a  copyhold  estate  by  the 
infant  plaintiff,  were  reasonable,  and  for  the  infant's  benefit,  and  the 
Master  reported  that  they  were  so,  the  Court,  nevertheless,  would  not 
make  the  order  for  the  surrender,  without  inserting  the  words  "without 
prejudice  to  the  plaintiff,  the  infant,  after  he  shall  attain  the  age  of 
twenty-one  years."* 

In  general,  however,  where  decrees  are  made  in  suits  by  infant 
plaintiffs,  it  is  not  usual  to  give  the  infant  a  day  to  show  caiise. » 

When  a  day  is  given  to  an  infant  plaintiff  to  show  cause  against  a 
decree  after  he  comes  of  age,  the  proper  course  appears  to  be  to  have 
the  cause  reheard  ;  for  which  purpose  he  must,  within  the  period 
appointed  by  the  decree,  present  a  petition  of  rehearing.'' 

Though  an  infant  is,  in  ordinary  cases,  bound  by  the  effect  of  any 
suit  or  proceedings  instituted  on  his  behalf,  and  for  his  benefit,  yet  if 
there  has  been  any  mistake  in  the  form  of  such  suit,  or  of  the  proceed- 
ings under  it,  or  in  the  conduct  of  them,  the  Court  will,  upon  appli- 
cation, permit  such  mistake  to  be  rectified.  Thus,  an  infant  plaintiff 
may  have  a  decree  upon  any  matter  arising  from  the  state  of  his  case, 

>  See  mst.    A  decree  against  an  adult  as  if  an  infant,  will  not  bind  him,  Snow  v.  Bole,  15  Sim. 
161;  GVcere  V.  5b(2Z«j/,  7  Beav.  271, 273. 

2  mus  T.  am,  2  t.  &  c.  c.  c.  337. 

3  The  Court  has  now  power,  under  the  Trustee  Act,  to  declare  the  infant  a  trustee,  and  to  vest  the 

lands,  Sowra  v.  Wright,  4  Dc  G.  &  S.  265.    See  Seton,  BTl,  et  seq.,  and  post. 

4  2  Ves.  S.  23. 

'  Belt.  Sup.  to  Ves.  S.  259. 

•  Qregary  t.  Molesworth,  3  Atk.  626;  but  aee  Lady  Ilfirwham  v.  Sir  John  Navier,  i  Bro.  P.  C.  Ed. 

Toml.  340;  Sir  J.  Napier  v.  Lady  M!fflngham,  2  P.  Wins.  401 ;  Mos.  67,  for  an  exception  to  this 

rule  under  very  peculiar  circumstances. 
'  Wyatt'8  P.  K.  235.   See  ante. 


INFANTS.  59 

thougli  he  has  not  particalarly  mentioned  and  insisted  upon  it,  and 
prayed  it  by  his  bill ;  and  accordingly  where  a  bill  was  filed  on  behalf 
of  an  infant,  claiming,  as  eldest  son  of  his  grandfather's  heir  at  law,  the 
benefit  and  possession  of  an  estate,  and  to  have  an  account  of  the  rents 
and  profits,  and  for  general  relief;  and,  upon  the  hearing,  an  issue  was 
directed  to  try  whether  his  father  was  legitimate,  which  the  jury  found 
him  not,  so  that  the  plaintiff's  claim,  as  heir  at  law,  was  defeated  :  he 
was  yet  allowed  to  set  up  a  claim  to  part  of  the  estate,  to  which  it 
appeared  that  he  was  entitled  under  certain  deeds  executed  by  his 
grandfather,  but  which  claim  was  in  no  way  raised  or  insisted  upon  by 
his  bill,  although  the  Court  said  it  might  have  been  otherwise  if  he  had 
been  adult.'  And  where  the  persons  acting  on  behalf  of  an  infant 
plaintiff,  by  mistake  make  submissions  or  offers  on  behalf  of  the  infant, 
which  the  infant  ought  not  to  have  been  called  upon  to  make,  the  Court 
will  not  suffer  the  infant  to  be  prejudiced.  Thus,  where  an  infant 
plaintiff  had,  by  mistake,  submitted  by  her  bill  to  pay  off  a  mortgage, 
which  she  was  not  liable  to  j)ay.  Sir  J.  Jekyll,  M.  E.,  said  he  must  take 
care  of  the  infant,  and  not  suffer  her  to  be  caught  by  any  mistake  of 
her  agent ;  and,  therefore,  the  infant  was  allowed  to  amend  her  bill,  on 
paying  the  costs  of  the  day.^  It  has  been  said,  however,  that  in  matters 
of  practice,  infants  are  in  general  as  much  bound  by  the  conduct  of  the 
solicitor  acting  bona  fide  in  their  behalf  as  adults.  ^ 

It  has  been  before  stated'  that  any  person  who  may  be  willing  to 
undertake  the  office,  may  be  the  next  friend  of  an  infant;  and  it  seems 
that  even  a  person  who  has  been  outlawed  in  a  civil  action  may  fill  that 
character.  5  Though  it  has  been  doubted,  i*  it  is  now  clear,  as  we  have 
already  seen,'  that  a  next  friend,  of  an  infant  need  not  be  a  person  of 
substance ; "  and  though  there  does  not  appear  to  be  any  case  where  an 
infant  has  been  allowed  to  sue  by  his  next  friend  in  forma  pauperis,  it 
would  seem  that  such  a  course  would  be  permitted,  on  a  special  case 
being  made." 

If  the  next  friend  of  an  infant  does  not  do  his  duty,  or  if  any  other 
sufficient  ground  be  made  out,  the  Court  will,  on  motion,  on  notice, 

1  Stapilton  v.  Stanittm,  1  Atk.  2,  6 ;  see  also  De  Manneville  v.  He  ManneDille,  10  Ves.  52,  59 ; 

Whllcer  v.  Taylor,  8  Jar.  N.  S.  681,  H.  of  L. 

2  Serle  v.  St.  Moy,  2  P.  Wms.  386. 

3  TiUotscm  V.  Hargram,  3  Mad.  494 ;  Wall  v.  Bushby,  1  Bro.  C.  C.  484,  487. 
■>  Ante. 

6  Gilb.  For.  Kom.  54. 

8  Ld.  Ked.  36 ;  Turner  v.  Twner,  1  Stra.  708 ;  2  P.  Wma.  297 ;  2  Eq.  Ca.  At>.  238,  pi.  18. 

'  Ante. 

s  Anm.  1.  Vee.  J.  410 ;  Squirrel  v.  Squirrel,  2  Dick.  765 ;  FeUows  v.  Barrett^  Keen  119 ;  Dmen- 

port  v.  Bmenxxrrt,  1  S.  &  S.  101 ;  and  see  observations  of  V.  C.  Wood  in  Eind  v.  Whitmore,  2 

IS..  &  J.  458. 
»  Lindsey  v.  Tyrell,  24  Beav.  124 :  3  Jur.  N.  S.  1014 ;  3  De  G.  &  J.  7.    Ante. 
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order  him  to  be  removed.'  Thus,  when  the  next  friend  will  not  pro- 
ceed with  the  cause,  the  Court  will  change  him.^  And  although  a  next 
friend  may  not  have  been  actually  guilty  of  any  impropriety  or  mis- 
conduct, yet,  if  he  is  connected  with  the  defendants  in  the  cause  in  such 
a  manner  as  to  render  it  improbable  that  the  interest  of  the  plaintiff 
will  be  properly  supported,  the  Court  will  remove  such  next  friend, 
and  appoint  another  in  his  place.  ^ 

In  Peyton  v.  Bond,*  it  appeared  that  the  solicitor  for  the  infants  acted 
for  the  father  also,  and  had  been  for  ton  years  his  confidential  solicitor ; 
and  Sir  Anthony  Hart,  V.  C,  said,  that  although  he  was  warranted  by 
high  authority  in  saying  that  in  family  suits  it  was  proper  that  the 
same  solicitor  should  be  employed  for  all  parties,  yet  the  Court  will 
watch  with  great  jealousy  a  solicitor  who  takes  upon  himself  a  double 
responsibility ;  and  if  it  sees  a  chance  of  his  miscarrying,  will  take  care, 
where  the  plaintiffs  are  infants,  that  he  shall  not  stand  in  that  relation 
to  a  defendant  under  circumstances  of  very  adverse  interest ;  and,  upon 
this  ground,  his  Honour  decided  that  the  solicitor  of  the  father  ought 
not  to  continue  in  the  character  of  solicitor  of  the  next  friend. 

It  may  bo  here  remarked,  that  the  next  friend  of  an  infant  cannot  be 
permitted  to  act  as  receiver  in  the  cause ;  and  that  where  an  application 
was  made  on  behalf  of  infant  plaintiffs,  that  the  next  friend  might  be  at 
liberty  to  go  before  the  Master,  and  propose  himself  to  be  the  receiver. 
Sir  Thomas  Plumer,  V.  C,  refused  to  accede  to  the  motion,  although 
it  was  consented  to :  observing,  that  it  was  the  duty  of  the  next  friend 
to  watch  the  accounts  and  conduct  of  the  receiver,  to  be  a  control  over 
him  ;  and  that  the  two  characters  were  incompatible,  and  could  not  be 
united.  = 

If  the  next  friend  of  an  infant  takes  any  proceeding  in  the  cause 
which  is  incompatible  with  the  advancement  of  the  suit,  such  as  moving 
to  discharge  an  attachment  issued  by  the  solicitor  in  the  regular  pro- 
gress of  the  cause,  the  Court  will  direct  an  inquiry  whether  it  is  fit  that 
such  next  friend  should  continue  in  that  capacity  any  longer."  But 
so  long  as  the  next  friend  continues  such  record,  he  is  considered  by 
the  Court  to  be  responsible  for  the  conduct  of  the  cause ;  and  for  this 
reason.  Sir  Thomas  Plumer,  M.  E.,  on  a  petition  being  presented  to  him 
on  the  part  of  the  infant  plaintiff,  complaining  of  great  delay  in 

1  Buesel  v.  Sharp,  1  Jac.  &  W.  483;  Lander  v.  IngersoU,  4  Hare,  596. 

2  Ward  V.  Ward,  3  Mer.  706. 

3  Peyton  t.  Bmd,  1  Sim.  390 ;  Bedwin  v.  Asprey,  11  Sim.  530 :  Towsey  v.  Grmes  9  Jur  N  S  194  i 

11  W.  K.  362,  V.  C.  K ;  and  see  See  v.  Oee,  12  W.  E.  18T,  1.33. ;  Sandford  Y.Sandford,  9  Jur. 
.    N.  S.  398 ;  11  W.  E.  336,  V.  C.  K. ;  Zloyd  v.  Davies,  10  Jiif.  N.  S.  10417m.  E.    °"'"*"^'*' 
1  1  Sim.  391. 

»  Stone  V.  WisMrt,  Z  Mad.  64. 
•  Ward  V.  Ward,  3  Mer.  706. 
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prosecutiBg  the  decree,  refused  to  refer  it  to  the  Master  to  inquire  into 
the  cause  of  delay,  and  to  appoint  proper  persons  on  behalf  of  the 
infant  to  assist  in  taking  the  accounts  :  saying,  that  if  there  had  been 
misconduct,  he  would  assist  the  petitioner,  but  that  it  must  be  in  a 
regular  way. ' 

The  next  friend  of  an  infant  plaintiff  was  considered  so  far  interested 
in  the  event  of  the  suit,  that  neither  he  nor  his  wife  could  be  examined 
as  a  witness.  2 

In  general,  a  next  friend  will  not  be  allowed  to  retire  without  giving 
security  for  the  costs  already  incurred.  =  And  where  the  new  next 
friend  proposed  in  the  notice  of  motion  to  be  substituted,  in  the  room 
of  the  one  to  be  withdrawn,  was  alleged  to  be  in  indigent  circumstances, 
and  an  inquiry  was  asked  for  as  to  whether  he  was  a  proper  person  to  act  in 
that  capacity,  with  a  view  to  his  circumstances.  Sir  John  Leech,  V.  C, 
stated,  as  his  reason  for  refusing  such  inquiry,  that  he  would  be  at 
liberty  to  file  a  new  bill.* 

In  Melling  v.  Melling,^  his  Honour  refused  to  allow  another  next  friend 
to  be  substituted  for  the  one  who  had  up  to  that  time  conducted  the 
suit  in  that  capacity,  and  who  desired  to  withdraw  himself,  without  a 
previous  reference  to  the  Master,  to  inquire  whether  it  was  for  the 
benefit  of  the  infant  that  such  substitution  should  take  place,  as  it  might 
be  that  the  suit  was  improper,  or  had  been  improperly  conducted ;  and 
the  next  friend  was  not  thiis  to  escape  from  costs  to  which  he  might  be 
liable.  And  in  Harrison  v.  Harrison,^  Lord  Langdale,  M.  E.,  observed 
that  "  any  person  may  commence  a  suit  as  next  friend  to  an  infant,  but 
when  once  here  in  that  character,  he  will  not  be  removed,  imless  the 
Court  is  informed  of  the  circumstances  and  respectability  of  the  party 
proposed  to  be  substituted  in  his  place,  and  that  such  person  is  not 
interested  in  the  subject  of  the  suit;"  and  accordingly,  he  required  the 
production  of  an  affidavit  to  that  effect,  before  an  order  was  made  to 
substitute  a  new  next  friend :  though  the  application  was  not  opposed 
by  the  defendants. 

When,  in  consequence  of  death,  incapacity,''  or  removal  of  the  next 
friend  of  an  infant,  pending  the  suit,  it  becomes  necessary  to  appoint  a 
new  next  friend,  the  proper  course  of  proceeding  is,  for  the  solicitor  of 

»  BussM  T.  Sharp,  1  Jao.  &  W.  482. 

2  Head  v.  Eeaa,  3  Atk.  511. 

^  Ld,  Eed.  27,  note  {y).  It  is  sometimes  made  a  term  of  tlie  order  to  substitute,  that  the  substituted 
nest  friend  shall  give  security,  to  be  approved  of  by  the  Judge  if  the  parties  differ,  to  answer 
the  defendant's  costs  to  that  time^  in  case  any  shall  be  awarded :  see  beton,  1252,  No.  6.  The 
security  usually  given  is  a  recognizance. 

*  Deiionport  Y.  Bevonport,  1  S.  &  S..  101. 

^  4  Mad.  261. 

'  5  Beav.  130 ;  and  see  Lander  v.  Ingersoll,  4  Hare,  596. 
^  '  A  female  next  friend  will,  on  marriage,  become  Incapacitated  to  act  further  88  such. 
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the  plaintiff  to  apply  to  the  Court,  or  Judge  at  chambers,  for  an  order 
appointing  a  new  next  friend  in  his  stead,'  whose  fitness,  as  we  have 
seen,  must  be  proved  ;=  and  after  such  appointment,  the  name  of  the  new 
next  friend  should  be  made  use  of  in  all  subsequent  proceedings  where 
the  former  one,  if  alive,  would  have  been  named.  Before  the  defendant 
has  appeared,  the  name  of  the  new  next  friend  may  be  introduced  into 
the  record,  under  an  order  as  of  course  to  amend ;  and  after  appeaamce 
the  same  may  be  done,  where  the  new  next  friend  is  appointed  in  the 
place  of  a  deceased  next  friend,  if  the  application  for  the  order  is  made 
by  the  solicitor  who  acted  in  the  suit  for  the  deceased  next  friend.  In 
other  cases  the  order  may  be  obtained  on  the  plaintiff's  petition,  as  of 
course,  if  the  defendant's  solicitors  subscribe  their  consent  thereto;  if 
not,  by  motion  upon  notice  at  chambers.  If  the  plaintiff's  solicitor 
omits  to  take  this  step  within  a  reasonable  time,  the  defendant  may 
apply  to  the  Court  by  motion,  upon  notice,  for  an  order  directing  the 
approval  of  a  new  next  friend,  and  for  the  insertion  of  his  name  as  such 
in  the  bill.'  In  Large  v.  Be  Ferre,'^  the  new  next  friend  was  appointed 
by  the  Chief  Clerk's  certificate,  without  further  order. 

The  order  appointing  the  next  friend  must,  in  every  case,  be  served 
on  the  solicitoi'S  of  the  defendants  in  the  cause,  and  be  left  for  entry  in 
the  cause  books  kept  by  the  Clerks  of  Eecords  and  Writs.  = 

Before  appointing  a  new  next  friend,  the  Court  or  Judge  requires  to 
be  satisfied  of  his  willingness  to  act ;  and  an  authority  signed  by  such 
next  friend  should  be  produced  and  filed. 

On  any  application  on  behalf  of  an  infant  plaintiif,  a  next  friend  must 
be  named  for  the  purpose  of  the  application." 

Where  a  bill  has  been  filed  in  the  name  of  an  infant,  his  coming  of 
age  is  no  abatement  of  the  suit ; ''  but  he  may  elect  whether  he  will 
proceed  with  it  or  not.  If  he  goes  on  with  the  cause,  all  further  pro- 
ceedings may  be  carried  on  in  his  own  name,  and  the  bill  need  not  be 
amended  or  altered ; '  he  will  also  be  liable  to  all  the  costs  of  the 
suit,  in  the  same  manner  as  he  would  have  been  had  he  been  of  age 

'  WesOy  V.  Westby,  2  C.  P.  Coop.  t.  Cott.  211. 

2  Harrison  v.  Harrison^  5  Beav.  130. 

s  The  defendant  may  obtain  the  order  on  ex  parte  motion,  but  then  he  must  giv*  four  days'  notice 

to  the  plaintiff  of  the  order,  before  the  inquiry  can  be  proceeded  with ;  see  Lancaster  v.  Tlirnn- 

ton,  Amb.  398 ;  lAidolph  v.  Saxby,  z6. :  12  Sim.  351 ;  Countess  of  Shelbwrne  v.Ld.  Inchimdn,  Ami). 

398,  n. ;  12  Sim.  352 ;  Bracey  v.  Sandiford,  3  Mad.  468 ;  Olomr  v.  Webber,  12  Sim.  &1. 
■>  Braithwaite's  Pr.  558. 
'  Braithwaite's  Pr.  558. 
«  Cox  V.  WrlgU,  9  Jiir.  N.  S.  981 :  11  W.  E.  870.  V.  C.  K. ;  and  see  Quy  v.  Guy,  2  Beav.  460;  Fwr- 

tado  V.  Artado,  6  Jur.  227,  as  explained  by   Cox  v.  Wright,   ubi.  sup.    A  notice  of  motion 

should  be  given  by  the  infant  by  his  next  friend,  and  not  merely  by  the  next  friend,  Pidduck  T. 

Bmltbee,  2  Sim.  N.  S.  223. 
'  Wyatt's  P.  E.  225. 
"  Ibid  ■  1  Fowl  Ex.  Prac.  421.    The  title  of  the  suit,  in  such  case,  however,  is  corrected,  to  read 

tUencefortli  thus ;  "  A.B„  late  an  infant,  by  C.  D.,  his  next  fi-ieiul,  but  now  of  full  age,  plaintiff." 
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when  the  bill  was  originally  filed.'  If  he  chooses  to  abandon  the  suit, 
he  may  move  to  dismiss  it  on  payment  of  costs  by  himself,  or  refrain 
from  taking  any  step  in  it ;  but  he  cannot  compel  the  next  friend  to 
pay  the  costs,  imless  it  be  established  that  the  bill  was  improperly 
filed.  Therefore,  where  an  infant,  on  attaining  twenty-one,  moved  to 
dismiss  a  bill  filed  on  his  behalf,  with  costs  to  be  paid  by  the  next  friend, 
the  Court  refused  to  make  an  order ;  but.  directed  the  bill  to  be  dis- 
missed, on  the  late  infant  plaintiff  giving  an  undertaking  to  pay  the 
costs,  and  the  costs  of  the  next  friend.^ 

If  the  infant  refrains  from  taking  any  step  in  the  suit,  he  cannot  be 
made  liable  to  costs ;  thus  where  the  next  friend  of  an  infant  died  during 
the  minority  of  the  plaintiff,  who,  after  he  came  Of  age,  took  no  step  in 
the  cause,  and  the  defendant  brought  the  cause  on  again,  and  procured 
the  bill  to  be  dismissed,  such  dismissal  was  without  costs  ;  because 
the  plaintiff,  not  having  been  liable  to  costs  during  his  infancy,  and 
never  having  made  himself  liable  by  taking  any  step  in  the  cause  after 
attaining  twenty-one,'  and  there  being  no  next  friend  to  be  responsible 
for  them,  there  was  no  person  against  whom  the  Court  could  make  an 
order  for  payment  of  costs.  =  In  that  case,  the  next  friend,  if  living, 
would,  of  course,  have  been  liable  to  the  payment  of  the  costs  to  the 
defendant :  the  general  rule  being,  that  the  next  friend  shall  pay  the 
defendant's  costs  of  dismissing  the  plaintiff's  bill ;  and  so,  if  a  motion 
is  made  on  behalf  of  an  infant  plaintiff  which  is  refused  with  costs,  such 
costs  must  be  paid  by  the  next  friend.* 

Where  an  infant,  on  coming  of  age,  repudiates  the  suit,  that  rej)udia- 
tion  relates  back  to  the  commencement  of  the  suit,  over-riding  all  that 
has  been  done  in  it.' 

An  infant  co-plaintiff,  on  coming,  of  age,  and  desiring  to  repudiate  the 
suit,  if  he  takes  any  step,  must  move,  on  notice,  not  to  dismiss  the  bill, 
but  to  have  his  name  struck  out  as  co-plaintiff; «  and  if  the  next  friend 
requires  it,  the  late  infant's  name  must  be  introduced  in  the  future  pro- 
ceedings as  a  co-defendant.' 

After  an  infant  sole  plaintiff  comes  of  age,  his  next  friend  ought  not 
to  take  any  proceedings  in  the  cause  in  the  name  of  the  plaintiff,  even 
though  they  are  consequential  on  former  proceedings  if  the  suit  is  to  be 

1  Coop.  Eq.  PI.  39. 

»  Amm.  i  Mad.  461. 

5  Turner  v.  Turner,  1  Stra.  708:  2  P.  Wms.  297;  Ld.  Red.  26,  n.  (f);  and  see  Dunn  v.  Dunn,  7  t)e 

G.  M.  &  G.  25 :  1  Jur.  N.  S.  122 ;  3  Drew.  17 :  18  Jur.  1068. 
*  Buckley  t.  Puokeridge,  1  Dick.  395. 

"  Dvmn  T.  Dunn,  7De  G.  M.  &  G.  29 :  1  Jur.  N.  S.  123,  per  L.  J.  Turner. 
«  Acres  v.  lAttte,  1  Sim.  138 ;  Quy  v.  Ouy,  2  Beav.  460 ;  Cook  v.  Fryer,  4  Beav.  13, 
'  Bicknell  v.  Bioknell,  33  Beav.  381 :  9  Jur.  N.  S.  633. 


64 


SUITS   BY  PERSONS   WHO   AEiE   tTNDER  DISABILITY. 


prosecuted ; '  but  an  infant  co-plaintiff,  on  coming  of  age,  will  not  be 
allowed  to  appear  by  another  solicitor  or  counsel,  unless  he  has  obtained 
an  order  to  change  solicitors.  = 

The  rule  above  referred  to,  under  which  a  next  friend  is  held  liable 
to  the  costs  of  dismissing  a  bill,  or  of  an  unsuccessful  motion,  is  appli- 
cable only  as  between  the  next  friend  and  the  defendant  in  the  cause ; 
for  the  Court  is  extremely  anxious  to  encourage,  to  every  possible 
extent,  those  who  will  stand  forward  in  the  character  of  next  friend  on 
behalf  of  infants,  ^  and  will,  wherever  it  can  be  done,  allow  the  next 
friend  the  costs  of  any  proceeding  instituted  by  him  for  the  infant's 
benefit,  out  of  the  infant's  estate,  provided  he  appears  to  have  acted 
hma  fide  for  the  benefit  of  the  infant.  Therefore,  where  a  suit  was 
instituted  on  behalf  of  an  infimt,  in  which  there  was  a  decree  made, 
under  which  the  money  recovered  was  brought  into  Court,  and  put  out 
for  the  benefit  of  the  infant  plaintiff,  and  the  defendant  was  ordered  to 
pay  the  costs,  but  ran  away :  upon  a  motion  by  the  solicitor  of  the 
plaintiff,  (in  which  the  father,  who  was  the  next  friend,  and  very  poor, 
joined,)  that  his  costs  might  be  paid  out  of  the  fund  in  Court,  Lord  King 
granted  the  motion,  but  with  some  reluctance.*  And  in  another  case, 
where  a  supjolemental  bill  had  been  filed  on  behalf  of  an  infant,  for 
which  there  were  apparent  grounds,  but  which  was  eventually  dismissed 
as  against  one  of  the  defendants  with  costs,  which  were  paid  by,  the 
receiver  in  the  original  cause,  upon  a  petition  by  the  next  friend  to  be 
allowed  such  costs  out  of  the  infant's  estate  in  the  original  cause.  Lord 
Hardwicke  made  the  order :  observing,  that  the  next  friend  and  the 
receiver  had  done  nothing  but  what  any  man  would  do  in  his  own  case ; 
and  that  though  it  had  turned  out  unfortunately,  the  Court  would  not 
say  that  they  ought  to  bear  the  costs ;  as  if  they  were,  nobody  would 
undertake  the  management  of  an  estate  for  an  infant. « 

An  inquiry  may  be  directed  whether  it  is  for  the  benefit  of  the  infant 
to  proceed  with  a  suit. "  It  seems,  however,  that  such  an  inquiry  will 
not  be  directed,  on  the  application  of  the  next  friend,  in  the  suit  res- 
pecting which  the  reference  is  sought,''  but  that  the  next  friend  must 
carry  it  on  at  his  own  risk,  which  appears  to  be  a  proper  restraint  to 
prevent  suits  of  this  description  from  being  rashly  undertaken  ;  for  as, 
on  the  one  hand,  the  next  friend,  in  case  a  fund  should  be  recovered  by 

1  Brawn  v.  Weatherhead,  i'Eaie,  122;  Brown  v.  Brown,  11  Beav.  5Ca. 

•■'  Swift  V.  Grazebrook,  13  Sim.  185. 

=  Whittaker  v.  Marlar,  1  Cox,  2S6. 

«  Staines  v.  Maddox,  Mos.  319. 

'  Tan^r  v.  Me,  2  Ves.  S.  466;  Cross  t.  Cross,  8  Beav.  455, 

»  Taner  v.  Me,  2  Ves.  S.  469. 

'  Jones  V.  Powell,  2  Mer.  141 ;  ante. 
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means  of  the  suit,  has,  through  his  solicitor's  lien  for  his  costs  upon  that 
fund, '  an  adequate  protection  from  losing  the  charge  he  may  have  been 
put  to  by  means  of  the  suit,  so  the  risk  which  he  runs  of  losing  those 
costs,  in  case  the  suit  should  be  unsuccessful,  tends  to'  make  persons 
cautious  in  undertaking  proceedings  of  this  nature  on  behalf  of  infants, 
without  having  very  good  reason  for  anticipating  a  successful  result. 

It  is  to  bo  observed,  however,  that  although  the  Court  will  so  far 
encourage  persons  acting  fairly  or  lona  fide  to  institute  proceedings  on 
behalf  of  infants,  or  to  protect  them,  when  it  is  possible  so  to  do,  from 
all  costs  and  expenses  which  they  may  incur  by  such  step,  a  protection 
which  it  will  not  suffer  any  degree  of  mistake  or  misapprehension  to 
deprive  them  of  :=  yet,  if  it  should  turn  out  that  the  next  friend  has 
acted  from  improper  motives,  or  merely  to  answer  the  purposes  of  spleen, 
the  princij)le  which  guides  the  Court  in  encouraging  an  honest  next 
friend,  i.  e.,  the  anxiety  to  have  the  affairs  of  infants  properly  taken 
care  of,  will  involve  a  dishonest  one  in  the  expenses  of  his  own  pro- 
ceeding. =>  And  so,  if  it  should  appear  that,  in  the  case  of  an  infant,  due 
diligence  has  not  been  exerted  to  acquire  a  proper  knowledge  of  the 
facts  of  the  case,  and  the  bill  should  be  dismissed,  or  an  order  discharged, 
ujjon  facts  which,  though  not  known  when  the  bill  was  filed,  or  the 
motion  made,  might  have  been  known  if  proper  inquiry  had  been  made, 
the  next  friend  will  not  be  allowed  the  costs  out  of  the  infant's  estate.' 
Thus,  where  it  appeared  that  a  writ  of  Ne  exeat  Regno  had  been  impro- 
perly obtained  by  the  next  friend,  on  motion  supported  by  the  aifidavit 
of  the  infant  plaintiff,  by  which  the  infant,  who  was  of  the  age  of 
eighteen  years,  swore  positively  to  facts  which  it  appeared  he  could  not 
have  known  himself,  but  which  he  could  only  have  been  told  hj  other 
persons.  Lord  Eosslyn  discharged  the  order,  and  directed  that  the  next 
friend  should  pay  the  costs  of  obtaining  it.' 

There  appears  to  be  no  doubt,  that  a  solicitor  condiicting  a  cause  on 
the  part  of  an  infant  has  the  same  lien  upon  the  money  recovered  in 
the  suit  by  his  means,  and  at  his  expense,  as  he  has  in  the  case  of  an 
adult ;«  and,  therefore,  if  the  suit  is  successful,  the  next  friend  is,  in 
general,  secure  from  being  piit  to  any  charges  on  the  infant's  behalf 
But  it  seems  that  a  solicitor  who  obtains  possession  of  papers,  as  solicitor 
to  the  next  friend,  has  not  any  lien  upon  thejn  by  virtue  of  such 
possession.' 

'  Staines  v.  McKidox,  Mos.  319. 

■'  Whittaker  v.  Marlar,  1  Cox,  286 ;  Anderlon  v.  Yates,  5  De  G.  &  S.  203. 
■'  Whittalcer  v.  Marlar,  1  Cox,  286 ;  and  see  C^vss  v.  Cross,  8  Bcav.  455. 
'  Pearce  r.  Pearce,  9  Ves.  548. 
"  Boddam  v.  Eetherinaton,  5  Ves.  91,  95. 
°  Staines  v.  Maddox,  Mos.  319. 

'  Montagu  oa  Lien.  53  ;  and  see  Turner  v.  Letts,  SO  Beav.  185 ;  7  De  G.  M.  &  G.  243 :  1  Jur.  N.  S. 
487, 1057 ;  Sunn  v.  Dunn,  7  Dc  G.  M.  &  G.  25,  29 :  1  Jur.  N.  S.  122 ;  3  Drew,  17 :  18  Jur.  1088. 
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It  is  said,  that  where  a  legacy  is  given  to  an  infant,  the  testator 
makes  it  necessary  to  come  into  this  Court  for  directions  how  to  lay  it 
out ;  and  that,  therefore,  such  an  application  ought  to  be  considered  as 
an  incumbrance  on  the  estate,  and  the  costs  must  be  paid  out  of  the 
assets.'  This  rule  was  acted  upon  by  Lord  Alvanloy,  M.  R.,  in  a  case 
where  the  executors  were  plaintiffs,  in  which  case  his  Lordship  said 
that,  if  the  testator  wishes  to  prevent  the  costs  of  such  a  suit  from 
coming  out  of  his  estate,  he  ought  to  give  the  legacy  to  a  trustee  for 
the  infant ;  he,  however,  said  that,  for  the  future,  he  should  not  give 
the  costs  in  such  a  case  :  for  since  the  Legacy  Act,  36  Geo.  III.  c.  52, 
s.  32,  the  executor  has  nothing  to  do  but,  under  that  Act,  to  pay  the 
legacy  into  Court,  and  then  he  has  done  ;  and  the  infant,  when  he  comes 
of  age,  may  petition  for  it.^  Before  that  Act,  an  executor  could  not 
safely  pay  an  infant's  legacy  without  a  decree. 

"With  respect  to  the  right  of  the  next  friend  of  an  infant  to  receive 
anything  beyond  his  taxed  costs  out  of  a  general  fund,  in  order  to  re- 
imburse him  for  any  extra  expense  ho  may  have  been  put  to,  some 
difference  of  opinion  appears  to  have  existed  between  Lord  Eldon  and 
Sir  William  Grant,  M.  E.  In  Osborne  v.  JDenne,"  where  a  bill  had  been 
filed  by  a  legatee  on  behalf  of  himself,  and  as  next  friend  of  an  infant 
legatee,  in  which  the  usual  decree  was  made,  and  the  costs  ordered  to 
be  taxed  and  paid  out  of  the  estate,  an  ajjplication  was  made  to  the 
Master  of  the  EoUs,  on  behalf  of  the  next  friend,  that  he  might  in  some 
way  have  costs  beyond  his  taxed  costs :  either  by  a  direction  to  have 
them  taxed  as  between  solicitor  and  client,  or  by  a  reference  to  the 
Master  to  see  what  extra  costs  ho  had  been  put  to ;  but  Sir  William 
Grant  refasod  to  make  the  order  :  saying,  that  if  a  next  friend  is  to  a 
certainty  to  have  all  that  exceeds  the  taxed  costs,  it  would  lead  him  to 
be  very  careless.  In  Feams  v.  Young,  ^  where  an  application  was  after- 
wards made  to  Lord  Eldon  for  the  costs  of  trustees,  as  between  solicitor 
and  client,  his  Lordship  refused  to  make  such  an  order,  on  the  ground 
that  where  the  costs  of  a  trustee  are  directed  to  be  taxed,  that  means 
as  between  party  and  party,  not  in  the  larger  way ;  although,  where  a 
trustee,  in  the  fair  execution  of  his  trust,  has  expended  money  by 
reasonably  and  properly  taking  opinions,  and  procuring  directions  that 
are  necessary  for  the  duo  execution  of  his  trust,  he  is  entitled  not  only 
to  his  costs,  but  also  to  his  charges  and  expenses,  under  the  head  of 
just  allowances.  His  lordship,  however,  added,  "  Witlj  regard  to  an 
infant,  this  requires   great  consideration;   for   as   the   infant  himself 

1  Anon^  Mos.  B. 

2  Wlmpham  v.  WingfieMt  4  Ves.  630. 

3  n  Vea.  424. 

*  10  Ves.  184. 
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cannot  incur  charges  and  expenses,  if  they  cannot  be  claimed  under  just 
allowances,  and  the  next  friend  is  to  bo  at  the  whole  expense  of  the 
infant  beyond  his  costs,  persons  will  deliberate  before  they  accept  that 
office. ' 


Section  Y. — Idiots,  Lunatics,  and  Persons  of  Weak  Hind. 

Although,  as  it  has  been  observed,  -  in  certain  cases  suits  on  behalf 
of  idiots  or  lunatics  may  be  instituted  in  the  form  of  informations  by 
the  Attorney-General,  yet  the  j)roper  course  of  proceeding  to  assert 
their  rights  in  Equity  is  by  bill. " 

Suits  on  behalf  of  a  lunatic  arc  usually  instituted  in  the  name  of  the 
lunatic ;  but  as  ho  is  a  person  incapable  in  law  of  taking  any  step  on 
his  own  account,  he  sues  by  the  committee  of  his  estate,  if  any,  or  if 
pone,  by  his  next  friend,  who  is  responsible  for  the  conduct  of  the  suit. 
The  lunatic  must  be  named  a  co-plaintiif,  as  well  in  a  bill  as  in  an  in- 
formation, on  his  behalf;  where,  however,  the  object  of  the  suit  is  to 
avoid  some  transaction  entered  into  by  the  lunatic  on  the  ground  of  his 
incapacity  at  the  time,  it  has  been  hold,  that  a  lunatic  ought  not  to  be 
a  co-plaintiff,  because  it  is  a  principle  of  Law  that  no  man  can  be  heard 
to  stultify  himself.  This  distinction  was  recognized  and  adopted  in 
some  early  cases,"  but  it  would  scarcely  be  considered  important  in 
modern  times  ;  and  whore  a  bill  was  brought  by  a  lunatic  and  his  com- 
mittee, to  avoid  an  act  of  the  lunatic's  on  the  ground  of  insanity,  a 
demurrer,  on  the  ground  that  a  lunatic  could  not  be  allowed  to  stultify 
himself,  was  disallowed  :  =  tho  Lord  Chancellor  observing,  that  the  rule 
that  a  lunatic  should  not  be  admitted  to  excuse  himself  on  pretence  of 
lunacy,  was  to  be  understood  of  acts  done  by  the  lunatic  to  the  preju- 
dice of  others,  but  not  of  acts  done  by  him  to  tho  prejudice  of  himself. 

It  was  said  by  the  Lord  Keeper  Bridgman,  in  the  case  of  Attorney- 
General  V.  Woolrich,  above  referred  to,  that  the  reason  why  a  lunatic  is 
required  to  be  a  party  to  a  suit  instituted  on  his  behalf  is,  because  he 
may  recover  his  understanding,  and  then  he  is  to  have  his  estate  in  his 
own  disposition ;  but  that  it  is  otherwise  of  an  idiot :  from  which  it 
seems  that  an  idiot  is  not  a  necessary  j)arty  to  a  suit  instituted  on  his 
behalf.  But  neither  an  idiot  nor  a  lunatic  can  institute  a  suit,  nor  can 
one  be  instituted  on  his  behalf,  without  the  committee,  if  any,  of  his 

1  For  more  as  to  costs  of  infants'  suits,  soo  Beames  on  Costs,  6S— 71,  83—37. 

2  Ante. 

3  Or,  where  applicable,  by  administration  order. 

'  Attorney- OeneraZ  v.  Woolrich,  1  Ca.   inClia.    153  ;  Attorney -General  y.Parkhurst,  ib.  112. 
=  Sidler  v.  Bidler,  1  Eq.  Gas.  Ab.  379,  pi.  5 ;  and  see  Tothill,  130. 
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estate  being  a  party,  either  as  a  co-plaintifT  or  as  a  defendant ; '  and 
tlierefore,  where  the  committee  of  a  lunatic  filed  a  bill  on  behalf  of  the 
lunatic,  without  making  himself  a  co-plaintiff,  Sir  Thomas  Plumer, 
M.  E.,  directed  the  case  to  stand  over,  with  liberty  to  amend,  by 
making  the  committee  a  co-plaintiff  :=  and  in  the  Bishop  of  London  v. 
Nicholls,^  &\ii\\  iov  tithes  by  the  bishop  and  sequestrator,  during  the 
incapacity  of  the  incumbent,  was  dismissed,  because  neither  the  incum- 
bent nor  his  committee  was  a  party. 

If  a  person  exliibitiBg  a  bill  appear  upon  the  face  of  it  to  be  either  an 
idiot  or  a  lunatic,  and  therefore  incapable  of  instituting  a  suit  alone,  and 
no  next  friend  or  committee  is  named  in  the  bill,  the  defendant  may 
demur ;  ^  but  if  the  incapacity  does  not  appear  on  the  face  of  the  bill, 
the  defendant  must  take  advantage  of  it  by  plea.'  The  objection 
arising  from  lunacy  extends  to  the  whole  bill,  and  advantage  may  be 
taken  of  it,  as  well  in  the  case  of  a  bill  for  discovery  merely,  as  in  the 
case  of  a  bill  for  relief ;  for  the  defendant  in  a  bill  of  discovery,  being 
entitled  to  costs,  after  a  full  answer,  as  a  matter  of  course,  would  be 
materially  injured  by  being  compelled  to  answer  su.ch  a  bill  by  a  person 
whose  property  is  not  in  his  own  disposal,  and  who  is  therefore  incap- 
able of  paying  the  costs.' 

If  the  plaintiff  becomes  a  lunatic  after  the  institution  of  a  suit,  it  was 
formerly  requisite  that  a  supplemental  bill  should  be  filed,  in  the  joint 
names  of  the  lunatic  and  of  the  committee  of  his  estate,  which  answered 
the  same  purpose  as  a  bill  of  revivor  in  procuring  the  benefit  of  former 
proceedings;''  and  if  the  committee  of  a  lunatic's  or  idiot's  estate  died, 
after  a  siiit  had  been  instituted  by  him  for  the  benefit  of  the  idiot  or 
lunatic,  and  a  new  committee  was  appointed,  the  proper  way  of  con- 
tinuing the  suit  was  by  a  supplemental  bill  filed  by  the  idiot  or  lunatic 
and  the  new  committee ;  but  under  the  present  practice  of  the  Court, 
the  suit  would  be  continued,  in  either  of  these  cases,  by  a  supjjlemental 
order  or  order  of  revivor.  8  After  a  decree,  and  pending  proceedings 
under  an  enquiry,  the  Court  will  stay  the  cause  till  the  issue  of  a  com- 
mission of  lunacy  concerning  the  plaintiff  is  known. » 

A  committee,  previously  to  instituting  a  suit  on  behalf  of  an  idiot  or 
lunatic,  should  obtain  the  sanction  of  the  Court.    In  order  to  obtain 

'  Fuller  V.  Lance,  1  Ca.  iu  Cha.  19. 

'  Woolfryes  v.  Wool/ryes,  Rolls,  Feb.  17, 1824,  MSS. 

3  Baml).  141. 

■•  Ld.  Bed.  153. 

1  Ld.  Refl.  153,  229.    In  this  Province,  by  answer ;  as  pleas  are  abolished  by  Con.  G,  O.  No.  6. 

5  Ld.  Red.  153. 

'  See  Brown  v.  Clerk,  3  Wooddeson,  Leot.  StS,  notis,  where  the  form  ot  such  a  bill  is  stated. 

8  See  Seton,  1166, 1170 ;  Dangar  v.  Steward,  9  W.  R.  266,  V.  C.  K. ;   Thewlis  v.  Farrar,  cited, 

Seton,  1166.    In  this  province  by  order  of  revivor,  under  Con.  G.  A.  No.  337. 
»  Hartley  v.  Gilbert,  13  Sim.  596. 
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such  sanction,  a  statement  of  facts  showing  the  propriety  of  the  suit 
should  be  laid  before  a  Judge  in  Chambers. 

It  may  be  observed  here,  that  the  Court  of  Chancery  will  not,  as  a 
matter  of  course,  interfere  to  set  aside  contracts  entered  into  and  com- 
JDleted  by  a  lunatic,  without  fraud  in  the  parties  dealing  with  him,  even 
where  such  contracts  are  overreached  by  the  inquisition  taken  in  lunacy, 
and  may  be  void  at  law;'  but  the  interference  of  the  Court  will  depend 
very  much  upon  the  circumstances  of  each  particular  case  ;  and  where 
it  is  impossible  to  exercise  the  jurisdiction  in  favour  of  the  lunatic  so  as 
to  do  justice  to  the  other  party,  the  Court  will  refuse  relief,  and  leave 
the  lunatic  to  his  remedy,  if  any,  at  Law.  =  It  seems  also,  that  although 
a  contract  is  entered  into  by  a  lunatic,  subsequent  to  the  date  from 
which  he  is  found  by  the  inquisition  to  have  become  lunatic,  yet  if  the 
fact  of  his  being  a  lunatic  at  the  time  of  the  contract  is  denied  by  the 
defendant,  the  establishment  of  that  fact  is  indispensably  necessary ; 
and  formerly  when  the  Court  had  any  doubt  upon  it,  it  directed  an  issue 
to  try  it.  3 

Persons  of  full  age,  but  who  are  incapable  of  acting  for  themselves, 
though  neither  idiots  or  lunatics,  have  been  permitted  to  sue  by  their 
next  friend,  without  the  intervention  of  the  Attorney-General;'  and  it 
seems,  that  if  a  bill  has  been  filed  in  the  name  of  a  plaintiff  who,  at  the 
time  of  filing  it,  is  in  a  state  of  mental  incapacity,  it  may,  on  motion, 
be  taken  off  the  file.^  If,  however,  a  suit  has  been  properly  instituted, 
and  the  plaintiff  subsequently  becomes  imbecile,  that  circumstance  will 
not  be  a  sufftcient  ground  for  taking  the  bill  off  the  file.  Thus,  where 
a  motion  was  made  on  the  part  of  the  defendant  to  take  a  bill  off  the 
file,  on  the  ground  of  the  plaintiff  having  been  for  some  time  reduced 
by  age  and  infirmity  to  a  state  of  mental  imbecility,,  which  rendered 
her  incapable  of  instituting  a  suit :  the  circumstances  of  the  case  not 
appearing,  in  the  opinion  of  Lord  Eldon,  to  warrant  the  inference  that, 
at  the  time  of  filing  the  bill,  she  was  incompetent  to  authorize  the  pro- 
ceedings, and  the  bill  appearing  to  be  a  proper  one  with  a-  view  to  her 
rights  and  interests,  his  Lordship  thought,  that  as  the  suit  was  rightly 
commenced  and  the  further  prosecution  of  it  proper,  it  would  be  a  strong 

'  Prices.  Serrington,  3  M'N.  &  G.  486,  490. 

2  Shelf,  on  Lun.  B51 ;  Mell  v.  Morley,  9  Ves.  478,  481,  482. 

'  WelU  V.  Morley,  9  Ves.  478. 

*  Ld.  Red.  30,  cites  Mizabeth  Liney,  a  person  deaf  and  dmnlj,  by  her  next  friend,  against  Witlierley 
and  others,  in  Ch. :  Decree,  1  Dec.  17G0 ;  ditto  on  Supplem.  Bill,  4  Mar.  1779.  As  to  the  juris- 
diction of  the  Court  of  Chancery  with  regard  to  the  property  of  a  lunatic  not  so  found  by  inqui- 
sition, see  Nelson  v.  Dunomnie,  9  Beav.  211,  216,  219 ;  10  Jur.  399 ;  Edwards  v.  Abrey,  3  C.  P. 
Coop.  t.  Cott.  177,  and  cases  there  collected ;  Se  Burke,  2  De  G.  P.  &  J.  124 ;  Be  Tayler,  ii. 
125 ;  Be  M>Farlane,  2  J.  &  H.  673 :  8  Jur.  N.  S.  208 ;  Light  v.  Light,  25  Beav.  248 ;  and  see  Seton, 
709,  No.  11  and  ante,  p.  9.  The  next  friend  of  a  person  of  weak  mind  is,  in  every  respect,  in  the 
same  position  as  the  next  friend  of  an  infant. 

'  Wartnaby  v.  Wartnaby,  Jac.  877;  Blake  v.  Smith,  Younge,  596. 
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step  even  to  stay  the  proceedings,  merely  because  her  state  of  mind 
was  such  that  she  could  not  revoke  the  authority  previously  given ;  but 
that  to  take  the  bill  off  the  file,  and  make  the  answer  waste  paper,  could 
not  be  done.' 

The  committee  of  a  lunatic,  and  the  next  friend  of  aper^on  of  unsound 
mind,  before  he  consents  to  any  departure  from  the  ordinary  mode  of 
taking  evidence,  or  of  any  other  procedure  in  the  suit,  should  first 
obtain  the  sanction  of  the  Court  or  Judge. 


Section  VI. — Married  Women. 

By  marriage,  the  husband  and  wife  become  as  one  person  in  law ;  and 
upon  this  union  depends  all  the  legal  and  equitable  rights  and  dis- 
abilities which  either  of  tliom  acquires  or  incurs  by  the  intermarriage. 
One  of  the  consequences  of  this  unity  of  existence  and  interest  between 
the  husband  and  wife  is,  that  at  Common  La-w  a  married  woman  cannot, 
except  in  the  cases  mentioned  below,  during  the  continuance  of  her 
coverture,  institute  a  suit  alone ;  therefore,  whenever  it  is  necessary  to 
apply  to  a  judicial  tribunal  respecting  her  rights,  the  proceeding  must 
be  commenced  and  carried  on  in  their  joint  names.  The  exceptions  to 
this  rule  are  :  when  the  husband  can  be  considered  civiUter  mortuus,  and 
when  the  wife  is  judicially  separated  from  her  husband,  or  has  obtained 
a  protection  order;^  in  which  cases,  the  wife  is  looked  upon  as  restored 
to  her  rights  and  capacity  as  a  feme  sole,  and  may  sue  alone. 

With  respect  to  what  is  called  a  civil  death  in  law.  Lord  Coke  says, 
that  a  deportation  for  ever  into  a  foreign  land,  like  to  a  jjrofession,  is  a 
civil  death,  and  that  in  such  cases  the  wife  may  bring  an  action,  ormaj^ 
be  impleaded  during  the  natural  life  of  her  husband ;  and  so,  if  by  an 
Act  of  Parliament  the  husband  be  attained  of  treason  or  felony,  and  is 
banished  for  ever,  this  is  a  civil  death,  and  the  wife  may  sue  as  a  /e?ne 
sole;  but  if  the  husband  have  judgment  to  be  exiled  but  for  a  time, 
which  some  call  a  relegation,  this  is  no  civil  death. ^  At  law,  also,  every 
person  who  is  attained  by  ordinary  process  of  treason  or  felony,  is  dis- 
abled to  bring  an  action,  for  he  is  ej.ira  legem  positus,  and  is  accounted 
in  law  civiliter  mortuus ;  *  and  where  the  husband  is  an  alien,  and  has  left 

1  WartAaby  v.  WartnaJry,  Jao.  ZYl. 

2  Be  Bainsdon's  Trmts,  4  Drew.  446;  5  Jur.  N.  S,  56;  Be  Kingsley,  26Bcav.  84;  4  Jar.  N  S  1010; 

Cook  V.  FuUer,  2S  Beav.  99 ;  Budge  v.  Weedon,  4  De  G.  &  J.  ai6;  5  Jur.  N.  S.  733  ;  Bathe  v 
Bank  of  England,  4  K.  &  J.  564 ;  4  Jur.  N.  8.  505 ;  Be  WiiUingliam^s  Trusts,  10  Jur.  N  S  818  • 
12  W.  E.  775,  V.  0.  W.    See  Pro.  Bta.  Con,  Sta.  U.  C.  G.  73. 

3  Co.  Liu.  183  a. 

■>  2  B.  &  P.  2.31 ;  4  Esp.  27;  Bac.  Ab.  tit.  Bar,  and  Feme  (M) ;  9  East.  472. 
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this  kingdom,  or  has  never  been  in  this  country,  the  wife  may,  during 
such  absence,  sue  alone, '  although  in  ordinary  cases,  the  absence  of  the 
husband  affords  no  groimd  for  the  wife's  proceedings  separately.  = 

In  these  respects,  Courts  of  Equity  follow  the.  rules  of  law.  ^  Thus, 
it  has  been  held  in  Equity,  that  where  a  husband  has  been  banished  for 
life  by  Act  of  Parliament,  the  wife  may  in  all  things  act  as  a  feme  sole, 
as  if  her  husband  were  dead,  and  that  the  necessity  of  the  case  requires 
that  she  should  have  su.ch  power  ;*  and  where  a  husband  was  attainted 
of  felony,  and  pardoned  on  condition  of  transpbrtation,  and  afterwards 
the  wife  became  entitled  to  some  personal  estate  as-  orphan  to  a  free- 
man of  London,  such  personal  estate  was  decreed  to  the  wife  as  a  feme 
sole.^ 

In  Equity,  however,  as  well  as  at  Law,  the  general  rule,  which  re- 
quires the  husband  to  be  joined  in  a  suit  respecting  the  rights  of  his 
wife,  prevails,  excejat  under  particular  circumstances,  which  will  be 
hereafter  pointed  out ;  but  at  Law  there  exists  a  distinction  between 
actions  for  propertj^  which  has  accrued  to  the  wife  before  marriage, 
and  actions  for  property  which  have  come  to  her  afterwards  ;  which 
distinction  does  not  prevail  in  Equity  ;  for  with  respect  to  such  debts 
and  other  choses  in  action  as  belong  to  the  wife  and  continue  unaltered, 
since  the  husband  cannot  disagree  to  her  interest  in  them,  and  as  he  has 
only  a  qiialified  right  to  possess  them,  by  reducing  them  into  possession 
during  her  life,  he  is  unable  to  maintain  an  action  for  such  property 
without  making  his  wife  a  party;"  but  for  all  personal  estate  which 
accrues  to  the  wife,  or  to  the  husband  and  wife  jointly,  during  mai-riage, 
and  for  all  covenants  made  or  entered  into  with  them  during  that 
period,  the  husband  may,  at  Law,  commence  proceedings  in  his  own 
name  ;  because  the  right  of  action  having  accrued  after  marriage,  the 
husband  may  disagree  as  to  his  wife's  interest,  and  make  his  own  ab- 
solute :  an  intention  to  do  which  he  manifests  in  bringing  an  action  in 
his  own  name,  when  it  might  have  been  commenced  in  the  name  of 
both  of  them ; ''  and  in  such  case  it  has  been  held,  that  if  the  husband 
recover  a  judgment  for  a  debt  due  to  the  wife,  and  die  before  execution, 
his  personal  representative  will  be  entitled  to  the  benefit  of  it,  and  not 
the  wife.'     The  distinction  above  pointed  out  does  not,  however,  as  has 

1  3  Esp.  554,  587 ;  1  B.  &  P.  357 ;  2  B.  &  E.  S£6 ;  1  Bob.  &  P.  N.  E.  80 ;  11  East,  ,301 ;  3  Ciinip.  123 ;  5 

T.  E.  679,  682;  8  T.  E.  645. 
»  U  Bast,  301 ;  Du  Wahl  y.  Brame.  1  H.  &  N.  178 :  4  W.  E.  646. 
=  See  Ld.  Eed.  28 ;  Story,  Eq.  PI.  o.  61 ;  Coop,  Bq.  PI.  30 ;  Calvert  on  Parties,  414. 
■*  Countessof  Portland  v.  Prodgers,  a  Vem.  104 :  1  Eq.  Ca.  Ab.  171,  PI.  1. 
"  Newsome  v.  Sowyer,  3  P.  Wms.  37. 
°  1  Bright,  H.  &  W.  63,  and  the  cases  there  cited,  noUe. 
'  IHd  62 ;  and  see  Add.  Cont.  761. 
"  Oglander  v.  Baston,  1  Vem.  396;  Oarforlh  v.  Bradley,  2  Ves.  S.  675,  677. 
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been  stated,  exist  in  Courts  of 'Equity,  whei-e  it  seems  necessary  that 
in  all  cases  in  which  the  husband  seeks  to  recover  the  property  of  the 
wife,  he  should  make  her  a  party  co-plaintiff  with  himself,  ivhether  the 
right  to  the  property  accrued  before  or  after  marriage.  Thus,  in  Clearke 
V.  Lord  Angier, '  where  a  legacy  was  given  to  a  woman  whilst  she  was 
covert,  and  the  husband,  without  her,  exhibited  a  bill  for  it,  to  which 
the  defendant  demurred,  on  the  ground  that  the  wife  ought  to  have  been 
joined  in  the  suit,  the  demurrer  was  allowed. 

The  ground  upon  Avhich  Courts  of  Equity  require  the  wife  to  bo  joined 
as  co-plaintiff  with  her  husband  in  suits  relating  to  her  own  propert}- 
is,  the  parental  care  which  such  Courts  exercise  over  those  individuals 
who  are  not  in  a  situation  to  take  care  of  their  own  rights  ;  and  as  it 
is  presumed  that  a  father  would  not  marry  his  daughter  without  insist- 
ing uj)on  some  settlement  upon  her,  so,  those  Courts,  standing  in  loco 
parentis,  will  not  suffer  the  husband  to  take  a  wife's  portion,  until  he 
has  agreed  to  make  a  reasonable  provision  for  her,==  or  until  they  have 
given  the  wife  an  opportunity  of  making  her  election,  whether  the 
j)roperty  shall  go  to  her  husband,  or  shall  be  made  the  subject  of  a 
settlement  upon  her  and  her  children. 

This  right  of  a  wife  is  termed  her  equity  to  a  settlement ;  and  it  at- 
taches whenever  proceedings  are  pending  in  the  Court  of  Chancery, 
with  reference  to  her  personal  propertj^,'  or  her  equitable  interest  in 
real  estate,*  except  as  against  the  particular  assignee  of  her  life  es- 
tate." She  may  herself  institute  proceedings  for  the  purpose  of  raising 
her  equity;^  but  it  cannot  be  enforced  until  the  Court  is  about  to  make 
a  decree  or  order  directing  payment,  transfer  or  application  of  the 
property.' 

The  question  whether  the  right  attaches  to  the  wife's  life  interest 
has  been  much  discussed  ;  but  it  is  now  determined  that,  subject  to  the 
above-mentioned  exception,  it  does  so  attach.' 

1  Freeman,  160 ;  S.  0.  ncrni  Gierke  v.  Lord  Anglesey,  Nels.  78 ;  see  also  Blmmt  v.  Bestland,  B  Ves. 

515 ;  Anon.  1  Atk.  491 ;  Meales  t.  Meales,  5  Ves.  517,  n. ;  Can-  v.  Taylor,  10  Ves.  574,  579. 

2  Per  Lord  Hardwicke,  in  Jewson  v.  Moulson,  3  Atk.  419. 

3  Even  Tvliere  the  fund  is  not  in  court,  see  Henry  v.  Ogle,  1  0.  P.  Coop.  t.  Cott.  447. 

'  StvrgiSY.  Champneys,  5  M.  &  0. 97 ;  Sanson  v.  Keating,  4  Hare,  1 ;  Wortham  v.  Femberton,  1 
De  G.  &  S.  644 ;  but  see  Gfleaves  v.  Payne,  1  De  Ct.  J.  &  S.  87.  In  Smith  v.  Matthews,  3  De  G, 
r.  &  J.  189,  It  was  held  that  the  possible  estate  by  courtesy  of  the  husband  could  not  be  inter- 
fered with. 

'  Tidi  V.  Lister,  3  De  G.  M.  &  G.  857, 861,  889 :  18  Jur.  513 ;  and  see  Durham  v.  Crackles,  8  Jnr. 
N.  S.  1174,  V.  C.  W.  andposi. 

•  Lady  Elibank  v.  Montolicu,  B  Ves.  787 ;  and  cases  collected  in  Bosvil  v.  Srander,  1  P.  Wms.  459 ; 
Dtmaymbe  v.  Oreenacre,  2  D.  6.  P.  &  J.  509  :  7  Jur.  N.  S.  175 ;  Postgate  v.  Barnes,  9  Jur.  N.  S. 
456 :  11 W.  E.  356,  V.  C.  S. 

'  Jewson  V.  Moulson,  2  Atk.  419  ;  De  La  Garde  t.  Lempriere,  6  Beav.  344 ;  Osborne  v.  Morgan,  9 
Hare,  432 ;  Wallace  v.  Aulido,  1  Dr.  &  Sm.  216 :  9  Jur.  N.  S.  687 ;  3  X.  E.  567,  L.  J.  J. 

s  Sturgisv.  Chamjmeys,5yi..  &C.  97;  Wilkinson  v.  Charlesworth,  10  Beav.  334;  see,  however, 
Shillito  V.  Collett,  7  Jnr.  N.  S.  385,  where  V.  C.  Kindersley  held,,  that  an  annnity  given  to  a 
married  woman  by  will,  might  be  paid  to  her  husband  without  her  consent  in  court. 
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The  right  of  a  married  woman  to  have  a  settlement  made  upon  her- 
self and  her  children,  otit  of  her  personal  property  which  is  the  subject 
of  a  suit  in  Equity,  is  totally  distinct  from  her  right  by  survivorship  to 
such  of  her  clioses  in  action  as  have  not  been  reduced  into  possession  dur- 
ing the  joint  lives  of  herself  and  husband.  The  right  by  survivorship 
is  a  legal  right,  applying  equally  to  her  legal  and  equitable  interest ; 
but  her  right  to  a  settlement  depends  upon  the  peculiar  rule  of  Courts 
of  Equity  before  alluded  to,  which,  standing  in  toco  ^arenfts  with  regard 
to  a  feme  covert,  will  not  suffer  the  husband  to  take  the  wife's  portion 
until  he  has  agreed  to  make  a  reasonable  provision  for  her  and  her  chil- 
dren, unless  they  are  satisfied  that  it  is  with  her  free  consent  that  it  is 
paid  over  to  him. '  This  rule  of  Equity  is  not  of  modern  adoption,  but 
has  been  recognized  and  acted  upon  from  a  very  early  period.  In  the 
case  of  Tanfield  v.  Davenport,^  which  occurred  in  the  14  Chas.  I.,  Lord 
Keeper  Coventry  takes  notice  of  it ;  and  it  has  been  acknowledged  and 
followed  in  all  subsequent  cases,  where  a  wife  has  had  a  demand  in  her 
own  right,  and  application  has  been  made  to  a  Court  of  Equity  to  en- 
force it. '  Where,  however,  the  demand  is  not  one  which  accrues  to  the 
husband  in  right  of  his  wife,  although  he  may  be  entitled  to  it  under  a 
contract  made  upon  his  marriage,  yet  if  he  alone  has  the  right  to  sue 
for  it,  the  equity  of  the  wife  to  a  settlement  will  not  attach.^  Thus, 
where,  in  contemplation  of  marriage,  the  father  of  the  intended  wife 
covenanted  to  pay  £1000  to  the  husband  on  marriage,  and  also  that  his 
heirs,  or  executors,  should,  within  six  months  after  his  death,  pay  the 
further  sum  of  £500  to  the  husband  as  the  remainder  of  the  wife's 
portion,  it  was  held,  that  the  wife  was  not  entitled  to  a  settlement  out 
of  the  £500,  as  it  never  was  her  money,  and  was  only  a  debt  due  to  the 
husband  from  the  father.' 

In  order  to  ascertain  whether  the  married  woman  waives  her  equity 
to  a  settlement,  and  consents  to  her  husband  taking  the  property,  the 
practice  of  the  English  Court  is,  when  she  is  resident  in  London,  or  is 
willing  to  attend,  for  the  Judge  to  examine  her  apart  from  her  husband, 
at  the  time  of  pronouncing  the  decree  or  order  disposing  of  the  fund  :  ^ 
in  which  case,  a  note  of  the  examination  is  made  by  the  Eegistrar  in 
Court,  and  is  embodied  in  the  decree  or  order.  If  the  married  woman 
is  unable  or  unwilling  to  attend  the  Court,  owing  to  her  residence  in 

1  Jewson  V.  Mmlson,  2  Atk.  419. 

2  Tothill,  114 ;  and  see  1  Spence,  Eq.  Jur.  581,  596. 

'  Jewson  V.  Mmlson,  2  Atk.  419 ;  Milner  v.  Calmer,  2  P.  Wms.  641 ;  Adams  v.  Peine,  3  P.  Wms. 

11 ;  Brown  v.  Elton,  ib.  202 ;  Harrison  v.  Buckle,  1  Stra.  239 ;  Wincli  v.  Page,  Bumb.  86 ;  Mia- 

dlecome  v.  Marlow,  2  Atk.  619. 
■•  Brooke  v.  Bickes,  12  W.  E.  703,  V.  0.  S. 
"  Brett  V.  Forcer,  3  Atk.  403.    For  case  of  a  legacy  given  to  husband  and  wife  jointly,  see  Atcheson 

Y.Atcheson,  11  Beav.  485, 488. 
«  On  this  subject  see  Seton,  657,  671 ;  1  Bright's  H.  &  W.  88. 
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the  country  or  other  cause,  her  examination  may  be   taken  by  com- 
missioners, under  an  order  specially  appointing  them  for  this  purpose. ' 

Where  it  would  be  attended  with  inconvenience  to  have  a  married 
woman  examined  by  the  Court  or  a  Judge,  touching  her  consent  to 
abandon  her  interest  in  the  fund  in  litigation,  the  examination  may  be 
taken  by  the  Master.  = 

Such  order  may  be  made  in  various  forms,  and  at  different  stages  of 
the  proceedings.  Thus,  where,  on  pronouncing  the  decree  or  order 
dealing  with  the  fund,  it  is  suggested  by  counsel  that  an  immediate  ex- 
amination of  the  wife  by  commissioners  is  intended,  the  Court,  to  save 
expense,  will  sometimes  direct  the  fund  to  be  carried  over  to  the  sepa- 
rate account  of  the  wife,  and  by  the  same  order  appoint  the  commissioners, 
reserving  liberty  to  apply  :  in  which  case,  on  completion  of  the  exami- 
nation, an  application  for  payment  of  the  fund  may  be  made  by  petition, 
or,  in  cases  where  there  is  jurisdiction  at  chambers,  by  motion.  Or, 
the  Court  will  direct  the  drawing  up  of  the  decree  or  order  to  be  sus- 
pended for  a  few  days,  to  afford  an  ojpportunity  of  taking  the  examina- 
tion in  the  interval :  in  the  latter  case,  an  ex  parte  motion  is  made  for 
an  order  to  aj)point  the  commissioners  ;  and  when  the  examination  has 
been  completed,  the  matter  is  mentioned  again  to  the  Court,  and  the 
decree  or  order  is  directed  to  be  drawn  up,  embodying  therein  the  re- 
sult of  the  examination. 

Where,  in  any  case,  a  fund  has  been  carried  over  to  the  wife's  sepa- 
rate account,  an  application  to  deal  with  it  may  be  made  by  petition,  = 
or,  where  there  is  jurisdiction  at  chambers,  by  motion.  When  made 
by  petition,  the  usual  course  is  to  got  the  petition  answered  for  a  day 
sufficiently  distant  to  allow  of  the  examination  being  taken  in  the 
meantime  ;  on  the  petition  being  thus  answered,  an  ex  parte  motion  is 
made  in  chambers  for  an  order  to  appoint  the  commissioners,  and  the 
examination  is  taken  thereon  before  the  petition  is  heard.  If  the  pe- 
tition, in  any  case,  is  brought  on  before  the  wife  is  examined,  an  order 
to  examine  her  will  be  made,  and  the  petition  will  be  ordered  to  stand 
over  till  the  return  thereto;*  after  such  return,  the  petition  will  be 
placed  in  the  paper  and  disposed  of 

If  the  application  for  payment  out  is  made  by  motion,  evidence  of 
the  title  to  the  fund  should  be  adduced  on  the  hearing,  and  the  sum- 
mons will  be  adjourned  till  after  the  examination :  to  procure  which,  a 
motion  is  made  for  an  order  to  appoint  commissioners  ;  and  when  the 

1  See  form  Seton,  658.  No.  4. 

2  Tomkins  v.  Bolmes,  14  Grant,  245. 

2  In  our  Court  these  proceedings,  it  is  presumed,  would  he  liy  notice  of  motion. 
■•  See  form  of  order,  Seton,  658.    No.  4. 
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examination  has  been  perfected,  the  motion  to  pay  out  is  brought  on 
again,  and  an  order  made. 

The  married  -woman,  may,  however,  attend  the  Court  at  the  hearing 
of  the  petition,  or  the  Judge  at  chambers,  on  the  summons,  to  pay  out 
the  fund,  and  give  her  consent,  so  as  to  save  the  expense  of  an  examin- 
ation by  commissioners. 

The  married  woman,  on  attending  the  commissioners,  (or  Master)  is 
examined  secretly  and  apart  from  her  husband, '  to  whom,  in  what 
manner,  and  for  what  purpose  she  is  willing  and  desirous  that  the  fund 
should  be  disposed  of;  they  read  over  to  her  the  order  under  which  the 
examination  is  taken,  and  explain  to  her  its  purport;  the  examination 
is  taken  in  writing,  and  is  signed  by  her ;  a  certificate  of  the  examina^ 
tion,  written  at  the  foot  thereof,  is  then  signed  by  the  commissioners ;  an 
affidavit  verifying  all  the  signatures  is  made ;  and  the  examination, 
certificate,  and  affidavit^  are  filed  at  the  Eecord  and  Writ  Clerk's 
Office :  whence  office  copies  are  procured. 

Where  the  married  woman  is  abroad,  an  order  will  be  made  appoint- 
ing commissioners  resident  there ;  ^  and  the  mode  of  taking  and  authen- 
ticating an  examination  out  of  the  British  dominions,  is  exemplified  "by 
the  following  case.  In  Minet  v.  Hyde,"  the  order  was,  that  she  should 
appear  before  some  of  the  plaintiffs,  and  a  magistrate  of  Leyden,  to  be 
privately  examined  as  to  her  consent :  such  examination  to  be  in  writ- 
ing, in  the  French  or  German  language,  and  to  be  signed  by  her,  and 
attested  by  notaries-j)ublic,  whose  certificate  thereof  was  also  to  be  in 
writing,  cither  in  the  Prench  or  German  language.  It  was  also  ordered, 
that  such  signing  and  certificate  should  be  verified  by  the  affidavit  of 
some  credible  witnesses,  either  in  the  German  or  "French  language, 
before  a  proper  magistrate  of  Leyden;  and  that  the  examination,  certi- 
ficate, and  affidavit  should  be  translated  into  English  by  certain  notaries- 
public,  sworn  to  the  truth  of  their  translation.  * 

Where,  however,  the  wife  is  domiciled  abroad,  and  in  a  country  hy 
the  law  of  which  there  is  no  equity  to  a  settlement,  but  the  whole  is 
payable  to  the  husband,  her  consent  is  not  necessary"; « that  the  law  is  so, 
must,  however,  be  proved  as  a  fact  in  each  case.' 

1  The  husband,  or  his  solicitor,  or  any  person  connected  with  them,  should  not  bo  present  at  this 
examination ;  see  Ee  Bendyslie,  3  Jur.  N.  S.  727 ;  5  W.  R.  816,  V:  C.  K. 

=  Be  Tasburgh,  1 V.  &  B.  607. 

3  Parscms  v.  Dunne,  3  Ves.  S.'60 ;  Sourdillm,  r.  Adair,  3  Bro,  C.  C.  237 :  Gibbons  y.  Kibbey,  7  Jur. 
N.  S.  1298 :  10  W.  R.  55,  V.  C.  K. ;  Wedderburn  v.  Wedderburn,  M.  R.  in  Chamb.  6  Aug.,  1864. 

«  a  Bro.  C.  C.  C63. 

=  3  Bro.  C.  C.  ed.  Belt,  p.  663,  n.  1 ;  see  also  Parsons  v.  Dunne,  Belts  Sup.  lo  Ves.  S.  276. 

*  Campbell  T.  French,  8  Ves.  321 ;  Dues  v.  Smith,  Jac.  544 ;  Anstruther  \.  Adair,  2  M.  &  K.  B13 ; 
Hitchcock  V.  Clendinen,  12  Beav.  534 ;  W  Oormiclc  v.  Garnett,  5  De  G.  M.  &  G.  278 :  18  Jur. 
412 ;  see  however,  Schwabacher  v.  Becker,  3  Sm.  &  G.  App.  4 ;  but  if  the  feme  covert,  is  a  ward 
of  Court,  the  case  is  different,  and  the  Court  wiU  direct  a  settlement.  In  re  TweedaWs  Settle- 
ment, Johns.  109. 

'  APCormick  v.  Garnett,vii.  sup.  In  SutJierland  v.  Toung,  6  L.  T.  N.  S.  738,  M.  E.,  legacies  of 
£250  each  to  a  Frenchman's  daughters,  married  to  French  subjects,  were  ordered  to  be  paid  to 
the  wives. 
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Before  a  fund  belonging  to  a  married  woman  will  be  paid  out  of 
Court, '  an  afSdavit  is  required  to  be  made  by  the  husband  and  wife, 
that  no  settlement,  or  agreement  for  a  settlement,  has  been  made ;  or, 
if  there  is  any  settlement,  or  agreement,  then  an  afiidavit  by  them 
identifying  the  instrument,  and  stating  that  there  is  no  other;''  and  the 
instrument  must  be  produced.  "Where  produced  in  Court,  the  counsel  of 
the  husband  and  wife  certifies  that  he  has  carefully  perused  it,  and  that 
the  fund  in  question  is  not  affected  thereby ;  ^  but  where  produced  in 
chambers,  an  affidavit  by  their  solicitor  to  the  like  effect  is  required. 
On  an  application  for  an  order  to  examine  the  wife,  unless  the  affidavit 
of  no  settlement  be  produced,  the  order  will  direct  that  it  be  made 
before  the  examination  is  taken:*  in  which  case,  it  is  usual  to  swear  the 
affidavit  before  one  of  the  commissioners  appointed  by  the  order,  if  he 
is  competent  to  administer  an  oath  in  Chan'cery.  Where  the  marriage 
is  not  otherwise  proved,  the  affidavit  should  state  the  time  and  place  of 
the  marriage,  and  a  certificate  thereof  should  be  exhibited. 

As  a  general  rule,  the  consent  of  the  wife  will  not  be  taken  by  the 
Court  until  the  amount  of  the  fund  is  clearly  ascertained,^  except  where 
it  is  subject  only  to  a  deduction  for  costs  ; "  but  her  consent  has  been 
taken  to  the  part  ascertained  from  time  to  time.''  Formerly,  it  was 
not  the  practice  of  the  Court  to  direct  a  fund  belonging  to  a  married 
woman  to  be  paid  out  of  Court  at  the  hearing  of  the  cause  ; '  but  it  was 
directed  to  bo  transferred  to  a  separate  account,  usually  entitled  the 
account  of  the  husband  and  wife ;  and  after  such  transfer,  a  petition 
was  presented  for  payment  out  of  Court  of  the  money  so  transferred.' 
Now,  however,  where  the  wife  appears  in  Court  and  consents,  the  fund 
may  be  directed  to  be  paid  out  at  the  hearing  of  the  cause,  or  on  further 
consideration." 

If  the  wife  be  not  of  full  age,  she  is  incapable  of  giving  her  consent ; 
in  that  case,  therefore,  the  Court  will  not  examine  her,  but  will  i-equire 

•  See  Bough  v.  Byley,  2  Cox,  157 ;  Mrington  v.  Mlrington,  4  Drew,  B45. 

"^  When  the  joint  affidavit  cannot  be  obtained,  the  Court  has  been  satigfled  with  other  evidence, 
Rowland  v.  OaUey,  14  Jur.  845.  V.  C.  K.  B. ;  Anm,  3  Jur.  N.  S.  839,  V.  C  W.  As  to  the  affida- 
vit required  where  the  wife  is  dead,  and  an  affidavit  of  no  settlement  could  not  be  obtained,  see 
Clarke  v.  Woodward,  26  Beav.  455.  Where  the  settlement  was  Scotch,  the  Court  required  the 
affidavit  of  a  Scotch  advocate  that  it  did  not  affect  the  fund.  Be  Todd,  Shand,  v.  Kidd,  19 
Beav.  583. 

3  See  form  of  recital  thereof  in  Seton,  657.    No.  2. 

1  See  form  of  order,  Seton,  658.  No.  4.  The  V.  C  Kindersley  requires  the  affidavit  to  be  produced 
before  the  order  to  examine  is  made,  Seton,  663. 

^  Sperling  v.  BocJifort,  8  Yes.  164,  178;  Woollands  v.  Orowther,  12  Vcs.  174,  178;  Jerneganv. 
boater,  6  Mad.  32 ;  Jfo««  V.  ZluniOjo,  8  W.  E.  39,  V.  C.  W.    S.C.nom.    Anon.    5  Jur.  N.S.  1124. 

8  Packer  v.  Packer,  1  Coll.  92 ;  Mnsgrove  v.  Flood,  1  Jur.  N.  S.  1086,  V.  0.  W. ;  Boberts  v.  Collett, 
1  Sm.  &  G.  138. 

'  Powell  V.  Merreit,  Seton,  661. 

s  Campbell  V.  Harding,  6  Sim.  283. 

»  Ibid. 
1°  13  &  14  Vic.  c.  35,  s.  28 ;  and  see  ante,    We  have  no  Statute  similar  to  this. 
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the  husband,  in  case  he  applies  to  this  Court  for  her  equitable  property, 
to  make  a  proper  settlement  upon  her.'  If  the  wife  is  of  age,  and 
persists  in  giving  her  consent,  and  waiving  her  equity  to  a  settlement, 
it  appears  that  the  Court  cannot  i-efuse  to  act  in  accordance  with  her 
wish.  In  Ex  parte  Higham,^  however,  Lord  Hardwicke  considered 
himself  entitled  to  object  to  the  whole  fund  being  paid  over  to  the 
husband,  who  was  in  trade,  oven  though  the  wife  consented ;  but  in  the 
previous  case  of  Willats  v.  Kay,'  where  the  wife  had  appeared  in  Court, 
and  being  examined,  desired  that  the  whole  money  might  bo  paid  to 
her  husband,  the  Master  of  the  Eolls,  although  the  parties  had  married 
without  the  consent  of  the  wife's  relations,  and  the  husband  appeared 
to  be  insolvent,  refused  to  refer  it  to  the  Master  to  consider  a  scheme 
for  securing  a  provision  for  the  wife  :  observing,  that  it  was  never  done 
unless  circumstances  of  fraud,  or  of  compulsion  on  the  part  of  the 
husband  appear ;  and  that  a  wife  might  as  well  dispose  of  her  personal 
estate,  over  which  she  has  an  absolute  control,  as  of  real  estate,  which 
she  might  do  by  joining  in  a  fine  with  her  husband." 

It  would  seem  that,  as  long  as  the  money  remains  in  Cou^rt,  the  wife 
may  claim  a  settlement  out  of  it,  although  she  has  consented  to  its 
being  paid  to  her  husband  ;  or  that,  at  any  rate,  this  is  so  where  she 
was  not  aware  of  material  circumstances  at  the  time  of  giving  her  con- 
sent.' 

It  seems  that,  were  a  wife's  consent  has  been  already  given  upon  her 
examination  before  another  competent  tribunal,  she  need  not  be  again 
examined  in  a  Court  of  Equity;  thus,  in  Campbell  v  French,^  Lord 
Eosslyn  did  not  think  it  necessary  to  issue  a  commission  to  take  the  ex- 
amination of  a  married  woman  residing  in  America,  as  she  appeared 
to  have  been  examined  under  a  commission  issued'  by  the  government 
of  Virginia,  and  had  consented  to  a  power  of  attorney  to  receive  the 
legacy,  which  had  been  executed  by  her  husband.  And  so  it  has  been 
held,  that  where  a  married  woman  is  entitled  to  a  share  of  money  aris- 
ing from  the  sale  or  mortgage  of  an  estate  which  has  been  mortgaged 
or  sold,  and  in  order  to  effect  such  sale  or  mortgage  she  has  joined  in 
levying  a  fine  of  her  share,  and  for  that  purpose  has  undergone  the 

'  Sludbs  V.  Sargon,  2  Beav.  496 ;  Ahraham  v.  Newcombe,  12  Sim.  566.  As  to  the  course,  where  the 
wife  is  rum  compos,  see  Caidecott  v.  Harriscm,  Seton,  663. 

2  2  Ves.  S.  579.    The  ground  of  this  decision  appears  to  have  heon,  that  the  lady  Iiad  heen  a  ward 

of  Court ;  see  also  BiMles  v.  Jackson,  26  Beav.  S83 ;  3  De  G.  &  J.  544 :  4  Jur.  N.  S.  1069 :  5  ib.  901. 

3  3  Atk.  67. 

"See  Milner  v.  Cblmer,%  P.  Wms.  6S9,  642 ;  Lanoy  v.  Athol,  2  Atk.  444,  448 ;  Oldham  v.  Hughes, 
ib.  462 ;  Hearle  v.  Greenbank,  3  Atk.  695,  709 ;  Parsons  v.  Dunne,  2  Ves.  S.  60 ;  Minel  v.  Hyde, 
2  Bro.  C.  C.  663 ;  Dimmoch  v.  Atkinson,  3  Bro.  C.  0.  19S ;  EUis  v.  Atkinson,  ib.  565 ;  Hood  v. 
Burlton,  4  Bro.  C.  0. 121. 

*  Watson  V.  Marshall,  VJ  Beav.  863. 

«  3  Ves.  331,  323. 
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usual  examination  in  tho  Court  where  such  fine  has  been  levied,  she 
will  be  barred,  by  the  fine,  of  her  equity  fiar  a  settlement. ' 

The  right  of  a  married  woman  to  have  a  settlement  made  of,  or  out 
of,  a  fund  in  Court,  arises,  however  small  the  fund  may  be ;  but  if  it 
is  under  £200,  or  is  likely  to  be  reduced  thereto  by  costs,^  or  produces 
less  than  £10  a-year,^  she  may  waive  her  equity  to  a  settlement  with- 
out being  separately  examined." 

When  the  AccountantGeneral  is  directed  to  pay  or  transfer  any  sum 
of  money  or  stock  to  an  unmarried  Avoman,  and  she  marries  before  pay- 
ment or  transfer,  and  the  sum  does  not  exceed  £200,  or  £10  a  year, 
the  Accountant-General  may  pay  or  transfer  the  same  to  the  woman 
and  her  husband,  upon  proof  of'  the  marriage,  and  such  affidavit  of  no 
settlement  as  has  been  mentioned  above  ;^  or,  in  case  there  has  been 
a  settlement,  upon  the  affidavit  of  the  solicitor,  that  in  his  judgment 
the  settlement  does  not  afl'oct  the  fund.  But  where  the  fund  in  Court 
exceeds  the  limit  above  mentioned,  a  special  order  for  payment  is 
necessary  :  which  can  bo  obtained  at  chambers,  on  ex2Mrte  motion,  sup- 
ported by  the  production  of  the  order  under  which  the  fund  was  directed 
to  be  paid  to  the  woman,  the  Accountant-General's  certificate,  and  an 
affidavit  by  her  and  her  husband  of  the  marriage,  and  of  no  settlement ; 
or  by  petition  on  the  like  evidence,  where  there  is  no  jurisdiction  at 
chambers. 

The  Court  will  not  dispense  with  the  separate  examination  of  the 
married  woman,  in  cases  where  it  is  proposed  to  pay  the  fund  to  her 
separate  receipt ;  as  that  would  bo,  in  effect,  the  same  as  payment  to 
the  husband. " 

The  rule  of  the  Court  appears  to  be,  that  the  wife  can  only  consent 
to  part  with  that  interest  which  is  the  creature  of  a  Court  of  Equity: 
viz.,  the  right  Avhich  she  has,  in  a  Court  of  Equity,  to  claim  a  provision 
by  way  of  settlement  on  herself  and  children,  out  of  the  property  which, 
at  Law,  the  husband  could  take  possession  of  in  her  right. '  This  equity 
arises  upon  the  husband's  legal  right  to  present  possession ;  and  the 
principle  has  no  application  to  a  remainder  or  reversion,  which  can  only 
be  passed  to  the  husband  when  it  falls  into  posses'sion.'     With  respect 

■  May  V.  Boner,  4  Sim.  360 ;  see  now  3  &  4  Will.  XV.  c.  74,  s.  "it,  substituting  an  acknowledged  deed 

for  a  fine :  Shelford,  E.  P.  Stat.  389. 
'  Boberts  v.  Collelt,  1  Sm.  &  G.  138 ;  but  see  Sporle  v.  Barnaby,  10  Jur.  N.  S.  1142,  V.  C.  S. 
3  See  Seton,  660 ;  Ord.  1. 1. 
•1  BeKinhaid,  1  Drew.  326.    The  case  of  Foden  v.  Fimwy,  4  Huss.  438,  is  not  now  binding,  Be 

Cutler,  14  Beav.  320 ;  and  see  Doody  v.  Biggins,  a  Jur.  N.  S.  1068,  V.  U.  AV. 
5  Ante.    It  may  be  observed  tliat  in  this  Province  the  Registrar  may  be  considered,  in  a  general 

way,  as  the  Accountant  General  under  Orders  353  et  seQ. 
«  Mawe  V.  Heaviside,  1  Jur.  N.  S.  817 ;  9  W.  E.  6-19,  V.C.K. ;  Gibbons  v.  Kibbey,  7  Jur.  N.  S.  1298 ; 

10  W.  R.  55,  V.  C.  K. ;  and  see  Seton,  664. 
'  Plckard  v.  Roberts,  3  Mad.  385. 
s  Ibid. 
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to  an  interest  of  this  description,  it  has  been  stated  generally,  that  the 
Court  will  not  allow  her,  by  any  act  of  hers  during  covertui-o,  to  bind 
her  future  rights.  Without  her  consent,  the  Court  will  not  deal  with  it 
or  dispose  of  it  at  all :  and  her  consent  the  Court  will  refuse  to  take. ' 
Thus,  a  petition,  which  had  for  its  object  the  payment  to  the  husband 
of  a  sum  of  money,  to  which  the  wife  was  entitled  in  reversion  after  the 
death  of  her  mother,  was  refused. = 

In  Macannickv.  JBuller,^  however.  Lord  Kenyon,  M.  E.,  made  an  order, 
upon  the  consent  of  a  married  woman  given  in  Court,  for  the  payment 
of  trust  money  to  her  husband,  which  appears  to  be  completely  at 
variance  with  the  rule  laid  down  in  the  cases  just  cited.  In  that  case, 
on  the  marriage  of  the  plaintiff,  a  sum  of  £9,000  had  boon  vested  in 
trustees,  upon  trust  to  pay  the  interest  to  the  husband  for  life,  and  after 
his  death  to  the  wife  for  life,  and  upon  the  death  of  the  survivor  to  pay 
the  principal  to  such  persons  as  such  survivor  should  direct ;  but  the 
husband,  having  occasion  for  the  money,  joined  with  the  wife  in  exe- 
cuting a  deed-poll,  whereby  they  appointed  the  money  immediately  to 
the  husband  ;  and  upon  personal  examination  of  the  wife  in  Court,  the 
trustees  were  directed  to  pay  the  money  to  the  husband. 

In  the  case  of.  Whittle  v.  Henning,'^  the  important  question  came  be- 
fore Lord  Cottenham,  whether  a  married  woman,  entitled  under  settle- 
ment to  a  reversionary  interest  in  a  fund  in  Court,  could,  by  obtaining 
assignments  of  all  the  interests  in  the  fund  previous  to  that  settled 
upon  herself,  make  herself  absolutely  entitled  to  the  whole  fund,  so  as 
to  have  it  paid  out  of  Court.  It  was  held,  after  an  elaborate  judgment, 
and  a  review  of  all  the  cases,  that  she  could  not  do  so. 

Where  property  is  settled  to  the  separate  use  of  a  married  woman, 
her  separate  examination  is  not  necessary  in  order  to  pass  her  interest 
to  a  purchaser.  The  jDrinciple  upon  which  this  rule  is  founded  is,  that 
she  is,  as  to  that  property,  a  feme  sole,  and,  as  such  has  a  disposing  power 
over  it;  5  and  it  applies  as  much  to  reversionary  property  as  to  property 
in  possession. «  Upon  the  same  principle,  where  a  married  woman  to 
whom  an  annuity  was  bequeathed  for  her  separate  use,  joined  with  her 
husband  in  assigning  part  of  it  for  a  valuable  consideration,  and  she,  the 
husband,  and  the  purchaser,  afterwards  filed  a  bill  against  the  executors 
of  the  testator  under  whom  the  annuity  was  claimed :  a  doubt  .having 

1  Per  Lord  Cottenliam,  in  Frank  v.  Frank,  3  M.  &  C.  178.    She  may  however,  now  release  her 

equity,  under  the  provisions  of  the  30  &  31  Vic.  c.  57. 
^  Fickard  v.  Boierts,  3  Mad.  384 ,  see  Stife  v.  Fkeritt,  1  M.  &  O.  37,  41 ;  Fichards  v.  Chambers,  10 

Ves.  580 ;  Bitchie  v.  Broadbenl,  2  J.  &,  W.  456 ;  Osborne  v.  Morgan,  0  Hare,  434 ;  and  post,  p.  117, 

et  seq. 
=  1  Cox,  357. 

0  2  Phil.  731 :  11  Beav.  323 ;  Story  v.  Tonge,  7  Boav.  91. 

5  Unless  she  is  restrained  from  anticipation,  see  Symonds  v.  Wilks,  13  W.  E.  541,  M.  K. 
'  Sturgis  V.  Corp,  13  Ves.  190 ;  and  see  Keene  v.  Johnston,  1  Jones  and  Oar.  365. 
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occurred  whether,  in  such  a  case,  a  decree  could  be  taken  by  consent. 
Sir  J.  Leach,  M.  E.,  was  of  opinion  that  it  could,  and  directed  the  decree 
to  be  drawn  up  accordingly. ' 

But  although,  where  property  has  been  settled  to  the  separate  use  of 
a  married  woman,  the  Court  will  give  effect  to  her  alienation  of  such 
propertj^;  in  the  same  manner  that  it  gives  effect  to  an  alienation  of  a 
feme  sole,  the  rule  does  not  extend  to  transactions  with  her  husband, 
which  are  looked  upon  by  the  Court  with  considerable  jealousy ;  so 
much  so,  that  the  Court  has  refused  to  pay  the  separate  money  of  the 
wife  to  the  husband,  without  the  examination  of  the  wife  in  Court.  =  It 
is  not,  however,  to  be  understood  that  a  wife  may  not,  in  any  ease,  dis- 
pose of  her  separate  property  to  her  husband,  unless  by  consent  in 
Court,  or  before  commissioners.  Several  instances  have  occurred  where 
wives,  by  acts  in  pais,  have  parted  with  separate  property  to  their  hus- 
bands. ^  It  should  be  observed,  however,  that  such  gifts  are  never  to  be 
inferred  without  very  clear  evidence.' 

If  a  married  woman,  upon  being  examined  apart  from  her  husband, 
refuses  to  give  her  consent  to  the  money  being  paid  to  him,  the  conse- 
quence of  such  refusal  is,  that  the  Coxirt  directs  a  proper  settlement  to 
be  made,  generally  determining  at  once=  the  amount  to  be  settled,  and 
referring  it  to  chambers  to  approve  of  the  necessary  deed ;  and  the  pro- 
ceedings are  usually  completed  there,  without  further  mention  to  the 
Court.  °  If  the  fimd  is  small,  it  is  usual,  for  the  purpose  of  saving  the 
expense  of  a  deed,  to  settle  the  fund  at  once  by  the  decree  or  order.'' 

It  is  to  be  remarked,  that  although  the  Court  will,  in  general,  oblige 
the  husband  to  make  a  settlement  upon  his  wife  and  children  of  any 
property  which  he  may  be  entitled  to  in  right  of  his  wife,  for  the  re- 
covery of  which  it  is  necessary  to  resort  to  a  Court  of  Equity,  yet,  where 
there  is  no  suit  pending,  the  husband  is  authorised  to  lay  hold  of  his 
wife's  property,  wherever  he  can  find  it. ' 

^  Stinson  v.  Ashley,  5  Riiss.  4  ;  but  it  would  seem  that  there  must  be  an  affidavit  of  no  secllcment, 

■    Anon,  3  Jur.  N.  S.  839,  V.  C.  W. 
2  3  Bright,  H.  &  W.  257 ;  Gnllan  v.  Trimbey,  2  J.  &  W.  457,  u. ;  Wordsworth  v.  Dayrdl,  2  Jur. 

N.  S.  631,  V.  C.  K. ;  and  see  Milnes  v.  Busk,  2  Ves.  J.  493.    In  Anon.,  3  Jur.  N.  S.  839,  before 

referred  to,  the  fund  was  paid  to  the  wife  on  her  separate  receipt,  without  examination  in  Court ; 

but,  qu(Bre,  whether  this  was  not  done  in  consequence  of  her  living  separated  from  her  hushand. 

As  to  the  mode  by  which  the  husband  can  be  excluded,  where  the  wife  is  entitled  to  stock  for  her 

separate  use,  see  Seton,  663. 
5  Pawlet  V.  Belmal,  2  Ves.  S.  663. 
■>  Bich  V.  CocJrfZ,  9  Ves.  369  ;  Harvey  v.  AsMey,  cited  2  Ves.  S.  671. ;  3  Atk.  607 ;  Co.  Lilt,  by  Harg. 

3.  a.  n. 
5  Coster  V.  Coster,  9  Sim.  597,  605 ;  Napier  v.  Napier,  1  Dr.  &  War.  407. 
•  For  fonns  of  orders,  see  Seton,  664. 
'  Seton,  665 ;  Be  Cutler,  14  Beav.  220 ;  Bagshaw  v.  Winter,5  De  G.  &  S.  466 ;  Watson  v.  Marshall, 

17  Beav.  368 ;  and  see  abstract  of  order,  ib.,  p.  365 ;  Be  Kincaid,  1  Drew.  326 ;  Wright  v.  King, 

18  Beav.  461 ;  Buncombe  v.  Greenacre,  No.  2,  29  Beav.  578.  Where  the  husband  refuses  to  exe- 
cute the  settlement,  and  the  trustees  decline  to  act,  the  fund  was  ordered  to  remain  in  Court  as 
settled,  and  the  interest  to  be  paid  to  the  wife  for  her  separate  use  for  life.  Be  Butt,  cited,  Seton, 
671. 

8  Jewson  V.  Moulson,  3  Atk.  419. 
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There  is  no  doubt  that,  previously  to  a  bill,  a  tru.stee  who  is  in  posses- 
sion of  the  wife's  property,  real  or  personal,  may  pay  the  rents  of  the 
I'eal  estate  to  the  husband,  or  may  hand  over  to  him  the  personal  estate ; ' 
and  the  Court  will  not,  upon  bill  filed,  recall  it.^  But  the  trustee  may 
equally  refuse  to  pay  the  husband  till  compelled  by  the  filing  of  a  bill, 
in  order  that  the  wife  may  obtain  the  full  benefit  of  the  protection 
afforded  her  by  a  Court  of  Equity ;  and  the  circumstance  that  the  wife 
joined  with  the  husband  in  making  the  demand  is  of  no  weight  what- 
ever. ^  Where,  however,  a  bill  has  already  been  filed,  a  trustee  cannot 
exercise  his  discretion  upon  this  point ;  as  the  bill  makes  the  Court  the 
tru.stee,  and  takes  away  from  the  actual  trustee  his  right  of  dealing 
with  the  property,  without  its  sanction. 

With  respect  to  the  nature  of  the  settlement  made  by  the  Court,  and 
the  proportion  of  the  interest  given  to  the  wife,  no  certain  rule  can  be 
laid  down  :  the  amount  being  entirely  in  the  discretion  of  the  Court, 
and  depending  upon  the  particular  circiimstances  of  each  case.  If  the 
husband  is  living  with  her,  and  maintaining  her  and  her  children,  he 
will,  in  the  absence  of  any  sj)ecial  circumstances,  be  allowed  the  interest 
on  the  whole,  so  long  as  he  maintains  her."*  When  the  husband  is  not 
living  with  the  wife  and  maintaining  her  and  her  children,  as  when  he 
has  become  bankrupt  or  insolvent,  or  has  deserted  her,  the  whole,  or 
some  portion  of  the  fund  will  be  settled,  immediately,  upon  the  .wife 
and  children.  With  regard  to  the  amount  which  will  be  settled,  it  has 
been  before  observed,  that  this  depends  upon  all  the  circumstances  of 
each  particular  case;  but  it  may  be  mentioned,  that  the  whole  fund  has 
been  settled  :  where  the  husband  was  bankrupt,  and  had  received  large 
advances  from  the  wife's  father ; '  where  the  husband  deserted  his  wife, 
and  contributed  nothing  to  her  support ; «  where  the  husband  was  insol- 
vent, and  had  received  large  sums  in  right  of  his  wife;'  and  where  the 
husband  was  bankrupt,  and  had  deserted  his  wife ;  =  and  in  the  recent 
reports,  numerous  cases  will  be  found  in  which,  under  the  circumstances, 
the  whole  fund  was  settled.'     In  other  cases,  the  fund  has  been  divi- 

1  Murray  v.  Lord  Elibank,  10  Ves.  90. 

2  Glainsier  v.  Sewer,  8  Ves.  206 ;  Macaulay  v.  Philips,  4  Ves.  15 ;  Murray  v.  MUiank,  10  Ves.  00. 

3  Re  Swan's  Settlement,  12  W.  E.  138,  V.  0.  W 

*  Btdlock  V.  Menzies,  4  Ves.  798 ;  Sleech  v.  Thoringlm,  3  Ves.  S.  560. 

'  Gardner  v.  Marshall,  14  Sim.  573,  684. 

»  Gilchrist  v.  Cator,  1  De  G.  &  S.  188 ;  Se  Ford,  32  Beav.  621 ;  9  Jur.  N.  S.  740.  In  Kernick  v. 
Kemick,  4  K.  E.  533,  V.  0.  W..  where  the  husband  had  deserted  the  wife,  but  maintained  their 
children,  the  whole  fund  was  settled  on  her  for  life ;  but  leave  was  reserved  to  him  to  apply,  on 
her  death,  in  respect  to  the  payment  to  him  of  any  part  of  the  income  during  his  life. 

'  Scott  V.  Spashett,  3  M'N.  &  G.  599. 

8  Dunkley  v.  Dunkley,  2  De  G.  M.  &  G.  390,  396. 

'  Be  Cutler,  14  Beav.  220;  Marshall  v.  Fowler,  16  Beav.  249;  Se  Kincaid,  1  Drew.  2,%^-,  Watson  v. 
MarslwM,  17  Beav.  363 ;  Francis  v.  Brooking,  19  Beav.  347 ;  Barrow  v.  Barrow,  6  De  G.  M.  & 
G.  782;  Gent  v.  Harris,  10  Hare,  384;  Be  Wilson,  1  Jur.  N.  S.  569,  V.C.S. ;  Koeier  v.  Sturgis, 
22  Beav.  688 ;  Me  Disney,  2  Jur.  N.  S.  206,  T.O.W. ;  Be  Welchman,  1  Giflf.31 ;  5  Jul-.  N.  S.  886  ; 
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ded;>  and  in  the  older  cases  one-half  has  been  frequently  settled  ;2  but 
the  rule  that  one  half  is  generally  the  proportion  settled,  which  is  often 
referred  to  in  the  older  reports,  is,  it  would  seem,  not  much  regarded  in 
the  more  recent  cases ;  =  where  however,  the  fund  is  under  £200,  it  is  the 
usual  pratice  not  to  divide  it.* 

The  Court,  however,  will  not  permit  the  equity  of  the  wife,  to  main- 
tenance out  of  her  own  fortune,  to  be  defeated  by  any  trick  or  con- 
trivance for  that  purpose  on  the  part  of  her  husband.  If,  therefore,  as 
in  Calmer  v.  Calmer,^  ho,  with  an  intention  to  desert  her  (which  he 
afterwards  carries  into  effect),  make  a  fraudulent  conveyance  of  his  and 
her  proj)ert_)',  upon  trust  to  pay  his  own  debts,  the  transaction  will  not 
prejudice  her  right  to  maintenance  ;  but  the  Court  will  follow  her 
property  into  the  hands  of  the  trustees,  and  order  her  an  allowance 
suitable  to  her  fortune,  and  the  circumstances  of  her  husband,  although 
it  may  be  necessary,  in  order  to  effect  that  purpose,  to  resort  to  part  of 
his  own  property  so  vested  in  trust. 

It  is  to  be  observed,  that  the  Court  will,  as  has  been  shown,  not  only 
appropriate  the  interest  of  a  wife's  equitable  property,  for  her  support, 
in  cases  where  she  has  been  deserted  by  her  husband,  or  obliged  to  leave 
him  in  consequence  of  his  improper  conduct  towards  her,  but  it  will, 
under  similar  circumstances,  if  a  stranger  has  advanced  to  the  wife 
money  for  her  maintenance,  order  it  to  be  repaid  to  him  out  of  her 
estate.  8  Thus,  in  Guy  v.  Pearkes,''  where  it  appeared  that  the  wife  was 
unprovided  for ;  that  her  husband,  after  having  gone  to  sea  and  deserted 
her,  had  subsequently  to  his  return  neither  cohabited  with  her,  nor 
afforded  her  any  support,  but  had  since  gone  to  the  Bast  Indies,  and  had 
not  been  again  heard  of ;  and  that  it  was  unknown  whether  he  were 
living  or  dead  ;  and  it  also  appeared  that  A.  had  made  advances  to  her 
of  £30  a-year  during  the  above  period,  which  were  her  only  support : 
upon  application  being  made  to  the  Court,  that  so  much  of  the  wife's 
stock  standing  in  the  Accountant-General's  name  as  would  raise  £210 
might  be  sold,  and  the  proceeds  paid  to  A.  in  satisfaction  of  his  debt, 
and  that  a  further  sum  of  £50  might  bo  paid  to  the  wife,   and  that  the 

Smith  V.  Smith,  3  Giff.  121 ;  Ward  v.  Yates,  1  Dr.  &  S.  80 ;  Duncombe  v.  Greenacre,  29  Beav. 

57f :  7  Jur.  N.  S.  650;  Be  Tiibbs,  8  W.  K.  370,  V.C.K. ;  and  see  Be  Grove,  3  Giff.  575  ;  9  Jur.  N. 

S.  38 ;  iZe  Merriman,  10  W.  H.  334 ;  Kernick  v.  Kernick,  4  N.  R.  533,  V.  0.  W. 
■  Naraer  v.  Napier,  1  Dm.  &  War.  407;  Coster  v.  CosfAir,  9  Sim.  597:  Ex  parte  Pugh,  1  Drew.  202; 

Bagshaw  v.  Winter,  5  De  G.  &  S.  466 ;  Walker  v.  Drury,  17  Beav.  482. 
s  Jewson  v.  Moulson,  2  Atk  417,  4^3  ;  Worrall  v.  Marlor,  1  Oox.  153 ;  2  Dick.  647 ;  Brown  v.  Cla/rk 

3  Ves.  166 ;  Pringle  v.  Hodgson,  z6.  617,  630 ;  Steinmetz  v.  Hallhin,  t  Glyn.  &  J.  64 ;  .Ec  parte 

O^ferratt,  ib.  347. 
'  Be  Kincaid,  1  Drew.  326 ;  Ward  v.  Yates,  1  Dr.  &  S.  80 ;  Archer  v.  Gardner,  C.  P.  Coop.  340 ; 

Snirett  v.  Willows,  13  W.  E.  734 ;  Be  Tubbs,  S  W.  R.  270,  V.  C.  K. ;  bwt  see  Be   Orove,3  Giff. 

575:  OJur.N.  S.  38. 
<  Md. 

5  Mos.  118, 121 ;  see  also  Atherton  v.  Nowelt,  1  Cox,  229. 
»  1  Briglit,  H.  &  W.  258. 
•>  IS  Ves.  196 ;  and  see  Be  Ford,  32  Beav.  621 :  9  Jur.  N.  S.  740. 
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dividends  upon  the  remaining  fund  might  in  future  be  paid  to  her  for 
her  support,  the  application  was  granted :  A.  having  made  an  aflftdavit, 
that  he  was  induced  to  make  the  advances  upon  the  faith  of  being  re- 
paid them  out  of  the  above  property.  In  pronouncing  his  judgment, 
Lord  Eldon  thus  expressed  himself:  "  I  have  a  strong  impression  upon 
my  mind  that  this  has  been  done,  and,  independently  of  precedent,  I 
think  the  Court  may  do  it:  as  the  husband,  deserting  his  wife,  leaves  her 
credit  for  necessaries,  and  would  be  liable  to  an  action  ;  and  although 
execution  could  not  be  had  against  the  stock,  the  effect  might  be  ob- 
tained circuitously,  as  he  could  not  relieve  himself,  except  by  giving  his 
consent  to  the  application  of  this  fund." 

If  a  husband  be  willing,  and  offer  to  maintain  his  wife,  and  she, 
without  sufficient  reason,  refuse  to  reside  with  him  :  ujion  his  applica- 
tion for  the  interest  of  her  fortune,  the  Court  will  order  payment  of  it 
to  him,  even  though  he  decline  to  make  a  settlement  upon  her. ' 

As  to  the  effect  of  the  wife's  misconduct  upon  her  equity  for  a  main- 
tenance, it  is  a  trite  observation,  that  persons  appealing  to  a  Court  of 
Justice  ought  to  enter  it  with  clean  hands  ;  i.  e.,  they  must  be  worthy 
and  proper  to  receive  the  redress  which  they  seek :  hence  it  follows, 
that  if  the  wife  has  been  guilty  of  gross  misconduct,  a  Court  of  Equity 
will  not  consider  her  to  be  entitled  to  protection.  If,  therefore,  she 
has  committed  adultery,  or  has  elojped  from  her  husband  without  a 
sufficient  reasoji,  the  Court  will  remain  passive,  and  not  interfere  at 
her  suit  to  allow  her  a  maintenance  out  of  her  equitable  property. " 

The  question  whether,  in  the  case  of  a  particular  assignee  claiming 
by  purchase  from  the  husband  for  a  valuable  consideration,  the  Court 
would  or  would  not  impose  upon  him  the  condition  of  making  a  settle- 
ment, was  long  considered  doubtful ;  i'  it  is  now  settled,  however,  that 
such  an  assignee  of  a  capital  fund  is  bound  to  make  a  provision,  out  of 
the  fund,  for  the  wife  and  her  children ;  *  but  the  assignment  for  value 
by  a  husband,  of  his  wife's  life  estate,  will  prevail  against  her,^  though 
he  desert  her  and  leave  her  destitute, "  during  their  joint  lives,  but  not 
after  his  death.'  On  principle,  however,  it  seems  difficult  to  distinguish 
between  the  case  of  a  capital  fund  and  a  life  interest.  ^ 

'  Bvllock  V.  Menzies,  4  Ves.  798 ;  see,  however,  Eedes  v.  JEedes,  11  Sim.  569. 

''  1  Bright,  H.  &.  W.  249  et  seg.  ;  Ball  v.  Montgomery,  3  Ves.  J.  191 ;  Dmican  v.  Campbell,  12  Sim. 

616 ;  but  see  Be  Lewin's  Trusts,  20  Beav.  378 ;  Kernick  v.  Kerniclc,   4  N.  E.  353,  V.  C.  W. ; 

Greedy  v.  Lavender,  13  Beav.  62. 
3  Like  V.  Beresford,  3  Ves.  506,  511 ;  Pryor  v.  RUl,  4  Bro.  0.  C.  1-59 ;  Maoavlay  v.  PMUps.  4  Ves.  19. 
*  Maoaulay  v.  Philips,  4  Vea.  19 ;  JBVanco  v.  Franco,  4  Ves.  515,  530 ;    Johnson  v.  Johnson,  1  J.  & 

W.  472 ;  Carter  v.  Taggart,  5  De  G.  &  S.  49 ;  1  De  G.  M.  &  G.  286  ;  Tidd  v.  LisUr,  3  De  G.  M. 

&  G.  867 :  18  Jur.  543. 
s  miiott  V.  Cordell,  5  Mad.  149 ;  Stanton  r.  Ball,  2  E.  &  M.  175. 
6  Tidd  V.  Luter,  3  De  G.  M.  &  G.  587:  18  Jur.  543. 
'  Stiffe  V.  Baeritt,  1 M.  &  0.  37. 
e  Be  Duffy,  28  Beav.  386. 
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Although,  in  general,  the  Court  allows  the  husband,  whilst  he  main- 
tains his  wife,  the  income  of  her  property,  yet  it  must  not  be  supposed 
that  this  is  an  absolute  right  on  his  part,  or  that,  upon  the  death  of  the 
husband,  his  representative  is  entitled  to  the  arrears  of  income  accrued 
during  his  life.  As  a  general  rule,  the  wife  surviving  is  entitled  to  all 
property  of  her  own  not  reduced  into  possession  during  the  coverture ; 
and  this  applies  to  the  arrears  upon  life  income  which  accrued,  but  were 
not  received,  during  the  coverture. ' 

It  appears  formerly  to  have  been  considered,  that  if  the  husband  had 
made  a  settlement  iipon  his  wife  upon  their  marriage,  the  wife  would 
be  debarred  of  her  right  to  a  further  provision  out  of  any  property 
which  might  subsequently  accrue  to  her.^  This  is  not  the  rule,^  but  in 
such  cases  it  depends  upon  the  terms  of  the  settlement;  for  if  it  ap- 
pears, either  by  express  words  or  by  fair  inference,  that  it  was  the 
intention  of  the  parties  that  the  husband  should  be  the  purchaser  of  the 
future  as  well  as  the  present  property  of  the  wife,  the  Court  will  not 
require  the  hiisband  to  make  an  additional  settlement.'  In  such  cases, 
however,  the  settlement,  for  this  purpose,  must  either  express  it  to  be 
in  consideration  of  the  wife's  fortune,  or  the  contents  of  it,  altogether, 
must  import  it,  and  plainly  import  it,  as  much  as  if  it  were  expressed.' 
But  in  determining  the  amount  to  be  settled,  any  previous  settlement 
is  always  taken  into  consideration  ; «  as  is  also  the  amount  of  property 
received  by  the  husband  in  right  of  his  wife.' 

The  wife's  equity  to  a  settlement  is  not  for  her  benefit  only,  but  for 
that  of  herself  and  children;'  and  though,  as  has  been  before  stated,' 
she  may,  upon  her  examination,  waive  it,  she  cannot  take  the  benefit 
of  it  for  herself,  and  relinquish  it  on  behalf  of  her  children. 

But  though  the  equity  which  compels  the  husband  to  make  a  settle- 
ment out  of  the  wife's  personal  estate  is  the  right  of  the  children,  as 
well  as  of  the  wife,  yet  it  does  not  survive  to  the  children  after  her 
death;'" but  in  such  case  the  whole  fund  will  go  to  the  husband  by 

1  Wilkinson  v.  Oharlsworth,  10  Beav.  .324. 
'  Lamnj  v.  Duke  of  Athol,  3  Atk.  448. 

'  Maxell  V.  Head,  3  Atk.  720 ;  Tomhins  v.  Ladbroke,  2  Vcs.  S.  591,  593 ;  Stackpole  v.  Beaumont,  3 
Ves.  89,  98 ;  Lady  Elibank  v.  Montolieu,  5  Ves.  737. 

*  Brooke-^.  Hickes,  12  W.  K.  703,  V.  C.  S. 

'  Per  Lord  Eldon,  in  Bruce  v.  Benismi,  6  Ves.  395. 

»  Lady  Elibank,  v.  MontSieu,  5  Ves.  737 ;  Freeman  v.  Fairlie,  11  Jur.  447,  Y.C.'S.;Be  Erskine,  1 

K.  &  J.  302. 
'  Green  v.  Olte,  1 S.  &  S.  250,  254;  Napier  v.  Napier,  1  Dr.  &  War.  407. 
8  Murray  v.  Lord  Mibank,  10  Ves.  84 ;  Lloyd  v.  Williams,  1  Mad.  450,  459 ;  Be  Walker,  L.  &  G.  I. 

Sug.  299 ;  Hodgens  v.  Hodgem  4  01.  &  P.  323 :  11  Bli.  62.    Johnson  v.  Johnson,  1  J.  &  W.  472, 

contra,  would  not  now,  it  is  apprehended,  be  followed. 

»  Ante. 

i»  Scrivenv.  rapiey,  2  Eden,  387 :  Amb.  509;  Fenner  v.  Taylor,  i  E.  &M.  190;  Be  la  Garde  v. 
Lemvriere,  6  Beav.  844 ;  Baker  v.  Bayldon,  8  Hare,  210 ;  Lovetl  v.  Lovett,  Johns.  118  ;  Wallace 
V.  Avldjo,  2  N.  K.  567,  L.JJ. ;  2  Dr.  &  Sm.  316 :  9  Jur.  N.  S.  687. 
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survivorship. '  It  has  been  thought  that  Sir  Thomas  Sewell,  M.  E.,  in 
the  case  of  Cockel  v.  PMpps,^  acted  in  direct  contradiction  to  Lord 
Northington's  decision  upon  this  point  in  Scriven  v.  Tapley.  It  appears, 
however,  from  the  very  elaborate  judgment  of  Sir  Thomas  Plumer,V.  C, 
in  JJloyd  v.  Williams,  ^  that  the  former  case  has  been  erroneously  reported, 
and  that  it  does  not  bear  upon  the  question. 

In  Murray  v.  LordMibank,*  and  particularly  in  the  above-cited  case 
of  Lloyd  v.  Williams,  all  the  previous  cases,  and  the  reasoning  upon  the 
subject,  have  been  collected  and  commented  iipon  ;  and  it  appears  from 
them  to  have  been  the  opinion,  both  of  Lord  Eldon,  and  of  Sir  Thomas 
Plumer,  that  the  children  have  no  equity  after  the  death  of  the  mother, 
unless  there  has  been  a  contract,  or  a  decree  or  order,  for  a  settlement, 
in  her  lifetime.'' 

The  wife  may,  at  any  time  before  the  settlement  has  been  finally 
ordered,  appear  in  Court,  or  before  Commissioners,  and  waive  her  right, 
so  as  altogether  to  defeat  her  children,  f^  She  cannot,  however,,  after 
insisting  upon  her  right  to  a  settlement  as  against  her  husband's 
assignees  in  bankruptcy,  subsequently  waive  her  equity,  and  defeat  her 
children's  interest,  except  it  be  in  favour  of  the  assignees.'  After  a 
contract  entered  into  on  the  part  of  the  husband  to  make  a  settlement, 
it  would  seem  that  the  wife  can  waive  it  as  far  as  her  own  interest  is 
concerned,  but  not  for  her  children.  ^ 

It  seems  that  if,  after  a  reference  to  approve  of  a  settlement,  one  of 
the  parties  die  before  the  settlement  be  approved  of  by  the  Court,  and 
there  are  no  children  of  the  marriage,  the  right  of  survivorship,  as 
between  the  husband  and  the  wife,  is  not  aifected.  Thus,  in  Macauley 
V.  Philips,^  Lord  Alvanley,  M.  E.,  laid  it  down,  that  if  the  wife  had  died 
even  after  a  proposal  had  been  made  by  the  husband  under  such  an 
order,  the  husband  would  have  been  entitled.  His  lordship,  however, 
said,  that  he  did  not  mean  to  determine  what  the  case  would  have  been 
if  the  proposal  had  been  approved  of  by  the  Court,  and  a  settlement 
ordered  to  be  made,  as  perhaps  then  the  Court  would  have  considered 
it  as  actually  made ;  and  that  he  was  far  from  determining  that,  in  such 

'  Wallace  v.  Avictjo^  ubi  sup. 
2  1  Dick.  391. 
2  1  Mad.  450,  464. 

*  lOVes.  84,  93. 

^  1  Mad.  467 ;  and  see  Llcfyd  v.  Mason, 5 Hare,  149, 152 ;  Gi'mes  v.  Clarice,  1  Keen,  132,  \W;  S.  C. 

sud.  nom.  Groves  v.  Perkins,  6  Sim.  676,  684. 
"  Barrow  v.  Barrow,  4  K.  &  J.  409, 424 :  and  see  Rowe  v.  Jackson,  2  Dick.  604 ;  Murray  t.  Lord 

Elibank,  ID  Yes.  84 ;  Martin  v.  Mitchell,  cited,  jS.  89 ;  Steinmetz  v.  Hallhin,  1  Glynn  &  J.  64. 
'  WMttem  V.  Sawyer,  1  Beav.  593 ;  Barker  v.  Lea,  6  Mad.  330. 

*  Arum,  2  Ves.  S.  671 ;  and  tenner  v.  Taylor,  2  R.  &  M.  190,  reversing  S.  C.  1  Sim.  169 ;  Lonielt  v. 

Imett,  Johns.  118. 
"  4  VeB.  19. 
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a  case,  the  settlement  would  be  entirely  at  an  end;  on  the  contrary,  he 
thought  it  would  be  binding,  and  that  the  accident  would  make  no 
difference.  However,  in  Baldwin  v.  Baldwin,^  Sir  James  Parker,  V.  C, 
held,  that  after  the  Master  had  approved  of  a  settlement,  the  wife,  upon 
the  death  of  her  husband,  might  still  repudiate  the  settlement,  or  set 
up  her  claim  by  survivorship. 

It  may  be  observed  here,  that,  as  a  general  rule,  if  the  wife  be  an 
adulteress,  living  apart  from  her  husband,^  a  Court  of  Equity  will  not 
interfere,  upon  her  application  for  a  settlement  out  of  her  own  choses  in 
action.  In  some  cases,  however,  under  special  circumstances,  a  settle- 
ment in  her  favour  has  been  made,  notwithstanding  the  adultery :  ^  and, 
of  course,  if  she  is  not  an  adulteress,  her  living  apart  from  her  husband, 
is  no  bar  to  her  equity.  ^  In  cases  of  this  description,  the  fact  of  the 
husband  living  apart  from  his  wife,  and  not  supporting  her,  is  a  reason 
against  the  fund,  or  the  income,  being  paid  to  him;^  but,  nevertheless, 
in  some  cases  this  has  been  done.^ 

Where,  however,  female  wards  of  Court  are  married  without  its  con- 
sent, although  they  afterwards  live  in  adultery,  the  Court  will  enforce 
a  settlement : ''  because,  the  marriage  being  a  contempt,  the  Court 
thereby  obtained  jurisdiction  to  commit  the  husband,  in  consequence  of 
his  misconduct,  until  he  should  make  a  proper  settlement,  and  will  not 
part  with  that  power  until  that  act  be  done,  whatever  may  be  the 
irregularity  of  the  wife's  conduct :  which  may  be  attributed,  in  some 
degree,  to  her  husband's  conduct  in  procuring  such  a  clandestine 
marriage. 

With  reference  to  the  form  of  settlement,  it  is  to  be  observed,  that 
the  practice  is  to  settle  the  property  in  trust  for  the  wife,  for  her  sepa- 
rate use,  for  life,  without  power  of  anticipation,  and  after  her  death,  for 
her  children ;  and  in  default  of  children,  for  her  absolutely,  if  she  sur- 
vives her  husband ;  but  if  she  dies  in  his  lifetime,  then  in  trust  for  her 
husband,  or  his  assignees." 

Having  now  treated  of  the -subject  of  a  married  woman's  equity  to  a 

1  5  De  G.  &  S.  319 ;  and  see  Beath  v.  Lewis,  10  Jur,  N.  S.  1093 :  13  W.  E.  1S9,  V.  C.  S.,  where  the 

Wife,  being  subseciuently  divorced,  was  allowed  to  repudiate  the  settlement. 

2  1  Bright,  H.  &  W.  253 ;  Carr  v.  Bastairooke,  i  Ves.  146 ;  Ball  v.  Montgomery,  3  Yes.  J.  191, 199 ; 

Watkyns  v.  Watkyns,  2  Atk.  97 ;  and  Bee  judgment  of  L.  J.  Turner  in  Barrow  v.  Barrmv, 
5  De  G.  M.  &  G.  795. 

3  Oreedy  v.  Lavender,  13  Beav.  62 ;  Be  Lewin's  Trust,  20  Beav.  378. 

«  Sedes  v.  JEedes,  11  Sim.  B69 ;  and  sec  Kernick  v.  Kerniek,  4  N.  R.  533,  V.C.W. 

5  Carr  v.  Eastabrooke,  i  Ves.  146. 

»  Ball  V.  Montgomery,  2  Ves.  J.  191 ;  Duncan  v.  Campbell,  12  Sim.  616,  635,  638. 

'  Ball  V.  Couits,  1  V.  &  B.  392, 302,  301 ;  Ee  Walker,  L.  &  G.  t.  Bug.  299 ;  and  see,  generally,  as  to 

the  mode  in  which  the  Court  deals  with  the  property  of  a  female  ward  marrying  without  consent, 

Meld  V.  Moore,  7  De  G.  M.  &  G.  691;  2  Jur.  N.  S.  145. 
t  Carter  v.  Taggart,  1  De  G.  M.  &  G.  286;  Bagshaw  t.  Winter,  5  De  G.  &  S.  466 ;  (fenty.  Harris, 

10  Hare,  383  :  Seton,  666 ;  Ward  v.  Yates,  1  Dr.  &  S.  80 ;  and  see  form  of  order,  where  fund 

was  settled  by  the  order,  Watson  r.  Marshall,  17  Beav.  365 ;  Buncombe  v.  Greenacre,  No.  2,  29 

Beav.  578;  Be  Tubbs,  8  W.  E.  270,  V.  0.  K. ;  Seton,  665. 
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settlement,  into  which  we  have  been  led  in  considering  the  ground  on 
which  the  Court  of  Chancery  requires  a  wife  to  be  joined  as  co-plaintiff 
with  her  husband,  in  suits  relating  to  her  own  property :  we  may  re- 
turn to  the  subject  of  suits  hy  femes  covert  generally.  It  is  now  settled, 
that  all  cases  in  which  the  husband  and  wife  sue  as  co-plaintiffs  together, 
or  in  which  the  husband  sues  as  next  friend  of  his  wife,  are  regarded 
as  suits  of  the  husband  alone. '  And  upon  this  principle,  where  a 
married  woman,  having  a  separate  interest,  joins  as  a  co-plaintiff  with 
her  husband,  instead  of  suing  by  her  next  friend,  the  suit  will  not  pre- 
judice a  future  claim  by  the  wife  in  respect  of  her  separMe  interest  ;2 
and  it  has  been  decided,  that  a  suit  by  a  husband  and  wife  against  the 
trustees  of  the  wife's  separate  property,  cannot  be  pleaded  in  bar  to  a 
subsequent  suit  by  her  by  her  next  friend  against  the  trustees  and  her 
husband,  although  the  relief  prayed  in  both  suits  is  the  same. " 

In  general,  therefore,  where  the  suit  relates  to  the  separate  property 
of  the  wife,*  it  is  necessary  that  the  bill  should  bo  filed  in  her  name, 
by  her  next  friend ;  otherwise,  the  defendant  may  demur,  updn  the 
ground  that  the  wife  might  at  any  future  time  institute  a  new  suit  for 
the  same  matter,  and  that,  upon  such  new  suit  being  instituted  a  de- 
cree in  a  cause  over  which  her  husband  had  the  exclusive  control  and 
authority,  would  not  operate  as  a  valid  bar  against  her  subsequent 
claim.  = 

In  suits  by  a  married  woman  respecting  her  separate  property,  she 
must  sue  separately  from  her  husband  (by  her  next  friend)  and  must 
make  her  husband  a  defendant ;  as  otherwise  the  proceeding  is  looked 
upon  as  exclusively  the  suit  of  the  husband,  and  would  not  be  con- 
clusive on  the  wife  or  those  claiming  under  her."  Where  one  of  several 
co-plaintiffs  is  a  married  woman,  she  must  sue  by  next  friend,  who 
must  be  a  solvent  person,  capable  of  answering  costs.'  Where  a  mar- 
ried woman  flies  a  bill  without  a  next  friend,  the  proper  order  to  make, 
in  the  first  instance,  is  that  a  next  friend  be  appointed,  and  that  all 
proceedings  in  the  suit  be  stayed  in  the  meantime.  = 

'  Wake  T.  Farher,  2  Keen,  59,  70 ;  Sams  v.  Prmit,  7  Beav.  288,  290 .  A  plea  of  insolvency  of  the 
husband,  was  dissallowed  to  a  bill  by  kim  and  his  wife  for  payment  of  an  annuity  bequeathed 
for  the  benefit  of  the  latter,  which  had  fallen  into  possession  after  the  insolvency,  the  assignees 
declining  to  interfere.  Glover  v.  Weedon,  3  Jur.  N.  S.  903,  V.  C.  S. 

2  Hughes  v.  Emm,  1  S.  &  S.  185 ;  Turner  v.  Turner,  2  De  G.  M.  &  G.  28,  37. 

'  Beeve  v.  Daily,  2  S.  &  S.  464.  On  this  principle,  a  plea  of  release  by  the  husband,  to  a  bill  by  the 
husband  and  wife  for  property  limited  to  her  separate  use,  was  held  good,  Stooke  v.  Vincent,  1 
Coll.  527. 

*  Where  the  bill  is  filed  to  rectify  a  marriage  settlement,  the  wife  ought  to  be  a  party  independently 
of  her  husband,  M'Oilldowney  v.  Pembertan,  10  L.  T.  N.  8.  292,  V.  C.  W. 

^  Wake  V.  Parker,  2  Keen,  59, 70 ;  see  also,  Warren  v.  Buck,  4  Beav.  95,  as  to  the  time  when  the 
objection  can  be  taken  by  the  defendant ;  and  see  H(ype  v.  IPox,  1  J  &  H.  456 :  7  Jur.  N.  S,,  180, 
where  the  suit  related  to  the  execution  of  a  power  vested  in  a  married  woman ;  and  see  Mendes 
V.  Chiedalla  (No.  2),  lOW.  E.  485,  V.  C.  W. 

»  Houlding  v.  Po^e,  1  Grant  206. 

''  Rann  v.  Lawless,  1  Cham.  R.  333. 

8  McPherson  v.  McCabe,  1  Cham.  R.  250. 
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Where,  however,  the  suit  is  for  a  chose  in  action  of  the  wife,  not  settled 
to  her  separate  use,  the  defendant  cannot  object  to  the  husband's  suing 
jointly  with  her  as  co-plaintiflf;  nor  will  her  right  to  a  settlement  be 
prejudiced  by  the  fact  of  her  husband  being  so  joined  with  her  in  the 
suit. 

Where  the  wife  sues  by  her  next  friend,  the  husband  must  still  be  a 
party,  and  it  is  usual  to  make  him  a  defendant ; '  but  in  some  cases  he 
has  been  allo-vyed  to  be  made  a  co-plaintiif.^ 

As  a  wife  may  sue  her  husband  in  respect  of  her  separate  property,' 
so  may  a  husband  in  a  similar  case  sue  his  wife.  *  Such  suit,  however, 
can  only  be  in  respect  of  his  wife's  separate  estate :  for  a  husband  can- 
not have  a  discovery  of  his  own  estate  against  his  wife.'  In  those 
cases  where  it  is  necessary  that  a  suit  respecting  the  property  of  a 
married  woman  should  be  instituted  against  her  husband,  or  that  the 
husband  should  be  one  of  the  defendants :  as  the  wife,  being  under  the 
disability  of  coverture,  cannot  sue  alone,  and  she  cannot  sue  under  the 
projection  of  her  husband,  she  must  seek  other  protection,  and  the  bill 
must  te  exhibited  in  her  name,  by  her  next  friend, «  who  is  named  as 
such  in  the  bill,  as  in  the  case  of  an  infant.'  A  bill,  however,  cannot, 
as  in  the  case  of  an  infant,  be  filed  by  a  next  friend  on  behalf  of  a 
married  women,  without  her  consent;"  and  if  a  suit  should  be  so  in- 
stituted, upon  special  motion,  supported  by  her  affidavit  of  the  matter, 
it  will  be  dismissed.' 

So  also,  in  all  applications  to  the  Court,  by  petition  or  otherwise,  by 
a  married  woman  with  respect  to  her  separate  estate,  she  must  apply 
by  her  next  friend." 

The  next  friend  of  a  married  woman  need  not  be  a  relation,    but  he 

1  Wake  V.  ParTcer,  8  Keen,  59 ;  England  v.  Downs,  1  Beav.  96 ;  Dmis  v.  Prmt,  7  Beav.  388,  290 ; 

and  Bee  Hope  v.  Fox,  tibi  mp. ;  Richards  v.  MiUett,  11 W.  E.  1035,  M.  R. 

2  Meddmoeroft  v.  CampieU,  13  Beav.  184 ;  Platel  v.  Craddock,  0.  P.  Coop.  469,  481 ;  Smith  v.  Etches, 

IH.  &M.6B8:  9  Juv.N.  S.  1238;  W  ib.  124. 

3  See  Woodward  v.  Woodward,  9  Jur.  N.  S.  882,  L.  C. 

<  Warner  v.  Warner,  1  Diet.  90 ;  Ainslie  v.  Medlicott,  13  Ves.  266 ;  and  makins;  her  a  defendant,  is 
an  admission  tliat  the  suit  relates  to  her  separate  estate.  Earl  v.  Ferris,  19  Beav.  67 :  1  Jur.  N. 
S.  5. 

'  Brooks  V.  Brooks,  Prec.  Ch.  24. 

°  Griffith  V.  Hood,  2  Ves.  S.  452.  A  defendant  cannot  act  as  next  friend,  Payne  v.  Little,  13  Beav. 
114 :  bnt  a  married  woman  defendant  may  appeal  by  a  co-defendant  as  her  next  friend,  Elliot  v. 
Ince,  7  De  G.  M.  &  G.  475 :  3  Jur.  N.  S.  597. 

'  Ld.  Red.  28.  Where  the  hnsband  is  under  any  of  the  disabilities  enumerated,  ante,  the  wife  is 
considered  as  s.feme  sole,  and  may  sue  without  the  intervention  of  a  next  friend :  and  where  he 
is  out  of  the  jurisdiction,  see  Postgate  v.  Barnes,  9  Jur.  N.  S.  456 :  11  W.  E.  356,  V.  C.  S. 

s  Ld  Red.  28.  If  she  is  an  infant,  her  consent  is  unnecessary,  Wortham  v.  Pembertcm,  1  De  G.  & 
S.  644:  9  Jur.  291. 

'  Andrews -v.  Cradock,  Fiec.  Ch.  376:  Gilb.Rep.  36;  Cooke  v.  Fryer,  4  Beav.  13. 
1"  Se  Wauqh,  IB  Beav.  508  ;  but  she  may  apply  without  a  next  friend,  where  she  has  obtained  a  pro- 
tection order  under  20  &  21  Vic.  c.  85,  a.i\,BatheY.  Bankof_England,i'K.  &3.hU;  Be 
Bainsdon,  5  Jur.  N.  S.  55,  V.C.K.  If  a  motion  on  behalf  of  a  married  woman  be  made  without 
a  next  friend,  the  solicitor  instructing  may  be  ordered  to  pay  the  costs,  Pearse  v.  Cole,  16  Jur. 
214,  V.C.K. 
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must  be  a  person  of  substance,  because  he  is  liable  to  costs ; '  and  in 
this  respect  there  is  a  material  difference  between  the  next  friend  of  a 
feme  covert  and  of  an  infant :  for  any  person  may  file  a  bill  in  the  name 
of  an  infant,  but  the  suit  otafeme  covert  is  substantially  her  own  suit, 
and  her  next  friend  is  selected  by  her.^  In  the  former  case,  therefore, 
as  we  have  seen, '  the  Court  does  not  require  the  next  friend  should  be 
a  person  of  substance,  because  if  the  friends  of  an  infant  are  poor,  the 
infant  might,  by  such  a  rule,  be  deprived  of  the  opportunity  of  assert- 
ing his  rights ;  but  in  the  case  of  a  feme  covert,  as  the  object  for  which  a 
next  friend  is  required  is,  that  he  may  be  answerable  for  the  costs,*  the 
Court  expects  that  the  person  she  selects  to  fill  that  office  should  be  one 
who  can  pay  the  costs,  if  it  should  turn  out  that  the  proceeding  is  ill- 
founded  ;  and,  therefore,  if  the  next  friend  is  in  insolvent  circumstances, 
it  will  order  the  suit  to  be  stayed  until  he  gives  security  for  costs.'' 

Where  a  bill  is  filed  by  a  next  friend,  if  he  be  not  a  person  of  sub- 
stance, the  j)laintiff  will  be  required  to  give  security  for  costs.  The 
proper  order  in  such  case  seems  to  be,  to  stay  proceedings  until  the 
next  friend  be  changed,  or  security  given. "  The  next  friend  of  a 
married  woman,  who  is  co-plaintiff  with  her  husband,  will  be  required 
to  give  security  for  costs  if  it  appears  that  he  is  a  person  of  no  known 
means,  and  his  residence  not  known,  thoiigh  it  appears  that  the  husband 
has  a  substantial  interest,  and  is  not  a  mere  formal  party  to  the  suit.'' 

It  is  obvious  that  cases  might  arise  where  the  rule,  that  the  next 
friend  of  a /erne  covert  must  be  a  person  of  substance,  would  be  practi- 
cally, a  denial  of  justice.  In  such  cases  the  Court,  as  we  have  seen,^ 
allows  her  to  sue,  or  continue  a  suit,  without  a  next  friend ;  or  to  pre- 
sent a  petition,  in  a  case  where  the  Court  has  jurisdiction  without  suit." 

If  the  next  friend  of  a  married  woman  dies,  or  becomes  incapable  of 
acting,  or  if  for  any  reason  the  plaintiff  desires  to  remove  her  next 
friend,  she  may,  at  any  time  before  the  defendants  have  entered  an 
appearance  to  the  bill,  (in  this  province  "  after  answer,")  introduce  into 
the  record  the  name  of  the  new  next  friend,  under  an  order  as  of  course 

'  Anon,  1  Atk.  570 ;  Pennington  v.  Alvin,  1  S.  &  S.  264 ;  JDrinan  v.  Mannix,  S  Dr.  &  War.  154  ; 
Jones  V.  Faweett,  2  Phil.  218 ;  Stevens  v.  Williams,  1  Sim.  N.  S.  545 ;  Wilton  T.  Hill,  2  De  G.  M. 
&  G.  807-9 ;  Hind  v.  Whitmore,  2  K.  &  J.  458 ;  where  all  the  cases  are  reviewed ;  Be  Wills,  9 
Jur.  N.  S.  1225 ;  12  W.  E.  97,  V.C.S. ;  Mliot  v,  Ince,  7  De  G.  M.  &  G.  475 ;  3  Jur.  N.  S.  597 ;  see 
also  Dowclen  v.  Hook.  8  Beav.  399,  402,  which  must  now  be  looked  upon  as  overruled. 

2  QamMe  v.  Atlee,  2  De  G.  &  S.  745 :  but  see,  where  she  is  an  infant,  Wortham  v.  Pemberton,  1  De 
G.  &S.  644:  9Jur.  291. 

"  Ante. 

«  See  Ee  Wills,  9  Jur.  N.  S,  1225 :  12  W.  ?.  97,  V.C.S. 

"  Smith  V.  Htches,  1  H.  &  M.  711 ;  9  Jur.  N.  S.  1228;  10  ib.  124. 

»  Leis/iman  v.  Eastwood,  2  Cham.  E.  88.  * 

'  Van  Winkle  v.  Chaplin,  2  Cham.  E.  98. 

8  Ante. 

9  In  re  HakeweU,  .S  De  G.  M.  &  G.  116 ;  17  Jur.  334. 
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to  amend.  After  appearance,  the  same  may  be  done,  where  a  new  next 
friend  is  to  be  named  in  the  place  of  a  deceased  next  friend,  if  the  appli- 
cation for  the  order  is  made  by  the  solicitor  who  acted  in  the  suit  for 
the  deceased  next  friend ;  but  in  other  cases,  the  order  to  appoint  a  new 
next  friend  is  special,  and  must  be  obtained  either  in  Court  on  motion, 
of  which  notice  must  be  given,  or  on  a  summons  in  Chambers,  (in  this 
province  "notice  of  motion,")  which  must  be  served." 

Where,  however,  a  married  woman  applies  for  leave  to  change  her 
next  friend,  it  is  in  the  discretion  of  the  Court  to  grant  or  refuse  the 
application ;  and  it  will  be  refused,  where  there  is  reason  to  believe  that 
the  defendant's  security  for  costs  will  be  thereby  prejudiced  ;=  and  if  the 
order  be  made,  the  new  next  friend  is  usually  required  to  give  security 
to  answer  the  past  costs,  and  to  abide  by  the  order  of  the  Court  as  to 
future  costs;'  and  in  Payne  v.  Little,'^  the  retiring  next  friend  was  re- 
quired to  give  security  for  the  costs  incurred  up  to  the  time  of  the 
change. 

Upon  an  application  to  appoint  a  new  next  friend  the  Courtor  Judge 
usually  requires  to  be  satisfied  of  his  willingness  to  act ;  this  may  be 
evidenced  by  the  production  of  his  written  consent. 

If  the  plaintiff  neglects  or  refuses  to  obtain  the  order  in  the  case  of  the 
next  friend's  death,  the  defendant  may  apply  to  the  Court,  by  motion 
upon  notice,  for  an  order  directing  her  to  name  a  new  next  friend  within 
a  limited  time,  or  in  default  that  the  bill  may  be  dismissed  with  costs  i'^ 
and  where  the  next  friend  becomes  bankrupt,  an  order  will,  in  like 
manner,  be  made,  staying  the  proceedings  until  a  solvent  next  friend 
is  appointed." 

When  it  becomes  necessary  to  substitute  a  new  next  friend,  the 
motion  fot  the  appointment,  should  be  on  notice,  and  an  order  taken  on 
proscipe  is  irregular.  An  order  so  taken  was  set  aside  with  costs  on  the 
ground  of  irregularity,  and  without  going  into  the  question  of  the  sol- 
vency of  the  party  appointed.' 

Wherever  a  new  next  friend  is  appointed,  the  order  appointing  him 
must  be  served  on  the  solicitors  of  the  defendants,  and  be  left  for  entry 
in  the  cause  books  kept  by  the  Clerks  of  Eecords  and  Writs ;  and  there- 
upon, in  all  future  proceedings  in  the  cause,  the  name  of  the  new  next 

'  For  form  of  order,  see  Seton,  1252;  and  see  Eastman  v.  Eastman,  2  Cham.  E.  183. 

"  Jones  V.  Fawceit,  2  Phil.  378 ;  and  see  Oreenaway  v.  Botheram,  9  Sim.  88. 

"  Lawley  v.  Halpm,  Bumt.  310 ;  Percy  v.  Percy,  M.  E.  in  Cliaml).  9  Dec,  1863.    For  form  of  order 

see  Seton,  1252. 
<  14  Beav.  647  :  16  Beav.  B63. 
»  BarUiy.  Barlee,  1  S.  &  S.  100. 
8  JfaCOTi  V.  if«,  S  De  G.  M.  &G.  807;  D'Oechsn^r  v.  Scott,!ii  Bear,  2.39;  see  also  Penningtm,  T. 

Alvin,l  S.  &S.i6i;  Brinan  y.Mannix,STir.  &WB.r.l5i. 
'  Bennett  v.  Sprague,  2  Cham.  K.  194. 
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friend  so  appointed  will  be  introduced,  in  the  place  and  stead  of  the 
former  next  friend. ' 

If  the  next  friend  of  a  married  woman  goes  to  reside  out  of  the 
jurisdiction,  the  practice  with  respect  to  giving  security  for  costs  is  the 
same  as  if  the  next  friend  had  been  himself  the  actual  plaintiff.  ^ 

Upon  filing  a  bill  in  Chancery,  a  married  woman,  in  respect  of  the 
suit,  is  held  to  have  taken  upon  herself  the  liabilities  of  a  feme  sole, 
and  therefore  may  be  attached ;  ^  and  her  separate  estate  becomes  liable 
to  pay  the  costs  incurred.  * 

If  a  bill  has  been  filed  by  &feme  sole,  and  she  intermarry  pending  the 
suit,  the  proceedings  are  thereby  abated,  and  cannot  properly  be  con- 
tinued without  an  order  of  revivor.  ^  If,  however,  a  female  plaintiff 
marries,  and  afterwards  proceeds  in  the  suit  as  a  feme  sole,  the  mere 
want  of  an  order  of  revivor  is  not  an  error  for  which  a  decree  can  be 
reversed,  upon  a  bill  of  review  brought  by  a  defendant :  because,  after 
a  decree  made  in  point  of  right,  a  matter  which  may  be  pleaded  in 
abatement  is  not  an  error  upon  which  to  ground  a  bill  of  review. " 

It  has  been  determined,  that  if  a  female  plaintiff  marries  pending  a 
suit,  and  afterwards  before  revivor  her  husband  dies,  an  order  of  revivor 
becomes  unnecessary :  her  incapacity  to  pi-osecute  the  suit  being  re- 
moved ;  yet  the  subsequent  proceedings  ought,  however,  to  be  in  the 
name  and  with  the  description  which  she  has  acquired  by  the  marriage.'' 

Where  a  bill  has  been  filed  by  a  man  and  his  wife  touching  the  per- 
sonal property  of  the  wife,  and  the  husband  dies  pending  the  suit,  no 
abatement  of  the  suit  takes  place,  but  the  wife  becomes  entitled  to  the 
benefit  of  the  suit  by  survivorship,  =  unless  any  act  has  been  done  which 
may  have  the  effect  of  depriving  her  of  that  right ;  and  she  may  con- 
tinue the  suit  without  an  order  of  revivor.  If,  however,  she  does  not 
think  proper  to  proceed  with  the  cause,  she  will  not  be  liable  to  the 
costs  already  incurred :  because  a  woman  cannot  be  made  responsible 

1  Braithwaite's  Pr.  558. 

^  Mcodk  T.  Alcoiik,  5  De  G.  &  S.  671,  ante. 

5  Ottway  V.  Wing,  12  Sim.  90. 

■•  BarUe  t.  Barlee,  1  S.  &  S.  100 ;  Murray  v.  Barlee,  4  Sim.  8?,  91 :  3  M.  &  K.  209,  219 ;  see,  how- 
ever, jRe  Pugh,  17  Beav.  336.  As  to  tlie  liability  of  the  wite'a  separate  estate  for  her  dehts  and 
engagements.  Bee  Johnson,  v.  QaZlaglier,  t  Jur.  N.  S.  273,  9  W.  E.  506,  L.  J.  J.,  where  the  cases 
are  reviewed ;  ■  Oreenough  v.  Shorroch,  4  N.  E.  40,  L.  J.J. . ;  3  N.  E.  699,  M.  E. 

°  See  Treeeoant  v.  Brmgliton,  5  W.  R.  517 :  Seton,  1165, 1170,  M.  E.  Where  a  woman  filed  her  bill 
as  a  spinster,  and  it  afterwards  appeared  she  had  a  husband  living,  proceedings  were  stayed, 
on  motion  by  the  defendant,  till  the  appointment  of  a  next  friend.  Grant  v.  Mills,  29  L.  T.  11 ; 
and  see  Pyke  v.  Holcomi,  9  Jur.  368,  V.  0.  K.  B. ;  Davey  v.  Bennett,  3  W.  E.  353,  V.  0.  W. 

»  Viscountess  Granbarne  v.  Dalmalwy,  Nels.  E.  85 :  1  Ch.  E.  231.  So  at  Law,  if  a  woman  sues  or 
is  sued  as  sole,  and  judgment  is  against  her  as  such,  though  she  was  covert,  she  shall  be  es- 
topped, and  the  sheriff  shall  take  advantage  of  the  estoppel :  1  Salt.  310 ;  1  Eoll.  Abr.  869, 
pi.  50. 

'  Ld.Eed.  60;  and  Qodkiny.  EartWerrers,  there  referred  to. 

*  And  it  extends  to  interest  accrued  during  the  life  of  the  husband,  and  not  received  :  WilMnsoii  v. 
Charles^vortli,  10  Beav.  324 ;  11  Jur.  644. 
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for  any  act  done  by  her  husband  during  the  coverture  ;  but  if  she  take 
any  step  in  the  cause,  subseq[uent  to  her  husband's  death,  she  will  make 
herself  liable  to  the  costs  from  the  beginning.' 

A  different  rule,  with  the  respect  to  the  right  to  continue  a  suit  in- 
stituted by  a  husband  and  wife,  prevails  when  the  wife  dies  in  the  life- 
time of  her  husband,  from  that  which  is  acted  upon  when  the  husband 
dies  in  the  lifetime  of  his  wife ;  for  in  the  former  case,  although  the 
husband,  upon  the  death  of  his  wife,  becomes  entitled  to  all  her  choses 
in  action,  he  does  not  require  such  title  by  survivorship,  but  in  a  new 
character,  and  an  absolute  abatement  of  the  suit  takes  place ;  so  that 
to  entitle  himself  to  continue  it,  the  husband  must  first  clothe  himself 
with  the  character  of  her  personal  representative,  by  taking  out  ad- 
ministration to  her  effects,  and  then  obtain  an  order  of  revivor.^  And 
here  it  is  to  be  observed  that  if,  after  the  death  of  the  wife,  the  hus- 
band were  to  die  before  the  termination  of  the  suit,  the  party  to  con- 
tinue the  suit  is  the  person  to  whom  administration  has  been  granted. 
According  to  the  present  practice  of  the  Court  of  Probate,  administra- 
tion is  granted  to  the  representatives  of  the  hiisband,  unless  next  of 
kin  of  the  wife  are  the  persons  beneficially  entitled :  the  former  prac- 
tice having  been  otherwise. " 

But,  although  it  is  in  general  necessary  that  a  husband,  after  the 
death  of  his  wife,  pending  a  suit  instituted  by  them  for  the  recovery  of 
her  personal  property,  should,  in  order  to  entitle  him  to  proceed  with 
the  cause,  take  out  administration  to  his  wife,  and  then  obtain  an  order 
of  revivor,  yet  if  any  act  has  been  done  the  effect  of  which  would  have 
been  to  deprive  the  wife,  in  case  she  had  outlived  her  husband,  of  her 
right  by  survivorship,  and  to  vest  the  property  in  the  husband  abso- 
lutely, the  husband  may,  it  is  apprehended,  continue  the  suit  in  his 
individual  character,  without  taking  out  administration  to  his  wife. 
In  such  case,  however,  it  will  be  necessary,  if  such  act  has  taken  place 
subsequently  to  the  institution  of  the  suit,  to  bring  the  fact  before  the 
Court  by  means  of  an  amendment  or  a  supplemental  statement  or  bill, 
unless  it  appears  upon  the  proceedings  which  have  already  taken  place 
in  the  cause.  It  will  be  recollected  that  supplemental  bills  are  abolished 
in  this  Province  by  order  6  of  Con.  Gr.  O. 

This  distinction  renders  it  important  to  consider  what  the  circum- 
stances are  which  will  have  the  effect  of  so  altering  the  property,  as  to 
vest  the  right  to  the  wife's  personal  property  absolutely  in  the  husband, 
and  entitle  him  to  proceed  in  a  suit  without  assuming  the  character  of 
her  personal  representative. 

'  Ld.  Red.  59 ;  see  also  8  Atk.  726 ;  Bond  v.  Simmons,  ib.  21 ;  Mills  v.  Barlow,  11  W.  R.  351,  L.J.J. 
^  For  form  of  order,  ■where  husband,  being  defendant  in  wife's  suit,  revives  as  her  administrator, 
see  Murray  v.  Neviban,  Seton,  1164.    The  order  can  be  obtained  on  motion  or  petition  of  course. 
s  Wms.  on  Executors,  3C0. 
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Upon  this  subject  it  is  to  be  observed,  that  a  mere  intention  to  alter 
the  property  will  not  have  the  effect  of  giving  the  husband  the  absolute 
right  in  it ;  and  therefore,  the  mere  bringing  an  action  at  Law,  or 
filing  a  bill  in  Equity,  will  not  alter  the  property,  unless  there  be  a 
judgment  or  decree  for  payment  to  the  husband  alone.  And  it  has  been 
decided,  that  an  appropriation  by  an  executrix  of  so  much  of  the  assets 
of  her  testator  as  was  necessary  to  discharge  a  legacy  bequeathed  to  a 
married  woman,  was  not  such  a  change  of  the  property  as  would  vest 
it  in  the  husband. 

But  it  seems,  that  if  a  person  indebted  to  a  married  woman,  or  hold- 
ing money  belonging  to  her,  pay  such  money  into  Court,  in  a  cause  to 
which  the  husband  and  wife  are  parties,  such  payment  will  be  con- 
sidered as  an  alteration  of  the  property ;  for,  as  properly  it  could  only 
have  been  paid  during  covertiu-e  to  the  husband,  the  circumsta,noe  of  its 
having  been  paid  into  Court  will  not  alter  the  rights  of  the  parties,  and 
it  will  be  considered  as  a  payment  made  to  him. '  For  the  same  reason, 
where  the  jewels  of  the  wife  had  been  dejDosited  in  Court  by  the  hus- 
band under  an  order,  they  were  considered  as  belonging  to  the  husband's 
executors,  and  not  to  the  representative  of  the  wife  who  had  siu'vived  : 
because,  having  been  in  the  possession  of  the  husband,  even  a  tortious 
act  could  not  divest  that  property,  and  turn  it  into  a  chose  in  action;^ 
much  less  could  a  payment  into  Court  under  an  order.  And  so,  where  a 
married  woman,  who  was  the  committee  of  the  estate  and  person  of 
her  lunatic  husband,  was  entitled  to  stock  which  was  standing  in  the 
name  of  a  trustee  for  her,  and  this  stock  was,  by  an  order  made  in  the 
lunacy,  transferred  into  the  name  of  the  Accountant-General,  in  the 
matter  of  the  lunacy,  and  part  of  it  was  afterwards  sold  out  and  applied 
in  payment  of  costs  in  the  lunacy.  Lord  Lyndhurst  held,  that  the  mode 
in  which  the  stock  had  been  dealt  with  amounted  to  a  reduction  into 
possession  by  the  husband :  because,  as  payment  by  the  trustee  to  the 
Innatic,  or  to  the  committee  would  have  been  a  reduction  into  possession, 
so  payment  into  Court,  to  the  credit  of  the  lunacy,  was  equally  a  re- 
duction into  possession  for  the  lunatic ;  and  upon  this  ground  his  Lord- 
ship refused  to  grant  a  petition,  presented  by  the  wife  after  the  death 
of  the  lunatic,  praying  that  the  stock  might  be  transferred  to  her,  as 
belonging  to  her  by  survivorship.  ■<  If,  however,  money  paid  into  Court 
be  carried,  by  order,  to  the  joint  account  of  the  husband  and  wife,  the 
case  will  be  diiferent,  and  the  wife  will  not  be  deprived  of  her  right  of 
survivorship,  in  the  case  of  the  husband  dying  before  he  has  procured 
an  order  for  the  payment  of  it  out  of  Court  ;^  and  it  seems,  that  a  mere 

'  Packer  v.  Wyndham,  Prec.  Ch.  412. 
=  Ibid. 

3  In  re  Jenkins,  5  Euss.  183, 187. 

*  Ibid. ;  and  see  Baldwin  v.  Baldwin,  5  De  G.  &  S.  319 ;  Laprimandaye  v.  Teissier,  12  Beav.  206 : 
1Ji  .Tar.  1040. 
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payment  or  transfer  of  money  or  stock  to  trustees  for  the  benefit  of  the 
wife,  will  not  give  the  husband  the  absolute  right  to  the  money,  to  the 
exclusion  of  the  wife. ' 

It  appears  formerly  to  have  been  held,  that  a  j)romissory  note  given 
to  a  wife  during  coverture  became  the  property  of  the  hu.sband  abso- 
lutely, as  the  wife  could  not  acquire  property  during  coverture ;  and 
upon  this  principle.  Lord  Hardwicke,  in  Lighthourne  v.  Holyday,'  held, 
that  upon  the  death  of  the  husband,  in  a  suit  respecting  a  note  of  this 
description,  the  suit  abated ;  and  in  iifoi^es  v.  Beverley,^  it  was  deter- 
mined, that  a  note  given  to  a,  feme  covert  was,  upon  her  husband's  death, 
to  be  considered  as  his  assets.  But  in  Wash  v.  Wash,*  Sir  Thomas 
Plumer,  V.  C,  held,  that  a  note  given  to  a  wife  was  a  chose  in  action  of 
the  wife,  and  survived  to  her  on  the  death  of  her  husband ;  and  that 
the  circumstance  of  the  husband  having  received  the  interest  and  part 
of  the  capital  in  his  lifetime,  for  which  he  gave  a  receipt,  did  not  alter 
the  nature  of  the  property,  but  that  the  remainder  of  the  money  still 
remained  a  chose  in  action. 

In  the  last  case,  a  reciept  of  part  of  the  money  by  the  husband  was 
not,  as  we  have  seen,  held  suificient  to  alter  the  nature  of  the  property 
in  the  remainder,  so  as  to  deprive  the  wife  of  her  right  to  it  by  survi- 
vorship. In  general,  however,  if  the  husband,  either  alone  or  jointly 
with  his  wife,  authorise  another  person  to  receive  the  property  of  the 
wife,  whether  it  be  money,  legacy,  or  other  thing,  and  such  person 
actually  obtain  it,  such  reciept  will  change  the  wife's  interest  in  the 
property,  and  be  a  reduction  into  possession  by  the  husband.  Thus,  in 
Doswell  V.  Earle,^  where  an  executor,  with  the  wife's  consent,  had  paid 
a  legacy,  to  which  the  wife  was  entitled  on  the  death  of  her  mother,  to 
the  husband,  upon  his  undertaking  to  pay  the  interest  to  the  mother 
during  her  life,  and  the  wife  having  survived  her  and  her  husband,  filed 
a  bill  claiming  the  money  against  her  husband's  executors,  the  bill  was 
dismissed. 

The  mere  proof  in  bankt-uptoy,  of  a  debt  due  to  the  wife  by  the  hus- 
band, will  not  alter  the  property  of  the  debt,  and  it  still  remains  a  clwse 
in  action.^  It  seems,  however,  that  an  award  by  an  arbitrator  giving 
money  to  the  husband,  to  which  he  was  entitled  in  right  of  his  wife,  will 

1  Fringle  v.  Pringle,  32  Beav.  631 :  and  see  Exparte  Norton,  8  De  G,  M.  &  G.  258 :  2  Jur.  N.  S. 

479 ;  see,  however,  Hansen  v.  Miller,  14  Sim.  22,  26 :  8  Jur.  209,  832 ;  CimingMm  v.  Antrobm 
16  Sim.  436,  442 :  13  Jur.  28 ;  BurnAam  v.  Bennett,  2  Coll.  254 ;  9  Jur.  888. 

2  2  Eq.  Ca.  Ab.  1,  pi.  5 :  2  Mad.  135,  n. 

3  Bunb.  188.    See  Totes  v.  Sherrington^  11  M  &  W.  42,  and  12  M.  &  W.  855,  as  to  the  effect  of  bank- 

ruptcy of  the  husband  upon  a  promissory  note  given  to  the  wife  dum  sola. 

4  2Mad.  133, 139. 

=  12  Vea.  473 ;  ace  also  Bumham  v.  Bennett,  2  Coll.  254 :  9  Jur.  888 ;  Hansen  v.  Miller,  14  Sim.  22, 
26 ;  8  Jur.  209,  352;  and  Cwnningham  v.  Antroim,  16  Sim.  436, 442 :  13  Jur.  28  ;  but  see  Pringle 
V.  Pringle,  22  Beav.  631. 

'  Anon,  2  Vern.  707. 
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have  the  effect  of  altering  the  property,  apd  giving  it  to  the  husband 
absolutely. ' 

With  respect  to  the  effect  of  a  judgment  at  Law  in  altering  the  pro- 
perty of  a  wife's  chase  in  action,  much  depends,  as  we  have  seen,^  upon 
whether  the  wife  is  or  is  not  named  in  the  proceedings.  If  the  wife  be. 
not  a  party  (which  she  need  not  be  at  Law,  if  the  right  accrued  to  her 
during  coverture,)  *  a  judgment  in  an  action  commenced  by  the  husband 
will  vest  the  property  in  him  :  so  that,  in  the  event  of  his  death  ■  before 
execution,  the  wife  would  be  deprived  of  her  right  by  survivorship;^ 
this,  however,  will  not  be  the  case  if  the  wife  be  a  party :  in  which  case, 
if  the  husband  die  after  judgment  and  before  execution  sued  out,  the 
judgment  will  survive  to  her.^ 

Decrees  in  Equity,  as  we  have  seen,^  so  far  resemble  judgments  at 
Law  in  this  respect,  that  until  the  money  be  ordered  to  be  j)aid,  or  de- 
clared to  belong  to  the  one  or  the  other,  the  rights  of  the  parties  will 
remain  undisturbed  ;  but  an  order  for  payment  of  a  sum  of  money  to 
the  husband  in  right  of  his  wife,  changes  the  property,  and  vests  it  in 
the  husband.' 

Where,  however,  a  decree  or  order  has  been  made  by  the  Court,  for 
the  jjaymentof  a  sum  of  money  to  the  hiisband  and  wife,  £ind  either 
party  dies  before  payment,  the  money  will  belong  to  the  survivor. 
Thus,  where  a  plaintiff  and  his  wife,  brought  their  bill  against  an 
executor  for  a  legacy  bequeathed  to  the  wife  before  marriage,  and  a 
decree  was  made  that  the  money  should  be  paid 'to  the  plaintiffs:  upon 
a  question  whether  the  money  should  go  to  the  wife  or  to  the  adminis- 
tratrix of  the  husband,  the  Court  referred  it  to  one  of  the  Judges  to 
certify,  who  gave  it  as  his  opinion  that  a  decree  in  Chancery  for  money 
or. any  other  personal  thing,  being  a  judgment  in  Equity,  was  of  the 
like  nature  with,  and  ought  to  be  governed  by,  the  same  rules  as  a 
judgmentfor  a  debt  or  damages  id  Common  Law,  and  consequently  that 
the  interest  or  benefit  of  the  decree,  and  the  money  due  thereby,  ought 
to  go  and  be  to  such  of  the  parties  as  should  have  the  right  thereto  in 
case  it  were  a  judgment  for  debt  or  damages  at  Common  Law  :  accord- 
ing to  which,  if  a  judgment  be  had  by  husband  and  wife,  in  an  action 
brought  by  them  for  a  debt  due  to  the  wife  before  marriage,  and  the 
ihusband  dies  after  the  judgment,  and  before  execution  sued,  the  debt 
( 

'  Oglander  v.  Boston,  1  Vern.  396. 

2  Ante. 

■>  Ibid. 

'  Oglander  v.  Boston,  ubi  sup. . 

'^'Garforth  v.  Bradley,  2  Tee.  S.  6TO. 

>  Ante. 

'  Eeygate  v.  Annesley,  3  Bro.  0.  C.  363 ;  and  see  Tidd  v.  Lister,  3  De  G.  M.  &  G.  857,  871 ;  18  Jur. 
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due  on  the  judgment  belongs  to  the  wife,  and  she  may  sue  execution 
upon  the  judgment,  and  not  the  executor  or  administrator  of  the  hus- 
band.' Upon  the  same  principle,  in  Forbes  v.  Phipps,^  where  a  decree 
was  made  that  one-sixth  of  the  residue  to  which  the,  wife  was  entitled 
should  be  paid  to  her  and  her  husband,  and  the  wife  died  before  the 
money  was  received,  it  was  determined  by  Lord  ISTorthington  that  the 
husband  was  entitled  to  the  money,  not  as  administrator  to  the  wife, 
but  as  survivor  under  the  decree. 

"With  respect  to  the  effect  of  an  assignment  by  the  husband  of  his 
wife's  chose  in  action,  upon  her  right  of  survivorship,  it  has  been  for  some 
time  settled,  that  where  the  clwse  in  action,  is  not  capable  of  immediate 
reduction  into  possession,  as  where  it  is  in  reversion  or  expectancy,  an 
assignment  of  it  will  not  bar  the  right  which  the  wife  would  otherwise 
have  had  to  possess  it,  in  the  event  of  her  surviving  her  husband,  unless 
it  is  actually  reduced  into  possession  before  his  death.  And  where  a 
prior  life  interest  is  assigned  to  the  wife,  there  will  be  no  equitable 
merger,  so  as  to  enable  the  husband  and  wife  to  deal  with  the  reversion, 
and  bar  her  right  of  survivorship.  ^ 

It  appears  formerly  to  have  been  considered  that,  in  this  respect, 
there  existed  a  difference  between  legal  and  equitable  choses  in  action 
or,  to  sjjeak  more  correctly,  between  clwses  in  action,  and  equitable 
interests  in  the  nature  of  choses  in  action.  With  respect  to  the  latter  it 
appears  to  have  been  thought,  that  an  assignment  of  them  by  the  hus- 
band would,  in  certain  cases,  without  any  reduction  into  possession 
before  his  death,  have  the  effect  of  defeating  the  wife's  right  to  them 
by  survivorship  ;  and  attempts  have  been  made  to  establish  distinctions 
in  this  respect  between  assignments  for  valuable  consideration,  and 
assignments  without  consideration  or  by  operation  of  law :  the  former 
having  been  considered  as  barring  the  right  of  the  surviving  wife,  and 
the  latter  as  not  having  that  effect.  -The  decisions,  howev-er,  of  Sir 
Thomas  Plumer,  in  Hornsby  v.  Lee,'^  and  Purdew  v.  Jackson,^  have  re- 
moved all  doubts  upon  this  subject;  and  have  shown,  that  no  such 
distinction  as  that  supposed  between  legal  and  equitable  choses  in  action, 
or  between  assignments  of  the  latter  for  valuable  consideration,  and 
voluntary  or  general  assignments,  exists.  In  the  latter  case.  Sir 
Thomas  Plumer,  after  long  argument,  and  a  diligent  and  careful 
investigation  of  all  the   cases   which   had  occurred  upon  the  point, 

1  Nanney  v.  Martin,  1  Ch.  Eep.  334 ;  Coppin  v. ,  2  P.  Wms.  496. 

'  1  Eden,  503. 

=  Whittle  T.  Senning,  2  Phil.  731, 735 :  12  Jur.  1079 ;  ib.  298 :  11  Beav.  222,  overruUDg  Creed  v.  Perry, 

14  Sim.  592,  imiEaU  v.  Bitgonin,  ib.  595  ;  10  Jur.  940 ;  and  eee  Bishopp  v.  atebrook,  11  Jur. 

793,  V.C.E. ;  Banchett  v.  Briscoe,  22  Beav.  496. 
*  2  Mad.  16 ;  Bee  also  Hutchings  v.  Smith,  9  Sim.  137 :  2  Jur.  231. 
»  1  Kuss.  1,  24,  42. 
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expressed  his  opinion  to  be,  "  that  all  assignments  made  by  the  husband 
of  the  wife's  outstanding  personal  chattel  which'  is  not  or  cannot  be 
then  reduced  into  possession,  whether  the  assignilient  be  in  bankruptcy 
or  under  the  Insolvent  Act,  or  to  trustees  for  the  payment  of  debts,  or 
to  a  purchaser  for  a  valuable  consideration,  pass  only  the  interest 
which  the  husband  has,  subject  to  the  wife's  legal  right  by  survivorship." ' 

It  will  have  been  observed,  that  the  rule,  as  laid  down  by  Sir  Thomas 
Plumer,  is  confined  to  such  outstanding  personal  chattels  of  the  wife  as 
are  not,  or  cannot,  be  reduced  into  possession  ;  from  whence  an  opinion 
at  one  time  prevailed,  that  the  rule  did  not  apply  to  assignments  for 
valuable  consideration  of  such  choses  in  action  as  at  the  time  of  the 
assignment  were  capable  of  reduction  into  possession,  or  as  became 
reducible  into  possession  before  the  death  of  the  husband.  This  opinion 
had  the  high  authority  of  Lord  Lyndhurst,  who,  mHonner  v.  Morton,'^ 
thus  explained  the  principle : — "  Equity  considers  the  assignment  by 
the  husband  as  amounting  to  an  agreement  that  he  will  reduce  the 
property  into  possession  ;  it  likewise  considers  what  a  party  agrees  to 
do  as  actually  done;  and  therefore,  when  the  husband  has  the  power  of 
reducing  the  property  into  possession,  his  assignment  of  the  cTwse  in 
action  of  the  wife  will  be  regarded  as  a  reduction  of  it  into  possession." 
It  appears,  however,  from  later  cases,  that  the  distinction  which  has 
been  thus  pointed  out,  between  the  eifect  of  an  assignment  for  valuable 
consideration  by  the  husband,  upon  a  chose  in  action  which  is  capable  of 
being  reduced  into  possession,  and  one  which  is  not,  can  no  longer  be 
relied  upon.^  This  point  came  before  Sir  J.  L.  Knight  Bruce,  V.  C,  in 
Ashhy  V.  Ashhy, '  who,  after  stating  that  he  agreed  in  the  opinion  ex- 
pressed in  the  last-mentioned  case  of  Ellison  v.  Elmn,  decided,  that  an 
assignment  by  a  husband  for  valuable  consideration  of  a  wife's  chose  in 
action,  which  had  fallen  into  his  power  during  his  life,  but  had  not  been 
in  fact  reduced  into  possession  .by  him,  did  not  prevent  the  right  to  the 
chose  in  action  from  surviving  to  the  wife. 

In  the  case,  moreover,  of  assignments  by  act  of  law,  no  distinction 
exists  between  assignments  of  choses  in  action  capable  of  immediate 
reduction  into  possession,  and  those  which  are  not  so.  Thus,  in  Pierce 
V.  Thamely,^  where  a  married  woman  had  a  vested  interest  in  possession 
in  a  legacy,  and  her  husband  became  bankrupt  and  died,  it  was  decided 

'  I  Ruae.  70 :  see  also  Homier  v.  Morion,  3  Russ.  65 :  Watson  V.  Dennis,  ib.  90 ;  Stamper  v.  Barker, 

5  Mad.  157, 164. 
2  3  Rass.  68. 

5  EUison  V.  Mwin,  13  Sim.  309,  315 ;  S.  C.  nom.  Elwyn  v.  Williams,  t  Jur.  337. 
'  1  Coll.  553:  8  Jur.  1159;  see  also  Box  v.  Jaokson,  Dru.  42,  83:  2  Con.  &  L.  605;  Le  Vasseur  V. 

Scratton,  14  Sim.  116 ;  Michelmore  v.  Mudge,  2  Giff  183. 
'  2  Sim.  167, 176 ;  and  see  Gayner  v.  Wilkinson,  2  Dick.  491 :  1  Bro.  C.  0. 50,  n ;  Mitford  V.  Mitford, 

9  Ves.  87,  95, 100. 
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that  the  widow,  and  not  the  assignee,  was  entitled  to  the  money  : 
because  the  assignment  in  bankruptcy  could  not  pass  to  the  assignee  a 
larger  right,  or  better  title,  than  the  husband  himself  had,  which  was 
a  right  to  recluce  the  legacy  into  possession,  but  which  was  not  done  in 
his  lifetime.  Of  course,  the  assignment  under  banlo-uptcy  passes  the 
whole  interest  of  the  husband  in  the  wife's  chose  in  action,  at  the  time 
of  thfe  bankruptcy.' 

It  follows,  therefore,  that  an  assignment  by  the  husband  of  his  wife's - 
equitable  chose  in  action,  will  neither  have  the  effect  of  depriving  the 
wife  of  her  right  to  it  in  the  event  of  her  surviving  her  husband,  nor 
of  depriving  her  of  her  equitable  right  to  a  settlement  out  of  it,  should 
any  application  for  that  purpose  be  made  by  her  during  the  lifetime  of 
her  husband. 2  And  even  the  wife's  concurrence  in  the  assignment  by 
her  husband  during  coverture,  will  not  have  the  effect  of  rendering 
such  assignment  valid  against  her  claim  by  survivorship,  in  cases  where 
an  assignment  by  her  husband  alone  would  not  have  had  that  conse- 
quence.' Where  also,  a  feme  covert  is  an  infant,  the  circumstance  of 
her  father  being  party  to  the  deed  will  not  alter  the  interest  of  the  wife.' 

With  respect  to  the  effect  of  a  release  by  the  husband,  in  depriving 
his  wife  of  her  right  by  survivorship  to  her  choses  in  action,  not  reduced 
into  possession  during  the  coverture,  it  appears  that  he  can  release  debts 
due  to  her  before  marriage ;  legacies  absolutely  given  to  her ;  =  and 
interests  accruing  to  her  under  the  Statutes  of  Distributions,  and  the 
like ;  and  that  these  acts  might  be  done  by  him,  although  he  and  his 
wife  were  divorced  a  mensa  et  thoro,  because  the  marriage  still  subsisted." 
In  the  case  of  Hore  v.  Becher,''  a  single  woman  being  entitled  to  an 
annuity  secured  by  bond,  married  ;  her  husband  executed  a  release  of 
the  annuity,  and  died,  leaving  his  wife  surviving ;  it  turned  out  that 
the  release  had  been  executed  under  a  mistake,  and  was  inoperative,  so 
that  it  was  not  necessary  to  decide  upon  its  effect  on  the  wife's  right  by 
survivorship.  Sir  Lancelot  Shad  well,  V.  C,  however,  observed,  "If  a 
man  gives  a  bond,  or  a  promissory  note,  to  secure  an  annuity  to  a  single 
woman,  and  she  afterwards  marries,  her  husband  may  release  the  bond 
or  note  ;  and  if  he  releases  the  security,  there  is  an  end  to  the  annuity." 

1  Bipley  v.  Woods,  2  Sim.  165. 

2  Ante. 

s  See  Be  WhiitingJiam,  10  Jur.  N.  S.  818 :  12  W.  E.  TO,  V.  C.  W.,  as  to  effect  of  protection  order, 

in  defeating  an  assignment  of  reversionary  interest  which  fell  into  possession  after  the  order 

had  been  obtained. 
"  Stamper  v.  Barker.  5  Mad.  157, 164. 
6  Gilh  Bq  E.  88 ;  2  EoU  Eep.  134 ;  1  Bright,  H.  &  W.  72 ;  Sir  L.  Shadwell,  V.  C,  held,  however,  in 

the  case  of  Barrison  v.  Mdrews,  13  Sim.  S95,  that  a  receipt  was  insufflcieut. 
»  Steohens  v  Totty,  Noy.  45 ;  Cro.  Ellz.  908 ;  but  this  cannot  be  done  after  a  dissolution  of  marriage, 

nor  after  a  iudicial  separation  or  protection  order :  Wdls  v.  MaSxm,  31  Beav.  48 ;  8  Jur.  N.  S. 

^9 ;  Heath  v.  Lmie,  10  Jur.  N.  S.  1093 :  13  W.  E.  128,.  V.  C.  S. 
'  12  Sim.  465 :  6  Jur.  93. 
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Where,  however,  the  interest  of  the  wife  in  the  chose  in  action  is 
reversionary,  the  release  of  the  husband  is  as  inoperative  as  his  assign- 
ment, to  affect  the  wife's  right  by  survivorship.'  It  seems  also,  that 
the  assignment  or  release  by  the  husband  during  coverture  of  his  wife's 
annuity,  does  not  prevent  her  right  by  survivorship  to  payments  accruing 
after  his  death ;  it  being  considered  that  each  successive  payment 
thereof  constitutes  a  separate  reversionary  interest.  = 

It  is  to  be  observed,  that  the  rules  above  laid  down  apply  to  those 
interests  of  the  wife  which  are  of  a  strictly  personal  nature.  In  the 
case  of  those  interests  which  fall  under  the  description  of  chattels  real, 
important  distinctions  exist  with  respect  to  the  effect  of  an  assignment 
by  a  husband,  in  barring  his  wife  of  her  right  in  them  by  survivorship.  ^ 

The  interest  given  by  the  law  to  the  husband  in  the  chattels  real 
which  a  wife  has,  or  may  be  possessed  of  during  marriage,  is  a  qualified 
title ;  being  merely  an  interest  in  right  of  his  wife,  with  a  power  of 
alienation  during  coverture  ;"  so  that,  if  he  do  not  dispose  of  his  wife's 
terms  for  years  or  other  chattels  real  in  his  lifetime,  her  right  by 
survivorship  will  not  be  defeated ;  if,  however,  he  do  not  alien  theni,  and 
he  survive  his  wife,  the.  law  gives  them  to  him  :  not  as  representing 
the  wife,  but  as  a  marital  right.  Thus,  if  a  feme  covert  has  a  term  for 
years,  and  dies,  the  lease  is  the  husband's,  and  he  may  maintain  eject- 
ment without  taking  out  letters  of  administration  ;  =  and  if  a  wife,  tenant 
for  a  term  of  years  of  a  copyhold,  marries  and  dies  before  the  term  is 
expired,  the  husband  shall  continue  without  any  new  admisson  or  fine. « 
These  rules  equally  apply  where  the  interest  of  the  wife  in  the  chattel 
is  only  equitable ;  thus,  where  a  term  of  years,  determinable  upon  lives, 
was  assigned  to  trustees  in  trust  for  a  woman  who  married  and  died : 
upon  a  question  whether  this  trust  went  to  the  husband,  who  survived, 
or  to  the  wife's  administrator,  it  was  held  clearly,  that  the  trust  of  a 
term,  as  well  as  the  term  itself,  survived  to  the  husband,  and  that  he 
need  not  take  out  administration;''  and  so,  as  we  have  seen  in  the  last 
case,  if  a  man  assign  over  the  trust  of  a  term  which  he  has  in  right  of 
his  wife,  this  shall  prevail  against  the  wife,  though  she  survives.  ^  This 
doctrine,  as  far  as  regards  the  trust  of  a  term  assigned  to  a  trustee  for 

'  Rogers  v.  Acaster,  14  Bear.  445. 

■•■  Sliffe  V.  Eoeritt,  1 M.  &  0. 37, 41 ;  T/iompson  v.  Butter,  Moore's  Eep.  522 ;  Whiimarsh  v.  Bobertsm, 
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a  wife  before  marriage,  appears  to  have  been  first  laid  down  by  the 
House  of  Lords,  on  appeal  in  Sir  E.  Turner's  case, '  which,  from  the 
report  of  the  subsequent  case  of  Pitt  v.  JIunt,  appears  to  have  excited 
the  surprise  of  Lord  Chancellor  Nottingham  ;  who,  however,  after  some 
hesitation,  said  he  must  be  concluded  by  the  Lords'  judgment,  and  de- 
creed accordingly.  2  The  ground  of  the  decision  in  Sir  E.  Turner's  case 
appears  to  have  been  this  :  that  as  the  husband  can  at  law  dispose  of  a 
term  for  years,  so  he  may  dispose  of  the  trust  of  a  term  in  Equity, 
because  the  same  rule  of  property  must  prevail  in  Equity  as  well  .as 
at  Law ; '  and  this  has  ever  since  been  considered  as  the  law  of  the 
Court. « 

In  Walter  v.  Saunders,''  a  distinction  was  attempted  to  be  drawn,  in 
argument,  between  a  term  in  trust  to  raise  money  for  a  woman,  and  a 
trust  of  the  term  itself  for  the  woman  ;  but  the  Master  of  the  Eolls 
determined,  that  no  such  distinction  could  be  taken..«  It  has  also  been 
held,  that  if  the  wife  has  a  judgment,  and  it  is  extended  upon  an  elegit, 
the  husband  may  assign  it  without  consideration.  So,  if  a  judgment 
be  given  in  trust  for  a  feme  sole  who  marries,  and,  by  consent  of  her 
trustees,  is  in  possession  of  the  land  extended,  the  husband  may  assign 
over  the  extended  interest ;  and  by  the  same  reason,  if  she  has  a  decree 
to  hold  and  enjoy  lands  until  a  debt  due  to  her  is  paid,  and  she  is  in 
possession  of  the  land  under  this  decree  and  marries,  the  husband  may 
assign  it  without  any  consideration,  for  it  is  in  the  nature  of  an  extent.' 
A  husband  may,  as  we  have  seen,  assign  his  wife's  mortgage  for  aterm; 
but  if  the  mortgage  be  in  fee,  then  it  seems  clear  that  the  wife's  right 
to  the  debt  by  survivorship  is  not  affected  by  any  assignment  made  by 
the  husband,  or  by  his  banlsruptcy :  unless  the  debt  is  reduced  into 
possession  in  his  lifetime.^ 

It  is  an  established  principle,  in  deciding  upon  the  effect  of  mortgages, 
whether  of  the  estate  of  the  wife,  or  the  estate  of  the  husband,  that  if 
the  wife  joins  in  the  conveyance,  either  because  the  estate  belongs  to 
her,  or  because  she  has  a  charge  by  way  of  jointure  or  dower  out  of  the 
estate,  and  there  is  a  mere  reservation,  in  the  proviso  for  redemption  of 
the  mortgage,  which  would  carry  the  estate  from  the  person  who  was 

1  1  Vern.  7. 

2  1  Vem.  18  ;  2  Cha.  Ca.  73. 

'  Per  Lord  Hardwicke,  in  Jewsan  t.  Maulson,  2  Atk.  417, 421. 

«  Bates  T.  Dandy,  2  Atk.  207 ;  more  folly  reported,  3  Euss.  72,  n. ;  Incledm  v.  Northcote,  3  Atk.  430. 

'  1  Eq.  Ca.  AT).  58,  pi.  5. 

8  See  also  Packer  v.  Wyndham,  Prec.  Ch.  412,418. 
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owner  at  the  time  of  executing  the  mortgage  :  there  is  a  resulting  trust 
for  the  benefit  of  the  wife,  or  for  the  benefit  of  the  husband,  according 
to  the  circumstances  of  the  case." 

It  is  to  be  observed,  that  although  the  husband  is  considered  entitled 
to  assign  the  trust  of  a  term  or  other  real  chattel  created  for  the  benefit 
of  his  wife,  yet,  where  a  term  or  chattel  real  has  been  assigned  in  trust 
for  a  wife,  with  the  privity  or  consent  of  her  husband,  then  without 
doubt  he  cannot  dispose  of  it.^  A  fortiori  he  may  not,  if  he  make  a  lease 
or  term  of  years  for  the  benefit  of  his  wife.  =  And  where  a  term  was 
raised  out  of  the  wife's  inheritance,  and  vested  in  trustees  for  purposes 
which  were  satisfied,  and  subject  thereto  for  the  benefit  of  the  wife,  her 
executors,  administrators,  and  assigns,  it  was  held,  that  thQ  particular 
purpose  being  served  for  which  the  term  was  raised,  the  trust  did  not 
go  to  the  husband,  who  was  the  administrator  of  the  wife,  but  followed 
the  inheritance. «  From  this  it  may  be  inferred,  that  the  assignment 
of  the  trust  of  such  a  term  by  the  husband  in  the  lifetime  of  the  wife, 
would  not  effect  the  wife's  interest  in  it  by  survivorship. 

In  an  anonymous  case  which  occu.rs  in  9  Modern  Eejrorts,^  it  appears 
that  &feme  covert,  but  who  had  been  divorced  a  mensa  et  thoro,  and  had 
alimony  allowed  to  support  her,  applied  to  the  Court  to  restrain  her 
husband  from  proceeding  to  sell  a  term  of  years  of  which  she  was 
possessed  before  her  marriage,  and  that  the  Court  at  first  refused  the 
injunction,  because  the  separation  a  mensa  et  thoro,  did  not  destroy  the 
marriage,  and  during  the  time  the  marriage  continued,  the  husband  had 
the  same  power  to  dispose  of  the  term  which  he  had  in  right  of  his  wife, 
as  ho  would  have  had  if  it  had  been  in  his  own.  right ;  but  afterwards, 
upon  counsel  still  j)ressing  for  an  injunction,  in  order  that  the  merits  of 
the  cause  might  come  before  the  Court,  and  insisting  very  much  upon 
the  hardship  of  the  case,  the  Court  granted  it,  on  the  ground  that,  though 
the  marriage  continues  notwithstanding  the  divorce,  yet,  under  such 
circumstances,  the  husband  does  nothing  in  his  cajpacity  of  husband, 
nor  the  wife  in  that  of  wife.  It  is  to  be  remarked,  howet^er,  that  this 
was  merely  an  interlocutory  order,  to  prevent  the  term  being  parted 
with  by  the  husband  till  the  question  should  be  properly  discussed,  and 
it  does  not  appear  that  any  further  proceedings  were  ever  had  in  the 
cause. 

'  Lord  Eedeadale,  in  Jackson  v.  Innes,  1  Bligli,  126,  cited  by  Sir  J,  L.  Knight  Bruce,  V.  C,  in  Clark 

V.  Burgk,  2  Coll.  227  :  9  Jur.  679 ;  and  see  3  De  G.  M.  &  G.  15. 
'  Sir  E.  Turner's  case,  1  Vem.  7 ;  see  also  Bosvil  v.  Brander,  1  P.  Wins.  458 ;  Pilt  v.  Huiit^  1  Vern. 

18,  where  Lord  Nottingham,  however,  said,  that  to  prevent  a  husband,  he  must  be  a  party  to 

the  assignment. 
'  Wiche's  case,  Scaoc.  Paso.  8  Jac.,  cited  1  Vern,  7,  Ed.  Eaithby,  notis. 
*  Best  V.  Stampford,  3  Freem.  288 ;  2  Vern.  520 ;  Prec.  Ch.  252. 
s  9  Mod.  43. 
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It  seems,  that  an  absolute  transfer  or  assignment  by  the  husband  of 
his  wife's  term  of  years,  or  other  chattel  real,  is  notreq^uisite  to  deprive 
the  wife  of  her  right  by  survivorship  ;  but  that,  since  an  agreement  to 
do  an  act  is  considered  in  equity  the  same  as  if  the  act  were  done,  so, 
if  the  husband  agree  or  covenant  to  dispose  of  his  wife's  term  of  years, 
such  covenant  will  be  enforced,  although  he  dies  in  her  lifetime. ' 

The  power  which  the  law  gives  the  husband  to  alien  the  whole 
interest  of  his  wife  in  her  chattels  real,  necessarily  authorizes  him  to 
dispose  of  it  in  part ;  if,  therefore,  the  husband  be  possessed  of  a  term 
of  years  in  right  of  his  wife  or  jointly  with  her,  and  demise  it  for  a 
less  tei-m,  reserving  rent,  and  dies,  such  demise  or  underlease  will  be 
good  against  her,  although  she  survive  him :  but  the  residue  of  the 
original  term  will  belong  to  her,  as  undisposed  of  by  her  husband.^ 

So  also,  if  the  husband  alien  the  whole  of  the  term  of  which  he  is 
possessed  in  right  of  his  wife,  upon  condition  that  the  grantee  pay  a 
sum  of  money  to  his  executors,  and  then  dies,  and  the  condition  is 
broken,  upon  which  his  executors  enter  upon  the  lands,  this  disposition 
by  the  husband  will  be  sufficient  to  bar  the  wife  of  her  interest  in  the 
term :  it  having  been  wholly  disposed  of  by  him  during  his  life,  and 
vested  in  the  grantee. '  It  seems,  however,  that  if  the  condition  had 
been  so  framed  that  it  might  have  been  broken  in  the  husband's  life- 
time, and  he  had  entered  for  the  breach,  and  had  then  died  before  his 
wife,  without  making  any  disposition  of  the  term,  she  would  be  entitled 
to  it  by  survivorship  :  because  the  husband,  by  re-entry  for  a  breach  of 
the  condition,  was  returned  to  the  same  right  and  interest  in  the  term 
as  he  was  possessed  of  at  the  time  of  the  grant,  viz.,  in  right  of  his  wife.^ 

In  cases  of  assignments  by  the  husband  of  his  wife's  chattels  real,  the 
wife  will  be  equally  barred  of  her  survivorship,  whether  the  assignment 
be  for  a  valuable,  or  without  any  consideration  ;=  but  it  is  to  be  observed, 
that  there  is  a  great  distinction  where  the  disposition  is  of  the  whole 
or  part  of  th^  property,  and  where  it  is  only  a  collateral  grant  of  some- 
thing out  of  it ;  for  although,  if  a  husband  pledge  a  term  of  years  of 
his  wife  for  a  debt,  and  either  assign  or  agree  to  assign  all  or  part  of 
such  term  to  the  creditor,  the  transaction  will  bind  the  wife,«  yet,  if  the 
transaction  be  collateral  to,  and  do  not  change  the  property  in  the  term, 
as  in  the  grant  of  a  rent  out  of  it,  then,  if  the  wife  survive  the  husband, 
her  right  being  paramount,  and  her  interest  in  the  chattel  not  having 

1  Bates  V.  Dandy.  2  Atk.  207 :  3  Rues.  TO,  n. ;  see  also  Steed  v.  Cragh,  9  Mod.  43 :  Shannon  v.  Brad- 

street,  1  Soh.  &  Lef.  52. 

2  Sym's  case,  Cro.  Eliz.  33;  Co.  Litt.  46  b. 

3  Co.  Litt.  46  b. 

4  See  Watts  v.  Thomas,  2  P.  Wms.  364, 366. 

5  Lord  Carteret  v.  Paschal,  3  P.  Wms.  197, 200 ;  Mitford  v.  Mitford,  9  Ves.  99. 
»  Bates  V.  Dandy,  2  Atk.  207 :  3  Russ.  72,  n. 
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been  displaced,  she  will  be  entitled  to  the  term,  discharged  from  the 
rent. ' . 

Moreover,  it  has  been  decided,  that  the  husband  cannot  assign  ix 
reversionary  interest  of  his  wife's  in  chattels  real,  of  such  a  description 
as  that  it  cannot  by  possibility  vest  during  the  coverture. 2         • 

In  regard  to  the  right  of  the  husband's  executors,  or  his  surviving 
wife,  to  rent  reserved  upon  under-leases  of  her  chattels  real,  and  to  the 
arrears  of  rent  due  at  the  husband's  death,  there  is  a  difference  of 
opinion  in  the  books,  which  may  probably  be  reconciled  by  attending 
to  the  manner  in  which  the  rents  were  reserved.  Accordingly,  if  the 
husband  alone  grant  an  under-lease  of  his  wife's  term  of  years,  reserving 
a  rent,  that  would  be  a  good  demise,  and  bind  the  wife  as  long  as  the 
sub-demise  continued ;  the  husband's  executors,  therefore,  would,  as  it 
is  presumed,  be  entitled  not  only  to  the  subsequent  accruing  rents,  but 
to  the  arrears  due  at  his  death.  ^  And  it  would  seem,  that  the  principle 
of  the  last  case  would  entitle  the  executors,  to  the  exclusion  of  the 
surviving  wife,  to  subsequent  rents  and  all  arrears  at  the  husband's 
death,  although  the  wife  was  a  party  to  the  under-lease,  provided  the 
rent  were  reserved  to  the  husband  only  :  because  the  effect  of  the  sub- 
demise  and  reservation  was  an  absolute  disposition,  pro  tanto,  of  the 
wife's  original  term,  which  she  could  not  avoid,  and  the  rent  was  the 
sole  and  absolute  property  of  the  husband.  But  if,  in  the  last  case,  the 
rent  had  been  reserved  by  the  husband  to  himself  and  wife,  then,  as 
their  interests  in  the  term  granted  and  the  rent  reserved  were  joint  and 
entire,  it  is  conceived  that  the  wife,  upon  surviving  her  husband,  would 
be  entitled  to  the  future  rents,  and  that  she  would  be  equally  entitled 
to  the  arrears  of  rent  at  her  husbapd's  death  :  because  they  remaining 
in  action,  and  being  due  in  respect  of  the  joint  interest  of  the  husband 
and  wife  in  the  term,  would,  with  their  principal  the  term,  survive  to 
the  wife.*  It  may  lastly  be  remarked  that,  by  the  law  of  Scotland, 
the  choses  in  action  of  the  wife  become  the  property  of  the  husband, 
without  any  condition  on  his  part  of  reducing' them  into  possession.  If, 
therefore,  an  English  testator  leaves  a  legacy  to  a  married  woman 
domiciled  in  Scotland,  and  her  husband  dies  before  payment,  the 
legacy  is  the  property  of  the  husband's  representatives,  and  not  of  the 
widow.  Where,  however,  in  such  a  case,  the  executors  paid  the  legacy 
to  the  widow,  in  ignorance  of  the  law  of  Scotland,  the  payment  to  her 
was  held  to  be  good.*" 

1  Co.  Utt.  184  b. 

"  Dvberley  v.  Day,  16  Beav.  33 :  16  Jur.  581. 

=  1  Roll.  Al)r.  344,  345. ;  Co.  Lltt;  46  b. ;  2  Lev.  100 ;  3  Keb.  300 ;  1  Briglit  H.  &  W.  43—47. 

'  4VJn.  Abr.ll7,D.  a. 

5  Leslie  V.  Baillie,  3  Y.  &  C.  0.  C.  91,  95 :  7  Jur  77. 
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CHAPTEE  IV. 

PERSONS   AGAINST   WHOM  A   SUIT  MAY   BE   INSTITUTED. 


Section  I. — Generally. 

Having  pointed  out  the  persons  who  are  capable  of  instituting  suits 
in  Equity,  and  considered  the  peculiarities  of  practice  applicable  to 
each  description  of  parties  Complainant,  we  come  now  to  the  considera- 
tion of  the  pe;-sons  against  whom  suits  may  be  commenced  and  carried 
on,  and  the  practice  of  the  Court  as  applicable  to  them. 

A  bill  in  Equity  may  be  exhibited  against  all  bodies  politic  and 
corporate,  and  all  other  persons  whatsoever,  who  are  in  any  way  inter- 
ested in  the  subject-matter  in  litigation,  except  only  the  Sovereign,  the 
Queen-consort,  and  the  Heir-apparent ;  whose  prerogatives  prevent 
their  being  sued  in  their  own  names,  though  they  may  in  certain  cases, 
as  we  shall  see  presently,  be  sued  by  their  respective  Attornies  or 
Solicitors-General. 

But  although  all  persons  ^re  subject  to  be  sued  in  Equity,  there  are 
some  individuals  whose  rights  and  interests  are  so  mixed  up  and  blended 
with  those  of  others,  that  a  bill  cannot  be  brought  against  them,  unless 
such  other  persons  are  joined  with  them  as  co-defendants;  and  there 
are  other  individuals  who,  although  their  interests  are  distinct  and 
independent,  so  that  they  may  be  sued  alone  upon  the  record,  are  yet 
incapable,  from  the  want  of  maturity  or  weakness  of  their  intellectual 
faculties,  of  conducting  their  own  defence,  and  must,  therefore,  apply 
for  and  obtain  the  assistance  of  others  to  do  it  on  their  behalf 

In  the  first  class  are  included  married  women,  whose  husbands  must 
be  joined  with  them  as  co-defendants  upon  the  record ;  unless  they  are 
plaintiffs  or  exiles,  or  have  abjured  the  realm,  or  the  wife  has  been 
judicially  separated  or  has  obtained  a  protection  order;'  and  persons 
who  have  been  found  idiots  or  lunatics,  whose  committees  must  be  made 
co-defendants  with  the  persons  whose  property  is  entrusted  to  their  care.^ 

Under  the  second  head  are  comprised  infants,  and  all  persons  who, 
although  they  have  not  been  found  idiots  or  lunatics  by  inquisition,  are 
nevertheless  of  such  weak  intellects  as  to  be  incapable  of  conducting  a 

>  See  ante. 
a  Ld.  Red.  30. 
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defence  by  themselves ;  in  both  which  cases  the  Court  will  appoint 
guardians,  for  the  purpose  of  conducting  the  defence  on  their  behalf. 

There  is  another  class  of  persons,  who,  although  they  are  under  no 
personal  disability  which  prevents  their  being  made  amenable  to  the 
jurisdiction  of  the  Court,  yet  from  the  circumstance  of  their  property 
heing  vested  in  others,  either  permanently  or  temporarily,  are  not  only 
incapable  of  being  made  defendants  alone,  but  as  long  as  the  disability 
under  which  they  labour  continues,  ought  not,  as  a  general  rule,  to  be 
pai'ties  to  the  record  at  all.  In  this  class  are  included  bankrupts,  out- 
laws, and  persons  attained  or  convicted  of  treason  or  felony. 


Section  II. — The  Queen's  Attorney-General. 

Although  the  Queen's  Attorney-General,  as  representing  the  interests 
of  the  Crown,  may,  in  certain  cases  which  will  be  presently  pointed 
out,  be  made  a  defendant  to  a  bill  in  Equity,  yet  this  is  to  be  understood 
as  only  applicable  to  cases  in  which  the  interests  of  the  Crown  are 
incidentally  concerned ;  for  where  the  rights  of  the  Crown  are  imme- 
diately in  question,  as  in  cases  in  which  the  Queen  is  in  actual  possession 
of  the  property  in  dispute,  or  where  any  title  is  vested  in  her  which 
the  suit  seeks  to  divest,  a  bill  will  not  in  general  lie,  but  the  party 
claiming  must  apply  foi-  relief  to  the  Queen  herself  by  Petition  of 
Eight' 

In  cases  in  which  the  rights  of  the  Crown  are  not  immediately  con- 
cerned, that  is,  where  the  crown  is  not  in  possession,  or  a  title  vested 
in  it  is  not  sought  to  be  impeached,  but  its  rights  are  only^  incidentally 
involved  in  the  suit,  it  is  the  practice  to  make  the  Queen's  Attorney- 
General  a  party  in  respect  of  those  rights.^  Indeed,  it  seems  that  in 
all  cases  of  this  description,  in  which  any  right  appears  to  be  in  the 
Crown,  or  the  interest  of  the  Crown  may  be  in  any  way  affected,  the 
Court  will  refuse  to  proceed  without  the  Attorney-General,  ^  unless  it  is 
clear  the  result  will  be  for  the  benefit  of  the  Crown,*  or  at  least  that  it 
will  not  be  in  disafllrmance  or  derogation  of  its  interests.  = 

1  Eeeve  v.  Attorney- General,  2  Atk.  223,  cited  1  Ves.  S.  446;  Ld.  Eed.  .31, 103;  Byves  v.  Duheof 

Wellington,  9  Beav.  579,  600;  see  also  Felkin  v.  Lord  Herbert,  1  Dr.  &  S.  608 :  8  Jur.  N.  S.  90. 

2  Ld  Eed.  30,  31. 

3  By  5  &  6  Vic.  c.  69,  s.  2,  the  Attorney-General  Is  to  "be  made  a  party  defendant  in  all  suits  under 

that  act  touching  any  honor,  &c.,  in  which  the  Queen  may  have  any  estate  or  interest.  As  to 
the  necessi  ty  of  mating  the  Attorney-General  a  party  in  the  cases  of  aliens,  felons,  no  heir-at-law, 
no  next  of  kin,  lunatics  and  idiots ;  Calvert  on  Parties,  338,  etseg. 

*  Sovenclen  v.  Lord  Annesley,  2  Sch.  &  Lef.  618. 

»  Mcffford  V.  Earl  of  Anglesey,  Hardres,  181. 
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Thus  in  Balch  v.  Wastall, '  and  in  Hayward  v.  Fryj^  where,  in  consequence 
of  the  outlawry  of  the  defendants,  it  was  held  that  all  the  defendants' 
interest  was  forfeited  to  the  crown,  the  Court  directed  the  plaintiff  to 
obtain  a  grant  of  it  from  the  Exchequer,  and  to  make  the  Attorney- 
General  a  party  to  the  suit.  In  Burgess  v.  Tf7iea<e,' Lord  Hardwicke 
directed  the  case  to  stand  over,  in  order  that  the  Attorney-General 
might  be  made  a  party;  and  in  Fenn  v.  Lord  Baltimore,^  which  was  a 
suit  for  the  execution  of  articles  relating  to  the  boundaries  of  two  pro- 
vinces in  America,  held  under  letters  patent  from  the  King,  the  cause 
was  ordered  to  stand  over  for  the  same  purpose.  In  like  manner,  in 
Hovenden  v.  Lord  Annesley,^  in  which  the  parties  claimed  under  two  dis- 
tinct grants  from  the  Crown,  each  reserving  a  rent  but  of  different 
amounts,  it  was  held  that,  inasmuch  as  the  rights  of  the  Crown  were 
concerned,  the  Attorney-General  ought  to  be  before  the  Court. «  In 
Barclay  v.  Bussell,''  Lord  Eosslyn  dismissed  the  bill,  because  a  title 
appeared  upon  the  record  for  the  Crown,  although  no  claim  had  been 
made  on  its  behalf;  and  upon  the  same  principle,  in  Bolder  v.  The  Bank 
of  England,,  *  Lord  Bldon  refused  to  order  the  dividends  of  stock  purchaeed 
by  the  old  Government  of  Switzerland,  which  had  been  received  before 
the  filing  of  the  bill,  to  be  paid  into  Court  by  the  trustees,  on  the  appli- 
cation of  the  new  Government,  which  had  not  been  recognized  by  the 
Government  of  this  country,  until  the  Attorney-General  was  made  a 
party  to  the  suit.  But  ^.Ithough,  in  cases  where  a  title  in  the  Crown 
appears  upon  the  record,  the  Court  will  not  make  a  decree  unless  the 
Attorney -General  be  a  party  to  the  suit,  yet  it  seems  that  the  circum- 
stance of  its  appearing  by  the  record  that  the  plaintiff  has  been  convic- 
ted of  manslaughter,  and  that  a  commission  of  attainder  has  been  issued, 
will  not  support  a  plea  for  not  making  the  Attorney-General  a  party : 
because  an  inquisition  of  attainder  is  only  to  inform,  and  does  not  en- 
title the  Crown  to  any  right.  ^  It  seems,  however,  that  in  this  respect 
an  inquisition  of  attainder  differs  from  a  commission  to  inquire  whether 
a  person  under  whom  the  plaintiff  claims  was  an  alien :  the  former  being 
only  for  the  sake  of  informing  the  Crown,  but  the  latter  to  entitle.'" 

The  Attorney-General  is  not  a  necessary  party  to  such  a  suit." 

'  1  p.  WmB.  445. 

2  Md,  446 ;  and  see  Sex.y  Fowler,  Bumb.  38. 

3  1  Eden,  ITT,  181. 

4  1  Ves.  S.  444. 

s  2  Soh.  &  Lef.  6OT. 

« ma.,  m. 

1  3  VeB.  424,  436. 
8  10  Ves.  352,  354. 
»  Bwrlie  V.  Brawn,  2  Atk,  399. 

i»  ma. 

"  Paterson  v.  Bowes,  4  Grant  170.    See  as  to  remedy  of  the  subject  against  the  Crown,  Miller  v. 
Attorney-General,  9  Grant,  658 ;  and  Norwich  v.  Attorney- General,  9  Grant  663. 
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The  necessity  of  making  the  Attorney  General  a  party,  is  not  confined 
to  those  cases  in  which  the  interests  of  the  Crown  in  its  own.  right  are 
concerned,  but  it  extends  also  to  cases  in  which  the  Queen  is  considered 
as  the  protector  of  the  rights  of  others.  Thus,  as  we  have  seen,'  the 
grantee  of  a  cAose  in  action  from  the  Crown  may  either  institute  proceed- 
ings in  the  name  of  the  Attorney-General,  or  in  his  own  name,  making 
the  Attorney-General  a  defendant  to  the  suit ;  and  so,  in  suits  in  which 
the  Crown  may  be  interested  in  its  character  of  protector  of  the  rights 
of  others,  the  Attorney-General  should  be  made  a  party.  Thus,  the 
Attorney-General  is  a  necessary  party  to  all  suits  where  the  subject- 
matter  is,  either  wholly  or  in  part,  money  appropriated  for  general 
charitable  purposes;  because  the  Queen,  as  parens patrice,  is  supposed  to 
superintend  the  administration  of  all  charities,  and  acts  in  this  behalf 
by  her  Attorney-C^eneral.  Where,  however,  a  legacy  is  given  to  a 
charity  already  established,  as  where  it  is  given  to  the  trustees  of  a 
particular  foundation,  or  to  the  treasurer  or  other  officer  of  some  chari- 
table institution,  to  become  a  part  of  the  general  fund  of  such  foundation 
or  institution,  the  Attorney-General  need  not  be  a  party,  because  he 
can  have  no  interference  with  the  distribution  of  their  general  funds. ^ 
And  it  seems  that  there  is  a  distinction  where  trustees  of  the  charity 
are  appointed  by  the  donor,  and  where  no  trustees  are  appointed  but 
there  is  a  devise  immediately  to  charitable  uses ;  in  the  latter  case,  there 
can  be  no  decree  unless  the  Attorney-General  be  made  a  party,  but  it  is 
otherwise  where  trustees  are  appointed  by  the  donor.'  Therefore, 
where  a  bill  was  filed  to  establish  a  will,  and  to  perform  several  trusts, 
some  of  them  relating  to  charities  in  which  some  of  the  trustees  were 
plaintiifs,  and  other  trustees  and  several  of  the  cestui  que  trusts  were 
defendants,  an  objection,  because  the  Attorney-General  was  not  made 
a  defendant,  was  overruled :  it  being  considered,  that  some  of  the 
trustees  of  the  charity'  being  defendants,  there  might  be  a  decree  to 
compel  the  execution  of  trusts  relating  to  these  charities.'  In  that  case, 
it  was  said  by  Lord  Macclesfield,  that  if  there  should  be  any  collusion 
between  the  parties  relating  to  the  charity,  the  Attorney-General  might, 
notwithstanding  a  decree,  bring  an  information  to  establish  the  charity 
and  set  aside  the  decree,  and  that  he  might  do  the  same,  though  he  were 
made  a  defendant,  in  case  of  collusion  between  the  parties.  But  it  seems 
that  the  mere  circumstance  of  the  Attorney-General  not  having  been 
made  a  party  to  the  proceeding,  will  not  be  a  sufficient  ground  to  sustain 

1  Ante. 

»  Wellielmed  v.  Jones,  1  S.  &  S.  40,  43;  Chitty  v.  ParTcer,  4  Bro.  C.  C.  38. 

»  4  Vin.  500,  PI.  11,  notia;  3  Eq.  Ca.  Ab.  167,  pi.  13,  n. 

*  It  appears  from  a  subsecLuent  part  of  the  case  that  one  of  the  trustees  of  the  charity  was  abroad. 

«  Mmily.  Lawson,  4  Vin.  600,  PI.  11 ;  2  Bq.  Ca.  Ab.  167,  pi.  13. 
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an  information  for  the  purpose  of  setting  aside  a  decree  made  in  a  former 
suit,  unless  the  decree  is  impeached  upon  other  grounds. ' 

When  it  is  said  that,  in  cases  where  a  legacy  is  given  to  the  trustees 
of  a  charity  already  in  existence,  for  the  general  purposes  of  the  charity, 
it  will  not  he  necessary,  in  a  suit  concerning  it,  to  make  the  Attorney- 
General  a  defendant,  the  rule  must  be  understood  to  apply  only  to 
those  charities  which  are  of  a  permanent  nature,  and  whose  objects  are 
defined ;  for  it  has  been  determined,  that  where  legacies  are  given  to 
the  officers  of  a  charitable  institution  which  is  not  of  a  permanent 
nature,  or  whose  objects  are  not  defined,  it  is  necessary  to  make  the 
Attorney-General  a  party  to  a  suit  relating  to  them.  Thus,  in  the  case 
of  Wellbeloved  v.  Jones,^  where  a  legacy  was  given  to  the  officers,  for 
the  time  being,  of  an  academical  institution,  established  at  York  for  the  ■ 
education  of  dissenting  ministers,  which  officers,  with  the  addition  of 
such  other  persons  as  they  should  choose  (in  case  they  should  think  an 
additional  number  of  trustees  necessarj^),  were  to  stand  possessed  of 
the  money,  upon  trust  to  apply  the  interest  and  dividends  for  the 
augmentation  of  the  salaries  of  dissenting  ministers,  a  preference  being 
given  to  those  who  should  have  been  students  in  the  York  institution, 
and  in  case  such  institution  should  cease,  then  upon  trust  that  the 
persons  in  whose  names  the  fund  should  be  invested,  should  transfer 
the  same  to  the  principal  officers  for  the  time  being  of  such  other  in- 
stitution as  should  succeed  the  same,  or  be  established  upon  similar 
principles  :  Sir  John  Leach,  V.  C,  upon  a  bill  filed  by  the  officers  of  the 
institution,  praying  to  have  the  fund  transferred  to  them,  to  which  the 
Attorney-General  was  no  party,  ordered  the  case  to  stand  over,  with 
leave  to  amend  by  making  the  Attorney-General  a  party :  his  Honour 
observing,  that  the  Court  could  not  permit  the  legacy  to  come  into  the 
hands  of  the  plaintiffs,  who  happened  to  fill  particular  offices  in  the 
society,  but  would  take  care  to  secure  the  objects  of  the  testator  by  the 
creation  of  a  proper  and  permanent  trust,  and  upon  hearing  the  cause, 
would  send  it  to  the  Master  for  that  purpose  ;  and  that  it  would  be  one 
of  the  duties  of  the  Attorney-General  to  attend  the  Master  upon  the 
subject.  And  even  in  cases  where  a  legacy  is  given  to  the  trustees  of 
a  charity  already  jn  existence,  the  trusts  of  which  are  of  a  permanent 
and  definite  nature,  unless  it  appears,  from  the  terms  of  the  bequest, 
that  the  trusts  upon  which  the  legacy  is  given  are  identical  with  those 
upon  which  the  general  funds  of  the  corporation  are  held,  it  is  necessary 
to  make  the  Attorney-General  a  party.  ^ 

I  Attorney -General  v.  Warren,  2  Swanst.  291,  31J. 

3  1  S.  &  S.  40, 43. 

3  Corporation  tf  tM  Sons  qf  the  Clergy  v.  Mose,  9  Sim.  610,  613. 
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A  bill  was  filed  to  administer  an  estate,  and  declare  a  legacy  for 
religious  purposes  void.  The  trustees  were  made  defendants,  but  a 
question  arose  whether  the  Attorney-General  ought  not  also  to  have 
been  made  a  defendant,  Esten  V.C.  held  that  he  was  a  necessary  party. ' 
The  Attorney-General  is  not  a  necessary  party  to  a  bill  filed  by  a 
corporator  of  the  Church  Society  on  behalf  of  himself,  and  all  others 
members  of  the  Society,  to  correct  and  prevent  alleged  breaches  of 
trust  by  the  corporation. ^ 

It  is  to  be  observed  also,  that  the  Attorney-General  is  a  necessary 
party  only  where  the  charity  is  in  the  nature  of  a  general  charity ;  and 
that  where  it  is  merely  a  private  charity,  it  will  not  be  necessary  to 
bring  him  before  the  Court.  Thus,  were  the  suit  related  to  a  voluntary 
society,  entered  into  for  the  purpose  of  providing  a  weekly  payment  to 
such  of  the  members  as  should  become  necessitous,  and  their  widows, 
Lord  Hardwicke  overruled  the  objection  that  the  Attorney-General 
was  not  a  party :  because  it  was  in  the  nature  only  of  a  private  charity.  = 

When  the  Attorney-General  is  made  a  defendant  to  a  suit,  it  is  entirely 
in  his  discretion  whether  he  will  put  in  a  full  answer  or  not.*  Formerly, 
the  usual  course  was  for  him  to  put  in  a  general  answer,  stating  merely 
that  he  was  a  stranger  to  the  jnatters  in  question,  and  that,  on  behalf 
of  the  Crown,  he  claimed  such  rights  and  interests  as  it  should  appear 
to  have  therein,  and  prayed  that  the  Court  would  take  care  of  such 
rights  and  interests  of  the  Crown  in  the  same.''  In  cases,  however,  in 
which  the  interests  of  the  CrOwn,  or  the  purposes  of  public  justice 
require  it,  a  full  answer  will  be  put  in : "  as  in  Graufurd  v.  The  Attorney- 
General,'^  in  which  case  the  Lords  of  the  Treasury  had  directed  that  the 
question  might  be  brought  before  the  consideration  of  a  Court  of  Justice ; 
and  it  would,  therefore,  have  been  unbecoming  in  the  Attorney-General 
to  urge  any  matter  of  form  which  might  prevent  the  case  from  being 
properly  submitted  to  the  Court  before  which  it  was  brought.'  In 
Errington  v.  The  Attorney-General,^  the  Attorney-General,  being  one  of 
the  defendants  to  a  bill  of  interpleader,  put  in  the  usual  general  answer, 
upon  which  the  other  defendants  moved  that  the  bill  might  be  dismissed, 
and  the  injunction  dissolved ;  the  Attorney-General  opposed  the  motion, 
and  at  the  same  time  prayed  that  he  might  be  at  liberty  to  withdraw 

1  long  y..Wilpiotte  2  Cham.  E.  87. 

2  Bouiton  V.  Church  Society,  14  Grant  123. 
'  Anm.  3  Atk.  2W. 

*  Davison  v.  Attorney-  General,  5  Pri.  398,  n. 

"  See  Bunb.  303 ;  1  Hare,  223 

°  Coleiroolce  v.  Attorney- General,  t  Pri.  192. 

'  'rPri.l. 

8  See  also  Deari  v.  Attorniy- General,  1  Y.  &  C.  Bx,  197. 

'  Bunb.  30S. 
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his  general  answer,  and  put  in^ another,  insisting  upon  the  particular 
right  of  the  Crown  to  the  money  in  question :  which  was  granted. 

The  answer  of  the  Attorney-General  is  put  in  without  oath,  but  is 
usually  signed  by  him.  And  it  seems  that  such  an  answer  is  not  liable 
to  be  excepted  to,  even  though  it  be  to  a  cross  bill  filed  by  the  defendant 
in  an  information,  for  the  purpose  of  obtaining  a  discovery  of  matters 
alleged  to  be  material  to  his  defence  to  the  information.  We  have, 
however,  seen  before  that  where  a  cross  bill  is  filed  against  the  Attorney- 
General,  praying  relief  as  well  as  discovery,  he  cannot  protect  himself 
from  answering  by  means  of  a  demurrer :  •  but  whether  he  could,  by  such 
means,  protect  himself  from  answering  a  mere  bill  of  discovery,  does 
not  appear  to  have  been  decided;  it  is  most  probable  that  he  might,  and 
that  the  Court  would,  in  such  a  case,  if  discovery  were  wanted  from  the 
Crown,  leave  the  party  to  prefer  his  Petition  of  Eight.^ 

The  right  of  the  Attoi-ney-General  to  receive  his  costs,  where  he  is 
made  a  defendant  to  a  suit,  has  been  before  noticed. ' 

During  the  vacancy  of  the  ofiice  of  Attorney-General,  the  Solicitor- 
General  may  be  made  a  defendant  to  support  the  interests  of  the  Crown ; « 
and  where  there  has  been  an  information  by  the  Attorney-General,  the 
object  of  which  has  been  to  set  up  a  general  claim  on  behalf  of  the 
Crown,  at  variance  with  the  interests  of  a  public  charity,  the  Solicitor- 
General  has  been  made  defendant,  for  the  purpose  of  supporting  the 
interests  of  such  charity  against  the  general  claim  of  the  Attorney- 
General.  On  the  other  hand,  where  an  information  was  filed  by  the 
Attorney-General,  claiming  certain  property  for  charitable  purposes, 
inconsistent  with  the  rights  of  property  of  the  Crown,  the  Solicitor- 
General  was  made  a  defendant,  as  the  officer  on  whom  the  representation 
of  such  rights  had  devolved. « 

The  means  of  obtaining  the  appearance  or  answer  of  the  Attorney- 
General,  will  be  found  in  the  subsequent  Chapters  upon  Process. 


Section  III. — Governments  of  Foreign  States  and  Ambassadors. 

It  has  before  been  stated,  that  the  Sovereign  of  a  foreign  country 
recognized  by  this  Government,  may  sue  either  at  Law  or  in  Equity, 
in  respect  of  matters  not  partaking  of  a  political  character ;«  and  it  has 

'  Deare  v.  Attorney- General,  iibi  sup. :  ante. 

2  Seare  v.  Attorney- General,  %M  sup- 

=  Ante. 

«  Ld.  Eed.  102. 

6  Attorney- General  v.  Sean  and  Canons  of  mndsor,  24  Beav.  619  :  4  Jur.  N.  S.  818 ;  8  H.  L.  Ca. 

369-  6  Jur.  N.  S.  833;  and  see  Attorney-General  v.  Mayor  of  Bristol,  2  J.  &jW.  312;  Attorney- 

Oenerai  v.  Ironmongers'  Company,^  M.  &  K.  B78,  n. 
»  Ante. 
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been  determined,  that  if  he  files  a  bill,  a  cross  bill  may  be  filed  against 
him  :  because,  by  suing  here,  he  submits  himself  to  the  jurisdiction  of 
the  Court ;  and,  in  such  a  case,  if  required,  he  is  bound  to  answer  upon 
oath.' 

The  question  whether  a  foreign  Sovereign,  who  has  not  submitted  to 
the  jurisdiction,  can  be  sued  in  the  Courts  of  this  country,  was  raised 
in  the  case  of  the  Duke  of  Brunswick  v.  The  King  of  Hanover."  It  was 
an  important  featxire  in  this  case,  that  the  defendant,  as  a  subject  of  this 
kingdom,  had  renewed  his  allegiance  after  his  accession  to  the  throne 
of  Hanover,  and  exercised  the  rights  of  an  English  peer.  The  general 
object  of  the  suit  was  to  obtain  an  account  of  property  belonging  to  the 
plaintiff,  alleged  to  have  been  possessed  by  the  defendant,  under  colour 
of  an  instrument  creating  a  species  of  guardianship  unknown  to  the 
law  of  England.  None  of  the  acts  complained  of  took  place  in  this 
country,  or  were  done  by  the  defendant  before  he  became  King  of  Han- 
over. Moreover,  though  it  was  not  necessary  to  decide  the  question, 
the  Court  seemed  to  consider  that  those  acts  were  of  a  political  character. 
The  defendant  demurred  to  the  bill ;  and  in  giving  judgment  upon  the 
demurrer.  Lord  Langdale,  M.  E.,  after  elaborately  reviewing  all  the 
authorities  and  arguments  upon  the  subject,  said :  "  His  Majesty  the 
King  of  Hanover  is,  and  ought  to  be,  exempt  from  all  liability  of  being 
sued  in  the  Courts  of  this  country,  for  any  acts  done  by  him  as  King  of 
Hanover,  or  in  his  character  of  sovereign  prince ;  but  being  a  subject 
of  the  Queen,  he  is  and  ought  to  be  liable  to  be  sued  in  the  Courts  of 
this  country,  in  respect  of  any  acts  and  transactions  done  by  him,  or  in 
which  he  may  have  been  engaged,  as  such  subject.  And  in  respect  of 
any  act  done  out  of  the  realm,  or  any  act  as  to  which  it  may  be  doubtful 
whether  it  ought  to  be  attributed  to  the  character  of  Sovereign,  or  to 
the  character  of  subject,  it  appears  to  me,  that  it  ought  to  be  presumed 
to  be  attributable  rather  to  the  character  of  Sovereign,  than  to  the 
character  of  subject." '  Accordingly,  as  it  did  not  appear  that  the 
alleged  acts  and  transactions  of  the  defendant  were  of  such  a  description 
as  could  render  him  liable  to  be  sued  in  this  country,  the  demurrer  was 
allowed.  It  further  appears  from  the  last  mentioned  case,  that  as  a 
Sovereign  prince  is  ^nma/ade  entitled  to  special  immunities,  it  ought 
to  appear  on  the  bill  that  the  case  is  not  one  to  which  such  special 
immunities  extend.* 

There  have,  moreover,  been  cases  in  which,  the  Court  being  called 

•  Hvllett  V.  Zing  of  Spain,  2  Bligh,  N.  S. « :  1  Dow  &  01. 169. 

^  6  Beav.  1 ;  affirmed  3  H.  L.  Ca.  1 ;  and  see  Wadsworth  v.   Qfieen  of  Spain,  IT  Q.  B.  ITl  i  Glad- 
stone V.  Uueurm  Bey,  1  H.  &  M.  495 ;  9  Jur.  N.  S.  71. 
=  6  BeaT.  57. 
'  See  6  Beav.  58. 
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upon  to  distribute  a  fund  in  which  some  foreign  Sovereign  or  State  may- 
have  had  an  interest,  it  has  been  thought  expedient  and  proper  to  make 
such  Sovereign  or  State  a  party.  The  effect  has  been  to  make  the  suit 
perfect  as  to  parties,  but,  as  to  the  Sovereign  made  a  defendant,  the 
effect  has  not  been  to  compel,  or  attempt  to  compel,  him  to  come  in  and 
submit  to  judgment  in  the  ordinary  course,  but  to  give  him  an  oppor- 
tunity to  come  in  and  claim  his  right,  or  establish  his  interest  in  the 
subject-matter  of  the  suit. ' 


Section  IV. — Corporations  and  Joint-Stock  Companies. 

It  has  been  stated  before,  =  that  corporations  aggregate  must  be  sued 
by  their  corporate  name,  that  is,  by  their  name  of  foundation :  though 
it  has  been  said  that,  if  a  corporation  be  known  by  a  particular  name, 
it  is  sufficient  to  sue  it  by  that  name.'  This,  however,  must  be  confined 
to  the  case  of  a  corporation  by  prescription ;  for  in  other  cases,  where 
the  commencement  of  it  appears  by  the  record,  it  can  have  no  other 
name  by  use  than  that  under  which  it  has  been  incorporated,  and  the 
Court  will  not  permit  it  to  be  sued  by  any  other  name.'' 

A  corporation  aggregate  which  has  a  head,  cannot  be  sued  without  it: 
because  without  its  head  it  is  incomplete.  =  It  is  not,  however,  necessary 
to  mention  the  name  of  the  head ;"  nor  is  it  in  general  proper  to  make 
individual  members  of  aggregate  corporations  parties  by  their  proper 
Christian  and  surnames :  though  cases  may  occur  where  this  will  be 
permitted,  for  the  purpose  of  compelling  a  discovery  from  them  of  some 
fact  which  may  rest  in  their  own  knowledge.  Thus,  in  the  case  put  by 
Lord  Eldon,  in  Dummer  v.  The  Corporation  of  Chippenham,''  of  anindivi-- 
dual  corporator  whose  estate  was  charged  with  a  rent  or  payment  to  a 
charitable  use,  of  which  the  corporation  had  the  management,  and  who 
had  obtained  possession  of  the  deed,  and  had  destroyed  or  cancelled  it, 
his  Lordship  was  of  opinion  that,  upon  an  information  for  the  purpose 
of  having  the  estate  of  the  charity  properly  administered  by  the  corpo- 
ration, it  would  be  perfectly  competent  to  call  upon  the  mayor,  if  he  was 

'  6  Beav.  58.  In  Bladstone  v.  Mumrus  Bey,  1 H.  &  M.  495 :  9  Jur.  N.  S.  71,  the  Sultan  was  made 
a  defendant,  but  did  not  appear. 

2  Ante. 

s  Attorney- General  v.  Corporation  of  Worcester,  2  Phil.  8 :  1  C.  P.  Coop.  t.  Colt.  18. 

*  ma. 

0  2  Bae.  Ah.  tit.  Corp.  (E.)  PI.  2.  In  Daugars  V.  Rivas,  28  Beav.  233,  249 :  6  Jur.  N.  S.  854,  it 
was  held,  that  the  oorooration  of  the  French  Protestant  Church  having  hecome  divided  into 
separate  churches,  and  there  being  no  public  officer  at  the  head  of  the  corporation,  the  bill  was 
properly  filed  against  the  governing  body  of  the  particular  church,  and  not  against  the  corpor- 
ation by  its  corporate  name. 

"  3  Salt.  103:  1  Leon.  307. 

'  14Ve8.245,254. 
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the  individual  implicated  in  that  conduct,  not  only  to  answer  with  the 
rest  under  their  common  seal,  but  also  to  answer  as  to  the  circumstances 
relative  to  the  deed  supposed  to  be  in  his  hands.  So  also,  in  the  prin- 
cipal case,  which  was  that  of  a  bill  by  a  schoolmaster  against  a  corpo- 
ration who  were  trustees  of  a  charity,  to  be  relieved  against  a  resolution 
of  the  trustees  by  which  he  was  deprived  of  his  office  of  schoolmaster, 
on  the  ground  that  the  resolution  had  been  pronounced  by  five  of  the 
members  of  the  corporation,  from  improper  motives  with  reference  to 
a  parliamentary  election,  to  which  bill  the  five  members  were  made 
parties,  for  the  purpose  of  obtaining  from  them  an  answer  upon  oath 
as  to  their  alleged  improper  conduct,  a  demurrer,  which  had  been  put 
in  by  these  five  members  on  the  ground  that  no  title  was  shown  to  the 
discovery  against  them,  was  overruled  by  Lord  Eldon.  And  in  the 
case  of  the  Attorney-General  v.  Wilson,^  a  corjJbrate  body,  suing  both  as 
plaintiff  and  relator,  sustained  a  suit  against  five  persons,  formerly 
members  of  the  corporation,  in  respect  of  unauthorized  acts  done  by 
them  in  the  name  of  the  corporation. 

The  practice  of  making  the  officers  or  servants  of  a  corporation 
parties  to  a  suit,  for  the  purpose  of  eliciting  from  them  a  discovery  upon 
oath  of  the  matters  charged  in  the  bill,  has  been  too  frequently  acted 
upon  and  acknowledged  to  be  now  a  matter  of  doubt. »  The  first  case 
which  occurs  upon  the  point  is  an  anonymous  one,  in  Vernon,  ^  where 
a  bill  having  been  filed  against  a  corporation  to  discover  writings,  and 
the  defendants  answering  under  their  common  seal,  and  so,  not  being 
sworn,  would  answer  nothing  to  their  prejudice,  it  was  ordered  that  the 
clerk  of  the  company,  and  such  principal  members  as  the  plaintiif 
should  think  fit,  should  answer  on  oath,  and  that  the  Master  should 
settle  the  oath.  In  the  case  of  Glasscott  y-  Copper  Miners'  Company,'^  the 
plaintiff  was  sued  at  Law  by  a  body  corporate,  and  filed  his  bill  for 
discovery  only :  making  the  governor,  deputy-chairman,  one  of  the 
directors,  and  the  secretary  of  the  company,  co-defendants  with  the 
company.     It  was  objected,  upon  demurrer  to  the  bill,  that  an  officer 

i  0.  &  p.  1,  81. 

2  Ld.  Bed.  188, 189. 

'  1  Vem.  117 ;  but  the  answer  cannot  be  read  against  the  Corporation ;  Wych  v.  Meal,  3  P.  Wnls. 
310,  313 ;  Gibbons  v.  Waterloo  Bridge  Company,  1  0.  P.  Coop.  t.  Cott.  385 ;  Wadeer  v.  Host 
India  Co.,  29  Beav.  300 :  7  Jur.  N.  S.  350. 

'  11  Sim.  305.  See  IPIntosh  v.  Great  Western,  Bailway  Company,  2  De  G.  &  S.  758 ;  Attorney- 
General  V.  Mercers'  Company,  9  W.  E.  83 ;  Attorney- General  v.  East  Dereham  Corn  Mxchange, 
5  W.  E.  486 ;  Manger  v.  Great  Western  Bailway  Co.,  4  De  G.  &  J.  74  :  5  Jur.  N.  S.  1191 ;  see 
also  Moodaley  v.  Morton,  1  Bro.  C.  C.  469.  It  should  be  observed  here,  that  Lord  Bldon,  in 
Jhimmer  v.  TTie  Corporation  of  Chippenham,  14  Ves.  254,  mentioned  it  as  his  opinion,  that 
the  case  of  Steward  t.  The  East  India  Company,  2  Vem.  880,  in  which  a  demurrer  to  a  bill 
against  the  company  and  one  of  its  servants,  is  reported  to  have  been  allowed,  is  a  misprint ; 
and  that.  Instead  of  stating  that  the  demurrer  was  allowed  without  putting  them  to  answer  as 
to  matter  of  fraud  and  contrivance,  which  is  nonsense,  it  should  have  been,  that  the  demurrer 
was  disallowed,  with  liberty  to  insist  by  their  answer  that  they  should  not  be  compelled  to 
answer  the  charges  of  fraud,  &c. ;  this  case  however,  appears  to  be  correctly  reported,  Bee 
M'Intosh  v.  Great  Western  Bailway  Company,  2  De  G.  &  S.  770. 
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of  a  corporation  could  not  be  made  a  co-defendant  to  a  bill  which 
sought  for  discovery  only,  or  at  any  rate,  that  individual  members 
could  not  be  joined  as  defendants  with  the  corporation  at  large ;  but 
the  demurrer  was  overruled. 

It  may  be  observed  here,  that  where  the  officer  of  the  corporation 
from  whom  the  discovery  is  sovight  is  a  mere  witness,  and  the  facts  he 
is  required  to  discover  are  merely  such  as  might  be  proved  by  him  on 
his  examination,  he  ought  not  to  be  made  a  party.  Thus,  where  an 
officer  of  the  Bank  of  England  was  made  a  party,  for  the  purpose  of 
obtaining  from  him  a  discovery  as  to  the  times  when  the  stock  in  ques- 
tion in  the  cause  had  been  transferred,  and  he  demurred  to  the  bill, 
Sir  John  Leach,  V.  C,  allowed  the  demurrer,  on  the  ground  that  the 
officer  was  in  that  case  merely  a  witness.' 

But  although  it  is  not  an  unusual  practice  to  make  the  clerk  or  other 
principal  officer  of  a  corporation  a  party  to  a  suit  against  such  corpora- 
tion, for  the  purpose  of  eliciting  from  him  a  discovery  of  entries  or 
orders  in  the  books  of  the  corporation,  yet,'  where  such  is  not  the  case, 
it  is  still  the  duty  of  the  corporation,  when  informed  by  the  bill  or 
information  of  the  nature  and  extent  of  the  claims  made  upon  it,  if 
required  to  put  in  an  answer,  to  cause  diligent  examination  to  be  made 
before  they  put  in  their  answer,  of  all  deeds,  papers  and  muniments  in 
their  possession  or  power,  and  to  give  in  their  answer  all  the  informa- 
tion derived  from  such  examination ;  and  it  was  said  by  Sir  John 
Leach,  M.  E.,  that  if  a  corporation  pursue  an  opposite  course,  and  in 
their  answer  allege  their  ignorance  upon  the  subject,  and  the  informa- 
tion required  is  afterwards  obtained  from  the  documents  scheduled  to 
their  answer,  the  Court  will  infer  a  disposition  on  the  part  of  the 
corporation  to  obstruct  and  defeat  the  course  of  justice,  and  on  that 
ground  will  charge  them  with  the  costs  of  the  suit.= 

The  rule,  however,  has  been  changed  in  this  Province ;  for  Order  63 
declares  that  "  Where  a  bill  is  filed  against  a  corporation  aggregate, 
no  officer  of  the  corporation  is  to  be  made  a  defendant  for  discovery 
only ;  but  any  officer  who  might  by  the  former  practice  have  been 
made  a  defendant  for  the  purpose  of  discovery,  may  be  examined  by 
the  plaintiff  in  the  same  way  as  a  party,  after  the  answer  of  the  corporar 
tion  is  filed,  or  after  the  time  for  filing  the  same  has  expired."  And 
Order  64,  provides  that'"  Where  abill  is  filed  by  a  corporation  aggregate, 
the  defendant  may,  after  filing  his  answer,  examine  for  discovery  such 
officer  of  the  corporation  as  would,  under  the  former  practice,  have 
been  made  a  party  defendant  to  a  cross  bill  for  discovery." 

I  How  V.  Best,  5  Mad.  19. 

= ■  Attorney-  General  v.  TAe  Burgmes  tf  East  Retford,  3  M.  &  K.  40. 
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Where  a  suit  is  instituted  against  a  eorporation  sole,  he  must  appear 
and  defend;  and  be  proceeded  against  in  the  same  manner  as  if  he  were 
a  private  individual.  But  where  corporations  aggregate  are  sued  in 
their  corporate  capacity;,  they  must  appear  by  attorney,  and  answer 
under  the  common  seal  of  the  corporation ;  however,  those  of  the 
corporation  who  are  charged  a^  private  individuals,  must  answer  upon 
oath. 

If  the  majority  of  the  members  of  a  corporation  are  ready  to  put  in 
their  answer,  and  the  head  or  other  person  who  has  the  custody  of  the 
common  seal  refuses  to  affix  it,  application  must  be  made  to  the  Cdurt 
of  Queen's  Bench  for  a  mandamus  to  compel  him,  and  in  the  meantime 
the  Court  of  Chancery  will  stay  the  process  against  the  corporation.' 

The  process  for  compelling  the  appearance  or  answer  of  a  corporation 
will  be  found  in  future  Chapters, 


Section  Y. — Peisms  out  of  the  Jurisdiction  of  the  Court. 

Where  a  suit  affects  the  rights  of  persons  out  of  the  jiu-isdiction,  the 
Court  will  in  some  cases,  where  there  are  other  parties  concerned,  pro- 
ceed against  those  other  parties,  and  if  the"  absent  persons  are  merely 
passive  objects  of  the  judgment  of  the  Court,  or  their  rights  are  incidental 
to  those  of  the  parties  before  the  Court,  a  complete  determination  may 
be  obtained  without  them.^  Thus  in  Attorney-General  at  the  relation  of 
the  University  of  Glasgow  v.  Baliol  College,^  which  was  an  information 
filed  to  impeach  a  decree  made  in  1699,  on  a  former  information*  by  the 
Attorney-General  against  the  trustees  of  a  testator,  his  heirs  at  law  and 
others,  to  establish  a  will  and  a  charity  created  by  it,  alleging  that  the 
decree  was  contrary  to  the  will,  and  that  the  University  of  Glasgow  had 
not  been  made  a  party  to  the  suit :  Lord  Hardwicke  overruled  the  latter 
objection,  as  the  University  of  Glasgow  was  a  corporation  out  of  the 
reach  of  the  process  of  the  Court,  which  circumstance  warranted  the 
proceedings,  without  making  that  body  party  to  the  suit. 

And  so,  where  a  bill  was  filed  for  the  recovery  of  a  joint  debt  against 
one  of  two  partners,  the  other  being  out  of  the  kingdom,  the  question 
before  the  Court  was :  whether  the  defendant  should  pay  the  whole  or 

1  Bex  V.  Wyndham,  Cowp.  877 ;  2  Bac.  Ab.  tit.  Corp.  (B.)  2. 

^  Ld.  Red.  31,  33 ;  and  see  PameU  t.  Wrigfit,  7  Beav.  444, 450.  In  Postgate  v.  Barnes,  9  Jur.  N.  S. 
456,  y.C.S.,  a  demurrer  to  the  bill  of  a  married  woman  to  enforce  ber  equity  to  a  settlement,  on 
the  ground  thJtt  her  husband  was  only  made  a  defendant  when  he  should  come  within  the  juris- 
diction, was  overruled ;  and  see  Jackson  v.  Norton,  4  Jur.  N.  S.  1067 :  7  W.  E.  4,  M.E. 

»  Dec.  11, 1744;  Ld.  Red.  33,  m.  (m). 

*  Reported  in  9  Mod.  407. 
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only  a  moiety  of  the  debt ;  and  Lord  Hardwicke  was  of  opinion  that  he 
ought  to  pay  the  whole.'  Upon  the  same  principle,  a  bill  may  be 
brought  against  one  factor  without  his  companion,  if  such  companion 
be  beyond  sea ;»  and  where  there  were  two  executors,  one  of  whom  was 
beyond  sea,  and  a  bill  was  filed  by  a  residuary  legatee  against  the  other, 
to  have  an  account  of  his  own  receipts  and  payments :  the  Court,  upon 
an  objection  being  taken  at  the  hearing,  on  the  ground  of  the  absence 
of  the  co-executor,  allowed  the  cause  to  go  on.' 

In  his  treatise  on  pleading,  Lord  Eodesdale  says,  "  when  a  person  who 
ought  to  be  a  party  is  otitof  the  jurisdiction  of  the  Court,  that  fact  being 
stated  in  the  bill,  and  admitted  by  the  defendants,  or  proved  at  the 
hearing,  is,  in  most  cases,  a  sufficient  reason  for  not  bringing  him  before 
the  Court;  and  the  Court  will  j)roceed,  without  him,  against  the  other 
parties,  as  far  as  circumstances  will  permit;"^  and  on  this  princijole, 
the  Court  as  frequently  made  decrees  without  prejudice  to  the  rights 
(if  any)  of  absent  parties,  or  reserving  all  questions  in  which  they  were 
ihterested,  and  determining  only  such  as  did  not  affect  them." 

In  bills  of  interj)leader,  also,  a  plaintiff  may  proceed  with  his  suit  and 
obtain  an  injunction  against  a  party  resident  in  this  country,  although 
the  other  parties  claiming  the  property  are  ojit  of  the  jurisdiction." 
In  such  cases,  howevei?,  the  plaintiff  is  bound  to  use  prompt  diligence 
to  get  the  parties  who  are  al&sent  to  come  in  and  interplead  with  those 
who  are  present.  If  he  does  not  succeed  in  doing  so  within  a  reasonable 
time,  the  consequence  is,  that  the  party  within  the  jurisdiction  must 
have  that  which  is  represented  to  be  the  subject  of  competition,  and  the 
plaintiff  must  be  indemnified  against  any  proceeding  being  afterwards 
taken  on  the  part  of  those  who  are  out  of  the  jurisdiction.'  For  this 
purpose,  "  if  the  plaintiff  can  show  that  he  has  used  all  due  diligence  to 
bring  persons  out  of  the  jurisdiction  to  contend  with  those  who  are 
within  it,  and  they  will  not  come,  the  Court  upon  that  default,  and  their 
so  abstaining  from  giving  him  an  opportunity  of  relieving  himself, 
would,  if  they  afterwards  came  here  and  brought  an  action,  order  service 
on  their  attorney  to  be  good  service,  and  injoin  that  action  for  ever : 
not  permitting  those  who  refused  the  plaintiff  that  justice,  to  commit 
that  injustice  against  him"."     Upon   the   same  ground   it  has  been 

■  Varwent  v.  Walton,  2  Atk.  BIO. 

2  Cowslad  V.  Cely,  Prec.  Oh.  83. 

3  Cowslad  V.  Cely,  Prec.  Ch.  83. 

»  Ld.  Heel.  164 ;  Bee  also  Smith  v.  Hibernian  Mine  Oom2>any,  1  Sch.  &  Lef,  238,  240 ;  Sogers  v.  Linton, 

Bnnb.  200 ;  Walley  v.  Walley,  1  Vern.  487 ;  Buxbury  v.  Is/ierwood,  12  W.  H.  821,  V.C.W. 
'  5  Willats  V.  Bmiy,  6  Beav.  193, 200 ;  Powell  v.  Wright,  7  Beav.  444,  430 ;  Morley  v.  BennoldiOn,  2 

Hare,  570,  585 ;  7  Jar.  938 ;  Mores  v.  Mores,  6  Hare,  125, 127, 135 ;  12  Jnr.  62D. 
«  Stevenson  v.  Anderson,  S  Ves.  &  B.  407, 411. 
'  Ibid. 
'  Per  Lord  Bldon,  2  Ves.  &  B.  412 ;  see  also  Martinius  v.  Helmuth,  G.  Coop.  245,  248 ;  reported  also 

In  some  copies  of  2  Vee.  &  B.  412  n. ;  East  and  West  India  Book  Company  v.  LitUedaU,  7 

Hare,  57. 
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determined,  that  where  a  party  to  a  bill  of  interpleader,  wh!o  has  been 
served,  will  not  appear,  and  stands  out  all  the  process  of  contempt,  the 
bill  may  be  taken  j)ro  confesso  against  him,  and  he  will  be  decreed  to 
interplead  with  the  other  defendants." 

Where,  however,  the  person  who  is  out  of  the  jurisdiction-  is  one 
whose  interests  are  principally  affected  by  the  bill,  the  Court  cannot 
proceed  in  his  absence,  even  though  the  parties  having  the  legal  estate 
are  before  the  Ooiirt ;  thus,  where  a  judgment-creditor,  who  had  sued 
out  an  elegit  upon  his  judgment,  filed  a  bill  for  equitable  execution 
against  real  estates,  which  were  vested  in  trustees  upon  certain  trusts, 
the  Court  would' nof  proceed  with  the  cause,  because  the  equitable  tenant 
for  life,  subject  to  the  trusts,  was  abroad.^  Upon  the  same  principle  it 
has  been  held,  that  bail  cannot  maintain  an  injunction  against  a  creditor, 
who  has  recovered  a  verdict,  where  the  principal  debtor  is  out  of  the 
jurisdiction.  3  In  a  case  where  a  contract  for  the  sale  of  an  estate  in 
the  West  Indies  had  been  entered  into  by  a  person  who  resided  there, 
and  had  got  into  possession  without  paying  the  purchase  money,  and  a 
suit  was  instituted  in  this  country  by  the  vendor  against  the  consignees 
appointed  by  the  purchaser,  Lord  Lyndhurst  refused  to  entertain  a 
m.otion  for  a  receiver  of  the  proceeds  of  the  consignments,  on  the  ground 
that  the  purchaser',  who  was  the  principal  defendant,  was  abroad,  and 
had  never  been  served  with  subpcena.'' 

It  has  been  held,  that  a  receiver  of  a  mortgaged  estate  may  be  ap- 
pointed, notwithstanding  the  absence  of  the  mortgagor.  Thus,  in  the 
case  of  Tanfield  v.  Irvine,  ^  an  application  for  a  receiver  had  been  made 
to  Sir  John  Leach,  V.  C,  by  the  grantee  of  an  annuity,  which  was 
secured  by  an  equitable  charge  upon  an  estate ;  and  though  the  grantor 
had  gone  abroad,  and  had  not  appeared  to  the  suit,  his  Honour  refused 
the  application,  on  the  ground  that  the  Court  had  not  jurisdiction  to 
deprive  a  man,  who  was  not  present,  of  the  possession  of  his  estate ; 
but  upon  the  motion  being  renewed  before  Lord  Eldon,  he  made  the 
order  for  a  receiver,  but  guarding  it,  however,  in  such  a  way  as  not  to 
prevent  any  person  having  a  better  title  to  the  possession  of  the  estate, 
from  ousting  him  if  they  pleased.  His  Lordship  observed,  that  he  did 
not  see  why  the  rights  of  the  equitable  mortgagee  were  to  be  taken 
away,  by  the  circumstance  that  the  mortgagor  had  not  entered  an  ap- 
pearance, and  could  not  be  compelled  to  do  so ;  and  that  a  second 

1  Fairbrot/ier  v.  frattent,  Dan.  Exc.  Eep.  64;  and  the  decree,  ib.  09,  n.  (c). 

"  Browne  v.  Blount,  2  E.  &  M.  83 ;  and  see  Kirwan  v.  Daniel,  t  Hare, 347 ;  J/'  Calmont  v.  Eanlcin, 

8  Hare,  1 :  14  Jur.  475 ;  Anderson,  v.  Slather,  2  Coll.  209. 
'  Smeray  v.  Orayson,  8  Swanst.  145,  n. 
♦  Stratum  v.  Davidson,  1 E.  &  M.  484. 
'  2  Euss.  149, 151 ;  see  also  Coward  v.  Chadwicle,  ib.  0.34,  and  150  n. ;  Dmoling  v.  Hudson,  14  Beav. 

423,  and  cases  collected  in  tUe  note  thereto. 
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mortgagee  miglit  be  delayed  to  all  eternity,  if  the  residence  of  the 
mortgagor  out  of  the  jurisdiction  were  to  have  the  effect  which  the  Vice- 
Chanceller  had  given  it. 

It  is  usual,  in  cases  where  any  of  the  persons  who,  if  resident  in  this 
country,  would  be  necessary  parties  to  a  suit,  are  abroad,  to  make  such 
persons  defendants  to  the  bill,  stating  the  fact  of  their  being  abroad : 
which  fact,  unless  they  appear,  must  be  proved  at  the  hearing ; '  and, 
notwithstanding  the  observation  of  Lord  Eedesdale  cited  above,  it  seems 
that  the  admission  of  the  parties  before  the  Court  is  not  evidence  on 
which  the  Court  will  act.^  When  the  proof  of  this  fact  at  the  hearing 
is  not  such  as  to  satisfy  the  Court,  the  usual  practice  is  to  direct  the 
cause  to  stand  over  for  the  purpose  of  supplying  the  proper  evidence.' 
In  some  cases,  however,  if  there  are  preliminary  inquiries  or  accounts 
to  be  taken,  they  have  been  directed  to  be  proceeded  with  in  the  mean- 
time I*  and  in  others,  an  enquiry  as  to  the  fact  has  been  directed. «  In 
Penfold  V.  Kelly,  ^  Sir  E.  T.  Kindersley,  V.  C,  refused  an  application  for 
leave  to  serve  a  defendant  coming  within  the  jurisdiction  after  decree, 
and  against  whom  no  specific  relief  was  prayed,  with  a  copy  of  the  bill. 

In  Capel  v.  Butler,''  where  a  party  who  was  named  as  a  defendant, 
but  had  never  been  served,  appeared  by  counsel  at  the  hearing,  and 
consented  to  be  bound  by  the  decree,  the  defect  arising  from  his  not 
having  been  served  was  held  to  be  cured.' 

In  some  cases,  where  a  defendant  has  been  abroad  during  the  pro- 
ceedings in  a  cause,  he  has  been  allowed  to  come  in  after  decree  has 
been  pronounced,  and  to  have  the  benefit  of  it,  without  the  process  of 
filing  a  supplemental  bill.  Thus,  in  Banister  v.  Way,'  after  a  decree, 
pronounced  in  a  suit  by  a  residuary  legatee,  establishing  a  will,  and 
directing  the  necessary  accounts,  others  of  the  residuary  legatees,  who 
were  abroad,  applied  to  have  the  benefit  of  the  decree,  submitting  to  be 
bound  by  it ;  and  an  order  was  made  by  Lord  Thurlow  (they  sub- 
mitting to  the  decree),  that  they  should  be  at  liberty  to  enter  their 
appearance,  and  should  have  the  like  benefit  of  the  decree  as  if  they  had 
put  in  an  answer,  and  had  appeared  at  the  hearing  of  the  cause.    A 

1  Mbodie  v.  Bannister,  1  Drew.  614.    The  party  should  not  he  named  as  a  defendant  "  when  he 

shall  come  within  the  jurisdiction,"  but  as  heing  "out  of  the  Jurisdiction  :  "  see  Jackson  T. 
Norton,  4  Jur.  N.  S.  1067 :  7  W.  E.  4,  M.  E. 

2  Wilkinson  v.  Seal,  4  Mad.  408 ;  Bughes  v.  Mades,  1  Hare,  486, 488 ;  6  Jur.  255 ;  Egginton  v.  Burton, 

1  Hare,  488 ,  n. ;  W  Oalmont  v.  Bankin,  8  Hare,  1 :  14  Jur.  4T5. 

3  Eddinglon  t.  Burton,  1  Hare,  488,  n. ;  Smith  v.  Edwards,  16  Jur.  1041,  V.  0.  S. 
■■  Butler  T.  Borton,  5  Mad.  40, 42 ;  Huglies  v.  Eades,  1  Hare,  486 :  6  Jur.  255. 

5  Mare's  v  Mores,  6  Hare,  136 :  13  Jur .  620  ;  Eades  v.  Harris,  1  T.  &  C.  C.  230,  2.34 ;  hut  see  Bibbs 

V.  Ooren,  1  Beav.  457. 
«  12  W.  E.  286,  and  see  Ord.  X,  11,18. 
'  2  S.  &  S.  457, 462 ;  and  see  Sapte  v.  Ward,  1  Coll.  24. 
*  For  form  of  introductory  part  of  decree,  see  Seton,  3,  4 ;  and  1  Coll.  25, 
'  2  Dick.  686. 
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similar  order  was  made  by  Lord  Lyndhurst,  after  a  cause  had  been 
heard  upon  further  directions.  * 

An  order  for  leave  for  a  defendant  to  come  in,  after  decree,  may  be 
obtained  by  petition  of  course,  if  the  plaintiff  will  consent  thereto.  If 
he  will  not  consent,  notice  of  motion,  must  be  served  on  him.^  The 
petition,  or  notice  of  motion,  usually  asks  that  the  defendant,  on  sub- 
mitting to  be  bound  by  the  decree  and  proceedings  already  had,  may  be 
at  liberty  to  answer  the  bill,  and  may  have  the  like  benefit  of  the 
decree,  and  may  be  at  liberty  to  attend  the  subsequent  proceedings, 
as  if  he  had  appeared  at  the  hearing.  A  copy  of  the  order,  when 
passed  and  entered,  should  be  served  on  the  solicitors  of  the  other 
defendants,  and  on  the  plaintiff's  solicitor  when  the  order  is  made  on 
petition.  On  production  of  the  order  to  the  Eecord  and  Writ  Clerk, 
an  answer  appearance  by  the  defendant  may  be  filed  in  the  ■  ixsual 
way;  and  "notice  thereof  must  be  given,  on  the  same  day,  to  the 
plaintiife  solicitor ;  and  the  cause  thenceforth  proceeds  against  such 
defendant  in  the  ordinary  manner. 

In  the  case  of  infants,  however,  the  Court  must  be  satisfied,  by  inquiry 
or  otherwise,  that  it  is  for  their  benefit  to  adopt  the  proceedings.  =* 

Where  a  defendant  is  stated  to  be  abroad,  he  is  not  considered  a  party 
to  the  suit,  at  least  not  till  he  has  been  served  with  the  bill,  for  the 
determination  of  any  point  of  practice,  arising  between  the  plaintiff  and 
the  other  defendants ;  therefore,  an  order  to  amend  cannot  be  obtained, 
after  the  usual  time,  on  the  ground  that  a  defendant  abroad  has  not 
answered. ' 

Under  the  present  practice  of  the  Court,  however,  such  questions  as 
we  have  been  considering,  with  reference  to  defendants  out  of  the 
jurisdiction,  will  be  of  comparatively  rare  occurrence ;  for  the  Com-t  can 
now,  in  many  cases,  direct  service  on  persons  out  of  the  jurisdiction ;  = 
and  can  also^  when  the  suit  is  defective  for  want  of  parties,  and  the 
defendant  has  not  taken  the  objection  by  plea  or  answer,  make  a  decree, 
if  it  shall  think  fit,  saving  the  rights  of  absent  parties. « 

Our  Court  has  the  same  power  under  order  65,  which  provides  that 
"  Where  a  defendant,  at  the  hearing  of  a  cause,  objects  that  a  suit  is 
defective  for  want  of  parties,  the  Court,  if  it  thinks  fit,  may  make  a  decree 
saving  the  rights  of  the  absent  parties." 

1  Wiite  V.  HaU,  1  E.  &  M.  332 ;  and  see  Prendergast  v.  Lnshington  5  Hare  177 ;  Potts  v.  Brittoft, 

M.  E.  in  Chaml). ,  32  Deo.  1864 . 

2  Braithwaite's  Pr.  323.    Porform  of  order,  see  Seton,  1250. 

'  Copley  V.  Smithson,  5  De  G.  &  S.  583 ;  Baillie  v.  JacTcsm,  10  Sim.  107. 

<  King  of  Spain  v.  HuUet,  3  Sim.  338. 

5  Pro.  Sta.  20  Tic.  c.  56,  B.  15,  and  38  Vic.  c.  17.  8. 12,  and  Con.  G.  O.  Nos.  90i  92,  95, 101, 102. 

8  Ord.  XXm.  11 ;  Maybery  v.  Brooking,  7  De  G.  M.  &  G.  673 :  2  Jur.  N.  S,  76. 
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And  it  may  here  be  observed  that,  as  a  general  rule,  persons  are  not 
now  named  parties  to  a  suit  unless  direct  relief  is  sought  against  them ; 
and  therefore,  if  they  happen  to  be  out  of  the  jurisdiction,  it  will  in 
general,  on  the  authority  of  Browne  v.  Blount,'^  and  the  other  cases 
before  referred  to,  be  necessary  to  serve  them. 


Section  VI. — Paupers. 

Although  the  11  Hen.  VII.  c.  12,  before  referred  to  as  that  under 
which  the  practice  of  admitting  parties  to  sue  in  forma  pauperis,  origin- 
ated, =  does  not  extend  to  defendants,  and  consequently  a  defendant  in 
an  action  at  law  is  never  allowed  to  defend  it  as  a  pauper,  ^  yet  a  greater 
degree  of  liberality  is  practised  in  Courts  of  Equity ;  and  a  defendant 
who  is  in  a  state  of  poverty,  and,  as  such,  incapable  of  defending  a  suit, 
may,  as  well  as  a  plaintiff,  obtain 'an  order  to  defend  in  formorpauperis, 
upon  making  the  same  affidavit  of  poverty  as  that  required  to  be  made 
by  a  plaintiff.  Indeed,  originally,  the  right  of  admission  in  forma  pauperis 
appears  to  have  been  confined  to  defendants.  By  Lord  Bacon's  orders 
it  is  said,  that  "any  man  shall  be  admitted  to  defend  in  forma  pauperis 
upon  oath ;  but  for  plaintiffs,  they  are  ordinarily  to  be  referred  to  the 
Court  of  Eequests,  or  to  the  provincial  counsels,  if  the  case  arise  in  the 
jurisdictions,  or  to  some  gentleman  in  the  country,  except  it  be  in  some 
special  cases  of  commiseration  or  potency  of  the  adverse  party."  * 

It  has  been  before  stated,  that  no  person  suing  in  a  representative 
character  is  allowed  the  privilege  of  proceeding  in  forma  pauperis.  The 
same  rule  applies  to  defendants  sued  in  a  representative  character,  even 
in  cases  where  they  have  received  no  assets  of  the  estate  of  the  testator 
whom  they  represent. ' 

The  order  admitting  a  party  to  sue  or  defend  in  forma  pauperis,  has 
not  the  effect  of  releasing  him  from  costs  ordered  to  be  paid  prior  to 
his  admission,  but  the  payment  of  such  costs  may  be  enforced  in  the 
usual  manner ;  it  may,  however,  be  doubtful  whether  the  admission 
may  not  have  a  retrospective  effect  upon  costs  incurred  before  the  date 
of  his  admission,  but  concerning  which  no  order  for  taxation  and  pay- 
ment has  beenuaade."     Where  a  defendant  had  been  committed  for  not 

'  2  E.  &  M.  83,  ante. 

2  Ante. 

3  Chitty's  Arch.  12TT. 

*  Beames'  Ord.  44 ;  Sand.  Ord.  122.    This  order  is  abrogated  by  the  Cons.  Ord. ;  but  see  i6.  Prel.  Ord. 

r.  B ;  see  also  Lord  Clarendon's  Orders,  Beames,  215—218 :  Sand.  Ord.  312 ;  now  Cons.  Ord.  VH. 

9-11. 
^  0l<3Jield  V.  Coibett,  1  Phil.  613 ;  ante. 
°  Davenport  v.  Davenport,  1  Phil.  124 ;  see,  however,  Prince  Albert  v.  Strange,  2  De  G.  &  9.  662, 

718 :  13  Jur.  507,  where  a  defendant,  having  been  admitted  to  defend  in  the  course  of  the  cause, 

was  ordered,  at  the  bearing,  to  pay  the  plaintiff's  costs  up  to  the  time  of  such  admission. 
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answering,  and  had  subsequently  obtained  permission  to  defend  in  forma 
pauperis,  and  thereupon  had  put  in  his  answer,  Sir  J.  L.  Knight  Bruce, 
V.  C,  ordered  him  to  be  discharged,  without  payment  of  the  costs  of 
the  contempt :  considering  the  Court  to  have  power  to  make  su6h  an 
order,  either  under  its  general  authority  independent  of  the  11  Geo. 
IV.  &  1  Will.  rV.  c.  36,  or  under  that  statute  combined  with  its  general 
authority.'  It  appears  that  where  the  plaintiff  dismisses  his  bill 
against  a  pauper  defendant,  the  practice  is  to  allow  the  defendant  dives 
costs.  2 

To  entitle  a  party  to  defend  as  a  pauper,  he  must  make  an  affidavit 
similar  to  that  required  from  a  plaintiff  applying  to  sue  in  that  character ; 
and  it  seems  that  if  he  is  in  possession  of  the  property  in  dispute,  he  cannot 
be  admitted,  or  if  admitted,  he  may,  upon  the  fact  being  afterWi-irds 
shown  to  the  Court,  be  dis-paupered.^"  In  this  and  in  most  other 
respects,  the  rules  laid  down  with  regard  to  persons  suing  in  forma 
pauperis'^  are  applicable  to  persons  defending  in  that  character :  the 
only  difference  being  in  the  form  of  application  for  admission ;  for  the 
petition,  in  the  case  of  a  defendant,  is  much  shorter  than  in  the  case  of 
a  plaintiff,  and  is  not  required  to  contain  any  statement  of  the  case,  or 
to  be  accompanied  by  any  certificate  of  counsel.  = 


Section  VII. — Bankrupts  and  Insolvent  Debtors. 

It  is  a  general  rule  of  Courts  of  Equity,  that  no  person  can  be  made 
a  party  to  a  suit  against  whom  no  relief  can  be  prayed ;  and  it  follows, 
as  a  consequence  of  this  rule,  that  no  person  whose  intei'est  in  the 
subject-matter  of  the  suit  has  been  vested  by  act  of  law  in  another, 
ought  to  be  made  a  defendant.  Consequently,  it  has  been  held,  that 
bankrupts  and  insolvent  debtors,  whose  interests,  whether  legal  or 
equitable,  in  the  property,  must  have  devolved  upon  their  assignees, 
cannot  be  made  parties  to  suits  relative  to  any  property  which  is  affected 
by  the  bankruptcy  or  insolvency.  ^ 

Upon  this  principle,  a  demurrer  put  in  by  a  bankrupt,  who  was  joined 
as  a  co-defendant  with  his  assignees,  in  a  bill  to  enforce  the  specific 

'  Bennett  v.  ChwXleigTi,  2  Y.  &  C.  C.  C.  164 ;  see,  however,  Snowball  v.  Dixon.,  2  De  G.  &  S.  9 ;  and 

Dew  V.  Olarlc,  16  Jur.  1,  L.  C. 
2  Svbery  v.  Morris,  1  Mc  N.  &  6.  413 :  16  Sim.  312,  433 :  12  Jur.  689.    Unless  otherwise  directed, 

costs  ordered  to  be  paid  to  a  party  suing  or  defending  in  forma  pauperis,  are  to  he  taxed,  as 

dives  costs,  Ord.  XL.  -5, 1849. 
^Spencer  v.  Bryant,  11  Ves.  49 ;  see  also  Wyatt'a  P.  E.  321. 
'  Ante. 

'  See  Ord.  May  1861—1849. 
»  Whitworth  v.  Davis,  1  Ves.  &  B.  S45,  547;  De  Oolls  v.   Ward,  3  P.  Wms.  311,  n;  Collins  v. 

Shirley,  1 E.  &  M.  638 ;  Judgment  of  Lord  Cottenham  in  Bocltfort  v,  Battersiy,  3  H,  L.  Ca.  408 ; 

and  see  Davis  v.  SwU,  28  Beav.  321. 
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performance  of  an  agreement  entered  into  by  him  previously  to  his 
banki'uptcy,  was  allowed.' 

It  is  said  by  Lord  Eedesdale  that,  although  a  bankrupt  made  a  party 
to  a  bill  touching  his  estate  may  demur  to  the  relief,  all  his  interest 
being  transferred  to  his  assignees,  yet  it  has  been  generally  understood, 
that  if  any  discovery  is  sought  of  his  acts  before  he  becaine  a  bankrupt, 
he  must  answer  to  that  part  of  the  bill  for  the  sake  of  the  discovery, 
and  to  assist  the  plaintiif  in  obtaining  proof,  though  his  answer  cannot 
be  read  against  his  assignee ;  otherwise,  the  bankruptcy  might  entirely 
defeat  the  ends  of  justice. ^  This  opinion  has  given  rise  to  much  dis- 
cussion, and  is  made  the  subject  of  an  elaborate  judgment  by  Sir 
Thomas  Plumer,  V.  0.,  in  the  case  of  Whitworth  v.  Davis,^  in  the 
course  of  which  he  observes  that  "  the  case  oi  Fentori  v.  Hughes*  lays 
down  a  broad  principle,  viz :  that  a  person  who  has  no  interest,  and  is 
a  mere  witness,  against  whom  there  could  be  no  relief,  ought  not  to  be 
a  party ;  a  bankrupt  stands  in  that  situation :  a  competent  witness, 
having  no  interest,  against  whom,  therefore,  no  relief  can  be  had  at  the 
hearings  ho  falls  precisely  within  that  general  rule."'  He,  however, 
allowed  the  demurrer  in  the  case  before  him,  without  determining  the 
general  question. 

When  the  bankruptcy  of  a  defendant  does  not  appear  on  the  face  of 
the  bill,  or  has  occurred  subsequently  to  the  filing  of  the  bill,  but  before 
the  expiration  of  the  time  for  putting  in  his  answer,  the  defendant  may 
take  the  objection  by  way  of  plea."  He  may  also  plead  the  bankruptcy 
of  a  co-defendant,  even  where  it  took  place  after  the  filing  of  the  bill.' 

The  decision  of  Sir  Thomas  Plumer,  in  Whitworth  v.  Davis,  still 
leaves  it  doubtful  whether  a  bankrupt  can  be  made  a  party  to  a  bill 
against  his  assignee  for  the  mere  purpose  of  discovery  and  injunction ; 
but  there  is  no  doubt  that  if  he  is  made  a  party  for  the  purpose  of 
obtaining  relief  against  him,  he  may  demur  to  the  bill,  and  that  in  such 
case  his  demurrer  will  protect  him  from  the  discovery  as  well  as  the 
relief;  where,  however,  fraud  or  collusion  is  charged  between  the 
bankrupt  and  his  assignees,  the  bankrupt  may  be  made  a  party,  and  he 
cannot  demur,  although  relief  be  prayed  against  him.  Thus,  where  a 
creditor,  having  obtained  execution  against  the  efl'ects  of  his  debtor, 

"  Wliitworth  V.  Dmis,  1  Ves.  &  B.  545 ;  see  alBO  Griffin  v.  Archer,  2  Anst.  478 ;  Uoyd  v.  Lander 
6  Mad.  882,  388 ;  Collet  v.  Wollastm,  3  Bro.  C.  0.  288. 

2  Ld.  Red.  161. 

3  1  VeB.  &  B.  545. 

4  1  Ves.  287;  see  also  Le  Texier  v.  Margrmine  ofAnspach,  15  Ves.  159,  166. 

6  1  Ves.  &  B.  549,  .550 ;  see  Oilbert  v.  Uwis,  1  De  Q.  J.  &  S.  38 :  8  J.  &  H.  452 :  9  Jur.  N.  S.  187 ; 

Story  Eq.Ph  b.  223,  n. 
«  Turner  v.  Bobinsm,  1  S.  &  S.  3 ;  Lane  v.  Smith,  14  Beav.  49-,  Jones  v.  Binm,  10  Jur.  N.  S.  119, 12 

W.  K.  329,  M.  E. 
'  Sergrove  v.  MayheiD,  2  M'N.  &  G.  97. 
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filed  a  bill  against  tte  debtor,  against  whom  a  commission  of  bankrupt 
had  issued,  and  the  persons  claiming  as  assignees  under  the  commission, 
charging  that  the  commission  was  a  contrivance  to  defeat  the  plaintiff's 
execution,  and  that  the  debtor  having,  by  permission  of  the  plaintiff, 
possessed  part  of  the  goods  taken  in  execution  for  the  purpose  of  sale, 
instead  of  paying-the  produce  to  the  plaintiff  had  paid  it  to  his  assignees  : 
a  demurrer  by  the  alleged  bankrupt,  because  he  had  no  interest,  and 
might  be  examined  as  a  witness,  was  overruled.'  Upon  the  same 
principle,  where  a  man  had  been  fraudulently  induced  by  the  drawer 
to  accept  bills  of  exchange  without  consideration,  and  the  drawer  after- 
wards indorsed  them  to  others ;  upon  a  bill  filed  against  the  holder  and 
drawer  of  the  bills  of  exchange,  for  a  delivery  up  of  the  bills,  and  an 
injunction,  the  drawer  pleaded  his  bankruptcy,  which  took  place  after 
the  bill  filed,  in  bar  to  the  bill ;  but  Sir  Lancelot  Shadwell,  V.  C,  over- 
ruled the  plea.  2 

Where  a  defendant  becomes  bankrupt  after  the  commencement  of 
the  suit,  the  bankruptcy  is  no  abatement,  and  the  plaintiff  has  his 
choice,  either  to  dismiss  the  bill  and  go  in  under  the  bankruptcy,  or  to 
go  on  with  the  suit,  making  the  assignees  parties.^  It  seems  that  in 
Kw)x  V.  Broum,*  Lord  Thurlow  permitted  the  plaintiff  to  dismiss  his 
own  bill  without  costs,  because  it  was  by  the  act  of  the  defendant  him- 
self that  the  object  of  the  suit  was  gone.  In  a  subsequent  case,  however, 
of  Butherford  v.  Miller,'-  the  Court  of  Exchequer  refused  to  make  such 
an  order  without  costs ;  and  in  Mmteith  v.  Taylor,^  where  a  motion  was 
made  on  behalf  of  the  defendant,  who  had  become  bankrupt,  to  dismiss 
the  plaintiff's  bill  with  costs,  for  want  of  prosecution,  Lord  Bldon, 
although  he  at  first  entertained  a  doubt  whether  he  could  make  such 
an  order  with  costs,  afterwards  expressed  an  opinion  against  the 
plaintiff  upon  that  point,  upon  which  the  plaintiff  submitted  to  give  the 
usual  undertaking  to  speed  the  cause ;  and  in  the  case  of  Blachniore  v. 
Smith,''  Lord  Cottenham,  after  referring  to  the  order  made  in  the  last, 
mentioned  case,  in  the  Eegistrars'  book,  held,  that  if  the  bill  were  dis- 
missed it  must  be  with  costs. 

It  appears  from  the  two  cases  last  refeiTed  to,  that  a  defendant  may, 
notwithstanding  he  has  become  bankrupt,  move  to  dismiss  the  plaintiff's 

1  King  V.  Martin,  3  Ves.  J.  641,  citea  Ld.  Red.  162 ;  but  see  Gilbert  v.  Lewis,  1  De  G.  J.  &  S.  38 ; 

2J.  &H.  452:  9  Jur.  N.  S.  18T.    By  Con.  G.  O.  No.  85,    no  bill  is  to  be  filed  for  discoYery 

merely  except  in  certain  caaes. 
'  Mackworth  y.  Marshall,  3  Sim,  368. 
5  Mmteith  v.  Taylor,  9  VeB.  615. 
■*  2  Bro.  C.  C,  186. 
0  3  Anst.  458. 
»  9  Ves.  015. 
'  1  M'N.  &  G.  80. 
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bill  for  want  of  prosecution ;  and  it  is  the  practice,  on  such  a  motion, 
to  dismiss  the  hill  with  costs.' 

After  what  has  been  said,  it  is  scarcely  necessary  to  observe  that 
where  a  party  who  is  a  defendant  to  a  suit  becomes  bankrupt,  it  will 
be  necessary  for  the  plaintiff,  if  he  proceeds  with  the  suit,  to  bring  the 
assignees  before  the  Court  by  order  of  revivor  i"  and  it  has  been  decided, 
that  where  the  assignee  of  a  bankrupt  has  been  already  before  the 
Court  as  a  defendant,  and  such  assignee  die  or  is  removed,  and  a  new 
assignee  is  appointed  in  his  stead,  the  suit  abates;  and  an  order  to  carry 
on  the  proceedings  against  such  new  assignee  must  be  obtained  in  like 
manner  as  against  the  original  assignee.  => 

Where  a  bill  had  been  filed  against  a  defendant  who  afterwards  became 
bankrupt,  and  a  supplemental  bill  was  in  consequence  filed  against  his 
assignees,  the  evidence  taken  in  the  original  cause  previously  to  the 
bankruptcy  was  allowed  to  be  read  at  the  hearing  against  the  assignees ; 
but  where  it  appeared  that  some  of  the  witnesses  in  the  cause  had  been 
examined  after  the  commission  issued,  and  before  the  supplemental 
cause  was  at  issue,  an  objection  to  reading  their  depositions  was  allowed; 
but  the  objection  was  over-ruled  in  so  far  as  it  extended  to  the  witnesses 
who  had  been  previously  examined.* 

It  has  been  held  that,  on  the  death  of  the  assignee  of  an  insolvent's 
estate,  where  no  new  assignee  has  been  appointed,  a  party  having  a 
demand  against  the  insolvent,  but  not  having  proved  under  the  insol- 
vency, may  sue  the  executors  of  the  deceased  assignee.  = 

It  may  here  be  observed  that,  after  some  difference  of  opinion  upon 
the  subject,  it  has  been  determined  that  in  foreclosure  suits,  where 
assignees  are  made  parties  as  defendants,  in  respect  of  the  equity  of 
redemption,  they  are  not  entitled  to  their  costs  from  the  plaintiff,  even 
though  they  may  have  received  no  assets  of  the  bankrupt  wherewith  to 
pay  them." 

'  Blackmore  v.  Smith,  iiii  sup. ;  see  also  Bobson  v.  Earl  of  Devon,  3  Sm.  &  G.  337 ;  Levi  t.  Seritage, 

26  Beav.  560,  whicli  were  cases  of  insolvent  delators ;  over-ruling  Blamhard  v.  Brew,  10  Blm. 

240.    See,  however,  Kemball  v.  Waidmk,  1  Sm.  &  G.  App.  37 :  18  Jur.  69. 
2  Con.  G.  O.  No.  837;  Lmh  v.  MiUer,  4  De  G.  M.  &  G.  841 :  1  Jur.  N.  S.  467.    After  tlie  assignees 

have  been  made  parties,  the  bankrupt  appears  to  be  treated  asoutofthesuit:  see  Robertion,  v. 

Southgate,  5  Hare,  223 ;  Stahlsolimidt  v.  Lett,  ib.  595 ;  and  see  Seton,  1166. 

*  €ford(m  v.  Jesson,  16  Beav.  440.    See  Qordon  v.  Jesson,  vM  sup,;  and  see  Bainbrigge  v.  Blair, 

Tonnge,  386 ;  Mendham  v.  Bobinson,  1  M.  &  K.  217 ;  Man  v.  Mchetts,  7  Beav.  484 :  1  Phil.  617. 

*  Eitchens  v.  C'ongreve,  4  Sim.  420. 

»  Fulcher  v.  Sowell,  11  Sim.  100 ;  and  see  ante. 

*  Appleby  v.  Duke,  1  Phil.  272;  Olarke  v.  Wilmot,  ib.  376 ;  Ford  v.  White,  16  Beav.  120,  and  cases 

there  cited ;  and  see  Ford  v.  Chesterfield,  16  Beav.  516. 
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Section  VIII. — Infants. 

Infants  as  well  as  adults  may,  as  we  have  seen, '  be  made  defendants 
to  suits  in  Equity;  and,  in  such  cases,  it  is  not  necessary  that  any  other 
person  should  be  joined  with  them  in  the  bill ;  nor  is  it  usual  for  the 
plaintiff  to  describe  them  as  infants  in  his  bill,  unless  any  question  in 
the  suit  turns  upon  the  fact  of  their  infancy. 

Although  it  is  not  necessary  that,  in  bringing  a  bill  against  infants, 
the  plaintiff,  as  in  the  case  of  married  women,  should  join  any  other 
person  with  them,  yet  they  are  not  permitted,  on  account  of  their 
supposed  want  of  capacity,  to  defend  themselves ;  and  therefore,  where 
a  defendant  to  a  suit,  or  the  respondent  to  a  petition,  2  is  an  infant,  the 
Court  will  appoint  a  proper  person,  who  ought  not  to  be  a  mere  volun- 
teer, 3  to  put  in  his  defence  for  him,  and  generally  to  act  on  his  behalf 
in  the  conduct  and  management  of  the  case.''  The  person  so  appointed 
is  called  "the  guardian  of- the  infant,"  and  is  generally  styled  "the 
guardian  ad  litem,"  to  distinguish  him  from  the  guardian  of  the  person 
or  of  the  estate. 

Formerly,  it  was  usual,  upon  the  appointment  of  a  guardian  ad  litem, 
for  the  infant  to  appear  personally  in  Court. '^  This  is  no  longer 
necessary ;  ^  but  where  the  infant  himself  desires  the  appointment,  the 
order  is  obtained  by  proceeding  under  one  of  the  late  General  Oi'ders, ' 
which  provides  that  "  A  person  desirous  of  ajDpointing  a  guardian  for 
him  to  defend  a  suit,  may  go  before  a  Judge  or  Master  with  the  pro- 
posed guardian,  if  he  thinks  fit  to  do  so.  But  he  must  satisfy  the  Judge 
or  Master,  by  afSdavit,  that  the  proposed  guardian  is  a  fit  person,  and 
has  no  interest  adverse  to  that  of  the  person  of  whom  he  is  to  be  the 
guardian  in  the  matter  in  question ;  and  if  the  affidavit  is  not  sufficient 
for  this  purpose,  the  Judge  or  Master  may  examine  the  proposed  guar- 
dian, or  the  person  making  the  affidavit,  viva  voce,  or  require  further 
evidence  to  be  adduced  until  he  is  satisfied  of  the  propriety  of  the 
appointment."  "Where  the  infant  is  a  respondent  to  a  petition,  the 
application  must  be  supported  by  an  affidavit  that  the  petition  has  been 
served  on  the  infant. '     A  co-defendant  may  be  appointed,  if  lie  has  no 

'  Ante. 

2  Be  Barrington,  27  Beav.  272;  Re  Ward,%  Giff.  122:  6  Jur.  N.  S.  Ml;  Se  Duke  of  Cleulana's 

Earte  Estates,  1  Dr.  &  Sm.  46. 
s  Foster  v.  Cautley,  10  Hare,  App.  24 :  17  Jur.  370. 

*  A  decree  against  an  adult  defendant,  as  if  an  infant,  was  held  not  to  bind  him.  Snow  V.  Sole,  15 

Sim.  161 ;  Cfreen  v.  BaMey,  7  Beav.  271. 
'  Craibe  v.  Mm/iery,  5  De  G.  &  S.  347;  Benison  v.  Wortley,  ib.  648. 

•  See  Brant  v.  Vame,  2  T.  &  C.  C.  C.  524 :  7  Jur.  637,  L.  C. ;  Egremont  v.  Egremont,  2  De  G.  M.  & 

G.  730 :  17  Jur.  55 ;  Foster  v.  Oautley,  10  Hare,  App.  24 :  17  Jur.  370 ;  Storr  v.  Panndl,  1 W.  K. 

209,  V.  0.  S. 
'  Con.  G.  O.  No.  526. 
8  Re  WUlan,  9  W.  K.  689,  n. 
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adverse  interest ; '  but  the  plaintiflF,  a  married  woman,  or  a  person  out 
of  the  jurisdiction,^  cannot  be  appointed. 

If  no  application  for  the  appointment  of  a  guardian  is  made  on  behalf 
of  the  infant,  the  plaintiff  may  obtain  the  appointment  of  one.  One  of 
our  orders^  provides  that  "In  case  it  shall  appear  to  the  Court  that 
any  defendant  uj)on  whom  an  oifice  copy  of  a  bill  has  been  served  is  an 
infant,  or  a  person  of  weak  or  unsound  mind  not  so  found  by  inquisition, 
unable  of  himself  to  defend  the  suit,  the  Court,  upon  the  application  of 
the  plaintiffj  at  any  time  after  bill  filed,  may  order  that  one  of  the 
Solicitors  of  the  Court  be  assigned  guardian  of  su.ch  defendant,  by  whom 
he  may  answer  the  bill  and  defend  the  suit.''  It  has  been  seen*  that  by 
Order  36  of  the  Con.  G.  Orders,  this  appointment  may  be  made  by  a 
Local  Master.  "When  the  infant  is  a  married  woman,  a  guardian  must 
be  appointed ;  though  it  appears  to  be  the  practice  to  appoint  her  hus- 
band to  be  her  guardian,  where  he  is  a  defendant  with  her,  and  they 
intend  to  defend  jointly. "  It  is  no  bar  to  the  appointment  of  a  guardian 
ad  litem  to  an  infant  defendant,  in  an  administration  suit  commenced  by 
notice  of  motion,  that  the  application  for  a  guardian  is  made  before 
the  return  of  the  notice  of  motion  for  administration."  But  the  infant 
should  be  served  with  the  bill  before  the  return  of  the  notice  of  appli- 
cation for  the  appointment  of  guardian.''  By  another  order  =  it  is 
directed  that  "Notice  of  the  application  must  be  served  upon,  or  left  at 
the  dwelling  house  of  the  person  with  whom,  or  under  whose  care  the 
defendant  resides,  at  least  one  week  before  the  hearing  of  the  application ; 
and  where  the  defendant  is  an  infant,  not  residing  with  or  under  the 
care  of  his  father  or  guardian,  notice  of  the  application  must  also  be 
served  upon,  or  left  at  the  dwelling  house  of  the  father  or  guardian, 
unless  the  Court  at  the  time  of  hearing  the  application  thinks  fit  to 
dispense  with  such  service."  The  notice  should  be  served  on,  or  left  at 
the  dwelling  house  of  the  person  under  whose  care  the  defendant  is;' 
and  where  it  appeared  that  the  mother  and  father  of  an  infant  defendant 
were  living  apart,  and  that  the  infant  had  absconded,  and  could  not  be 
found  to  be  served  with  notice  of  the  application  for  the  appointment  of 
a  guardian,  the  notice  was  directed  to  be  served  at  the  residence  of  the 
mother,  that  being  the  last  place  of  residence  of  the  infant ;  service  on 

1  See  Bonjlem  v.  Orant,  11 W.  K.  275,  M.  E. ;  Newman  v.  Selfe,  ib.  764,  M.  E ;  Anoriy  9  Hare,  App.27. 

2  Anon,  18  Jur.  770,  V.  C.  W. 

3  Con.  G.  0.  No.  519. 
*  Ante. 

»  Colminn  v.  Northeote,  2  Hare.  147. 
»  Barry  v.  Brazil,  1  Cham.  E.  237. 
'  Soiinson  t.  Bobson,  Ibid.  257. 
e  Con.  G.  0.  No.  520. 

»  Taylor  v.  Ansley,  9  Jur.  1055 ;  Christie  v.  Cameron,  2  Jur.  N.  S.  635,  and  see  Bowman  v.  Beckett, 
8  Grant.  556. 
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the  father  being  dispensed  with.'  "Where  the  plaintiff  was  unable  to 
discover  where  the  parents  lived,  service  was  deemed  sufficient  on  the 
head  of  a  College,  of  which  the  infant  was  an  undergraduate. ^  Upon  an 
application  to  appoint  a  guardian  ad  litem  to  an  infant,  who  was  a 
resident  pupil  at  Upper  Canada  College,  Toronto,  it  appeared  that 
notice  of  the  application  had  been  served  upon  the  principal  of  the 
College,  it  was  held  that  this  was  service  upon  "  a  person  with  whom, 
or  under  whose  care '' the  infant  was  residing.'  Where  the  infant's 
father  was  dead,  service  of  the  notice  at  the  house  of  the  infant's  mother 
and  stepfather  was  held  sufficient.*  Though  the  rule  applies  to  infants 
residing  abroad ;  ^  yet,  where  an  infant  defendant,  having  no  substantial 
interest  in  the  suit  was  abroad,  service  of  notice  of  the  application  was 
dispensed  with. "  Where  an  absent  defendant  is  an  infant,  the  Court 
has  like  powers  as  to  granting  an  order  for  service  by  publication  as 
*  in  case  of  an  adult ;  but,  semble,  the  notice  published  should  not  state 
that  in  default  of  answer,  the  bill  will  be  taken  pro  confesso.  The 
Court  will  also  in  exercise  of  the  discretion  given  to  it  by  28  Vic.  C.  17, 
Sec.  12,  call  upon  such  defendant  by  the  same  order  to  show  cause 
why  a  Solicitor  of  the  Court  should  not  be  appointed  his  guardian  ad 
litem. ''  Where  a  guardian  ad  litem  dies,  a  new  one  may  be  appointed 
without  notice.*  And  where  a  guardian  ad  litem  of  infant  defendants 
leaves  the  Province  another  will  be  appointed  on  the  exparte  application 
of  the  plaintiff. "  Notice  of  the  application  for  the  apj)ointment  of  a 
guardian  ad  litem  to  an  infant  defendant  of  the  age  of  fourteen  years  or 
upwards,  is  to  be  served  upon  such  infant  personally,  unless  the  Court 
otherwise  directs,  and  is  also  to  be  served  as  directed  by  order  520." 

In  England,  the  Solicitor  to  the  Suitors'  Fee  Fund  is  the  person 
usually  appointed."  The  Court  usually  provides  for  the  payment  of 
the  costs  of  the  Guardian  ad  litem,  by  directing  the  plaintiff  to  pay  them 
and  add  them  to  his  own ;"  but  where  there  is  property  of  the  infant's 
with  which  the  Court  can  deal,  it  will,  it  seems,  direct  the  costs  to  be 
paid  out  of  it.''  The  Court  will  not,  even  at  the  request  of  the  infant 
defendants,  in  an  amicable  suit,  appoint  the  plaintiffs'  Solicitor  their 

'  Biggar  v.  Beatty,!  Cham.  E.  236. 
"  Christie  T.  Cameron,  Vbi.  Sup. 

3  Whitemarsh  v.  I'orcl,  1  Cham.  Eep,  357. 

4  Hitch  V.  Wells,  8  BeaT.  5T6. 

■■■  O^Brien  v.  Maitland,  10  W.  E.  375  ;  Anderson  v.  StatJier,  10  Jar.  383. 

"  Lambert  v.  Tii/rner,  10  W.  E.  335 ;  Turner  v.  Sowden,  i  Dr.  &  Sma.  265 ;  and  see  Chaffers  v. 
Baker,  5  D.  M.  &  G.  482 ;  Lingren  v.  Lin^ren,  7  Beav.  66. 

'  Duffy  V.  O'Connor,  1  Cham.  E.  393. 

'  Barper  v.  Harper,  1  Cham.  E.  217. 

»   Weldon  v.  Templeton,  1  Cham.  E.  360. 
i»  Con.  G.  O.  No.  520. 

"  Thomas  v.  Thomas,  7  Beav.  47 ;  Sheppard  v.  Harris,  10  Jur.  24. 
"  Harris  v.  Hamlyn,  3  De  G.  &  S.  470 ;  Fraser  v.  Thompson,  1  Giff.  337 :  4  De  G.  &  J.  659. 
1'  Bobinson  v.  Aston,  9  Jur.  224. 
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Guardian ; '  and  where  a  father  and  his  infant  children  are  co-defendants, 
if  it  appears  that  the  interest  of  the  father  conflicts  with  that  of  the 
children,  the  Court  will  not  appoint  the  Solicitor  defending  for  the 
father,  Guardian  ad  litem,  to  the  infants.^  It  has  become  the  practice  in 
Toronto,  as  a  general  rule,  to  give  these  appointments  to  some  one 
Solicitor  ;  but  the  Court  is  in  no  way  bound  to  this :  and  in  the  outer 
counties  the  Masters  give  them  to  such  Solicitors  as  they  may  think 
fitting  persons  under  the  practice  of  the  Court. 

It  may  here  be  noticed  that  Order  314  provides  that  "  Where  a 
Guardian  ad  litem  is  appointed  on  the  application  of  the  j)laintiff,  to  an 
infant,  or  to  a  person  of  unsound  mind,  not  so  found  by  inquisition,  no 
costs  are  to  be  taxed  to  the  Guardian ;  but  in  lieu  thereof  the  plaintiff 
is  to  pay  to  the  Guardian  a  fee  of  fifteen  dollars,  and  his  actual  dis- 
bursements out  of  pocket :  and  the  plaintiff  in  case  he  is  allowed  the 
costs  of  the  suit,  is  to  add  to  his  own  bill  of  costs  the  amount  he  so 
pays.  Bu.t  the  Court  may,  in  special  cases,  direct  the  allowance  of 
taxed  costs  to  a  Guardian  ad  litem."  The  same  rule  as  to  the  costs  of  a 
Solicitor  appointed  by  the  Coui't  Guardian  ad  litem  to  infant  defendants 
in  suits  for  specific  performance,  seems  applicable  as  in  mortgage 
cases  ;  but  where  the  purchase  money  has  not  been  paid,  the  Court  will 
direct  the  payment  of  the  Guardian's  costs  from  it.= 

The  duty  of  the  guardian  is  to  put  in  the  proper  defence  for  the  infant ; 
and  it  seems  that  he  is  responsible  for  the  propriety  and  conduct  of 
such  defence  ;  and  if  he  puts  in  an  answer  which  is  scandalous  or 
impertinent,  he  is  liable  for  the  costs  of  it.  Sometimes  the  guardian  is 
ordered  or  decreed  to  perform  a  duty  on  behalf  of  the  infant :  his  refusal 
or  neglect  to  do  which  will  subject  him  to  the  censure  of  the  Court.' 

Where  the  guardian  for  infant  defendants,  being  notified,  did  not  ap- 
pear at  the  hearing,  and  their  interests,  which  were  not  fully  ascertained, 
were  not  represented,  the  Court  refused  to  pronounce  a  decree  in  their 
absence — ^removed  the  guardian— deprived  him  of  his  costs — appointed 
another  in  his  stead,  and  directed  the  cause  to  be  again  brought  on.^ 
The  guardian  ad  litem  to  an  infant  has  no  authority,  after  the  object  of 
the  suit  has  been  accomplished,  to  act  for  the  infant  in  investing  any 
funds  for  the  infant. » 

If  the  guardian  of  an  infant  defendant,  or  the  next  friend  of  an  infant 
plaintiff,  does  not  do  his  duty,  or  other  sufEicient  ground  be  made  out, 

'  James  t.  Bobsrtsm,  1  Cham.  B.  19Y. 
2  AiMns  V.  Main,  1  CJiam.  E.  249. 
'  Cammamier  v,  Gilrie,  6  Grant  473. 
■1  Hinde,  241. 

'^  Sanborn  v.  Sanborn,  11  Grant,  123. 
'  Six  V.  Jarman,  1  Cliam.;K.  38. 
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the  Court  will  remove  him.'  It  was  said  by  Sir  John  Leach,  V.  C.,' 
that  infants  are  as  mxich  bound  by  the  conduct  of  their  solicitor  as 
adults ;  thus,  an  issue  devisavit  vel  non  may,  it  seems,  be  waived  on  the 
part  of  the  infant.  ^  And  so,  although  the  Court  usually  will  not,  where 
infants  are  concerned,  make  a  decree  by  consent,  without  an  inquiry 
whether  it  is  for  their  benefit,  yet  when  once  a  decree  has  been 
pronounced  without  that  previous  step,  it  is  considered  as  of  the  same 
authority  as  if  such  an  inquiry  had  been  directed,  and  a  certificate 
thereupon  made  that  it  would  be  for  their  benefit.  In  the  same  manner, 
an  order  for  maintenance,  though  usually  made  after  an  inquiry,  if  made 
without  would  be  equally  binding.^ 

The  Court  will  in  a  proper  case,  set  aside  an  appointment  of  guardian 
ad  litem ;  thus,  where  a  suit  had  been  instituted  by  a  creditor  for  the 
'  administration  of  the  estate  of  a  party  deceased,  and  the  agent  of  the 
solicitor  for  the  plaintiff  was  appointed  guardian  ad  litem  to  the  infant 
defendants,  after  a  sale  of  lands  under  the  decree,  at  which  the  plaintiff, 
by  leave  of  the  Court,  had  bid  off  a  portion  of  the  lands,  a  motion  was 
made  to  change  the  name  of  the  purchaser.  The  Court  upon  looking 
into  the  papers  refused  the  application,  and  directed  that  a  new  guardian 
should  be  appointed,  who,  unless  the  parties  consented  thereto,  was  to 
take  measures  to  set  the  proceedings  aside."  And  an  order  appointing 
a  guardian  ad  litem  was  set  aside  for  irregularity,  where  it  was  shown 
that  the  notice  of  motion,  for  the  appointment  did  not  allow  the  infant  six 
weeks  to  appear  and  show  cause,  as  required  by  Order  6,  of  10th  January, 
1863,  (the  infant  as  well  as  his  father  being  resident  in  Montreal)  but 
the  guardian  thus  irregularly  appointed,  was  allowed  his  costs  up  to 
decree. « 

An  infant  defendant  is  as  much  bound  by  a  decree  in  Equity  as  a 
person  of  full  age ;  therefore,  if  there  be  an  absolute  decree  made  against 
a  defendant  who  is  under-  age,  he  will  not  be  permitted  to  dispute  it, 
unless  upon  the  same  grounds  as  an  adult  might  have  disputed  it ;  such 
as  fraud,  collusion  or  error. 

The  general  rule  is  clear  that  an  infant  plaintiff  is  equally  with  an 
adult,  bound  by  proceedings  in  a  suit  institued  by  him."' 

To  impeach  a  decree  on  the  ground  of  fraud  or  collusion,  the  infant 
may  proceed  by  original  bill.    He  may  also  impeach  a  decree,  on  the 

'  Bussa  V.  Sharpe,  IJ.  &  W.  482. 

2  TilloUan  v.  Rargrave,  3  Mad.  494 ;  see  Morrison  v.  Morrison,  4  M.  &  C.  216, 226. 

^  Le>yy  v.  Levy,  8  Mad.  245. 

<  WaM\.  BusJd>y,l'BiO.  C.  C.  484,  488;  ani^ea Brook  y.  Moatyn,  lOJur.  N.  S.  664,  M.  E. ;  ib.  1114; 

13  W.  K.  115,  L.  JJ.,  as  to  compromiseB  with  the  Court's  sanction,  where  infants  are  interested. 
"  Fletcher  v.  Bosworth,  5  Grant.  448. 
»  SamUton  v.  Hamilton,  2  Cham.  E.  160. 
'  MBougall  v.  BeU,  10  Grant,  283. 
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ground  of  error,  by  original  bill ;  and  he  is  not  obliged,  for  that  purpose, 
to  wait  till  he  has  attained  twenty-one. ' 

Among  the  errors  that  have  been  allowed  as  sufficient  grounds  on 
which  to  impeach  a  decree  against  an  infant,  is  the  circumstance  that, 
in  a  suit  for  the  administration  of  assets  against  arr  infant  heir,  a  sale  of 
the  real  estate  has  been  decreed  before  a  sufficient  account  has  been 
taken  of  the  personal  estate.^  And  so,  if  an  account  were  to  be  directed 
against  an  infant  in  respect  of  his  receipts  and  payments  during  his 
minority,  such  a  direction  would  be  erroneous.  ^  Another  ground  of 
error  for  which  a  decree  against  an  infant  may  be  impeached  is,  that  it 
does  not  give  the  infant  a  day  after  his  coming  of  age  to  show  cause 
against  it,  in  cases  where  he  is  entitled  to  such  indulgence.' 

UjDon  the  re-hearing  of  a  cause  where  the  decree  of  foreclosure  did 
not  reserve  a  day  to  the  infant,  it  was  held  per  Cur,  (Blake  C.  dissenting) 
that  in  decrees  of  foreclosure  against  infant  defendants,  a  day  to  show 
cause,  after  attaining  twenty-one,  must  bo  reserved  to  the  defendants.* 

But  in  a  decree  against  an  infant  defendant  as  trustee  of  real  estate,  it 
is  not  necessary  to  reserve  a  day  for  the  defendant  to  show  cause  after 
attaining  twenty-one. «  In  a  later  case'  it  was  held  by  the  Chancellor, 
that  when  a  decree  had  been  made  against  the  ancestor  of  infant  defend- 
dants,  in  a  suit  revived  against  such  infant  defendants,  that  the  decree 
having  been  made  in  the  lifetime  of  the  ancestor,  it  was  not  necessary 
to  insert  in  the  final  order  a  day  to  the  infants  to  shoav  cause.  The 
decree  being  binding  on  the  ancestor  must  be  so  on  the  infants ;  and  he 
observed  that  it  was,  he  thought  "  originally  intended  to  give  the  infants 
a  day  to  shoAv  cause,  where  a  conveyance  was  required  from  him,  and 
this  seems  to  have  been  extended  to  foreclosures  of  his  mere  equity." 

Besides  the  cases  in  which  a  conveyance  was  required  from  an  infant, 
there  was  one  case  in  which  the  decree  was  not  made  absolute  against 
him  until  he  had  attained  twenty-one,  namely,  the  case  of  a  legal  fore- 
closure ;  =  and  it  appears  that,  in  this  case,  it  is  still  necessary  to  insert 
in  the  decree  a  clause  allowing  the  infant  six  months  after  he  comes  of 
age,  to  show  cause  against  the  decree."  It  is  to  be  observed,  however, 
that  in  cases  of  foreclosure,  the  only  cause  which  can  be  shown  by  the 

1  Bichmond  v.  Tayleur,  1  P.  Wma.  TOT ;  Brook  v.  Mbstyn,  ubi  sup. 

2  Bmnett  v.  Eamitt,  2  Sch.  &  Lef.  566. 

3  Eindmarsh  v.  Smthgate,  8  Russ.  324,  337 ;  see  Stott  v.  Meanock,  10  W.  R.  005,  bis,  L. JJ. 

*  Bennett  v.  SamiU^  ubi  sup. 

^  Mair  v.  ICerr,  8  Grant,  223 ;  aflirmecl  on  appeal,  36tli  Febraary,  1852. 

'  Lake  v.  M'lntosh,  t  Grant,  532. 

'  Sutherland  y.  Dickson,  2  Cham.  R.  25. 

•  Booth  V.  Rich,  1  Vern.  295 ;  Williamson  v.  Gordon,  19  Ves.  114 ;  Anon.  Moa.  66 ;  Bennett  v. 

Edwards,  2  Vern.  392 ;  Price  v.  Carver,  3  M,  &  C.  161. 
»  Newbury  v.  Marten,'t5  Jur.  166,  V.  C.  La.  C.  ;^  Yates  v.  Crewe,  Seton,  63S ;  and  Bee  Ibid.  689 ;  but 
see  Fisher  on  Mortgages,  631. 
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defendant  is  error  iruthe  decree ;  and  it  has  been  held,  that  he  may  not 
unravel  the  account,  nor  is  he  so  much  as  entitled  to  redeem  the  mort- 
gage by  paying  what  is  due.  * 

The  clause,  giving  the  infant  a  day  to  show  cause  against  a  decree  of 
foreclosure  after  attaining  twenty-one,  must  be  inserted  in  the  order 
for  making  the  decree  absolute,  as  well  as  in  the  original  decree  ;  and 
in  Williamson  v.  Gordon,^  an  order  was  made,  upon  motion,  for  varying 
a  decree,  in  which  the  clause  had  been  omitted,  by  directing  its  insertion. 

It  was  said  by  the  Court  in  Booth  v.  Bich,"  that  where  there  is  an 
infant  defendant  to  a  bill  of  foreclosure,  the  proper  way  is  to  decree 
the  lands  to  be  sold  to  pay  the  debt,  and  that  such  a  sale  would  bind  the 
infant;  but  in  G-oodier'v.  Ashton,'  Sir  William  Grant,  M.  E.,  said,  that 
the  modern  jiractice  was  to  foreclose  infants,  and  refused  to  refer  it  to 
the  Master  to  inquire  whether  a  sale  would  be  for  the  benefit  of  the 
infant.  In  a  subsequent  case,  however.  Lord  Eldon  said,"  it  would  be 
too  much  to  let  an  infant  be  foreclosed  when,  if  the  mortagee  would 
consent  to  a  sale,  a  surplus  might  be  got  of  perhaps  £400Q,  considered 
as  real  estate  for  the  benefit  of  the  infant.  His  Lordship  accordingly 
made  a  decree,  by  which  it  was  referred  to  the  Master,  to  inquire  and 
report  whether  it  would  be  for  the  benefit  of  the  infant  that  the  estate 
should  be  sold.  In  that  case,  the  reference  was  to  be  made  only  in  case 
the  mortgagee  consented ;  and  the  same  appears  to  have  been  the  order 
in  Pa-ce  v.  Marsden;"  but  in  WaJceham  v.  Lome,  and  Hamond  v.  Bradley,'' 
like  decrees  appear  to  have  been  made,  without  its  being  stated  that 
they  were  made,  by  consent,  or  even  that  a  sale  was  prayed.  It  is  to 
be  observed  also,  that  in  those  cases,  as  well  as  in  Pace  v.  Marsden,  the 
decree  was  made  for  a  sale,  without  a,  previous  reference  to  inquire 
whether  it  would  be  for  the  benefit  of  the  infant.  In  Pace  v.  Marsden, 
however,  it  seems  that  a  sale  was  prayed  by  the  bill.  In  Price  v. 
Carver, "  Lord  Cottenham  seems  to  have  suggested,  that  a  decree  foi" 
sale  was  the  proper  course,  as  against  an  infant  defendant ;  and  in  the 
event  of  such  a  decree,  it  would  appear  that  no  day  to  show  cause  is 
given. »  Now,  however,  in  all  foreclosure  suits,  the  Court  is  empowered , 
if  it  thinks  fit,  to  direct  a  sale,  instead  of  a  foreclosure ;  and  where  it 

'  MaUack  v.  Gallon,  3  P.  Wms.  332 ;  Lyne  v.  Willis,  ib.  n.  [B] ;  Bislwp  of  Winchester  t.  Beavor, 
3  Ves.  314,  ill.  This,  however,  must  not  be  understood  as  applying  to  cases  where  the  decree 
has  been  obtained  by  fraud,  or  where  the  infant  claims  by  a  title  paramount  to  the  mortgage. 

2  19  Ves.  114. 

3  1  Vern.  295. 
^  18  Ves.  84. 

>  Mondey  v.  Mondey,  1  Ves.  &  B.  S23. 
«  Seton,  875,  Ist  ed. 
'  Md. 

8  3  M.  &  C.  157, 161. 
»  ScAol^eld  V.  HeafieM-,  f  Sim.  669 ;  8  Sim.  470 ;  Davis  v.  Dowding,  2  Keen,  S45. 
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is  for  the  benefit  of  the  infant,  it  is  the  practice  to  do  so.^  Where  the 
value  of  the  mortgaged  property  was  clearly  less  than  the  amount  due 
to  the  mortgagee,  the  Court,  at  the  hearing,  made  an  absolute  decree 
for  foreclosure  against  an  infant  defendant,  upon  the  plaintiff's  paying 
the  infant's  costs. ^ 

Mere  irregularities  and  errors  in  the  proceedings  of  the  Court  will 
not  invalidate  a  sale,  or  prevent  a  good  title  from  being  made  under  a 
decree ;  ^  it  seems,  however,  that  if  there  is  a  material  error  in  substance, 
as  well  as  in  words  and  form,  a  purchaser  may  object  to  the  title,  and 
the  Court  will  discharge  him  from  his  contract.  Thus,  in  the  case  of 
Calvert  v.  Godfrey,'^  where  a  sale  of  an  infant's  estate  was  ordered, 
merely  because  it  was  beneficial  to  the  infant,  and  without  there  being 
any  person  who  had  a  right  to  call  upon  the  Court  to  sell  the  estate  for 
the  satisfaction  of  a  claim  or  debt.  Lord  Langdale,  M.  E.,  considering 
that  such  an  order  was  not  witbin  the  jurisdiction  of  the  Court,  allowed 
an  objection  to  the  title,  made  in  consequence  of  the  irregularity  of  the 
decree. 

Where  an  answer  is  put  in  on  behalf  of  an  infant,  it  is  put  in  upon 
the  oath  of  the  person  appointed  his  guardian  ;=  but  the  infant  is  not 
bound  by  such  answer,  and  it  cannot  be  read  against  him :  the  true 
reason  of  which  is,  because  in  reality  it  is  not  the  answer  of  the  infant, 
but  of  the  guardian,  who  is  the  person  sworn,  and  not  the  infant;  and 
the  infant  may  know  nothing  of  the  contents  of  the  answer  put  in  for 
him,  or  may  be  of  such  tender  years  as  not  to  be  able  to  judge  of  it.« 
This  being  the  case,  it  would  be  useless,  and  occasion  unnecessary 
expense,  to  call  upon  an  infant  to  put  in  a  full  answer  to  the  plaintiff's 
bUl;''  and  it  is,  therefore,  held,  that  exceptions  will  not  lie  to  the 
answer  of  an  infant,  for  insufi3.ciency.  ^ 

It  is  not  now  the  practice  to  require  any  answer  from  an  infant. 
Formerly,  when  an  answer  from  every  defendant  was  necessary,  an 
infant's  answer  was  generally  confined  to  a  mere  submission  of  his 
rights  and  interests  in  the  matters  in  question  in  the  cause  to  the  care 
and  protection  of  the  Court;  the  infant  might,  however,  state  in  his 
answer  anything  which  he  meant  to  prove  by  the  way  of  defence ; '  and 
he  may  now  file  a  voluntary  answer  for  this  purpose,  whenever  it  is  for 

>  Mears  v.  Best,  10  Hare,  App.  51 ;  Siffkin  v.  Davis,  Kay,  App.  81. 

2  Croxm  V.  Lever,  10  Jnr.  N.  S.  8T :  12  W.  E.  337,  M.  E.,  following  Billson  v.  Scott.  Seton,  680, 

V.  C.  W. 
'  Calvert  r.  Godfrey,  6  Beav.  97, 107 ;  Baker  v.  Sowter,  10  Beav.  343, 348. 
■I  6  Beav.  97, 109.    Now,  however,  the  Court  hae  statutory  power  to  sell  infanta'  settled  estates, 
s  Ld.  Eed.  314. 

"  Wrottesley  v.  Beiidish,  3  P.  Wms.  336. 
'  Slrudwick  v.  Pargiter,  Bunh.  338. 

'  Copeland  v.  Wheeler,  4  Bro.  C.  C.  356 ;  Lmas  v.  Lucas,  13  Ves.  374 ;  Ld.  Eed.  316. 
•Per  EichardB,  C.  B.,  in  Attorney-  General  v.  LamUrth,  5  Pri.  898. 
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iiis  benefit  so  to  do,  as  in  many  cases  it  may  be;'  but  whatever 
admissions  there  may  be  in  the  answer,  or  whatever  points  may  be 
tendered  thereby  in  issue,  it  appears  that  the  plaintiff  is  not  in  any 
degree  exonerated  from  his  duty  in  proving,  as  against  the  infant,  the 
whole  case  upon  which  he  relies. ^ 

When  an  answer  has  been  put  in  by  a  guardian  on  behalf  of  an  infant 
defendant,  and  the  infant  comes  of  age,  and  is  dissatisfied  with  the 
defence  put  in  by  his  guardian,  he  may  apply  to  the  Court  for  leave  to 
amend  his  answer,  or  to  put  in  a  new  one;  and  it  seems  that  this 
privilege,  applies  as  well  after  a  decree  has  been  made  as  before.  ^ 

An  infant,  however,  Wishing  to  make  a  new  defence,  must  apply  to 
the  Court  as  early  as  possible  after  attaining  twenty-one ;  for  if  he  is 
guilty  of  any  laches,  his  application  will  be  refused.' 

The  same  reasons  which  prevent  an  infant  from  being  bound  by  his 
answer,  operate  to  prevent  his  being  bound  by  admissions  in  any  other 
stage  of  proceeding,  unless  indeed  such  admissions  are  for  his  benefit. 
Thus,  it  was  held  that,  where  an  infant  is  concerned,  no  case  could  be 
stated  by  the  Court  of  Chancery  for  the  opinion  of  a  Court  of  Law  : 
because  an  infant  would  not  be  bound  by  the  admissions  in  such  case.= 
Upon  the  same  principle  it  has  been  held,  that  an  infant  is  not  bound  by 
a  recital  in  a  deed  executed  during  infancy. " 

The  consequence  of  this  rule  is,  that  where  there  are  infant  defendants, 
and  it  is  necessary,  in  order  to  entitle  the  plaintiff  to  the  relief  he  prays, 
that  certain  facts  should  be  before  the  Court,  such  facts,  although  they 
might  be  the  subject  of  admission  on  the  part  of  adults,  must  be  proved 
against  the  infants.''  For  the  same  reason,  where  a  will  relating  to  real 
estate  is  to  be  established  in  Chancery,  and  the  heir  at  law  is  an  infant, 
it  is  always  necessary  to  establish  the  due  execution  of  the  will  by  the 
examination  of  witnesses. 

From  the  report  of  the  cases  of  Gartwright  v.  Cartwright,  and  Sleeman 
V.  Sleeman,  in  Mr.  Dickens'  Eeports, '  it  seems  to  have  been  held,  that 
where  the  heir  at  law  in  an  original  suit,  being  adult,  had  by  his  answer 

1  Lane  v.  Hardwicke,  9  Beav.  143. 

=  Holdm  T.  Beam,  1  Beav.  445, 455 :  3  Jur.  428. 

3  Kdecdlv.  Kelsall,  2  M..  &  K.  409,  416;  Snow  v.  Hole,  15  Sim.  161:  10  Jur.  347;  Codringtonv. 

Johnstone,  cited  1  Smith  Pr.  675 ;  Seton,  685. 
^  Bennett  t.  Leigh,  1  Dick.  89.    In  the  case  ot  Bennett  v.  Lee,  2  Atk.  487,  and  539,  referred  to  in  the 

margin  of  1  Dick.  89  as  S.  C,  the  application  was  made  during  the  infancy,  see  post,  and  see 

CecS  V.  Lord  Salisbury,  2  Vem,^  224 ;  Morris  v.  Morris,  11  Jur.  260,  V.C.K.B.  Monypenny  v, 

Sering,  4  De  G.  &  J.  '175  :  5  Jur.  N.  S.  661.  • 
5  Hawkins  v.  Lmcombe,  S  Swanst.  392 ;  but  it  was  done  in  Waish  v.  Trevannion,  16  Sim.  178 :  13 

Jur.  547. 
'  Milner  v.  Lord  Harewood,  18  Ves.  274. 
'  Wilkinson  v.  Beal,  4  Mad.  408  ;  see  also,  Quantock  v.  Bullen,  6  Mad.  81,  where  the  Court  refused 

to  allow  evidence,  taken  before  the  infants  were  made  parties,  to  be  read  againstthem ;  but  see 

Baillie  v.  Jackson,  10  Sim.  167,  as  to  accounts ;  and  see  Jebb  v.  Tiigwell,  30  Beav.  461. 
8  3  Dick.  545,  787. 
\ 
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admitted  the  due  execution  of  the  will,  but  died  before  the  cause  was 
brought  to  a  hearing,  leaving  an  infant  heir,  who  was  brought  before 
the  .Court  by  revivor,  the  will  must  be  proved  per  testes  against  the  in- 
fant heir.  But  in  Livesey  v.  lAvesey,^  Sir  John  Leach,  M.  E.,  held,  that 
the  circumstance  of  the  first  heir  having  admitted  the  will,  rendered  it 
unnecessary  to  prove  it  against  the  infant;  and  in  a  subsequent  case,- 
Sir  Lancelot  Shadwell,  V.  C,  expressed  himself  to  be  of  the  same  opinion 
as  the  Master  of  the  Eolls,  and  said  that  he  had  refei-red  to  the  entries 
of  the  cases  of  Sleeman  v.  Sleeman,  and  Cartivright  v.  CarUorigM,  in  the 
Eegistrars'  book ;  and  that  with  respect  to  the  former,  no  such  thing 
as  is  mentioned  by  the  reporter  appears  to  have  taken  place,  but  the 
original  heir  having  admitted  the  will,  the  Court  established  it ;  and 
with  respect  to  the  latter,  all  that  was  stated  was,  that  on  hearing  the 
will  and  proofs  read  (not  saying  what  proofs),  the  Court  declared  that 
the  will  ought  to  be  established.  = 

By  the  English  practice,  where  an  infant  has  a  day  given  him  by  the 
decree,  to  show  cause  against  it,  the  process  served  upon  him  at  his 
coming  of  age  is  a  writ  of  subpcena;  but  by  our  Orders^  it  is  provided 
that  "  Where,  by  an  order,  a  day  is  reserved  for  an  infant  defendant  to 
show  cause,  it  shall  not  be  necessary  to  issue  a  subpcena  to  show  cause 
against  the  order,  but  the  plaintiff  is  to  serve  the  defendant  after  he 
attains  twenty-one  years  of  age,  with  an  ofiice  copy  of  the  order,  endorsed 
with  a  notice  in  the  form  set  forth  in  Schedule  W."  If  after  this  service 
the  party  does  not  appear  within  the  time  limited,  the  decree  will  be 
made  absolute,  upon  an  ex  parte  motion,  supported  by  an  af&davit  of 
service  of  the  order  and  notice,  and  evidence  that  the  infant  is  of  age.^ 

It  is  said  above, "  that  in  cases  of  foreclosure,  the  only  cause  which  can 
be  shown  by  an  infant  after  attaining  twenty-one,  against  making  the 
decree  absolute,  is  error  in  the  decree,  and  that  he  will  not  he  permitted 
to  unravel  the  account,  nor  even  to  redeem  the  mortgage  on  paying 
what  is  due.  This  strictness,  however,  must  not  be  understood  as 
applying  to  cases  in  which  fraud  or  collusion  have  been  made  use  of  in 
obtaining  the  decree. ''  .  IsTeither,  it  is  apprehended,  will  the  above  rule 
apply  to  cases  where  the  title  claimed  by  the  infant  is  paramount  the 
raortgage.  Thus,  in  a  case  where  an  estate  had  been  conveyed  to  the 
great-uncle  and  grandfather  of  the  infant,  as  joint-tenants  in  fee,  and 

'  Cited  4  Sim.  132. 
a  Zoel;  v.  Foote,  4  Sim.  133. 

»  See  also  Bobinson  v.  Cooper,  4  Sim.  131.    Suoli  a  statement  by  an  ancestor  plaintiff,  in  a  bill,  is 
an  admission  binding  on  his  infant  heir  :  Boilings  y.  Kirkliy,  IS  Sim.  183. 

<  Con.  G.  O.  No.  536. 

'  For  Form  of  Order,  absolute,  see  Seton  6f  5, 689. 

"  Ante. 

'  Zayii  v.  Manseh  S  P.  Wms.  73. 
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upon  the  death  of  the  great-uncle,  the  grandfather,  being  the  survivor, 
had  mortgaged  the  estate,  and  died,  leaving  the  infant  his  heir  at  law : 
upon  a  hill  filed  by  the  mortgagee  against  the  infant  to  foreclose,  the 
infant  stated  in  his  answer  that  the  estate  had  been  purchased  and  paid 
for  by  his  great-uncle,  who  devised  the  same  to  his  grandfather  for  life, 
with  remainder  to  his  heirs  in  tail,  and  so  claimed  the  estate  as  heir  in 
tail  by  a  title  paramount  the  mortgage ;  but  the  Court  decreed  an  account; 
and  that  the  defendant  should  redeem  or  be  foreclosed,  unless  he  showed 
cause  within  six  months  after  he  came  of  age,  on  the  ground  thatthegrand- 
father  being  by  the  deed  joinl>tenant  in  fee  with  his  brother,  whom  he 
survived,  must  have  appeared  to  the  mortgagee  to  have  a  good  title. 
The  infant,  however,  when  he  came  of  age,  upon  being  served  with  a 
subpcena  to  show  cause,  moved  for  leave  to  amend  his  defence,  by  putting 
in  a  new  answer,  and  swore  that  he  believed  he  could  prove  that  the 
mortgagee  had  notice  of  the  trust  for  his  great-uncle  at  the  time  he  lent 
the  money,  which  was  a  point  not  insisted  upon  in  his  former  answer ; 
and  the  Court  made  the  ord#. '  The  reason  of  this  distinction  between 
the  case  of  a  claim  by  the  infant  paramount  the  mortgage,  and  that  of 
a  claim  subject  to  the  mortgage,  is  obvious ;  for  in  the  latter  case,  it  will 
be  presumed  that  the  Court  would  not  have  made  the  decree  had  it  not 
been  satisfied  that  the  mortgage  was  properly  executed,  and,  therefore, 
it  would  not  be  reasonable  to  allow  a  party,  claiming  subject  to  that 
deed,  to  disturb  the  title  which  the  mortgagee  had  acqu.ired  under  it; 
but  in  the  former  case,  the  mortgage  may  have  been  properly  executed, 
and  the  accaunt  taken  under  it  may  have  been  perfectly  correct,  and  yet 
the  mortgagor  may  not  have  had  a  title  to  make  the  mortgage :  in  which 
case,  it  would  not  be  just  to  preclude  the  infant  from  an  opportunity  of 
establishing  a  case  which,  from  the  circumstance  of  its  not  having  been 
insisted  upon  in  the  infant's  answer,  was  not  properly  submitted  to  the 
decision  of  the  Court  at  the  time  the  decree  was  pronounced. 

In  ordinary  cases,  where  an  infant  has  a  day  given  him  to  show  cause 
against  making  a  decree  absolute,  he  may  either  impeach  the  decree  on 
the  ground  of  fraud  or  collusion  between  the  plaintiff  and  his  guardian, 
or  he  may  show  error  in  the  decree.  He  may  also  show  that  he  had 
grounds  of  defence  which  were  not  before  the  Court,  or  were  not  insisted 
upon  at  the  hearing,  or  that  new  matter  has  subsequently  been  discovered, 
upon  which  the  decree  may  be  shown  to  be  wrong. 

If  the  late  infant  seeks  to  controvert  the  decree  on  the  ground  of  fraud 
or  collusion,  he  is  not  bound  to  proceed  by  way  of  rehearing,  but  he 
may  impeach  the  former  decree  by  an  original  bill,  in  which  it  will  be 
enough  for  him  to  say,  that  the  decree  was  obtained  by  fraud  or  collusion : 

1  Anon.  Mos.  66. 
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he  may  in  like  manner  impeach  the  decree  by  original  bill,  even  though 
his  ground  of  complaint  against  it  is  confined  to  error. '  In  such  cases, 
it  is  not  necessary  for  the  infant  to  wait  till  he  comes  of  age  before  he 
seeks  redress,  but  application  for  that  purpose  may  be  made  at  any  time.s 

If  the  late  infant  seeks  to  impeach  the  decree,  by  showing  that  he  had 
grounds  of  defence  which  were  either  not  before  the  Court,  or  not 
insisted  upon  at  the  original  hearing,  he  might  tinder  the  old  practice, 
apply  to  the  Court,  either  by  motion  or  petition,  for  leave  to  put  in  a 
new  answer ;  and  it  seems  that  such  application  might  be  made  ex  parte, 
and  was  a  matter  of  course ;  ^  but  under  the  present  practice  (unless  an 
answer  has  been  put  in,  or  it  is  thought  desirable  to  put  one  in,  on 
behalf  of  the  infant),  it  is  conceived  the  form  of  the  motion  or  petition 
will  be,  for  leave  to  make  a  new  defence. 

Although  it  was  a  matter  of  course,  that  an  infant  defendant  to  a 
suit,  who  had  had  a  day  given  him  to  show  cause  against  the  decree 
after  attaining  twenty-one,  might  have  leave  to  put  in  a  new  answer, 
yet,  if  he  was  plaintiff  in  a  cross  bill,  and  tSat  suit  or  any  part  of  it  had 
been  dismissed,  he  was  not  allowed  to  amend  his  cross  bill,  or  to  file  a 
new  one  for  the  same  matter."  He  might,  however,  file  a  bill  of 
discovery  in  aid  of  the  case  intended  to  be  made  by  his  answer ;  and  it 
seems  that  if  he  did  so,  the  time  of  six  months  allowed  by  the  coui-se 
of  the  Court  for  a  defendant  to  show  cause  why  a  decree  should  not  he 
made  absolute  after  he  comes  of  age,  was  not  so  sacred  but  that  in 
pai-ticular  cases,  and  where  the  matter  was  of  consequence,  the  Court 
might  enlarge  it;  and,  therefore,  in  the  case  of  Trefusis  v.  Cotton,^  where 
a  defendant,  on  attaining  twenty-one,  and  being  served  with  a  subpcena 
to  show  cause  against  a  decree,  filed  a  bill  against  the  plaintiffs  in  the 
original  suit  for  discovery,  and  applied  to  the  Court  to  have  the  time 
for  showing  cause  enlarged  till  the  defendants  to  the  bill  of  discovery 
had  put  in  their  answer.  Lord  King  made  an  order,  enlarging  the  time 
for  three  months  after  the  six  months  were  expired;  and  on  that  time 
being  out,  and  the  defendants  not  having  put  in  a  full  answer,  the  time 
was  twice  enlarged  upon  niotion  quousque.  It  seems,  however,  from  a 
subsequent  notice  of  the  same  case,"  that  an  infant,  after  he   attains 

1  Richmond  v.  Tayleur,  1  P.  Wms.  737 ;  Garew  v.  Johnston,  2  Sch.  &  Lef.  292 ;  Brook  v.  Mostyn, 

10  Jur.  N.  S.  554.  M.  K. ;  ib.  1114;  13  W.  B.  115,  L.JJ.  In  the  case  of  gross  fraud  or  collusion 
used  in  obtaining  a  decree,  the  Court  wiU  entertain  an  original  hill  for  the  purpose  of  impeach- 
ing it,  even  though  the  party  complaining  was  not  an  infant  at  the  time  of  the  decree  pronounced ) 
see  Loyd  v.  Mansel,  2  P.  Wms.  73 ;  Shddon  v.  Fortescue,  3  P.  Wms.  111. 

2  Bichmmd  v.  Tayleur,  1  P.  Wms.  737;  Carew  v.  Johnston,  3  Sch.  &  Lef.  392. 

3  Fowntain  v.  Caine,  1  P.  Wms.  B04 ;  Napier  v.  Lord  Effingham,  2  P.  Wms.  401,  Affa  4  Bro.  P.  C, 

ed.  Toml.  340 ;  Bennett  v.  Lee,  2  Atk;  629,  531 ;  Kelsall  v.  Kelsall  3  M.  &  K.  409, '  in  which  the 

cases  are  reviewed. 
■>  Sir  J.  Napier  v.  Lady  Effingham  Howard,  cited  Mos.  67,  68. 
5  Mos.  203. 
»  Mos.  308. 
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twenty-one,  cannot  controvert  the  original  decree  by  anew  bill  praying 
relief,  unless  for  fraud  or  collusion,  or  for  error ; '  and  that  if  he  does  so, 
the  original  decree  may  be  pleaded  in  bar  to  svich  new  bill. 

Although,  where  a  day  is  given  to  an  infant  to  show  cause  against  a 
decree,  he  need  not,  as  we  have  seen,^  stay  till  that  time  before  he  seeks 
to  impeach  it  on  the  ground  of  fraud,  collusion,,  or  error,' yet,  if  he 
proceeds  on  the  ground  that  he  is  dissatisfied  with  the  defence  which 
has  been  made,  and  wishes  to  make  a  new  defence,  he  must,  in  general, 
wait  till  he  has  attained  twenty-one  before  he  applies ;  because,  if  he 
should  apply  before,  and  there  should  be  a  decree  against  him  upon  the 
second  hearing,  he  may  with  as  much  reason  make  similar  applications, 
and  so  occasion  infinite  vexation.  This  was  the  opinion  originally 
expressed  by  Lord  Hardwicke,  in  the  case  of  JBennet  v.  iee;*  though  he 
afterwards  held,  in  the  same  case,  that  as  the  facts  upon  which  the 
infant  wished  to  rest  his  new  defence  were  of  long  standing,  and  the 
witnesses  were  consequently  very  old,  and  might  die  before  he  came  of 
age,  the  infant  might  put  in  a  better  answer."  And  so  in  Savage  v. 
Carrol, «  leave  was  given  to  the  infant  defendant,  upon  the  same  grounds, 
to  put  in  an  amended  answer  before  attaining  twenty-one ;  but  it  was 
subsequently  held  in  the  same  case,''  that  where  an  infant,  before 
attaining  twenty-one  obtains  leave  to  put  in  a  new  answer,  he  will 
thenceforth  be  considered  as  plaintifi',  and  as  such  will  be  bound  hy  the 
decree. 

"Where  an  infant  defendant  on  coming  of  age,  having  obtained  leave 
to  put  in  a  new  answer,  did  so  accordingly,  he  might  show  that  fact  for 
cause  why  the  decree  should  not  be  made  absolute,  and  the  plaintiff 
was  obliged  to  proceed  upon  the  answer  according  to  the  rules  of  the 
Court  in  other  cases. ' 

The  consequence  of  an  infant  putting  in  a  new  answer  was,  that,  if 
it  was  replied  to,  he  might  examine  witnesses  anew  to  prove  his  defence : 
which  might  be  different  from  what  it  was  before. i" 

1  Bichmond  v.  Tayleur,  1  P  Wms.  737. 

2  Ante. 

3  Bichmond  v.  Tayleiir,  1  P.  Wms.  737. 
<  2  Atk.  487. 

»  lUd.  538. 

»  1  Ball.  &  B.  548. 

'  2  BaU.  &  B.  244. 

'  Cotton  y.  Trefmis,MoB.  313. 

°  Hapier  v.  Lord  MMngham,  2  P.  Wins.  401,  403 ;  and  see  Codrington  v.  Johnstone,  Seton,  685 ; 
Kelsaay.KelsaU,^M.&K..i09,il6. 
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Section  IX. — Idiots,  Lunatics,  and  persons  of  weak  mind. 

An  idiot  or  a  lunatic  may,  as  we  have  seen,  •  be  made  a  defendant  to 
a  suit,  but  then,  where  he  has  been  found  of  unsound  mind  by  inquisition, 
he  must  defend  by  the  committee  of  his  estate,  who,  as  well  as  the  idiot 
or  lunatic  whose  estate  is  under  his  care,  is  a  necessary  party  to  a  suit 
respecting  that  estate.^  No  order  is  required  in  the  suit  to  entitle  the 
committee  to  defend ;  but  the  committee  must  obtain  the  sanction  of 
the  Court,  before  defending,  in  the  same  manner  as  before  instituting 
a  suit.  3 

Usually  the  lunatic  and  his  committee  make  a  joint  defence  to  the 
suit ;  but  if  it  happens  that  an  idiot  or  a  lunatic  has  no  committee,  or 
the  committee  is  plaintiff,  or  has  an  adverse  interest,  an  order  should 
be  obtained,  on  motion  of  course,  supported  by  affidavit,  appointing  a 
guardian  to  defend  the  suit;*  audit  is  the  same  wlaere  he  is  respondent 
to  a  petition.  = 

Where,  after  decree,  the  committee  died,  and  a  new  one  was  appointed, 
an  order  was  made,  on  motion,  that  in  all  subsequent  proceedings  the 
name  of  the  new  committee  should  be  substituted  for  that  of  the 
former;"  where  no  decree  had  been  made,  such  an  order  was  refused.' 
Lunatics  not  so  found  by  inquisition,  =  and  persons  of  weak  intellect,  or 
who  are  by  age  or  infirmity  reduced  to  a  second  infancy,"  must  defend 
by  guardian :  who  will  be  appointed  on  an  application  by  motion,  in 
the  name  of  the  person  of  unsound  mind ;  and  it  is  the  same  in  the  case 
of  a  petition,  where  no  suit  has  been  instituted.'"  The  application 
must  be  supported  by  affidavits  proving  the  mental  incapacity  of  the 
defendant,"  the  fitness  of  the  proposed  guardian,  and  that  he  has  no 
adverse  interest.'*  A  co-defendant  may  be  appointed,  if  he  has  no 
adverse  interest ;''  but  not  the  plaintiff,  nor  a  married  woman,  nor  a 
jDerson  resident  out  of  the  jurisdiction.'* 

If  the  guardian  dies,  it  appears  that  similar  evidence  of  mental  in- 
capacity is  necessary,  in  support  of  the  ajDplication  for  the  appointm-ent 

1  Ante. 

2  Ld.  Red.  30, 104 
5  Ante. 

<  Ld.  Eed.  104;  Sndl  v.  Hyat,  1  Dick,  iSI  \  Lady  SartlandY.  Atcfierley,'7BeaY,B3;  Worth  v. 
McKemie,  3  M  '  N.  &  G.  363 ;  Snook  T.  Watts,  Seton,  1251.    For  form  of  order,  see  Seton,  1361. 

s  See  Be  Greaves,  2  W.  E.  355 :  2  Eq.  Eep.  516,  L.  C.  &  L.  J.  J. 

»  Lyon  T.  Mercer,  1  S.  &  S.  356 ;  Sryan  v.  Twigg,  3  Eq.  Eep.  62 :  3  W.  E.  42,  V.  C.  K. 

'  Budd  Y.  Speare,  8  De  G.  &  S.  374. 

8  Ld.  Eed.  104;  and  see  Bonfteld  v.  Grant,  11 W.  E.  275,  M.  E. 

»  Ld.  Eed,  103;  and  see  Newman  Y,  8dfe,  11  W.  E.  764,  M.  E. ;  tut  sec  Steel  v.  Gobi,  ih  298,  M.  E. 
"  Be  Greaves,  2  W.  E.  355  :  2  Eq.  Eep.  516,  L.  C.  &  L.  JJ. 
"  Simmons  v.  Bates,  20  L.  T.  272. 
li*  Piddocke  y.  Smith,  9  Hare,  395 ;  11  Jur.  1120 ;  and  see  Foster  v.  Cautley,  10  Hare.  App.  24 : 

17  Jur.  370. 
"  Sontleld  v.  Grant,  11 W.  E.  275,  M.  E. ;  Newman  y.  Selfe,  il>  764,  M.  B. 
'■>  Laily  HarUand  v.  Atclierley,  7  Beav.  53. 
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of  a  new  guardian,  to  that  required  on  the  original  application. '  The 
death  of  the  guardian,  and  fitness  of  the  person  proposed  in  his  place, 
must  also  be  proved.  The  application  should  be  made  by  motion, =  or 
by  summons. 

Where  an  application  for  the  appointment  of  a  guardian  is  to  be  made 
by  or  on  behalf  of  a  defendant  of  unsound  mind,  or  weak  intellect, 
the  practice  is  the  same  as  on  the  appointment  of  a- guardian  ad  litem  to 
an  infant,  which  has  been  already  pointed  out. 

The  order  is  made  under  the  jurisdiction  in  Chancery,  and  not  in 
Lunacy;'  and  if  the  fact  of  the  infirmity  is  disputed,  or  the  order  has 
been  irregularly  obtained,  the  plaintiff  may  move,  on  notice  to  the 
defendant,  to  discharge  the  order ;  and  if  necessary,  the  Court  will 
direct  an  inquiry  whether  the  defendant  is  competent  or  not." 

The  defendant,  on  his  recovery,  may  apply  by  motion,  on  notice  to 
the  plaintiff  and  to  the  guardian,  that  the  order  assigning  the  guardian 
may  be  discharged.  =  Where  he  had  delayed  applying,  he  had  to  pay 
his  guardian's  costs,  although  the  motion  was  granted,  but  had  liberty 
to  add  them  to  his  own  costs  in  the  suit.« 

The  answer  of  an  idiot  or  lunatic  is  expressed  to  be  made  by  his 
committee  as  his  guardian,  or  by  the  person  appointed  his  guardian  by 
the  Court  to  defend  the  suit. '  It  was  held  in  the  case  of  Leving  v. 
Gaverly,^  that  the  answer  of  a  superannuated  defendant,  put  in  by  his 
guardian,  may  be  read  against  him ;  but  this  proposition  appears  to 
have  been  doubted:  and  it  is  conceived  that,  should  the  point  now  arise, 
it  would  be  decided  otherwise.' 

Where  the  infirmity  is  the  result  of  bad  health,  the  practice  is  to 
allow  time  to  file  the  answer,  and  not  to  put  it  in  by  guardian.  * » 

The  committee  or  guardian  of  a  person  of  unsound  mind,  whether  po 
found  by  inquisition  or  not,  before  he  consents  to  any  departure  from 
the  ordinary  course  of  taking  evidence  or  other  procedure  in  the  suit, 
should  first  obtain  the  sanction  of  the  Court  or  of  the  Judge  in  Chambers. 
All  orders  appointing  guardians  should  be  left  at  the  Eecord  and 
Writ  Clerks'  OfQce  for  entry.  > ' 

'  See  Jfeedham  v.  Smith,  6  Beav.  130.  ^ 

2  Ibid. 

'  Fidcoehev.  SauUbee,  2 De  G.  M.  &  G.  898. 

*  Lee  V.  Byaer,6Ma.A.  294;  Seton,1251. 

»  See  Framptmi  v.  Webb,  11 W.  K,  1018,  V.  C.  W. 

« ma. 

'  La.  Eed.  315. 
8  Free.  Ch.  229. 

•  MicUetTiwaite  t.  Atkinson,  1  Coll.  173:  PereivcU  t.  Caney,  4.  De  G.  &  S.  610,  pomewhat  fallef 

reported  on  this  point,  14  Jur.  1062 ;  S.  C.  nom.  Stanton  v.  PereivcU,  3  W.  K.  391 :  24  L.  J.  Ch. 

369 ;  H.  L. 
10  Willyams  r.  Hodge,  1  M'N.  &  Q.  516 ;  and  see  Patrick  v.  Andrews,  22  L.  J.  Ch.  240,  M.  R. ;  Steel 

V.  Cobb,  11 W.  R.  298,  M.  R. ;  Newman  v.  Selfe,  ib.  764,  M.  R. 
"  Braithwaite's  Pr.  47. 
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Section  X. — Married  Women. 

It  is  a  rule,  botli  of  Law  and  of  Equity,  that  where  a  suit  is  instituted 
against  a  married  woman,  her  hushand  must  also  be  a  party,'  unless  he 
is  an  exile,  or  has  abjured  the  country,  =  in  which  cases,  the  wife  is 
considered  in  all  respects  as  a  feme  sole,  ■*  and  may  be  made  a  defendant, 
without  her  husband  being  joined;*  which,  it  seems,  she  also  may,  if 
her  husband  is  an  alien  enemy.^  It  appears  also,  that  in  certain  cases 
a  husband  may,  in  equity,  make  his  wife  a  defendant;*^  thus,  where  she 
has  before  marriage  entered  into  articles  concerning  her  own  estate,  she 
is  considered  to  have  made  herself  a  separate  person  from  her  husband, 
and  in  such  a  case,  upon  a  motion  by  the  husband  to  commit  her  for 
not  answering  interrogatories,  she  was  ordered  to  anwer.'  A  husband, 
however,  cannot  make  his  wife  a  defendant,  in  order  to  have  from  her 
a  discovery  of  his  own  estate. " 

But  although  a  wife  cannot,  except  in  the  cases  which  have  been 
pointed  out,  be  made  a  defendant  to  a  suit  without  her  husband  being 
joined  as  a  co-defendant,  yet  there  are  cases  in  which,  although  the 
husband  and  wife  are  both  named  as  defendants,  the  suit  may  be  pro- 
ceeded with  against  the  wife  separately.  Thus,  if  the  suit  relates  to 
the  wife's  separate  property,  and  the  husband  be  beyond  seas,  and  not 
amenable  to  the  process  of  the  Court,  the  wife  inay  be  served  with, 
and  compelled  to  answer,  the  bill.''  In  Dubois  v.  Hole,'' "  a  bill  was  filed 
against  a  man  and  his  wife  for  a  demand  out  of  the  separate  estate  of 
the  wife,  and  the  husband  being  abroad,  the  wife  was  served  with  a 
subpoena,  and,  upon  non-appearance,  was  arrested  upon  an  attachment ; 
and  she  having  stood  out  all  the  usual  process  of  contempt,  the  bill  was 
taken  pro  confesso  against  her.' '  It  is  to  be  observed,  that  in  order  to 
entitle  the  plaintiff  to  compel  the  wife  to  answer  separately,  the  hus- 
band must  be  actually  out  of  the  jurisdiction ;  and  the  mere  circumstance 

'  Holmes  v.  Penney,  3  K.  &  J.  90 :  3  Jur.  N.  S.  80 ;  and  notwithstanding  lie  is  a  bankrupt,  Seales  t. 

Spencer,  a  T.  &  0.  0.  0.  651 :  8  Jur.  336. 
^  Ld.  Bed.  30, 105 ;  or  is  transported  under  a  criminal  sentence,  Story  Eq.  PI.  s.  11 ;  Calvert  on  • 

Parties,  414 ;  Broom's  Com.  584,  ^d  cases  cited,  e6.  n.  (&.) 
3  Countess  of  Portland  v.  Frodgers,  %  Vem.  104. 
<  1  Inst.  133  b,  133  a: 

"  Deerley  t.  Duchess  of  Mazarine,  Salic.  116. 
"  Brooks  v.  Brooks,  Pree.  Oh.  24 ;  but  by  making  her  a  defendant,  he  admits  that  the  property  in 

question  is  her  separate  estate ;  and,  therefore,  a  demurrer  was  allowed  to  a  bill,  toy  which  he 

claimed  to  be  entitled  to  the  property  himself,  Earl  V.  Ferris,  19  BeaT.  67 ;  1  Jur.  N.  S.  5. 
'  Brooks  T.  Brooks,  vM  sup. 
e  Ibid. 
'  An  order  for  leave  to  serve  the  bill  seems,  in  such  case,  necessary :  Hinde,  85 ;  Naylor  v.  Byland, 

Seton,  1346.    The  order  may  be  obtained  on  ex 2iarieiaioiion,  supported  by  aflidavit.    For  form 

of  order,  see  Seton,  1346,  No.  9. 
i»  a  Vem.  613. 
"  3  Vem.  614,  in  notis;  see  also  Bell  v.  Bl/de,  Prec.  Ch,  338,  and  the  cases  there  cited. 
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that  he  was  a  prisoner,  was  held  not  to  be  a  sufficient  ground  for  ob- 
taining an  order  for  a  separate  answer. ' 

The  Court  will  compel  a  woman  to  appear  and  answer  separately 
from  her  husband,  where  the  demand  is  against  her  in  respect  of  her 
separate  estate,  and  the  husband  is  only  named  for  conformity,  and 
cannot  be  affected  by  the  decree  ;  where  there  is  no  separate  property 
belonging  to  the  wife,  she  cannot  be  proceeded  against  without  her 
husband,  unless  she  has  obtained,  an  order  to  answer  separately :  in 
which  case,  she  will  be  liable  to  the  usual  process  of  contempt,  if  she 
does  not  put  in  her  answer  in  conformity  with  the  order  which  she 
herself  has  obtained. 2 

It  is  to  be  observed  here,  that  a  feme  covert  executrix  or  administra- 
trix is  not  Considered  as  having  a  separate  property  in  the  assets  of  her 
testator  or  intestate ;  and  upon  this  ground.  Lord  Eldon,  in  Pannell  v. 
Taylor,"  held,  that  a  writ  of  ne  exeat  regno,  against  a  married  woman 
sustaining  that  character,  could  not  be  maintained.  In  that  case,  his 
Lordship  had  originally  granted  the  writ,  upon  the  authority  of  Moore 
V.  Meynell,'^  and  Jernegan  v.  Glasse;^  but  upon  further  argument,  he  was 
of  opinion  that  it  could  not  be  maintained :  observing,  that  if  he  had 
been  apprised  of  the  circumstances  of  the  case  of  Moore  v.  Meynell 
(upon  the  authority  of  which  Lord  Hardwicke  appears  to  have  acted  in 
Jernegan  v.  Glasse),  he  should  not  have  granted  the  writ. 

Where  a  married  woman  is  living  separate  from  her  husband,  and  is 
not  under  his  influence  or  control, «  or  where  she  obstinately  refuses  to 
join  in  a  defence  with  him,'  the  Court  will,  upon  the  application  of  the 
husband,  give  him  leave  to  put  in  a  separate  answer.  The  application 
is  made  by  motion,  of  which  notice  must  be  given  to  the  plaintiff,^  and- 
must  be  supported  by  an  affidavit  of  the  husband, »  verifying  the  cir- 
cumstances ;  and  process  of  contempt  will  then  be  stayed  against  him 
for  want  of  his  wife's  answer,  and  the  plaintiff  must  jjroceed  separately 
against  the  wife. 

If  the  separate  answer  of  the  husband  is  received  and  filed  at  the 
Eecord  and  "Writ  Clerk's  Office,  before  an  order  for  him  to  answer 

1  Anon.  2  Ves.  J.  332. 

2  F(ni)eU  V.  Prentice.,  Hldg.  258.    Husband  and  wife  may  defend  a  suit  in  forma  pauperis,  and  the 

order  for  leave  to  do  ao  is,  of  course,  Pitty.  Pitt,  17  Jxir.  571,  V.  C.  S. 

3  T.  &  E.  96, 103. 
<■  1  Dick  30. 

"  Hid.  107 :  3  Atk.  409 :  Amb.  63 :  and  T.  &  K.  97,  n.  (b.) ;  but  see  Moore  v.  Hudson,  6  Mad.  318 : 

2  C.  P.  Coop.  t.  Cott.  245. 
•  Chambers  v.  Bull..!  Anst.  269 ;  Barry  v.  Cane,  3  Mad.  472 ;  Garey  v.  WJiittingham,  1 S.  &  S.  163 ; 

Gee  T.  Cottle,  3  M.  &  0. 180;  Mclwls  v.  Ward,  2  M'N.  &  G.  140. 
'  Ld.  Eed.  105,  Pain  v. ,  1  Ca.  in  Cb.  396 ;  Murriet  v.  Lyon,  Bunb.  173  :  Pavie  v.  Acourt, 

1  Diclf.  13. 
'  Whetber  notice  sbould  be  given  to  tbe  wife  also,  Quare ;  see  1  S.  &  S.  163 ;  3  M'N.  &  G.  143. 
»  See  Barry  v.  Cane,  3  Mad.  472,  u. 
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separately  has  been  obtained,  it  is  an  irregular  proceeding ; '  and  the 
plaintiff  may  move,  on  notice  to  the  husband,  that  the  answer  may 
be  taken  off  the  file  for  irregularity  ;=  or  he  may  sue  out  an  attachment 
against  the  husband,  for  want  of  the  joint  answer ;'  or  he  may  waive 
the  irregularity,  and  move,  on  notice  to  the  wife,  and  an  affidavit  of 
the  facts,  that  she  may  answer  separately.^  The  husband,  if  in  custody 
for  not  filing  the  joint  answer,  cannot  clear  his  contempt  by  putting  in 
the  separate  answer  of  himself:  *  he  should  move,  on  notice  to  the 
plaintiff,"  supported  by  his  own  afftdavif  of  the  facts,  for  leave  to 
answer  and  defend  separately  from  her,  and  that,  upon  putting  in  his 
separate  answer,  he  may  be  discharged  from  custody. » 

"Where  a  married  woman  claims  an  adverse  interest, '  or  is  living  se- 
parate from  her  husband," "  or  he  is  mentally  incompetent  to  answer,' ' 
or  she  disapproves  of  the  defence  he  intends  to  make, '  ^  she  may,  on 
motion,  >  '>  obtain  an  order  to  defend  separately ;  and  if  a  husband  insists 
that  his  wife  shall  put  in  an  answer  contrary  to  what  she  believes  to  be 
the  fact,  and  by  menances  prevails  upon  her  to  do  it,  this  is  an  abuse  of 
the  process  of  the  Court,  and  he  may  be  punished  for  the  contempt. '  * 

Where  a  married  woman  is  interested  in  an  estate,  and  no  joint 
answer  is  put  in  by  herself  and  her  husband  within  the  time  limited, 
application  may  be  made  to  allow  her  to  put  in  an  answer  separate 
from  her  husband ;  the  defendants  to  state  why  her  answer  is  required.'  = 

If  the  husband  has  put  in  his  answer  separately  from  his  wife,  under 
an  order  so  to  do ; '"  or  without  an  order,  and  the  plaintiff  desires  to 
waive  the  irregularity ; '  '^  or  an  order  has  been  made,  exempting  the 
husband  from  process  for  want  of  her  answer ; "  or  if  she  refuses  to  join 
with  him  in  answering ;' '  or  if  he  is  abroad j^ "  or  if  the  suit  relates  to 

1  Gee  V.  CotUe,  3  M.  &  0. 180 ;  Nichols  v.  Ward,  a  M'N.  &  Q.  140 ;  and  see  Gareij  v.  WhUtingham, 

1  S.  &  S.  163 ;  Lenaghan  v.  Smith,  2  Phil.  639. 
''  Gee  V.  Coitle,  and  Mchols  v.  Ward,  vii  sup. 

"  Gee  V.  Cottle,  upi  mp.  Garey  v.  Whittingham,  1  S.  &  S.  163;  Nichols  v.  Ward,  2  M'N.  &  G.  140. 
4  Nichols  v.  Ward,  S  M'N.  &  G.  143,  n. 
=  Gee  V.  Ootfle,  3  M.  &  0. 180. 

»  Quare,  if  the  wife  should  be  served :  see  1  S.  &  S.  163;  2  M'N.  &  G.  143. 
'  Barry  v.  Cane,  3  Mad.  472,  n. 

8  See  Nichols  v.  Ward,  2  M'N.  &  G.  143 ;  Setoii,  1255,  No.  5. 

9  Ld.  Red.  104 ;  Anon.  2  Eci.  Ca.  Ab.  66,  pi.  2. 

i»  Ld.  Red.  104;  Budge  v.  Weedon,  t  W.  R.  368,  V.  C.  K.,  q. 

"  Ustcourt  V.  Ewington,  9  Sim.  252,  and  cases  there  referred  to  :  2  Jiir.  414. 

"  Ld.  Red.  104  ;  Ex  parte  Balsam,  2  Atlc.  50. 

13  For  form  of  order  on  motion,  see  Seton,  1254,  No.  3. 

ii  Ex  parte  Balsam,  2  Atk.  BO. 

IS  Gordon  v.  Weaver,  5  U.  C.  L.  J.  67. 

"  Bray  v.  Akers,  15  Sim.  610  :  Seton,  1265,  No.  4. 

"  See  Niclwls  t.  Ward,  2  M'N.  &  G.  140. 

"9  md,UZ,-!i. 

1'  Woodward  v.  Conebear,  8  Jur.  642,  Y.  C.  W. 

2»  Dubois  v.  Bole,  2  Vern.  613 ;  Bunyan  v.  Mortimer,  6  Mad.  278 ;  Lethley  v.  Taylor,  9  Sim.  262. 
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her  separate  estate,  and  she  is  abroad,'  or  they  live  apart  ;=  or  if  the 
husband,  from  mental  incapacity,  is  unable  to  join  with  her  in  answer- 
ing ;  3  or  if,  after  the  joint  answer  is  put  in,  the  husband  goes  abroad, 
and  the  bill  is  amended,  and  an  answer  is  required  thereto  ;^  or  if  the 
fact  of  marriage  is  in  dispute  between  the  husband  and  wife :  =  the 
plaintiff,  where  no  order  for  her  to  answer  separately  has  been  obtained 
by  her  or  her  husband,  may,  on  motion,  supported  by  an  affidavit  of  the 
facts,  obtain  an  order  ^^  that  she  may  answer  separately  from  her  hus- 
band. Notice  of  the  motion  should  be  given  to  the  wife  ;''  and  if  she  is 
abroad,  an  order  for  leave  to  serve  her  there  with  the  notice  is  necessary, ' 
and  may  be  obtained  on  an  ex  parte  motion. 

By  our  practice  a  bill  cannot  be  taken  pro  cmfesso  against  a  married 
woman  unless  an  order  for  her  to  answer  separate  fronaher  husband  has 
been  served  upon  her.  But  this  rule  applies  only  where  the  case  is  a 
proper  one  for  a  separate  answer;  for,  where  the  plaintiff  applies  for  an 
order  against  a  married  woman  to  answer  separately,  on  the  ground 
that  the  time  for  the  joint  answer  of  herself  and  husband  had  elapsed, 
and  no  answer  had  bpen  filed,  the  order  was  refused,  because  it  was  not 
shown  that  the  case  was  a  proper  one  for  a  separate  answer. "  And  before 
an  order  will  be  made  for  a  married  woman  to  answer  separate  from 
her  husband,  it  must  be  shown  that  an  office  copy  of  the  bill  had  been 
served  upon  her,  and  that  she  is  in  default  for  want  of  answer ; ' "  and  it 
is  not  necessary  to  serve  the  bill  on  a  married  woman  (her  husband  being 
a  co-defendant)  before  obtaining  an  order  to  answer  separately,  service 
on  the  husband  alone  being  sufficient. ' '  The  husband  must  be  served 
before  the  wife  will  be  ordered  to  answer  separately ;  and  it  makes  no 
difference  that  the  husband  cannot  be  found,  for  the  orders  of  Court 
provide  for  such  cases  by  advertizing  the  defendant. '  2  Where  service 
of  an  office  copy  of  the  bill  had  been  accepted  by  a  solicitor  on  behalf 
of  the  defendant  Sharpe  and  his  wife,  and  a  written  consent  was  given 
by  such  solicitor,  that  in  the  event  of  no  answer  being  filed,  the  bill 
might  be  taken  pro  confesso,  it  was  held,  that  this  did  not  dispense  with 
an  order  for  the  wife  to  answer  separately,  and  apart  from  her  husband, 
before  proceeding  to  take  the  bill  pro  confesso. '  ^     The  time  within  which 

J  Mchols  V.  Ward,  3  M'N.  &  G.  143,  n. 

2  Wickens  t.  Marchioness  of  Townsend,  cited,  1  Smith's  Pr.  410,  n. ;  Seton,  12SG. 

3  JEstcmrt  v.  Xwington,  9  Sim.  25S :  3  Jm-.  414. 
<  Oarleton  t.  M'Enzie,  10  Ves.  443. 

^  Longworth  v.  Bellamy,  Seton,  1245. 

«  For  forms  of  order,  see  Seton,  1365,  No.  4,  6. 

'  Nichols  Y.  Ward,  3  M'N.  &  G.  143,  n ;  Seton,  1355, 1256 ;  but  see  Bray  \.  Akers,  15  Sim.  610. 

8  See  Mclwls  v.  Ward,  2  M'N.  &  G.  143,  u. 

»  Wright  v.  Morrow,  1  Cliam.  R.  386. 
10  Anonymous  1  Cliam.  E.  9. 
'I  Bimn  T.  Barclay,  1  Cham.  E.  354. 
^'^  Brandons.  Wheeler,  Ibid. 
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she  is  to  answer  must  bfrexpressed  in  the  order.'  It  is  not  necessary 
that  the  bill  should  be  taken  pro  cmfe&so  against  a  husband  before  an 
order  to  answer  separately  can  be  obtained  against  his  wife ;  it  is 
sufficient  that  the  time  for  the  joint  answer  shall  have  elapsed.  In  a 
foreclosure  suit  to  which  a  married  woman  is  a  defendant,  it  is  not 
necessary  that  the  bill  be  taken  pro  confesso  against  either  husband  or 
wife.  The  proper  practice  is,  when  the  time  for  answering  by  both 
has  elapsed,  to  apply  in  Chambers  for  a  direction  to  draw  up  the  decree 
on  precipe.^  A  good  deal  of  the  obscurity  surrounding  the  subject  of 
separate  answers  by  married  women  has  been  cleared  up  in  a  case 
decided  by  the  present  Chancellor,  =  where  it  was  held  that,  until  the 
time  for  answering  has  elapsed,  the  plaintiff  is  not  at  liberty  to  sue 
out  an  order  for  a  married  woman,  defendant,  to  answer  separately  from 
her  husband ;  and  in  such  a  case  if  the  wife  put  in  an  answer  jointly  with 
her  husband,  it  is  binding  upon  her,  whether  the  suit  be  in  respect  of 
the  wife's  separate  estate  or  not.  And  where  the  husband  and  wife  had 
jointly  answered  and  demurred  to  a  bill  which  demurrer  was  overruled, 
and  the  order  drawn  up  allowing  the  same,  extended  the  time  for  the 
husband  to  put  in  his  answer,  but  was  silent  as  to  the  answer  of  the 
wife,  or  the  joint  answer  of  husband  and  wife,  it  was  held,  notwithstand- 
ing, that  under  such  order  the  husband  and  wife  were  at  liberty  to  put 
in  a  joint  answer.  And  in  a  jjrior  case,"  husband  and  wife  being  defend- 
ants in  a  suit  of  foreclosure  in  respect  of  property  belonging  to  the  wife, 
the  husband  put  in  an  answer  alone,  and  the  plaintiff  moved  to  take  it 
off  the  files  for  irregularity,  and  to  take  the  bill  pro  confesso  against  the 
husband,  the  motion  was  refused  with  costs.  An  order  to  take  a  bill 
pro  confesso  against  a  married  woman  who  has  been  ordered  to  answer 
separately  became  unnecessary  after  Order  19,  of  February,  1865,  which 
is  incorporated  in  Order  104,  of  the  Con.  Gr.  orders,  of  June,  1868.= 
And  a  similar  decision  was  given  on  24th  March,  1865,  by  his  lordship 
the  Chancellor,  ^  the  ground  of  the  decision  being,  that  after  an  order  to 
answer  separately,  a  married  woman  is' looked  upon  as  a /eme  soZe  in 
regard  to  the  suit.  At  the  time  of  serving  an  order  to  answer  separately 
on  a  married  woman,  the  original  order  should  be  shown,  and  the  fact 
should  be  sworn  to  in  the  affidavit  of  service,  otherwise  an  order  pro 
confesso  will  not  be  granted. ''  Before  an  order  for  a  married  woman  to 
answer  separately  will  be  made,  it  must  be  shown  that  an  office  copy 

1  Miller  v.  Gordon,  5  Grant.  134. 

2  Walker  v.  Tyler,  1  Cham.  E.  189. 
=  Clerk  v,3rMroy,WGia.nt.'iSlO. 

i  Elliott  V.  Bunter,  1  Cham.  E.  158. 

5  Hare  v.  Smart,  Ibid  316. 

'  WaMbridge  t,  Cochrane.    Note  to  Hare  v.  Smart. 

'  BoUnson  v.  Dotson,  1  Cham,  K.  303. 
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of  the  bill  has  been  served  on  her. '  An  order  will  not  be  made  to  take 
a  bill  pro  cmfesso  against  a  married  womaiT  without  her  having  an 
opportunity  to  answer  separately.^ 

Where  a  woman  was  made  a  defendant  to  a  bill  filed  for  the  purpose 
of  establishing  a  will  against  her,  and  a  man  who  pretended  that  he 
was  Jier  husband,  but  which  the  woman  denied :  on  her  making  appli- 
cation to  answer  separately.  Lord  Hardwicke  ordered,  that  she  should 
be  at  liberty  to  put  in  a  separate  answer,  but  without  prejudice  to  any 
question  as  to  the  validity  of  the  marriage.^ 

In  general,  the  separate  answer  of  a  feme  covert  ought  to  have  an  order 
to  warrant  it,  and  if  put  in  without  an  order,  it  may  be  taken  off  the 
file  ;*  but  if  a  husband  brings  a  bill  against  his  wife,  he  admits  her  to 
be  a  feme  sole,^  and  she  must  put  in  her  answer  as  such,  and  no  order  is 
necessary  to  warrant  her  so  doing ;  ^  and  if  she  does  not  put  in  her 
answer,  the  husband  may  obtain  an  order  to  compel  her  to  do  so.'' 

But  although,  strictly  speaking,  the  answer  of  a,  feme  covert,  if  separate, 
ought  to  be  warranted  by  an  order,  yet  if  her  answer  be  put  in  without 
such  an  order,  and  the  same  be  a  fair  and  honest  answer,  and  delibe- 
rately put  in  with  the  consent  of  the  husband,  and  the  plaintiff  accepts 
it  and  replies  to  it,  the  Court  will  not,  on  the  motion  of  the  wife,  or  of 
her  executors,  set  it  aside.' 

The  separate  answer  of  a  married  woman  is  put  in  by  her  in  the  same 
manner  as  if  she  were  a  feme  sole,  without  joining  any  guardian  or  other 
person  with  her ;  and  when  put  in  under  an  order,  she  has  the  full  time 
for  answering  from  the  date  of  the  order."  Where  an  order  to  answer 
separately  has  been  obtained,  it  should  be  produced  to  the  Commissioner 
before  whom  the  answer  is  sworn,  and  be  referred  to  in  the  jurat ;  and 
the  order  must  be  produced  at  the  Office  of  the  Eecord  and  Writ  Clerks 
at  the  time  of  filing  the  answer."  If,  however  the  married  woman  is  an 
infant,  she  cannot  answer,  either  separately  or  jointly,  until  a  guardian 
has  been  appointed  for  her ;"  such  appointment  will  be  made  by  order, 
on  motion,  siipported  by  affidavit  of  the  fitness  of  the  proposed  guardian. 

A  married  woman,  obtaining  an  order  to  answer  separately  from  her 

1  AnoBymoue,  1  Cham.  E.  9. 

2  White  V.  Chwrch,  3  Cham.  E.  203. 
'  Wyiourn  v.  Slount,  1  Dick.  165. 

«  Wyatt's  P.  E.  53 ;  and  see  Higginson  v.  Wilson,  11  Jur.  lOTl,  V.  C.  K.  B. 

5  See  Earl  v.  Ferris.  19  Beav.  67 ;  1  Jur.  N.  S.  5 ;  ante. 

»  Hxparte  Strangeways,  3  Atk.  478;  Ld.  Red.  105. 

'  Ainslie  v.  Medlicott,  13  Ves.  266. 

8  Duke  of  diandos  v.  Taliot,  2  P.  Wma.  371. 

"  Jackson  v.  Eaworth,  1 S.  <fc-S.  161. 
'»  Braithwaite's  Pr.  45,  397. 
1 1  Colman  v.  Northcote,  2  Hare,  147 ;  7  Jur.  528 ;  Braithwaite's  Pr.  47. 
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husband,  renders  herself  liable  to  process  of  contempt,  in  case  she'  does 
not  put  in  her  answer  pursuant  to  the  order ;  •  but  an  order  for  leave  to 
sue  out  such  process  is  necessary,  and  may  be  obtained  by  the  plaintiff 
on  an  ex  parte  motion.  = 

"Where  husband  and  wife  are  defendants  to  a  bill,  the  wife  will  not  be 
compelled  to  answer  to  anything  which  may  expose  her  to  a  forfeiture ; ' 
neither  is  she  compellable  to  discover  whether  she  has  a  separate 
estate,  unless  the  bill  is  so  framed  as  to  warrant  the  Court  in  making  a 
decree  against  such  estate.  Thus,  where  a  bill  was  filed  against  a  man 
and  his  wife,  for  the  purpose  of  enforcing  the  specific  performance  of 
an  agreement,  alleged  to  have  been  entered  into  by  an  agent  on  their 
behalf  for  the  purchase  of  an  estate  from  the  plaintiff,  and  in  support 
of  the  plaintiff's  case,  it  was  alleged  that  the  wife  had  separate  monies  • 
and  property  of  her  own,  apd  had  joined  with  her  husband  in  authoriz- 
ing the  agent  to  enter  into  the  agreement,  but  the  bill  prayed  merely 
that  the  husband  and  wife  might  be  decreed  specifically  to  perform  the 
agreement,  and  did  not  seek  any  specific  relief  against  her  separate 
estate :  the  wife,  having  obtained  an  order  to  that  effect,  put  in  a 
separate  demurrer  as  to  so  much  of  the  bill  as  required  from  her  a 
discovery  whether  she  had  not  separate  money  and  property  of  her 
own,  and  answered  the  rest.  Upon  argument,  Sir  Thomas  Plumer,  V. 
C,  allowed  the  demurrer,  on  the  ground  that  as  the  decree,  in  cases 
where  a,  feme  covert  was  held  liable,  had  been  vHiiformly  against  the 
separate  estate,  and  not  against  the  feme  covert  herself,  and  as  the  bill 
did  not  seek  any  decree  against  any  trustees,  or  particular  fund,  but 
only  against  the  wife,  it  could  not  be  supported,  and  the  interrogatory, 
if  answered,  would  consequently  be  of  no  use.* 

A  wife  cannot  be  compelled  to  make  a  discovery  which  may  expose 
her  husband  to  a  charge  of  felony ;  and  if  called  upon  to,  do  so,  she  may 
demur.  * 

In  like  manner,  a  married  woman  cannot  be  made  a  party  to  a  suit, 
for  the  mere  purpose  of  obtaining  discovery  from  her,  to  be  made  use 
of  against  her  husband ;  therefore,  in  Z/e  Texier  v.  The  Margrave  of 
Anspach, "  where  a  bill  was  filed  against  the  Margrave  to  recover  a  balance 
due  to  the  plaintiff  upon  certain  contracts,  to  which  bill  the  Margravine 

■  Powell  V.  Prentice,  Eidgw.  P.  0.  253 ;  Lenaghan  v.  Smith,  2  Phil,  537 :  Bunyan  v.  Mortimer,  6' 

Mad.  278 ;  Home  v,  Patrick,  30  Beav.  405 ;  8  Jur.  N.  S,  351 ;  Bvll  v.  Withey,  9  Jur.  N.  S.  695, 

V.O,S, ;  Graham  v.  Filch,  2  De  G.  &  S.  246 ;  12  Jur.  833. 
=  Taylor  v.  Taylor,  12  Beav,  271 ;  Thicknesse  v.  Acton,  16  Jur.  1033,  V.C.T.';  Home  v.  Patrick,  Bull 

V.  Withey,  vbi  sup.    As  to  notice  in  other  cases,  see  Graham  y.  Fitch,  udi  sun. :  Bushell  v. 

Bwshetl,  1  S.  &  S.  164 ;  M'Kenna  v.  Everett,  Seton,  185S,  No.  7. 
=  WroUesley  v.  Bendish,  3  P.  Wms.  235,  238. 
*  Francis  T.  Wigzell,  1  Mad.  258. 
'  Cartwright  v.  Green,  8  Ves,  405,  410. 
»  5  Yea.  323,  329:  and  15  Yes.  159, 164. 
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was  made  a  party,  as  the  agent  of  her  hultand,  for  the  purpose  of 
eliciting  from  her  a  discovery  of  certain  vouchers,  which  were  alleged 
to  be  in  her  possession :  a  demurrer  by  the  Margravine  separately,  was 
allowed  by  Lord  Eosslyn,  and  afterwards  upon  rehearing  by  Lord  Bldon, 
after  the  Margrave's  death.  Upon  the  same  principle,  where  a  bill  was 
filed  against  a  man  and  his  wife  for  discovery  in  aid  of  an  action  at 
Law,  brought  against  him  to  recover  a  debt  due  from  the  wife  dum  sola, 
a  separate  demurrer  put  in  by  the  wife  was  allowed. ' 

In  Butter  v.  Baldwin,'^  the  Court  agreed  clearly,  that  a  wife  can  never 
be  admitted  to  answer,  or  otherwise  as  evidence,  to  charge  her  husband  ; 
and  that  where  a  man  marries  a  widow  executrix,  her  evidence  will 
not  be  allowed  to  charge  her  second  husband ;  ^  but  in  that  case,  the 
wife  having  held  herself  out  as  a  feme  sole,  and  treated  with  the  plaintiff 
and  other  parties  to  the  cause,  who  were  ignorant  of  her  marriage,  in, 
that  character,  and  it  having  been  proved  in  the  cause  that  on  some 
occasions  the  husband  had  given  in  to  the  concealment  of  the  marriage, 
the  Court  allowed  the  answer  of  the  wife  to  be  read  as  evidence  against 
the  husband,  and  decreed  accordingly. 

It  was  supposed  that  the  admission  of  a  will,  in  the  separate  answer 
of  a  married  woman,  who  was  the  heiress-aWaw  of  the  testator,  was 
sufficient  evidence  to  enable  the  Court  to  declare  the  will  established  ;« 
but  it  has  now  been  decided,  that  such  evidence  is  not  sufficient  for  that 
pu.rpose,  or  to  bind  her  inheritance. '  As  a  general  rule,  however,  the 
separate  answer  of  a  married  woman  may  be  read  against  her.  ^ 

Where  a  husband  and  wife  are  made  defendants  to  a  suit,  relating  to 
personal  property  belonging  to  the  wife,  and  they  put  in  a  joint  answer, 
such  answer  may  be  read  against  them,  for  the  purpose  of  fixing  them 
with  the  admissions  contained  in  it ;  but  where  the  subject  matter 
relates  to  the  inheritance  of  the  wife,  it  cannot ; '  and  the  facts  relied 
upon  must  be  proved  against  them  by  other  evidence.  Thus,  in  Merest 
V.  Hodgson, '  the  L.  C.  B.  Alexander  refused  to  permit  the  joint  answer  of 
the  husband  and  wife  to  be  read,  but  ordered  the  cause  to  stand  over, 
to  give  the  plaintiffs  an  opportunity  of  proving  the  facts  admitted. 
And  it  has  been  held,  that  the  joint  answer  of  the  husband  and  wife 
may  be  read  against  the  wife  with  reference  to  her  separate  estate,  as 

■  Barron  v.  Grillard,  3  V.  &  B.  165.. 

=  1  Eq.  Ca.  Ab.  327,  pi.  15. 

3  See  Cole  v.  Cfray,  8  Vern,  79. 

'  Codrington  v.  Earl  of  Shellmrn,  2  Dick.  475. 

=  Brown  v.  Bayward,  1  Hare,  432 :  6  Jur.  847. 

«  Ld.  Red.  104, 105. 

'  Evans  v.  Cogan,  2  P.  Wms.  449. 

«  9  Pri.  63;  'see  also  Elston  v.  Wood,  2  M.  &.  K.  678. 
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well  as  her  separate  answer,  on  tte  ground  that  in  such  a  case  she 
cannot  be  compelled  to  answer  separately. ' 

From  the  report  of  the  case  of  Eyton  v.  Eyton,^  it  appears,  on  first 
view,  as  if  the  separate  answer  of  a  husband  had  been  admitted  by  the 
Master  of  the  Eolls  to  be  read  as  evidence  against  the  wife  in  a  matter 
relating  to  her  inheritance ;  but  upon  closer  attention  it  will  be  found, 
that  in  all  probability,  the  reason  of  the  decree  in  that  case  was,  that 
his  Honor  conceived  that  the  counterpart  of  the  settlement,  which 
appears  to  have  been  produced,  was  considered  to  be  sufficient  evidence 
of  the  settlement ;  at  least,  this  appears  to  have  been  the  ground  upon 
which  the  case  was  decided  on  the  appeal  before  the  Lord  Keeper 
Wright. 

In  Ward  V.  Meath,  ^  a  bill  was  exhibited  against  the  husband  and 
wife,  concerning  the  wife's  inheritance ;  the  husband  stood  out  all  process 
of  contempt,  and  upon  its  being  moved  that  the  bill  might  betaken 
pro  confesso,  it  was  opposed,  because  the  wife,  having  in  the  interim 
obtained  an  order  to  that  effect,  put  in  an  answer,  in  which  she  set  forth 
a  title  in  herself;  and  the  Court  decreed,  that  the  bill  should  be  taken 
pro  confesso  against  the  husband  only,  and  that  he  should  account  for  all 
the  profits  of  the  land  which  he  had  received  since  the  coverture,  and 
the  profits  which  should  be  received  during  coverture. 

It  may  be  observed,  in  this  place,  that  there  is  no  case  in  which  the 
Court  has  made  a  personal  decree  against  a  feme  covert  alone.*  She 
may  pledge  her  separate  property,  and  make  it  answerable  for  her 
engagements ;  but  where  her  trustees  are  not  made  pai-ties  to  a  hill, 
and  no  particular  fund  is  soiight  to  be  charged,  but  only  a  personal 
decree  is  prayed  for  against  her,  the  bill  cannot  be  sustained.  Upon 
this  ground,  in  the  case  of  Francis  v.  Wigzell,^  before  referred  to,  where 
a  bill  was  filed  against  a  husband  and  wife  for  the  sjDecific  performance 
of  an  agreement  for  the  purchase  of  an  estate,  charging  that  the  wife 
had  separate  property  sufficient  to  answer  the  purchase  money,  but 
without  praying  any  specific  relief  against  such  separate  estate,  a 
demurrer  j)ut  in  by  the  wife,  to  so  much  of  the  bill  as  sought  discovery 
from  her  whether  she  had  a  separate  estate  or  not,  was  allowed. 

It  appears,  however,  that  where  a  married  woman,  having  a  general 
power  of  appointment,  by  will,  over  real  or  personal  estate,  makes,  by 

1  Callow  V.  Uowle  1  De  G.  &  S.  S31 ;  11  Jur.  984 ;  Clive  v.  Carew,  IJ.  &  H.  199,  207 ;  5  Jur.  N.  S. 

487. 

2  Free.  Ch.  116.  ^ 

3  a  Cha.  Ca.  173 ;  1  Eq.  Ca.  Ab.  65,  pi.  4. 

<  Halme  v.  Tenant,  1  Bro.  0.  C.  16,  21 ;  Francis  v.  Wigzell.  1  Mad.  268,  263 ;  Aylett  v.  AsMon,  1 M. 
&  C.  105,  111.  See  also  Jordan  v.  Jones,  2  Phil.  170, 172,  where  the  Court  refused  to  compel  a 
married  woman  to  execute  a  conveyance  of  an  estate  not  settled  to  her  separate  use. 

'  1  XaJ.  S5S. 
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lier  will,  her  separate  property  liable  to  the  payment  of  her  debts,  a 
Court  of  Equity  will  lay  hold  of  the  estate  so  devised,  and  apply  it  in 
the  payment  of  written  engagements  entered  into  by  her,  and  in  the 
discharge  of  her  general  debts.  In  the  case  of  Owens  v.  Dickenson, '  where 
a  married  woman  had  made  her  will  in  pursuance  of  a  power,  and 
thereby  charged  her  real  estate  with  the  payment  of  debts,  Lord  Got- 
tenham  entered  into  the  principles  ujpon  which  Equity  enforces  the 
contracts  of  married  women  against  her  separate  estate,  and  rejected 
the  theory  that  such  contracts  are  in  the  nature  of  executions  of  a 
power  of  appointment :  he  observed,  "  The  view  taken  by  Lord  Thurlow, 
in  Hulme  v.  Tenant,  is  more  correct.  According  to  that  view,  the 
separate  property  of  a  married  woman  being  a  creature  of  Equity,  it 
follows,  that,  if  she  has  power  to  deal  with  it,  she  has  the  other  power 
incident  to  property  in  general,  namely,  the  power  of  contracting  debts 
to  be  paid  out  of  it ;  and  inasmuch  as  her  creditors  have  not  the  means 
at  Law  of  compelling  payment  of  those  debts,  a  Court  of  Equity  takes 
upon  itself  to  give  effect  to  them,  not  as  personal  liabilities,  but  by 
laying  hold  of  the  separate  property,  as  the  only  means  by  which  they 
can  be  satisfied ;  "  acting  upon  this  principle.  Lord  Cottenham  referred 
it  to  the  Master,  to  inquire  what  debts  there  were  to  be  paid  under  the 
provisions  of  the  will.  In  order  to  bind  her  separate  property,  however, 
there  must  be  a  contract,  fraud,  or  breach  of  trust ;  but  the  contract,  it 
would  seem,  need  not  be  in  writing.^ 

Where  the  Court  thought  a  married  woman  defendant  ought  to  pay 
certain  costs,  and  it  did  not  appear  that  she  had  separate  estate,  the 
Court  gave  the  plaintiff  liberty  to  apply  for  payment  of  these  costs,  in 
case  of  any  monies  becoming  payable  to  her  separate  use.^ 

If  the  equity  of  redemption  of  a  mortgaged  estate  comes  to  a  married 
woman,  and  a  bill  is  brought  against  her  and  her  husband  to  foreclose 
it,  upon  which  a  decree  for  foreclosure  is  pronounced ;  the  wife  is  liable 
to  be  absolutely  foreclosed,  though  during  the  coverture,  and  will  not 
have  a  day  given  her  to  redeem  after  her  husband's  death;*  and  where 
a  widow  filed  a  bill  to  set  aside  a  decree  of  foreclosure  pronounced 
against  her  and  her  husband  during  coverture,  and  to  be  let  in  to 
redeem,  and  the  mortgagee  pleaded  the  proceedings^and  decree  in  the 
former  cause,  the  plea  was  allowed.^ 

'  0.  &  p.  48,  B4 :  4  Jur.  1151. 

=  Vaughan  v.  Vanderstegen,  2  Drew,  165,  363 :  Hobday  v.  Peters,  (No.  2),  28  Beav.  354 :  6  Jur.  N.  8 

794 ;  Wright  v.  Chard,  4  Drew.  673 :  5  Jur.  N.  S.  1334 :  1  De  G.  F.  &  J.  567 ;  6  Jur.  N.  S.  476 : 

Glive  V.  Oarew,  1  J.  &  H.  199  :  5  Jur.  N.  S.  487  ;  JOhTisUm  v.  Gallager,  7  Jur.  N.  S.  273 ;  9  W. 

E.  506,  L.  JJ.  ;  Bolden  v.  Mcholay,  Jur.  N.  S.  884,  V.  C.  W. 
3  Pemberton  v.  M'eill,  1  Jur.  N.  S.  1045,  V.  C.  W. 
'  Mallack  y.'.Galton,  3  P.  Wms.  352;  but  the  decree  ought  not  to  be  made  absolute  at  onco,  eyen  by 

consent,  on  an  affldayit  vertifying  the  amount  due,  Harrison  v.  Kennedy,  10  Hare,  App.  51. 
»  Mallack  T.  Oalton,  3  P.  Wms.  352. 
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Where  an  estate  has  been  sold  under  a  decree  of  the  Court,  a  feme 
covert  is  as  much  bound  by  the  decree  as  a  feme  sole,  although  it  may  be 
to  her  prejudice ;  as  it  would  most  ruinously  depreciate  the  value  of 
property  sold  under  a  decree  in  Equity,  if,  where  there  is  neither  fraud 
nor  collusion  in  the  purchaser,  his  title  could  be  defeated.  It  is  to  be 
observed,  however,  that  a  decree  obtained  by  fraud  is  invalid.' 

It  may  be  here  mentioned,  that  a  married  woman  defendant,  in  case 
she  desires  to  app'eal  against  a  decree  or  order  made  in  the  suit,  must 
appeal  by  her  next  friend. 2 

Where  a  suit  has  been  instituted  against  a  man  and  his  wife,  and  the 
husband  dies  peinding  the  proceedings,  the  suit  will  not  be  abated.' 
When  a  female  defendant  marries,  no  abatement  takes  place  ;  but  the 
husband's  name  should  be  introduced  in  all  subsequent  proceedings." 

But  although,  where  a  bill  has  been  exhibited  against  a  ma^n  and  his 
wife,  and  the  husband  dies  pending  the  suit,  there  is  no  abatement,  and 
the  wife  will  be  bound  by  the  former  answer  and  proceedings  in  the 
cause,  yet  where,  by  the  death  of  the  husband,  a  new  interest  arises  to 
the  wife,  it  seems  that  she  will  not  be  bound  by  the  former  answer. 
Thus,  where  a  bill  was  filed  by  the  assignees  of  a  husband  to  compel  the 
specific  performance  of  a  contract  for  the  sale  of  part  of  his  estate,  to 
which  the  wife  was  made  a  co-defendant  in  respect  of  certain  terms  of 
years  which  were  vested  in  her  as  administratrix  of  a  person  to  whom 
the  terms  had  been  assigned  to  protect  the  inheritance,  and  she  had 
joined  with  her  husband  in  putting  in  an  answer,  by  which  she  claimed 
to  be  dowable  out  of  the'  property ;  upon  the  death  of  her  husband,  an 
objection  was  taken  to  the  suit  being  proceeded  with  till  a  supplemental 
bill  had  been  filed  against  her,  in  order  to  give  her  an  opportunity  of 
making  another  defence  in  respect  of  the  right  of  dower  which  had 
become  vested  in  her,  and  Sir  Thomas  Plumerj  M.  E.,  said,  that  her 
former  answer  could  not  be  pressed  against  her,  because,  in  the  former 
case  she  was  made  a  party  as  administratrix ;  but  the  right  to  dower  which 
she  then,  had  was  not  claimed  by  her  as  representative,  but  in  her  own 
character ;  and  it  was  an  interest  that  had  devolved  upon  her  since  her 
answer  was  put  in;  his  Honor,  therefore,  held  the  suit  to  be  defective.  = 
A  supplemental  bill  was  thereupon  filed  against  the  widow,  in  order  to 
enable  her  to  claim,  in  her  separate  character,  what  she  had  before 
claimed  in  her  character  of  wife.     Upon  hearing  the  cause,  however, 

1  Surk  v.  Orosbie,  1  Ball  &  B.  489 ;  Kennedy  v.  Daly,  1  Scli.  &  Let.  355. 

2  Mliot  V.  Ince,  7  De  G.  M.  &  G.  475 ;  3  Jur.  N.  S.  597. 

3  Ld.  Red.  59 ;  Shelberry  v.  Briggs,  8  Vem.  249 ;  1  Eq.  Ca.  Ab.  1,  pi.  4 ;  Durbaine  v.  Enight,  1  Tern. 

318  ;  1  Bq.  Ca.  Ab.  126,  pi.  1. 
'  Ld.  Red.  68 ;  Wharan  v.  Srmghion,  !■  Veo.  S.  182 )  and  eee  Sapte  v.  Ward,  1  Coll,  25. 
"  Mole  V.  Smith,  IJ.  &  W.  665,  668. 
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Lord  Eldon,  although  he  recognized  the  principle  laid  down  by  Sir 
Thomas  Plumer,  said,  that  he  should  have  been  inclined,  in  that  case, 
to  have  come  to  a  different  decision,  as  he  thought  that  it  would  have 
been  difiScult  for  the  widow,  in  her  answer  to  the  supplemental  bill,  to 
state  her  case  differently  from  the  way  in  which  it  had  been  stated  in 
her  former  answer. '  It  is  conceived  that  under  the  present  practice, 
however,  it  would  not  be  held  necessary  for  the  plaintiff  to  take  any 
step  in  the  cause,  in  order  to  enable  a  widow  to  raise  a  new  defence. 

It  follows,  from  what  has  been  before  stated,  that  where  a  man  and 
his  wife  are  defendants  to  a  suit,  if  the  wife  dies  there  will  be  an  abate- 
ment of  the  suit.  Thus,  where  a  man  having  married  an  administratrix 
the  plaintiff  obtained  a  decree  against  him  and  his  wife,  after  which  the 
wife  died  :  it  was  held,  that  the  suit  was  abated,  and  that  the  new  admin- 
istrator ought  to  be  made  a  party,  before  any  further  proceedings 
could  be  had  in  the  cause.  = 


CHAPTBE  V. 

PARTIES   TO   A   SUIT. 


Section    1. — Necessary  Parties,   in  respect  of   the  Concurrence  of  their 
Interests  with  that  of  the  Plaintiff. 

It  is  the  constant  aim  of  a  Court  of  Equity  to  do  complete  justice  by 
deciding  upon,  and  settling,  the  rights  of  all  persons  interested  in  the 
subject  of  the  suit,  so  as  to  mali^  the  performance  of  the  order  of  the 
Court  perfectly  safe  to  those  who  are  compelled  to  obey  it,  and  to 
prevent  future  litigation.  ^  For  this  purpose,  all  persons  materially 
interested  in  the  subject  ought  generally  to  be  made  parties  to  the  suit, 
either  as  plaintiffs  or  defendants,  or  ought,  by  service  upon  them  of  a 
copy  of  the  bill,  or  notice  of  the  decree,  to  have  an  opportunity  afforded 
of  making  themselves  active  parties  in  the  cause,  if  they  should  think 
fit. 

I  Mole  r.  Smith,  Jao.  490,  495. 

'  Jackson  v.  Sawlins,  3  Vem,  195;  ib.  Ed.  11311111)7,  d.  (2). 

'  Ld.  Eed.  163 ;  BicTiardson  v.  Hastings,  7  Beav.  333,  .386 ;  Hare  \.  London  and  North-  Western 
Bailway  Company,  1  J.  &.  H.  2B2.  It  seems,  howeyer,  that,  under  the  modern  practic.  the 
Court  is  less  unwilling  to  relax  the  general  rule  in  special  cases,  Ford  v.  Tennant,  29  BeaT.  452 ; 
7  Jur.  N.  S.  615,  L.  JJ. 
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The  strict  application  of  this  rule,  in  many  cases  creates  difficulties : 
which  have  induced  the  Court  to  relax  it ;  and,  as  we  shall  see,  it  has 
long  been  the  established  practice  of  the  Court,  to  allow  a  plaintiff  to 
sue  on  behalf  of  himself  and  of  all  the  others  of  a  numerous  class  of 
which  he  is  one,  and  to  make  one  of  a  numerous  class  (as  the  members 
of  a  joint-stock  companj^,)  the  only  defendant,  as  representing  the 
others,  on  the  allegation  that  they  are  too  numerous  to  be  all  made 
parties ;  and,  in  addition,  the  Court  is  now  enabled,  whenever  it  thinks 
fit,  to  adjudicate  upon  questions  arising  between  parties,  without  making 
other  persons  who  are  interested  in  the  property  in  question,  or  in 
other  property  comprised  in  the  same  instrument,  parties  to  the  suit.' 
When  the  Court  acts  on  this  power,  the  absent  parties  are  not  bound 
by  the  decree ;  =  whereas,  in  the  cases  first  alluded  to,  the  absent  parties 
are  generally  bound.  = 

Our  Order  'No.  57,  of  the  Con.  G.  Orders  is  taken  from  S.  51,  of  the 
Imp.  Sta.  15  &  16  Vic,  and  declares  that  "  Where  questions  arise  be- 
tween parties,  who  are  some  only  of  those  interested  in  the  property 
respecting  which  the  question  arises  ;  or  where  the  property  in  question 
is  comprised  with  other  property  in  the  same  settlement,  will,  or  other 
instrument,  or  is  the  property  of  an  intestate,  the  Court  may  adjudicate 
on  the  questions  arising  between  such  parties,  without  making  the 
other  parties  interested  in  the  property  respecting  which  the  question 
arises,  or  interested  under  the  settlement,  will,  or  other  instrument, 
parties  to  the  suit,  and  without  requiring  the  whole  trusts  and  purposes 
of  the  settlement,  will,  or  instrument,  or  the  whole  estate  of  the  intestate, 
to  be  executed  or  administered  under  the  direction  of  the  Court,  and 
without  taking  the  accounts  of  the  trustees  or  other  accounting  parties, 
or  ascertaining  the  particulars  or  amount  of  the  property  touching 
which  the  question  or  questions  have  arisen,  or  of  the  whole  estate  or 
assets ;  but  where  the  Court  is  of  opinion  that  the  application  is  fraudu- 
lent or  collusive,  or  that  for  some  other  reason  the  application  ought 
not  to  be  entertained,  it  may  refuse  to  make  the  order  prayed." 

The  application  of  the  general  rule  above  referred  to,  will  be  con- 
sidered :  first,  with  reference  to  those  whose  rights  are  concurrent  with 
the  rights  of  the  party  instituting  the  suit ;  and  secondly,  with  reference 
to  those  who  are  interested  in  resisting  the  plaintiff's  claim. 

With  respect  to  the  first  class,  it  is  to  be  observed,  that  (subject  to 

1  15  &  16  Vic.  c.  86,  s.  51.    The  Court  acted  on  this  power  in  the  case  of  Parnell  t.  JBngsum,  8  Sm. 

&  G.  337,  which  is  believed  to  be  the  only  reported  case  in  which  it  has  done  so;  see  also 

SwoUmii  V.  iJmM,  9  Hare.  App.  47;  17  Jnr.  295 ;  Lanham  v.  Pirie,  2  Jur.  N.  S.  1301, ;V.  0.  S.; 

Prentice  v.  Prentice,  10  Hare,  App.  22. 
^  Boody  T.  Riggings,  Hare,  App.  32. 
'  Barker  v.  'Walters,  8  Beav.  92,  97..    This  in  England  is  done  under  the  Imp.  Sta.  15  &16,  Vic  C. 

86.    Our  orders  5.3,  54,  and  55,  arc  taken  from  this  Statute. 
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the  provisions  of  tte  late  Act  above  pointed  out,)  in  all  cases  where  a 
party  comes  to  a  Court  of  Equity  to  seek  for  the  relief  which  the  princi- 
ples there  acted  upon  entitle  him  to  receive,  he  should  bring  before  the 
Court  all  such  parties  as  are  necessary  to  enable  it  to  do  complete  justice ; 
and  that  he  should  so  far  bind  the  rights  of  all  persons  interested 
in  the  subject,  as  to  render  the  performance  of  the  decree  which  he 
seeks  perfectly  safe  to  the  party  called  upon  to  perform  it,  by  preventing, 
his  being  sued  or  molested  again  respecting  the  same  matter,  either  at 
law  or  in  Equity.  For  this  purpose,  formerly,  it  was  necessary  that 
he  should  bring  regularly  before  the  Court,  either  as  co-plaintiffs  with 
himself,  or  as  defendants,  all  persons  so  circumstanced  that,  unless  their 
rights  were  bound  by  the  decree  of  the  Court,  they  might  have  caused 
future  molestation  or  inconvenience  to  the  party  against  whom  the 
relief  was  sought. 

But  now,  a  plaintiff  is  enabled,  in  many  cases,  to  avoid  the  expense 
of  making  such  persons  active  parties  to  the  cause,  by  serving  them 
with  notice  of  the  decree  under  our  General  Orders.  The  practice 
arising  under  these  orders  will  be  stated  hereafter :  for,  as  it  does  not 
affect  the  principle  requiring  all  persons  concurrently  interested  with 
the  plaintiff  to  be  bound  by  the  decree,  but  only  substitutes,  in  some 
cases,  an  easier  mode  of  accomplishing  that  end,  it  will  be  convenient, 
in  the  first  instance,  to  consider  what  is  the  nature  of  those  concurrent 
rights  and  interests,  which  render  it  necessary  that  the  persons  possessing 
them  should  be  made  either  active  or  passive  parties  to  a  suit. 

In  general,  where  a  plaintiff  has  only  an  equitable  right  in  the  thing, 
demanded,  the  person  having  the  legal  right  to  demand  it  should  be  a 
party  to  the  suit :  for,  if  he  were  not,  his  legal  right  would  not  be  bound 
by  the  decree, '  and  he  might,  notwithstanding  the  success  of  the  plaintiff, 
have  it  in  his  power  to  annoy  the  defendant  by  instituting  proceedings 
to  assert  his  right  in  an  action  at  Law,  to  which  the  decree  in  Equity, 
being  res  inter  alios  acta,  would  be  no  answer,  and  the  defendant  would 
be  obliged  1  to  resort  to  another  proceeding  in  a  Court  of  Equity,  to 
restrain  the  plaintiff  at  Law  from  proceeding  to  enforce  a  demand  which 
had  been  already  satisfied  under  the  decree  in  Equity.  This  compli- 
cation of  litigation  it  is  against  the  principles  of  equity  to  permit ;  and 
it,  therefore,  requires  that,  in  every  suit,  all  the  persons  who  have 
legal  rights  in  the  subject  in  dispute,  as  well  as  the  persons  having  the 
equitable  right,  should  be  made  parties  to  the  proceedings. 

Upon  this  ground  it  is,  that  in  all  suits  by  persons  claiming  under  a 
trust,  the  trustee  or, other  person  in  whom  the  legal  estate  is  vested,  is 
required  to  be  a  party  to  the  proceeding.    Thus,  where  an  estate  had 

1  Xd.  Red.  179. 
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been  limited  by  a  marriage  settlement  to  a  trustee  and  his  beirs,  upon 
trust,  during  the  lives  of  the  plaintiff  and  bis  wife,  to  apply  the  profits 
to  their  use,  with  remainder  to  the  children  of  the  marriage,  with 
remainders  over,  and  a  bill  was  brought  by  the  persons  interested  under 
that  settlement  to  set  aside  a  former  settlement,  as  obtained  by  fraud, 
it  was  held,  that  the  plaintiff  could  have  no  decree :  because  the  trustee 
was  not  a  party ; '  and  where  it  appeared  that  a  mortgage  had  been 
made  to  a  trustee  for  the  plaintiff,  it  was  determined  that  the  trustee 
was  a  necessary  party  to  a  suit  to  foreclose  the  equity  of  redemption. ^ 

The  rule  is  the  same  whether  the  trust  be  expressed  or  only  impilied ; 
as  where  the  executor  of  a  mortgage  files  a  bill  to  foreclose  a  mortgage 
of  freehold  or  copyhold  estate,  he  should  make  the  heir-at-law  of  the 
mortgagee  a  party :  =  because,  although  according  to  the  principles  upon 
which  Courts  of  Equity  proceed,  money  secured  by  mortgage  is  con- 
sidered as  part  of  the  personal  estate  of  the  mortgagee,  and  belongs  on 
his  death  to  his  personal  representative,  yet,  as  the  legal  estate  is  in  the 
heir,  he  would  not,  unless  he  was  before  the  Court  when  it  was  pro- 
nounced, be  bound  by  the  decree.  Another  reason  why  it  is  necessary 
to  bring  the  heir  before  the  Court,  in  a  bill  to  foreclose  a  mortgage,  is, 
that  if  the  mortgagor  should  think  proper  to  redeem  the  estate  under 
the  decree, Jie  will  be  a  necessary  party  to  the  reconveyance.*  And  so 
important  is  it  considered,  in  such  a  case,  that  the  heir  should  be  a 
party,  that  where  a  mortgagee  died  without  any  heir  that  could  be 
discovered,  the  Court  restrained  his  executor  from  proceeding  at  Law 
to  compel  payment  of  the  mortgage  money,  and  ordered  the  money  into 
Court  till  the  heir  could  be  found. « 

The  rule  however  in  this  Province  is  just  the  reverse,  for  it  has  been 
decided  that  the  heirs  of  a  deceased  mortgagee,  or  the  persons  benefi- 
cially interested  under  his  will,  are  not  necessary  parties  to  a  suit  for 
foreclosure ; "  the  parties  being  to  allow  the  real  representative  to  be 
made  a  party  in  the  Master's  office ;  and  as  the  only  piu'pose  for  which 
he  can  be  needed  as  a  party,  is  that  he  may  convey  in  case  of  redemption, 
he  is  thus  made  a  party  at  as  early  a  stage  of  the  suit  as  is  necessary- 

1  9  Mod.  80. 

^  Wood  V.  Williams,  4  Mad.  186 ;  Michens  v.  Kelly,  a  Sm.  &  Q.  2C4. 

3  Scott  v.  Nicholl,  3  EuBS.  476. 

*  Wood  V.  Williams,  4  Mad.  186. 

"  Schoole  v.  SaU,  1  Sch.  &  Lef.  177.  The  result  of  this  ease  was,  that  after  the  cause  had  remained 
some  years  in  Court,  it  was  thought  worth  while  to  get  an  Act  of  Parliament  to  revest  the  estate, 
on  an  allegation  that  the  heir  could  not  be  found.  See  also  Stokoe  v.  Bobson,  3  V.  &  B.  51 :  19 
Ves.  385 ;  Smith  Y.  Bidcndl,  8  V.  &  B.  51,  n. ;  SchdmardiM  t.  Barrop,  6  Mad.  39.  The  diffi- 
culty experienced  in  the  case  referred  to  is  now  met  by  the  provision  of  the  Trustee  Act,  1850, 
s.  19,  which  enables  the  Court,  in  such  a  case,  to  vest  the  estate :  and  see  Be  Boden^s  Trust,  1 
De  G.  M.  &  6.  57:  9  Hare,  820;  Be  Lea's  Trust,  6  W.  E.  482,  V.  C.  W. ;  but  see  Be  Hewitt,  27, 
L.  J.  Cb.  302,  L.  0.  &  L.  JJ. 

"  Lawrence  v.  Humphries,  U  Grant,  209. 
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The  heir,  however,  is  only  a  necessary  party  where  nothing  has  been 
done  by  the  mortgagee  to  affect  the  descent  of  the  legal  estate  ujDon 
him.  If  the  descent  of  the  legal  estate  has  been  diverted,  it  is  necessary 
to  have  before  the  Court  the  person  in  whom  it  is  actually  vested ;  and 
therefore,  where  a  mortgagee  has  devised  his  mortgage  in  such  manner 
as  to  pass  not  only  the  money  secured,  but  the  legal  estate  in  the  pro- 
pertj--  mortgaged,  the  devisee  may  foreclose,  without  making  the  heir- 
at-law  of  the  original  mortgagee  a  party. ' 

Upon  the  same  principle,  where  a  mortgagee  in  his  lifetime  actually 
assigns  his  whole  interest  in  the  mortgage,  even  though  the  assignment 
be  made  without  the  privity  of  the  mortgagor,  the  assignee  alone  may 
foreclose,  without  bringing  the  original  mortgagee  before  the  Court  ;2 
and  where  there  have  been  several  mesne  assignments  of  the  mortgage, 
the  last  assignee,  provided  the  legal  estate  is  vested  in  him,  will  be 
sufficient,  without  its  being  necessary  to  bring  the  intermediate  ones 
before  the  Court.  ^  It  is  to  be  observed,  however,  that  in  order  to  justify 
the  omision  of  the  intermediate  assignees  in  the  case  of  an  assignment 
of  a  mortgage,  the  conveyance  must  have  been  absolute,  ^nd  not  by 
way  of  sub-mortgage :  for  if  there  be  "leveral  derivative  mortgagees, 
they  must  all  be  made  parties  to  a  bill  of  foreclosure  by  one  of  them. 
Thus,  where  A.  made  mortgage  for  a  term  .of  years,  for  securing  £350 
and  interest  to  B.,  who  assigned  the  term  to  C,  redeemable  by  himself 
on  paying  £300  and  interest,  and  S.  died,  and  0.  brought  a  bill  against 
A.  to  foreclose  him,  without  making  the  representatives  of  B.  the  original 
mortgagee,  parties,  it  was  held  by  the  Court,  that  there  was  plainly  a 
want  of  proper  j)arties.* 

The  principle  that  requires  a  trustee,  or  other  owner  of  the  legal 
estate,  to  be  brought  before  the  Court  in  suits  relating  to  trust  property, 
applies  equally  to  all  cases  where  the  legal  right  to  sue  for  the  thing 
demanded  is  outstanding  in  a  differe"nt  party  from  the  one  claiming  the 
beneficial  interest.  Thus,  where  a  bill  is  filed  for  the  specific  perform- 
ance of  a  covenant  under  hand  and  seal  of  one,  for  the  benefit  of  another, 
the  covenantee  must  be  a  party  to  a  bill  by  the  person  for  whose 
benefit  the  covenant  was  intended,  against  the  covenantor.  =  And  so, 
in  Cope  v.  Parry, "  which  was  a  bill  filed  for  the  specific  performance  of 
a  covenant  for  the  surrender  of  a  copyhold  estate  to  A.,  in  trust  for  others, 
L.  C.  B.  Richards,  said,  that  as  the  effect  of  a  surrender,  if  the  Court 

'  Semoize  y.  Cooper,  6  Mad.  371 :  1  S.  &  S.  364. 

'  Chambers  Y.*eoldwin,  9  Ves.  269. 

3  Ibid. 

■•  Sobart  v.  Abbot,  2  P.  Wms.  643. 

=  Cooke  V.  Cooke,  2  Vera.  36 ;  1  Bq.  Ca.  Ab.  73,  pi.  8. 

«  2  J.  &  W.  538 ;  and  see  Molls  T.  Yate,  Yelv.  177 ;  1  Bulst.  26,  b. 
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decreed  it,  would  be  to  give  the  legal  estate  to  A.,  he  ought  to  be  a  party : 
otherwise,  another  suit  might  become  necessary  against  him. 

The  preceeding  English  cases  arose  upon  covenants  formally  entered 
into  under  hand  and  seal ;  the  same  rule  will  not,  however,  apply  to 
less  formal  instrumetits,  such  as  ordinary  agreements  not  under  seal, 
where  one  party  contracts  as  agent  for  the  benefit  of  another.  In  such 
cases,  it  is  not  necessary  to  bring  the  agent  before  the  Court ;  because, 
even  at  law,  it  is  the  undoubted  right  of  the  principle  to  interpose,  and 
supersede  the  right  of  his  agent,  by  claiming  to  have  the  contract 
performed  to  himself,  although  made  in  the  name  of  his  agent.  This 
principle  was  acted  upon  by  the  Court  of  Queen's  Bench  in  the  case  of 
the  Dulie,  of  Norfolk  v.  Worthy;'^  staAm  Bethune  v.  Farebrother,^  where  the 
plaintiff,  not  wishing  to  appear  as  purchaser,  procured  J.  S.  to  bargain 
for  him,  who  signed  the  contract  (not  as  agent),  and  paid  the  deposit 
by  his  own  cheque  :  yet,  inasmuch  as  it  was  the  plaintiff's  money,  he 
was  allowed  to  maintain  an  action  for  it,  without  showing  any  disclaimer 
by  J.  S.  Upon  the  same  principle,  in  Equity,  if  the  plaintiff  had  filed 
a  bill  against  the  vendor  for  a  specific  performance,  he  would  not  have 
been  under  the  necessity  of  lifeking  J.  S.  a  party  to  the  suit ;  because, 
if  he  had  succeeded  in  his  object,  performance  of  the  contract  to  the 
plaintiff  might  have  been  shown  in  answer  to  an  action  at  Law  by  J.  8., 
whose  title  was  merely  that  of  agent  to  the  plaintiff.  It  is,  however, 
frequently  the  practice  to  join  th  e  auctioneer  as  co-plaintiflf  with  the 
vendor,  in  suits  for  specific  performance  of  contracts  entered  into  at 
auctions ;  =  but  that  is,  because  he  has  an  interest  in  the  contract,  and 
may  maintain  an  action  upon  it ;  he  has  also  an  interest  in  being  pro- 
tected against  the  legal  liability  which  he  may  have  incurred,  in  an  action 
by  the  purchaser  to  recover  the  deposit. 

In  order  to  enable  the  plaintiff  to  dispense  with  the  necessity  for 
making  the  agent,  entei-ing  into  a  contract  for  his  employer  in  his  own 
name,  a  party  to  a  suit  to  enforce  such  contract,  the  plaintiff  must  state 
in  his  bill,  and  show  by  evidence,  that  the  person  entering  into  the 
contract  was  actually  an  agent,  as  appears  to  have  been  done  in  Bethune 
V.  Farebrother,^  by  proving  that,  although  the  money  was  paid  by  the 
cheque  of  the  agent,  it  was  in  fact  the  money  of  the  purchaser.  The 
fact  of  the  person  contracting  being  the  agent  of  the  plaintiff,  may 
likewise  appear  from  the  contract  itself;  but  if  it  does  not  appear  from 
the  contract  and  the  plaintiff  is  not  able  to  show  the  agency,  by  proving 
that  the  money  was  his  own,  or  some  equally  conclusive  fact,  he  must 

1  1  Camp.  337 ;  Sugd.  V.  &  P.  237. 

2  Cited  B  M.  &  S.  385. 

s  See  Cutis  v.  Thodey,  13  Sim.  206, 211 ;  and  see  7  Vea.  289. 
*  Ante. 
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make  the  agent  a  party,  either  as  co-plaintiff  with  himself  or  as  a 
defendant,  in  order  to  bind  his  interest :  for  otherwise,  snch  agent  would 
have  a  right  to  sue,  either  in  Equity  for  a  specific  performance  of  the 
same  contract,  or  to  bring  an  action  at  Law  for  the  recovery  of  the 
money  paid  to  the  defendant ;  and  parol  evidence  on  the  part  of  the 
defendant  would,  in  either  case  be  inadmissable  to  show,  in  opposition 
to  the  written  contract,  that  the  purchase  was  made  on  behalf  of  another. ' 
The  same  rule  will  apply,  if  the  agent  contracted,  as  well  on  his  own 
behalf,  as  in  the  capacity  of  agent  for  another.  In  that  event,  the  bill 
must  be  filed  in  his  own  name,  and  in  that  of  the  person  on  whose  behalf 
he  acted,  or  at  least  such  a  person  must  be  a  party  to  the  suit;  and 
upon  this  principle,  in  Small  v.  Attwood,'^  where  a  contract  was  entered 
into  for  the  purchase  of  an  estate,  by  certain  persons  in  their  o^wn  names, 
but  in  fact  on  their  own  account  and  also  as  agents  for  other  parties,  a 
bill  to  rescind  the  contract  was  filed  in  the  names  both  of  the  agents  and 
of  the  other  parties  for  whom  they  contracted. 

TVith  respect  to.  the  effect  of  a  sub-contract,  in  rendering  it  necessary 
to  bring  the  party  concerned  in  it  before  the  Court,  in  a  litigation 
between  the  original  contracting  parties,  the  following  distinction  has 
been  made :  viz.,  if  A.  contracts  with  B.  to  convey  to  him  an  estate,  and 
B.  afterwards  contracts  with  C,  that  he,  B.,  will  convey  to  him  the 
same  estate :  in  that  case,  C.  is  not  a  necessary  party  to  a  suit  between 

A.  and  B.  for  a  specific  performance ;  but  if  the  contract  entered  into  by 

B.  with  C,  had  been,  not  that  he,  B.,  should  convey  the  estate,  but  that 
A.  the  original  vendor  should  convey  it  to  C,  then  0.  would  have  been 
a  necessary  party  to  a  suit  by  B.  against  A.  for  a  specific  performance.  ^ 

Upon  the  principle  above  stated,  it  is  presumed,  tha1>-where  a  man 
enters  into  a  contract  which  is  expressed  in  the  instrument  itself  to 
have  been  entered  into  by  him  as  agent  for  another,  he  would  not  after- 
wards be  allowed  to  sue  for  a  performance  of  that  contract  on  his  own 
behalf,  on  the  allegation  that  he  was  not  authorized  to  act  as  agent, 
without  bringing  the  party  on  whose  behalf  it  was  expressed  to  be  made, 
before  the  Court."  At  Law  it  has  been  held,  that  a  plaintiff  under 
such  circumstances  could  maintain  an  action,  by  procuring  from  the 
party  on  whose  behalf  he  appeared  to  have  entertained  the  contract,  a 
renunciation  of  his  interest.  = 

It  is  to  be  observed  here  that,  although  an  agent  entering  into  a 
contract  in  his  own  name,  may  be  joined  in  a  suit  as  co-plaintiff  with 

1  Bartlett  v.  Pickersgill,  1  Cox,  LS ;  1  Bden,  515. 

2  Younge,  407,  455. 

3  r.  Walford,  i  Euss.  373 ;  and  Nelthorpe,  v.  Holgate,  1  CoU.  S03,  and  the  oases  their  cited. 

1  See  Add.  Cont.  600,  634. 

»  Bickerton  y.  Burrell,  5  M.  &  S.  383. 
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his  principal,  as  in  the  case  before  referred  to'  of  an  auctioneer  who  is 
frequently  joined  with  the  vendor  in  a  bill  against  a  purchaser,  because 
he  has  an  interest  in  the  contract,  or  may  bring  an  action  upon  it,  it  is 
merely  on  the  ground  of  the  interest  which  he  has  in  the  contract ; 
and  that  the  rule  is  indisputable,  that  wherever  an  agent  has  no  interest 
whatever  in  the  property  in  litigation,  or  in  the  contract,  and  cannot  be 
sued  either  at  Law  or  in  Equity  respecting  it,  in  such  case  he  ought  not 
to  be  made  a  party  ;  and  that  if  he  was  made  a  co-plaintiff  in  the  suit, 
a  demurrer  upon  that  ground  would  formerly  have  been  allowed  ;2 
though  now,  in  such  a  case,  the  Court  may  grant  such  relief  as  the 
special  circumstances  of  the  case  require. '  Upon  this  principle,  it  has 
also  been  determined,  that  an  agent  who  bids  at  an  auction  for  an  estate, 
and  signs  the  memorandum  in  his  own  name,  need  not  be  made  a  co- 
defendant  with  his  employer,  in  a  bill  for  a  specific  performance  of 
suich  agreement.' 

Where  the  subject-matter  in  litigation  is  a  legal  cJiose  in  action  which 
has  been  the  subject  of  assignment,  the  assignor,  or,  if  dead,  his  personal 
representative,  should  be  a  party :  for,  as  an  assignment  of  a  chose  in 
action  is  not  recognized  in  a  Court  of  Law,  and  is  only  considered  good 
in  Equity,  the  recovery  in  Equity  by  the  assignee  would  be  no  answer 
to  an  action  at  Law  by  the  assignor,  in  whom  the  legal  right  to  sue  still 
remains,  and  who  might  exercise  it  to  the  prejudice  of  the  party  liable; 
in  which  case,  the  party  liable  would  be  driven  to  the  circuitous  process 
of  filing  another  bill  against  the  plaintiff  at  Law,  for  the  purpose  of 
restraining  his  proceedings. 

Upon  this  ground,  where  an  obligee  had  assigned  over  a  bond,,  and 
died,  and  the  assignee  sued  for  it  in  Equity,  the  cause  was  directed  to 
stand  over  to  make  the  personal  representative  of  the  obligee  a  party :' 
and  in  another  case,  ^  where  the  assignor  of  a  bond  was  dead,  and  there 
was  not  a  representative,  it  was  held,  on  a  bill  filed  by  the  assignee 
against  the  obligor  for  a  ne  exeat,  that  there  was  a  want  of  parties. 
And  in  like  manner,  where  a  bill  was  filed  by  the  assignees  of  a  judg- 
ment, without  the  assignor  being  a  party,  it  was  held,  that  the  plaintiffs 
could  not  go  on  with  that  part  of  their  case  which  sought  payment  of 
the  debt.  7 

1  Ante. 

'  King  of  Simin  v.  Maehado,  i  Euss.  325,  241 ;  see  also  Guff  v.  Platell,  ib.  242 ;  Makepeace  v.  Hay- 

thorne,  ib.  244,  247. 
'  15  &  16  Vic.  c.  86,  o.  49.    This  is  the  Imp.  Sta.    See  our  Orders  53  and  54. 
«  Kinasleu  v.  Ymng,  Rolls,  July  30, 1807,  Coop.  Eq.  PI.  42 ;  see  also  Lissett  v.  Beave,  2  Atk.  394; 

Mwman  v.  Godfrey,  2  Bro.  0.  C.  332,  cited  Ld.  Red.  160. 
»  Brace  v.  Harrington,,  2  Atk.  235-. 
"  Bay  V.  Fenwict,,  3  Bro.  C.  C.  26. 
'  Cathcart  v.  Lewis,  1  Yes.  J.  463 ;  Partington  v.  Bailey,  6  L.  J.  N.  S.  Ch.  179,  M.  E. 
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For  the  same  reason,  where  a  bill  was  filed  against  the  directors  of 
an  unincorporated  joint-stock  company  by  a  holder  of  shares,  of  which 
some  were  original,  and  some  were  alleged  to  be  derivative,  without 
stating,  with  respect  to  the  derivation  of  them,  the  manner  in  which  he 
had  become  possessed  of  them,  or  whether  they  had  been  transferred 
to  him,  in  the  manner  in  which,  according  to  the  regulations  of  the 
company,  such  transfer  ought  to  have  been  made.  Lord  Brougham 
appeared  to  think  that  the  persons  by  whom  the  shares  had  been 
assigned  to  the  plaintiffs  ought  to  have  been  parties  to  the  suit. ' 

The  same  principle  appears  to  have  been  acted  upon  by  the  Court  of 
Exchequer,  in  certain  cases  in  which  bills  have  been  filed  for  tithes  by 
lessees,  u.nder  parol  demises  (which,  in  consequence  of  tithes  being 
things  lying  in  grant,  are  void  at  Law) :  in  which  cases,  upon  demurrers 
being  put  in  and  submitted  to,  the  Court  has  permitted  the  plaintiff's  to 
amend  their  bills  by  making  the  lessors  parties  to  the  suit.= 

Although  the  assignor  of  a  clwse  in  action  is  sometimes  made  a  party 
defendant  to  a  suit,  yet  the, more  general  practice  is  (especially  where 
the  assignment  contains,  as  it  almost  always  does,  a  power  of  attorney 
from  the  assignor  to  the  assignee  to  sue  in  his  name)  to  make  the 
assignor  and  assignee  co-plaintiffs,  and  if  the  assignment  is  stated  upon 
the  bill,  and  consequently  there  is  an  admission  of  the  fact  as  between 
'  the  co-plaintiffs,  it  seems  to  have  been  doubtful  whether  it  was  necessary 
to  prove  the  assignment  in  order  to  show  that  there  was  no  misjoinder 
of  plaintiffs :  ^  though  now,  it  is  conceived  that  such  proof  would 
certainly  not  bo  required.^ 

Upon  the  principle  above  laid  down  it  is  held,  that  although  a  creditor 
or  legatee  of  a  person  deceased  may,  in  some  cases,  under  peculiar 
circumstances,  such  as  an  allegation  of  fraud  or  collusion,  bring  a  bill 
against  a  debtor  to  the  estate,  for  the  purpose  of  augmenting  the  fund,s 
yet  such  a  suit  cannot  be  maintained  without  the  personal  representative 
being  a  party. "  But  it  seems  that  a  specific  legatee,  suing  trustees  for 
his  legacy,  need  not  make  the  executor  a  party,  if  he  alleges  that  he 
has  his  assent.''     Again,  although  an  executor  has  actually  released  his 

'   Waiburn  v.  Ingilby^  1  M.  &  K.  61,  T8 :  C.  P.  Coop.  t.  Brougli.  2T0  ;  see,  however,  Bagshaw  v. 

JEastern  Union  Mailway  Company^  1  Hare,  114 :  13  Jur.  602 ;  afflrmod,  14  Jur.  491,  L.  C. 
'  Eenning  v.  Willis,  3  Wood,  29 ;  Jackson  v.  Benson,  M'Lel.  62. 
=  Sayer  v.  Wagstaf,  2  T.  &  O.C.C.  230 ;  Cholmonddey  v.  Clinton,  4  Bligh,  123 ;  liyan  v.  Anderson^ 

3  Mad.  174 ;  Blair  v.  Bromley,  5  Hare,  554  ;  11  Jur.  115 ;  affirmed  2  Phil.  354 :  11  Jur.  617. 
«  See  No.  61  of  our  C.  G.  O. 
»  Attorney-General  v.  Wynne,  Mos.  128 ;  Wilson  v.  Moore,  1  M.  &  K.  126, 142 ;  see  also  Saunders  v. 

Bruce,  3  Drew.  140  ;  and  this  has  been  done  in  cases  of  partnership,  Bowsher  v.  Watkins,  1  R. 

&  M.  277;  Travis  v.  ifj'toc,  9  Hare,  141 ;  and  see  Staintony.  Carron  Company,  IS  Beav.  146: 

18  Jur.  187. 
"  Eumney  v.  Mead,  Rep.  t.  Finch,  .303 ;  Griffith  v.  Bateman,  ib.  334 ;  Atimney-  General  v.  Twisden, 

ib.  336 :  Conway  v.  Stroud,  l?reem.  188.    If,  however,  the  executor  is  an  outlaw  and  cannot  be 

found,  the  suit  naay  proceed  without  him.  Heath  v.  Percival,  1  P.  Wms.  683,  684 :  2  Bq.  Oa.  Ab. 

167,  pi.  14 :  630,  pi.  2.' 
'  Smith  v.  Brooksbank,  7  Sim.  18,  21 ;  see,  however,  Mom-  v.  Blagrave,  1  Ch.  Ca.  277 ;  and  observa" 

tions  on  this  case  in  Smith  v.  Brookibank. 
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interest  in  the  property  sued  for,  it  has  been  held  that  he  must  nevertheless 
be  ajparty  to  the  suit.*  And  so  it  has  been  held,  that  an  administratrix 
i)f  an  intestate,  although  she  had  assigned  his  interest  in  a  partnership 
concern  to  his  next  of  kin,  was  the  proper  person  to  file  a  bill  against 
the  surviving  partners  to  have  the  partnership  accounts  taken. = 

One  of  several  joint  contractors  having  died  during  the  progress  of 
the  work  contracted  for,  and  a  bill  afterwards  filed  by  the  survivors  to 
enforce  a  claim  under  the  terms  of  the  contract.  Held,  that  the  personal 
representatives  of  the  deceased  partner  should  have  been  made  parties ; 
the  rule  respecting  the  right  of  surviving  partners  to  sue  alone  not 
applying  to  suits  in  equity.  ^  Where  a  mortgage  is  taken  in  the  name 
of  one  partner  to  secure  a  partnership  debt,  and  a  bill  is  filed  to  enforce 
the  security,  the  representatives,  real  or  pe4-sonal,  of  the  deceased 
partner  are  not  necessary  parties.''  A,  who  was  domiciled  in  Scotland 
died  there  intestate,  leaving  some  personal  property.  Three  of  his  next 
of  kin,  a  brother  and  two  sisters,  concurred  in  appointing  an  Agent  in 
Scotland  to  wind  up  the  estate  and  transmit  and  account  to  them  there- 
for. The  Agent  did  so,  and  transmitted  to  the  brother  some  money 
and  personal  chattels,  as  all  that  remained  after  paying  the  intestates 
debts  and  funeral  expenses.  The  brother  paid  the  sisters  their  shares 
of  the  money,  but  kept  all  the  chattels.  In  a  suit  by  the  sisters  for  a 
division  of  these,  an  objection  taken  to  the  absence  of  any  personal 
representative  of  the  deceased  in  this  Country  was  overruled. « 

"Where  a  testator,  resident  in  India,  where  all  his  property  was,  died 
there,  having  made  a  will  whereby  he  bequeathed  the  residue  of  his 
estate  to  jiersons  residents  in  this  country,  but  appointed  persons  in 
India  his  executors,  who  proved  the  will  there,  and  remitted  the 
proceeds  to  their  agent  in  this  country,  it  was  said  by  Sir  John  Leach, 
y.  C,  that  the  residuary  legatees  could  not  maintain  a  suit  against  the 
agent,  for  administration,  without  having  a  representative  to  the  testator 
in  England  before  the  Court;  but  he  added,  that  the  objection  in  that 
case  occurred  too  late  to  be  corrected ;  and  no  representative  in  England 
appears  to  have  been  appointed. " 

"Where  a  claim  on  property  in  dispute  would  vest  in  the  personal 
representative  of  a  deceased  person,  and  there  is  no  general  personal 
represetitative  of  that  person,  an  administration,  limited  to  the  object 
of  the  suit,  was  necessary  to  enable  the  Court  to  proceed  to  a  decision 

J  Smithby  v.  Einton,  1  Vern.  31. 
H     '  Clegg  v.  Fishwlck,  1 M  'N.  &  G.  294,  299 :  12  Jur.  993. 
3  Sykes  v.  0.  &  B.  B.  Cy.,  9  Grant,  9. 
■>  Stephens  v.  Simpson,  12  Grant,  493. 
'  Sutherland  v.  Boss,  13  Grant,  507. 
»  Logan  v.  Fairlie,  2S.  &  S.  384, 293. 
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on  the  claim  ;  but  now  the  Court  is  empowered,  by  the  44th  section  of 
the  Act  15  &  16  Vic.  c.  86,  if  it  thinks  fit  to  appoint  a  person  in  such 
cases  to  represent  the  estate,  or  to  proceed  in  the  absence  of  any  such 
representative. 

'No.  56  of  our  Consolidated  G.  Orders  is  taken  from  this  Statute,  and 
the  English  cases  decided  on  the  44th  Section  will  apply  to  this  Order, 
which  is  as  follows:  "Where,  in  any  suit  or  other  proceeding,  it  is 
made  to  appear  that  a  deceased  person  who  was  interested  in  the 
matters  in  question,  has  no  legal  personal  representative,  the  Court  may 
either  proceed  in  the  absence  of  any  person  representing  the  estate  of 
the  deceased  person,  or  may  appoint  some  person  to  represent  such 
estate  for  all  the  purposes  of  the  suit,  or  other  proceeding,  on  such 
notice  to  such  person  or  persons,  if  any,  as  the  Court  may  think  fit, 
either  specially,  or  by  public  advertisement ;  and  the  order  so  made, 
and  any  orders  consequent  thereon.^  shall  bind  the  estate  of  the  deceased 
person  in  the  same  manner  in  every  respect,  as  if  there  had  been  a  duly 
constituted  legal  personal  representative  of  such  person,  and  such  legal 
personal  representative  had  been  a  party  to  the  suit  or  proceeding,  and 
had  duly  appeared  and  submitted  his  rights  and  interests  to  the  pro- 
tection of  the  Court."  This  order  is  similiar  to  Order  30,  of  June  1853, 
under  which  it  was  held  that  the  Court  may  proceed  without  any 
personal  representative  of  a  deceased  person,  where  none  has  been 
appointed,  or  may  appoint  some  person  to  represent  the  estate  for  the 
purpose  of  the  suit ;  this  does  not  apply  to  cases  where  parties  have  a 
beneficial  or  substantial  interest,  but  applies  only  to  cases  of  mere 
formal  parties. '  A  life  policy  was  assigned  to  one  F.  absolutely,  who 
afterwards  left  the  country.  The  insured  died  insolvent,  and  no  one 
administered  to  his  estate.  The  plaintiffs  claimed  the  insurance  money, 
alleging  that  the  assignment  had  been  made  in  trust  for  them  to  secure 
a  large  siim  owing  to  them  by  the  assignor.  The  insurance  company 
declining  to  pay  the  amount  to  the  plaintiffs,  they  filed  a  bill  to  compel 
payment,  and  moved  under  the  General  Order,  No.  30,  (June,  1853,) 
that  they  might  be  at  liberty  to  proceed  without  a  personal  represen- 
tative of  the  estate  of  the  insured,  but  the  Court  held  the  case  was  not 
within  the  order.  =  The  Court  will  not  appoint  an  administrator  ad 
litem  of  a  deceased  party,  where  the  deceased  party  had  a  substantial 
interest  in  the  suit.  ^ 

Where,  however,  the  object  of  the  suit  is  the  general  administration 
of  the  estate,  a  general  personal  representative  is  always  necessary;* 

1  Sherwood  v.  Freeland,  6  Grant,  305. 

=  Toronto  Savings  Bank  Y.'Ganada  Life  Ass.  Gy.  13  Grant,  1"?!. 

5  B.  of  Montreal  v.  Wallace,  1  Oham.  R.  S61. 

■•  Penny  v.  Watts,  a  Phil.  149, 153 ;  Bmald  v.  Bather,  16  Beav.  86. 
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and  the  Court  will  not  proceed  in  sucli  a  suit,  when  the  estate  is  only- 
represented  by  an  administrator  ad  litem;'  nor  appoint  a  person  to 
'represent  the  estate  under  the  section  above  referred  to.^ 

When  the  object  of  the  sxiit  is  only  to  bind  the  estate,  it  is  sufficiently 
represented  by  an  administrator  ad  litem ;  ^  and,  as  a  general  proposition, 
it  has  been  laid  down,  that  an  administrator  ad  litem  represents  the 
estate  to  the  extent  of  the  authority  which  the  letters  of  administration 
purport  to  confer ;  *  and  when  a  limited  administration  has  been  granted, 
and  general  letters  of  administration  are  afterwards  granted,  the  general 
administrator  is  'bound  by  the  proceedings  in  a  cause  in  which  the 
estate  was  represented  by  a  limited  administrator.  = 

It  may  not  be  out  of  place  here  to  observe,  that  the  Attorney-General 
does  not  represent  the  estate  of  a  deceased  illegitimate  person,  so  as  to 
dispense  with  the  necessity  of  a  personal  representative. « 

With  regard  to  the  power  of  the  Court  to  appoint  a  person  to  represent 
the  estate  of  a  deceased  person.  Sir  W.  P.  Wood,  V.C,  observed,  in  the 
case  o£  Long  v.^Storie,  that  "the  44th  section  of  the  statute  is  only 
intended  to  apply  to  a  case  in  which  there  is  a  difficulty,  either  from 
insolvency  or  some  other  cause,  in  obtaining  representation  to  a  deceased 
party;"'  and  the  same  learned  Judge  said,  in  another  case,  that  it  is 
always  in  the  discretion  of  the  Court  whether  it  will  act  on  the  power 
conferred  by  this  section  ;  =  and  in  the  case  of  Gibsop,  v.  Wells,  ^  Sir  John 
Eomilly,  M.  E.,  said,  "The  object  of  the  statute  is:  where  you  have 
real  litigating  parties  before  the  Court,  but  it  happens  that  one  of  the 
class  interested  is  not  represented,  then,  if  the  Court  sees  that  there  are 
other  persons  present  who  bona  fide  ve-present  the  interest  of  those  absent, 
it  maj.'  allow  that  interest  to  be  represented  ;  but  it  will  not  allow  the 
whole  adverse  interest  to  be  represented."  The  observations  of  the 
learned  judges  above  quoted  show,  generally,  the  cases  in  which  the 
Court  will  exercise  the  power  conferred  upon  it  by  the  44th  section  of 
the  Act ;  and  it  will  be  useful  now  to  refer,  shortly,  to   some  of  the 

1  Croft  V.  Waterion,  18  Sim.  653;  but  see  3  Phil.  563;  Groves  v.  Levi,  or  Groves  v.  Lane,  9  Hare, 

App.  47 :  16  Jur.  1061.  If  necessary  for  the  protection  of  the  estate,  a  bill  praying  an  injunction 
and  receiver,  may  be  filed,  althongh  there  is  no  personal  representative,  Steer  v.  Steer.,  13  W.  R. 
225,  V.  C.  K. ;  but  a  bill  filed  before  administration  to  protect  the  assets  is  demurrable,  if  it  asks 
an  account,  RawUngs  v.  Larn^ert,  IJ.  &  H.  458. 

2  Groves  v.  Levi,  iibi  sup. ;  Silver  v.  Stein,  1  Drew,  295  :  9  Hare,  App.  82 ;  see  however,  Maclean  v. 

Dawson,  27  Beav.  21,  369 :  6  Jur.  N.  S.  1091 ;  Williams  v.  Page,  37  Beay.  373. 
5  EUice  V.  Goodscm,  3  Coll.  4 ;  Davis  v.  Chanter,  3  Phil.  545,  549 ;  Devaynes  v.  BoMnson,  24  Beav. 

97,  98 :  8  Jur.  N.  S.  707,  708;  Maclean  v.  Dawson,  ubi  svp. :  Williams  v.  Allen,  10  W.  E.  612, 

L.  Js.,  overruling  S.  C.  29  Beav.  392:  8  Jur.  N.  S.  276. 
<  Faulkner  v.  Daniel,  3  Hare,  199,  207 ;  Davis  v.  Chanter,  nil  sup. 
"  Davis  V.  Chanter,  itbi  sup. :  and  Harris  v.  Millburn,  2  Hagg.  64,  referred  to,  3  Phil.  653. 
»  Bell  V.  Alexander,  6  Hare,  543,  64S. 
'  Kay.  App.  12. 

s  Tarratt  v.  Lloyd,  2  Jur.  N.  S.  371,  V.  C.  W. 
»  21  Beav.  620. 
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reported  cases  in  which  the  Court  has  acted  on  this  power,  or  has  refused 
to  do  so.  It  has  been  determined,  that  the  enactm'ent  extends  to  those 
cases  where  the  estate  to  be  represented  is  sought  to  be  made  liable ; '  and 
pending  proceedings  in  the  Probate  Court,  a  representative  has  been 
appointed  ;=  and,  again,  where  the  next  of  kin  refused,  or  after  notice 
neglected,  to  take  out  administration ; '  and  where  there  was  an  executor,  • 
who  had  proved  the  will  in  India,  but  refused  to  prove  it  in  England,  the 
Court,  appointed  him  to  represent  the  estate.'  Where  there  are  other 
persons  parties  to  the  suit  in  the  same  interest  as  the  deceased  party,  it  is 
conceived  that  the  Court  will,  generally,  permit  the  suit  to  proceed, 
without  any  representative  of  the  estate  of  such  party ;  =  so,  also,  when 
the  deceased  person  was  an  accounting  party,  or  without  any  beneficial 
interest,  and  died  insolvent. " 

Before  the  late  Act,  in  some  cises,  when  it  has  appeared  at  the  hear- 
ing of  a  cause  that  the  personal  representative  of  a  deceased  person, 
not  a  party  to  the  suit,  ought  to  be  privy  to  the  proceedings  under  a 
decree,  but  that  no  question  could  arise  as  to  the  rights  of  such  repre- 
sentative, the  Court  has,  on  the  hearing,  made  a  decree,  directing  pro- 
ceedings, before  one  of  the  Masters  of  the  Court,  without  requiring  the 
representative  to  be  made  a  party  by  amendment  or  otherwise ;  and 
has  given  leave  to  the  parties  in  the  suit  to  bring  a  representative 
before  the  Master,  on  taking  the  accounts  or  ot^r  proceedings  directed 
by  the  decree.' 

Having  now  noticed  the  principal  cases  in  which  the  Court  has  acted 
on  the  power  given  by  the  statute,  those  in  which  it  has  refused  to  do 
so  will  be  shortly  referred  to.  It  has  been  held,  that  the  enactment 
does  not  enable  the  Court  to  appoint  a  person  to  represent  the  estate, 
or  to  proceed  without  one,  where  he  would  have  to  be  active  in  the 
execution  of  the  decree  which  the  Court  is  called  upon  to  make;^'  nor 
where  the  whole  adverse  interest  is  unrepresented;"  nor  where  as 
we  have  seen,  the  general  administration  of  the  estate  to  be  represented 

'  Bean  and  Chap,  of  Ely  t.  Qayford,  16  Beav.  661.  % 

■'  HeU  T.  Lm-a  Sexley,  15  Beav.  340. 

'  Tarratt t.  Lloyd^  uU sup.;  Ashmali  v.  Wood,  1  Jur.  N.  S.  1180,  V.C.S. ;  Davies  v. Boulcott,  1  Dr. 
&  Sm.  23 ;  see  also  Swallow  Y.  Binns,  9  Hare,  App.  47 ;  17  Jur.  895. 

'  Sutherland  v.  Be  Yirenne,  2  Jur.  N.  S.  301,  V.O.S.  See  also  Bliss  v.  Putnam,  29  Bear.  SO ;  7  Jur. 
N.  S.  18 ;  Mortimer  v.  Mortimer,  11  W.  R.  740,  M.R. 

5  Abreyv.  Mwman.WB.ars,App.5S;  17  Jur.  183;  Coxy.  Taylor, ^il,.  J.  Ch.  010,  V.C.K. ;  Suclcer 
Y.  Scholefield,  7  L'.  T.  N.  S.  504,  V.  C.  W.  In  Tarratt  v.  Uoyd,  vbl  sap.,  liowever,  the  Court 
appointed  a  representative. 

•  Chaffers  v.  Headlam,  9  Hare,  App.  46 ;  Sogers  v.  Jones,  1  Sm.  &  G.  17 ;  16  Jur.  968 ;  Leycester  v. 
Iforris,  10  Jur.  N.  S.  1173,  V.C.K.  See  also  Ashmali  v.  Wood,  vM  sup.,  where  in  a  similar  case 
a  person  was  appointed  to  represent  a  deceased  party ;  and  see  Whittin^ton  v.  Gooding,  10  Hare, 
App.  29.  In  Miles  v.  Haw!emg,  1  C.  P.  Coop.  t.  Cott.  366,  which  was  a  similar  case  before  the 
Act,  an  oWectionfor  want  of  parties  was  overruled;  see  also  Ggddart  v.  Haslam,  1  Jur.  N.  S. 
251,  V.C.W. ;  and  Madox  v.  Jackson,  3  Atk.  406. 

'  Ld.  Red.  178. 

8  Fowler  v.  Bayldon,  9  Hare,  App.  73. 

1  efibson  Y.  Wills,  31  Beav.  6S0. 
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is  soTiglit ; '  nor  will  the  Court  direct  money  to  be  paid  to  a  person 
appointed  under  this  section. = 

The  44th  section  of  the  Act  expressly  refers  to  other  proceedings,  as 
well  as  suits ;  and  it  has  accordingly  been  held,  that  it  applies  to 
special  cases  and  petitions.^ 

The  proper  person  to  be  apppinted  under  this  section  is  the  person 
who  would  be  appointed  administrator  ad  litem ;  ^  but  the  Court  will  not 
appoint  a  person  against  his  will.^ 

It  would  seem,  that  the  plaintiff  may  apply  for,  and  obtain,  an  order 
under  the  44th  section  on  motion,  without  serving  the  other  parties  to 
the  cause  or  proceeding;'*  but  notice  must  be  given  to  the  persons 
entitled  to  take  out  administration  to  the  deceased  party;'  the  Court' 
can,  however,  make  the  order  at  the  hearing. ' 

The  rule  which  requires  that  the*trustees,  or  other  persons  having 
the  legal  estate  in  the  thing  demanded,  should  in  all  cases  be  before  the 
Court,  has,  as  we  have  seen,  been  adopted  on  account  of  the  impossibility 
of  otherwise  preventing  the  assertion,  of  the  legal  rights,  in  Courts  of 
Law;  for  it  has  been  said,  that  in  some  cases,  where  the  trustee  has 
had  no  beneficial  interest  in  the  property,  and  was  not  possessed  of  a 
legal  estate  which  he  could  set  up  at  law  to  the  annoyance  of  the 
defendant  in  Equity,  the  Court  has  permitted  bills  to  be  filed  by  the 
cestui  que  trusts,  without  making  such  trustee  a  party :  the  cestui  que 
trusts  undertakiiig  for  him  that  he  shall  conform  to  such  decree  as  the 
Court  shall  make.^  In  a  recent  case,  however,  new  trustees  of  a  settle- 
ment, who  had  been  duly  appointed,  but  to  whom  the  trust  property 
had  not  been  assigned  or  transferred,  were  held  necessary  parties  to  a 
suit  for  carrying  the  trusts  of  the  settlement  into  execution.'" 

Again,  where  a  bill  was  filed  to  carry  the  trusts  of  a  will  into  execu- 
tion, whereby,  amongst  other  things,  lands  were  limited  to  trustees  for 
a  term  of  years,  to  raise  a  sum  of  money  by  way  of  portions  for  younger 
children,  two  of  which  younger  children  had  assigned  their  shares  of 

1  For  other  cases  where  the  Com-t  has  refused,  see  Bruiton  v.  Birch^  22  L.  J.  Ch.  911,  V.  C.  K. ; 

Maclean  r.  Dawson,  27  Bear.  21,  369 :  5  Jur.  N.  S.  1091. 

2  Byam  v.  Sutton,  19  Beav.  646 ;  Rawlins  v.  M'Mahon,  1  Drew.  223 :  9  Hare,  App.  83 ;  Jones  v. 

Fmtlces,  10  W.  E.  65,  V.  C.  K. 
'  Stvallow  V.  Binns,  9  Hare,  App.  47 ;  17  Jur.  295 ;  Bx parte  Cramer,  9  Hare,  App.  47. 
«  Bean  of  Ely  y.  Cay/ort?,  16  Beav.  561 ;  aud  see  Mle  v.  Lorcl  Bexley,  15  Beav.  340;  A^hmaUy. 

Wood.  1  Jur.  N.  S.  1130,  V.CS.;  Sut/i£rlandv.BeVirenne,ijTiv.  N.  S.  301,  V.  C.  S.,  where 

the  Court  appointed  the  executor  who  had  not  proved.    See  edso  Mortimer  v.  Mortimer,  11 W. 

E.  740,  M.  E. 
»  Prince  of  Wales  Association  . .  Palmer,  25  Beav.  605 ;  Ilill  v.  Bonner,  86  Beav.  372 ;  Long  v. 

Stcrrie,  Kay.  App.  12. 
"  Seton,  1179 ;  Bavies  v.  Boulcott,  1  Dr.  &  Sm.  23 ;  see  however,  contra.  Chaffers  v.  Ueadlam,  9 

Hare,  App.  46. 
'  Bavies  v.  Boulcott,  uU  sup. ;  Tarratt  v.  Lloyd,  2  Jur.  N.  S.  371,  V.C.  W. 
»  Bewitson  v.  Todhunter,  22  L.  J.  Ch.  76,  V.CS. 
»  Kirk  v.  Clark,  Free.  Ch.  275. 
i»  Nelson  v.  Seaman,  1  De  G.  F,  &  J.  368 ;  6  Jur.  N.  S.  25S. 
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the  sum  to  be  raised  to  a  trustee  for  the  benefit  of  the  others,  but  which 
last  trustee  was  not  before  the  Court :  the  only  question  was,  whether 
he  ought  to  be  a  party  to  the  suit;  and  the  Court  was  of  opinion,  that 
as  the  trustees  of  the  term  who  had  the  legal  estate,  and  all  the  children 
who  had  the  beneficial  interest,  were  parties,  there  was  no  occasion  to 
make  the  other  trustee  a  party.'  Upon  the  same  principle,  where  a 
man  had  executed  a  deed,  providing,  in  case  of  his  death,  for  a  woman 
and  her  children,  and  had  deposited  it  in  the  hands  of  an  attorney  for 
the  benefit  of  all  parties,  but  afterwards  procured  possession  of  it  himself, 
it  was  held  on  demurrer,  that  the  woman  and  her  children  could  main- 
tain a  suit  to  compel  him  to  deliver  up  the  deed,  without  making  the 
attorney  with  whom  it  was  deposited,  and  against  whom  no  breach  of 
trust  was  alleged,  a  party.^ 

For  the  same  reason  it  has  been  held,  that  although,  as  we  have  seen, 
the  assignor  of  a  chose  in  'action  -is  a  necessary  party  to  a  suit  by  the 
assignee,  yet  the  assignee  of  an  equitable  interest  in  the  nature  of  a 
chose  in  action  may  maintain  a  suit  for  the  assertion  of  that  interest, 
without  bringing  the  assignor  before  the  Court.  ^  Thus,  where  one  of 
two  joint  executors  and  residuary  legatees  assigned  his  share  of  the 
residue  and  died,  and  afterwards  his  assignee  brought  a  bill  against  the 
other  executor  for  such  share,  the  Court  of  Exchequer  held,  that  the 
representatives  of  the  assignor  were  not  necessary- parties,  as  the  proof 
of  the  receipt  of  the  purchase-money  by  the  assignor  would  be  sufficient 
evidence  of  the  plaintiff's  title.'' 

The  principle  of  the  Court,  that  the  person  having  the  legal  right  to 
sue  for  the  same  matter  which  he  might  enforce  at  Law  against  the 
defendant,  should  be  before  the  Court  at  the  time  of  its  pronouncing  its 
decision,  applies  to  all  persons  who  have  legal  demands  against  the 
defendant  arising  out  of  the  same  matter ;  thus,  as  it  has  been  decided 
that,  at  Law,  an  assignee  of  a  lease  may  be  sued. for  non-performance  of 
the  convenants,  both  by  the  lessor  and  the  original  lessee  from  whom 
he  derives  title.  Courts  of  Equity  will  not  permit  either  the  lessor  or 
lessee  to  institute  proceedings  against  him,  in  respect  of  his  covenants, 
without  having  the  other  before  them,  in  order  that  the  rights  of  both 
may  be  settled  at  the  same  time.  Upon  this  ground,  where  a  man 
granted  a  lease  of  houses  for  thirty  years  to  B.,  who  covenanted  to 
keep  them  in  good  repair,  and  died,  having  bequeathed  the  term  to  his 
wife ;  and  afterwards,  by  mesne  assignments,  the  term  became  vested  in 

1  Head  v.  Lord  Teynham,  1  Cox,  57. 

2  Knye  v.  Moore,  1  S.  &  S.  61,  64. 

=  Cator  T.  Croydon  Canal  Company,  4  Y.  &  0.  Ex.  405, 419 :  8  Jur.  S77,  L.  C. ;  Padwick  v.  Piatt 
11  Beav.  603 ;  Pulham  v.  J/'  Carthy,  1  H.  L.  Ca.  703 ;  bagshaw  v.  Baslern  Union  Raihoay  Com- 
pany, 7  Hare,  114 :  18  Jur.  602 ;  aflirmecT,  14  Jur.  491. 

I  Blake  t.  Jones,  3  Anst.  651. 
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a  pauper,  but  the  houses  becoming  out  of  repair  and  the  rent  in  arrear, 
a  bill  was  brought  by  the  lessor  against  the  assignee  for  repairs,  and 
an  account  of  the  arrears  of  rent :  upon  an  objection  being  taken,  that 
the  executors  of  the  original  lessee  were  not  parties,  the  Lord  Chancellor 
said,  that  to  make  the  proceedings  unexceptionable,  it  would  be  very 
proper  to  have  them  before  the  Court ;  for  that  it  did  not  appear  to 
him  but  that  the  jilaintiff  might  have  had  a  satisfaction  at  Law  against 
the  executors,  and,  if  so,  the  plaintiff's  equity  would.be  their  equity.' 
The  same  objection  was  allowed  in  the  Case  of  the  City  of  London  v. 
mchmaiid,^  vrhich  was  also  the  case  of  a  bill  against  the  assignee  of  a 
lease,  for  payment  of  rent  and  performance  of  covenants. 

The  rule  which  requires  all  persons,  having  similiar  rights  to  sue  at 
Law  with  that  of  the  plaintiif,  to  be  brought  before  the  Court,  does  not 
ajjply  to  a  bill  filed  by  the  last  indorsee  of  a  bill  of  exchange  which  has 
been  lost,  against  the  acceptor  :  in  which  case  it  has  been  held,  that 
neither  the  drawer,  =  nor  the  prior  indorsees*  are  necessary  parties : 
because,  in  such  cases,  the  ground  of  the  application  to  a  Court  of  Equity 
is  the  loss  of  the  instrument;  and  the  Court  only  relieves  upon  the 
terms  of  the  plaintiff  giving  the  defendant  ample  security  against  being 
called  upon  again  by  the  drawer  or  indorsees,  in  case  they  shou|d 
become  possessed  of  the  instrument.  And  it  seems  also,  that  the  drawer 
is  not  a  necessary  party,  where  a  suit  is  instituted  by  an  acceptor 
against  the  holder  of  a  bill  of  exchange  which  is  forthcoming,  for  the 
purpose  of  having  it  delivered  up.' 

The  principle,  that  persons  have  co-existent  rights  with  the  plaintiff 
to  sue  the  defendant  must  be  brought  before  the  Court,  in  all  cases 
where  the  subject-matter  of  the  right  is  to  b)e  litigated  in  Equity,  is  not 
confine(\  to  cases  where  such  co-existent  rights  to  sue  are  at  Law;  it 
applies  equally  to  cases  where  another  person  has  a  right  to  sue,  for 
the  same  matter,  in  Equity :  in  such  cases,  the  defendant  is  equally 
entitled  to  insist  that  the  person  possessing  such  right  should  be  brought 
before  the  Court  before  any  decree  is  pronounced,  in  order  that  such 
right  may  be  bound  by  the  decree.  Thus,  where  a  bill  was  filed  by  a 
vicar  against  a  sequestrator,  for  an  account  of  the  profits  of  a  benefice, 
received  during  its  vacation,  it  appears  to  have  been  thought  by  the 
Court,  that  the  bishop  ought  to  have  been  a  party  to  the  suit,  because 
the  sequestrator  was  accountable  to  him  for  what  he  had  received;" 

1  Saimtry  v.  Grammar,  3  ^iq.  Ca.  Ab.  166,  pi.  6. 
•  2  2  Vem.  421 :  1  Bro.  P.  0.,  ed.  Toml.,  516. 
'  Dailies  t.  Bodd,  4  Pri.  176. 
"  Macartney  v.  Graham,  2  Sim.  285. 

'  Earle  v.  Holt,  5  Hare,  180 ;  see  however,  Penfold  v.  Siinn,  5  Sim.  405. 
«  Jones  V.  Barrett,  Bunb.  192. 
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and,  on  the  other  hand,  where  a  bill  was  filed  by  a  bishop  and  a  seques- 
trator against  an  occupier,  for  an  account  of  tithes  during  the  lunacy 
of  the  incumbent,  who  had  been  found  a  lunatic  under  a  commission,  it 
was  held  that  the  incumbent  or  his  committee  ought  to  have  been  a 
party.  •  It  seems,  however,  that  where  a  living  is  under  sequestration 
for  debt,  the  incumbent  may  maintain  a  suit  for  tithes,  without  making 
the  sequestator,  or  the  bishop,  a  party.  This  appears  to  have  been  the 
opinion  of  the  L.  C.  B.,  Lord  Lyndhurst,  in  Warrington  v.  Sadler,"  where 
a  decree  was  made  in  a  suit  by  a  vicar  for  tithes,  although  the  vicarage 
was  under  sequestration,  and  the  occupiers  had  actually  paid  certain 
alleged  moduses  to  the  sequestrator.  Upon  the  principle  above  stated 
it  is  held,  that,  in  general,  where  a  suit  is  instituted  on  behalf  of  a 
lunatic,  either  by  the  Attorney-General  or  his  committee,  the  lunatic 
himself  must  be  a  co-plaintiff :  because  he  may  recover  his  senses,  and 
would  not  be  bound  by  the  decree.  ^ 

In  the  above  cases,  the  person  required  to  be  party,  had  a  concurrent 
right  with  the  plaintiff  in  the'  whole  subject  of  the  suit ;  the  same  rule, 
however,  applies  where  he  has  only  a  concurrent  right  in  a  portion  of 
it ;  thus,  where  there  are  two  joint-tenants  for  life,  and  one  of  them 
exhibits  a  bill,  the  other  must  be  a  party,  unless  the  bill  shows  that' he 
is  dead;*  and  where  A.,  B.  and  C.  were  joint  lessees  under  the  City  of  , 
London,  and  A.  and  £.  brought  a  bill  against  the  lessors  to  have  certain 
allowances  out  of  the  rent,  and  it  appeared  upon  the  hearing  that  C.  was 
living,  an  objection,  because  he  was  not  a  party  to  the  bill  was  allowed  ;5 
and  BO,  where  a  bill  is  brought  for  a  partition,  either  by  joint-tenants  or 
tenants  in  common :  as  mutual  conveyances  are  decreed,  all  persons 
necessary  to  make  such  conveyances  must  be  parties  to  the  suit;"  and 
where  one  tenant  in  common  had  granted  a  lease  of  his  share  for  a  long 
term  of  years,  the  lessee  was  held  to  be  a  necessary  party  to  the  suit,  at 
the  expense,  nevertheless,  of  his  lessor,  who  was  to  be  responsible  for 
his  costs.''  Where,  however,  a  tenant  in  common  had  demised  his  share 
for  a  long  term  of  years,  it  was  held  that  the  termor  for  years  was 
entitled  to  file  a  bill  for  a  partition  against  the  other  tenants  in  common, 
to  endure  during  the  term,  without  bringing  the  reversioner  of  the  share 
demised  before  the  Court ;^  and  so,  it  seems,  where  one  of  the  parties 
is  only  tenant  for  life,  he   may  mantain  a  suit  for  a  partition  without 

■  Bishopof  London  V.  McholSj'Banh.  14,1.  ■ 

"^  Tounge,  283. 

'  See  ante'. 

*  Haycooh  v.  Haycock,  2  Oh.  Oa.  124 ;  Weston  v.  Keighley,  Rep.  t.  Finch.  82. 

°  Stafford  v.  The  City  of  London,  1  P.  Wma.  428 ;  1  Stra.  95. 

"  Anon,  3  Swanst.  139,  n. 

'  Cornish  v.  Gest,  2  Cox.  27. 

s  Baring  v.  Nash,  1  Y.  &  B.  551 ;  Heaton  v.  Dearden,  16  Beav.  147. 
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the  party  entitled  in  remainder,  who  is  not  in  esse,^  Where  the  object 
of  a  suit  is  to  ascertain  boundaries,  the  Court  will  not  entertain  the  bill, 
without  having  the  remaindermen  and  all  parties  interested  before  it.^ 

It  is  not  in  general  necessary,  in  questions  relating  to  real  property 
that  the  occupying  tenants  under  leases  should  be  parties.  The  tenant 
is,  however,  a  necessary  j)arty  where  the  object  of  the  suit  is  to  restrain 
an  action  of  ejectment  brought  against  him.  Thus,  in  the  case  of 
LawUy  v.  Waldon, '  Lord  Hardwicke  allowed  a  demurrer  for  want  of 
parties  to  a  bill  by  the  owner  of  an  estate,  to  restrain  an  action  of 
ejectment  against  his  tenant,  on  the  ground  that  the  latter  was  not  a 
party ;  observing,  ho  (vever,  that  if  the  plaintiff  in  Equity  had  been  made 
a  defendant  at  Law,  as  he  might  have  been,  he  should  not  have  thought 
it  necessary  to  make  the  tenant  a  party  to  the  bill,  notwithstanding  his 
being  a  co-defendant;  but  that,  as  he  was  the  only  defendant  at  law,  he 
must  be  a  party  to  the  bill. 

But,  although  it  is  not  usual,  in  suits  relating  to  property,  to  make 
the  occupying  lessees  of  such  property  pairties  to  the  proceedings,  yet, 
if  such  lessees,  or  other  persons  having  only  limited  interests  in  the 
property,  seek  to  establish  any  right  respecting  such  property,  it  is 
necessary  that  they  should  bring  the  owners  of  the  inheritance  before 
the  Court,  in  order  that,  in  case  the  suit  is  unsuccessful,  the  decree  of 
the  Court  dismissing  the  bill  may  be  binding  upon  them.  Thus,  to  a 
bill  by  the  lessees  of  property  in  a  parish,  to  establish  a  modus,  the 
owner  of  the  inheritance  must  be  a  party  ;  and  for  the  same  reason,  if 
there  is  a  question  concerning  a  right  of  common,  though  a  leaseholder 
may  enforce  it  at  Law  yet  if  he  bring  a  bill  in  Equity  to  establish  such 
right,  he  must  bring  the  persons  in  whom  the  fee  of  his  estate  is  vested 
before  the  Court ; "  and  so,  in  a  suit  in  Equity  to  establish  a  right  to  fees 
in  an  ofiice,  although  in  an  action  at  Law  for  such  fees  it  is  not  necessary 
to  make  any  person  a  party  but  the  one  who  has  actually  received  such 
fees,  yet,  in  Equity,  it  is  necessary  to  have  all  persons  before  the  Court 
who  have  any  pretence  to  a  right.  = 

Upon  the  same  principle,  where  a  bill  was  filed  by  a  lessee  against  a 
lord  of  a  manor,  and  the  tenant  of  a  particular  house,  to  have  the  house 
which  obstructed  the  plaintiff's  way,  pulled  down,  and  to  be  quieted  in 
the  possession  of  the  way  for  the  future,  and  the  defendant's  counsel 

1  Wills  V.  Stade,  6  Ves.  498 ;  Gaskdl  v.  Gaskell,  6  Sim.  643 ;  see,  also,  Brmsey  v.  Chalmers,  4  Do 

G.  M.  &  Q.  538. 
2  BayUy  v.  Best,  1 E.  &  M.  659 ;  see  also  Miller  v.  Warmington,  1  J.  &  W.  484, 493 ;  Sveer  v.  Crawler, 

2  Mer.  410 ;  Attorney-  General,  T.  Stephens,  1  K.  &  J.  724 ;  1  Jur.  N.  S.  1039 ;  6  De  G.  M.  &  G. 

Ill ;  2  Jur.  N.  S.  51.  I 

s  3  Swanst.  142,  n. ;  Poole  v.  Marsh,  8  Sim.  62?. 
*  Poare  v.  Clark,  2  Atk.  S15. 
»  Pawlet  v.  Bishop  of  Lincoln,  2  Atk.  296. 
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objected  for  want  of  parties,  because  the  plaintiff's  lessor  was  not  before 
the  Court,  the  objection  was  allowed." 

These  cases  all  proceed  upon  the  principle  of  preventing  a  defendant 
from  being  harassed  by  a  multiplicity  of  suits  for  the  same  thing ;  and  so  it 
is  held,  that  "if  youdrawthe  jurisdiction  out  of  a  Court  of  Law,  you  must 
have  all  persons  parties  before  the  Court  who  are  necessary  to  make 
the  determination  complete,  and  to  quiet  the  question. "^ 

The  application  of  this  rule,  however,  is  strictly  confined  to  cases 
where  the  lessee  seeks  to  establish  a  geperal  right :  where  he  only  seeks 
that  which  is  incidental  to  his  situation  as  tenant,  he  need  not  make 
his  landlord  a  party.  Thus,  a  lessee  of  tithes  may  file  a  bill  for  tithes 
against  an  occupier,  without  making  his  lessor  a  party,  because  the 
claim  to  tithes  abstracted  is  merely  possessory ;  and,  upon  the  same 
principle,  where  an  occupier,  who  was  sued  for  tithes  by  the  lessee  of 
an  impropriate  rector,  filed  a  cross  bill  against  such  rector  for  a  discovery 
of  documents,  a  demurrer  to  such  bill  by  the  rector  was  allowed.  = 

In  order  to  entitle  a  lessee  to  sue  for  tithes  without  his  lessor,  he  must 
claim  under  a  demise  by  deed ;  because  tithes,  being  things  which  lie 
in  grant,  cannot  be  demised  by  parol,  and  a  decree  in  favour  of  a  plaintiff 
claiming  under  a  verbal  demise,  would,  therefore,  be  no  bar  to  another 
suit  for  the  same  tithes  by  the  lessor.  Upon  this  ground,  in  Henning  v. 
Willis,'^  the  Court  of  Exchequer  allowed  a  demurrer  to  the  plaintiff's 
bill,  because  the  impropriator,  who  was  the  lessor,  was  not  a  party : 
and  the  plaintiff  having  submitted  to  the  demurrer,  obtained  leave 
to  amend  his  bill,  by  making  the  impropriator  a  party.  =  A  similar 
demurrer  was  put  in  to  a  bill  for  tithes  by  a  lessee  under  a  parol 
demise,  in  Jackson  v.  Benson, "  and  allowed ;  leave  being  also  given 
to  amend,  by  making  the  impropriator  a  party ;  and  in  Williams  v.  Jones, ' 
the  principle  to  be  deduced  from  the  foregoing  cases  was  recognised  by 
the  L.  C.  B.,  Lord  Lyndhurst.  In  that  case,  the  vicar,  who  was  the 
lessor,  had  been  originally  made  a  party  to  the  suit,  but  as  he  had  by 
his  answer  disclaimed  all  interest  in  the  tithes  in  question,  the  plaintiff 
had  dismissed  the  bill  as  against  him,  and  brought  the  suit  to  a  hearing 
against  the  occupier  only;  and  Lord  Lyndhurst  held,  that  as  the  vicar 
had  been  originally  a  party,  the  circumstance  of  the  bill  having  been 

'  Poore  T.  Clark,  Mfti  mp. 

2  P  er  Lord  Hardwicke,  Ibid. 

'  Tooth  V.  The  Dean  and  Ohapter  of  Canterbury,  3  Sim .  49,  61. 

■"  3  Wood.,  39;  2Gwil.898. 

=  The  l)ill  was  amended,  liy  making  the  lessor  a  defendant,  and  praying  that  the  occupier  might  he 
decreed  to  account  with  the  lessee,  his  co-defendant ;  and  that  what  should  be  found  due  on  the 
account  might  be  paid  into  Court  for  the  benefit  of  the  plaintiff ;  Bee  Lord  Lyndhurst's  Judgment 
in  WiUiams  T.  Jones,  Younge  255. 

«  M'Lcl.  62;  13Pri.  131. 

'  Younge  253. 
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dismissed  as  against  him  made  no  difference  :  for  although  his  disclamer 
could  not  be  read  against  the  other  defendants,  no  inconvenience  could ' 
arise :  because  the  lessor,  after  such  disclaimer,  would  never  be  allowed 
to  set  up  any  claim  against  the  occupier  for  the  same  tithes. 

The  rule  that  persons  claiming  joint  interests  in  an  estate  cannot  sue 
without  making  their  co-owners  parties,  applies  equally  whether  the 
subject-matter  of  the  suit  be  real  or  personal  property;  thus,  it  has  been 
said,  that  where  a  legacy  is  given  to  two  jointly,  one  cannot  sue  for  it 
alone ;  though  where  there  are.  several  legacies,  each  may  sue  for  his 
own.'  And  so,  where  tljere  are  several  persons  interested,  as  joint- 
tenants,  in  money  secured  by  mortgage,  they  must  all  be  made  parties 
to  a  bill  to  foreclose  such  mortgage.  This  was  decided  to  be  the  law  of 
the  Court  by  Lord  Thurlow,  in  the  case  oiLowe  v.  Morgan,^  where  a  mort- 
gagee had  assigned  the  money  secured  by  the  mortgage  to  a  trustee,  in 
trust  for  three  persons  as  joint-tenants.  In  that  case,  his  Lordship  appears 
to  have  laid  a  stress  upon  the  circumstance  of  the  parties  interested  in 
the  money  being  joint-tenants ;  from  which  it  has  been  inferred,  that  a 
tenant  in  severalty  or  in  common  might  forclose  as  to  his  share,  without 
making  the  other  persons  interested  in  the  money  jparties ;  and  a  decree 
to  this  effect  was  actually  made  by  Lord  Alvanley,  M.  E.,  in  a  case  where 
trusteesof  money  belonging  to  several  individuals  had  laid  it  out  on  a 
mortgage,  and  afterwards  one  of  the  persons  entitled  to  part  of  the  mort- 
gage money  filed  a  bill  against  the  mortgagor  and  the  trustees  for  his  share 
of  the  mortgage  money,  or  a  forclosure  ;  although  the  parties  interested 
in  the  rest  of  the  money  were  not  before  the  Court.  ^  In  a  case  before 
Sir  John  Leach,  V.  C.  however,  it  was  determined,  that  there  can 
be  no  redemption  or  forclosure  unless  all  the  parties  interested  in  the 
mortgage  money  are  before  the  Court;  and,  on  this  ground,  a  bill  by  a 
person  entitled  in  severalty  to  one-sixth  of  the  mortgage  money,  to 
foreclose  one-sixth  of  the  estate,  was  dismissed  with  costs ;«  but  although 
all  the  persons  entitled  to  the  mortgage  money  should  be  parties  to  the 
suit,  they  need  not  be  co-plaintiffs ;  and  any  one  of  them  may  file  the 
bill,  making  the  others  defendants.  = 

The  rule  as  laid  down  by  Sir  John  Leach,  in  the  case  above  cited,  is 
now  modified  by  the  provision  of  the  late  Act  enabling  trustees,  in  suits 
relating  to  real  or  personal  estates  vested  in  them,  to  represent  the  persons 

'  Eaycoclc  v.  Haycock,  2  Ch.  Ca.  124.  But  it  is  conceived  that  now,  tlie  co-legatee  need  not  be  made 
a  party  in  the  first  instance ;  but  may  be  served  with  notice  of  the  decree :  the  case,  though  not 
within  the  words,  appearing  to  be  within  the  spirit  of  the  first  and  second  rules  of  the  15  &  16 
Tic.  c.  86,  s.  42.    Eules  1  <Sb  2  of  No.  58  of  our  Con.  G.  O.  are  similar. 

2  1  Bro.  0.  C.  368 :  and  see  Stansfleld  v.  Ebbson,  16  Beav.  190. 

3  Montgomerie  v.  The  Marquis  of  Bath,  3  Ves.  SCO. 
*  Palmer  v.  Lord  Carlisle,  1  S.  &  S.  423. 

»  Vavenpwt  v.  James.,  1  Hare,  249 ;  12  Jur.  827. 
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beneficially  entitled,'  unless  the  Court  requires  such  persons  to  be 
parties ;  and  the  Court  has,  accordingly,  in  a  redemption  suit,  dispensed 
with  some  of  the  beneficiaries;  though  it  appears  that  it  will  not  dispense 
with  all.2  In  a  fiareolosure  suit,  however,  the  trustees  of  the  debt,  under 
an  assignment  for  the  benefit  of  creditors,  were  held  suificiently  to 
represent  all  the  creditors.'  <■ 

.  To  a  bill  of  foreclosure  brought  by  the  trustees  to  whom  a  mortgage 
had  been  executed  for  the  benefit  of  certain  creditors  of  the  mortgagor, 
such  creditors  are  not  necessary  parties.''  To  a  suit  brought  by  or 
against  a  trustee  of  an  insolvents'  estate,  in  respect  of  a  sum  owing  by 
one  of  the  debtors  of  the  insolvent,  the  creditors  for  whose  benefit  the 
trust  deed  was  executed,  are  necessary  parties.'  Where  a  bill  was  filed 
by  one  of  several  creditors  of  a  debtor,  who  had  assigned  his  estate  for  the 
benefit  of  his  creditors,  against  the  debtor  and  the  trustees,  seeking  an 
account  of  the  estate  and  payment,  without  making  any  other  creditor 
a  party,  the  Court  overruled  an  objection  for  want  of  parties,  on  the 
ground  of  the  absence  of  such  creditor.  ^  To  a  bill  by  an  execution 
creditor  of  two  joint  debtors,  to  set  aside  conveyances  by  one  of  them 
as  fraudulent  and  void  against  creditors,  the  grantor  was  a  defendant. 
Held,  that  if  the  grantor  was  a  necessary  party,  his  co-debtor  should  be 
a  party  also.' 

As  a  person  entitled  to  a  part  only  of  the  mortgage  money  cannot 
foreclose  the  mortgage,  without  bringing  the  other  parties  interested 
in  the  mortgage  money  before  the  Court,  so  neither  can  a  mortgagor 
redeem  the  mortgaged  estate,  without  making  all  those  who  have  an  equal 
right  to  redeem  with  himself  parties  to  the  suit. 

For  this  reason  it  was  held,  in  Lord  Cholmmdeley  v.  Zim'd  Clinton, '  that 
where  two  estates  are  mortgaged  to  the  same  person  for  securing  the 
same'  sura  of  money,  and  afterwards  the  equity  of  redemption  of  one 
estate  becomes  vested  in  a  difierent  party  from  the  other,  the  owner  of 
one  cannot  redeem  his  part  separately.  The  mortgagee  is  entitled  to 
insist  that  the  whole  of  the  mortgaged  estate  shall  be  redeemed  together ; 
and,  for  this  purpose,  that  all  the  persons  interested  in  the  several  estates 

r 

1  15  &  16  Vic.  o.  86,  s.  42,  r.  9.    No.  61  of  our  Con.  G.  O.  is  almost  a  copy  of  this  rule  9.  of  the  Imp, 

Sta. 

2  Stansfieia  v.  Hobson,  16  Beav.  189. 

"  Morley  v.  MorUy.  25  Beav.  253.  In  Thomas  v.  Dunning,  5  De  Q.  &  S.  618,  'before  the  Act,  it  was 
held,  that  scheduled  creditors  to  an  assignment  of  an  equity  of  redemption  by  the  mortgagor, 
were  necessary  parties ;  and  in  a  late  case,  trustees  of  a  mortgagor's  creditors'  deed  were  held 
not  to  represent  judgment  creditors,  who  hadnot  acceded  to  it  Knight  y.  Pococlc,  24  Beav.  436 ; 
4  Jur.  N.-S.  197;  and  see  Bolph  v.  U.  C.  B.  Sy.,  11  Grant.,  275. 

'  Praser  v.  Sutherland,  2  Grant,  442. 

=  0'  Connell  v.  Charles,  2  Grant,  489. 

'  Wood  V.  Brent,  9  Grant,  78. 

'  JPi/per  V.  Cameron,  13  Grant,  1.31. 

«  2  J.  &  W.  1, 134. 
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or  mortgages  should  be  made  parties  to  a  bill  seeking  an  account  and 
redemption.  The  same  rule  prevailed  in  Palk  v.  Lord  Clinton, '  which 
differed  from  the  case  above  cited,  in  the  circumstance  only  of  its  being 
a  bill  by  a  second'  mortgagee  of  part  of  an  estate  to  redeem  a  first 
mortgage,  which  embraced  the  whole  property. 

In  the  above  cases,  the  mortgage  of  the  two  estates  was  for  the  same 
sum  of  money,  and  was  part  of  the  same  transaction.  The  rule  however, 
has  been  extended  to  cases  where  a  mortgage  has  been  of  two  distinct 
estates  to  the  same  mortgagee,  for  securing  different  sums  of  money ; 
and  it  has  been  decided  in  many  cases,  that  a  mortgagee  of  two  separate 
estates,  upon  distinct  transactions,  from  the  same  moi'tgagor,  is  entitled 
to  hold  both  mortgages  till  the  amount  due  upon  both  be  discharged, 
even  against  the  purchaser  of  the  equity  of  redemption  of  one  of  the 
mortgaged  estates  without  notice ;  so  that  the  mortgages,  although  for 
distinct  sums,  are  in  effect  for  one  sum.  Upon  this  principle,  where 
the  purchaser  of  the  equity  of  redemption  of  a  mortgaged  estate  filed 
his  bill  against  the  mortgagee,  to  redeem,  and  the  defendant,  by  his 
answer,  stated  a  subsequent  mortgage  made  to  him,  by  the  same  mort- 
gagor, of  a  distinct  estate  for  a  distinct  debt,  it  was  held,  that  the  persona 
interested  in  the  equity  of  redemption  of  the  second  mortgage  were 
necessary  parties  to  the  suit.^  And  this  rule  prevails,  although  one 
mortgage  be  a  pledge  of  personalty,  and  the  other  a  mortgage  of 
realty.  ^ 

The  rule  which  requires  that,  in  a  bill  filed  for  the  purpose  of  redeeming 
a  mortgage,  the  plaintiff  should  bring  before  the  Court  all  those  who, 
as  well  as  himself,  have  a  right  to  redeem,  has  been  held  to  apply  to  a 
second  incumbrancer  filing  a  bill  to  redeem  a  prior  incumbrance,  who 
must,  in  such  case,  bring  the  mortgagor,  as  well  as  the  prior  incumbrancer, 
before  the  Court.*  This  is  a  rule  of  long  standing,  and  was  follow'fed  by 
Lord  Thurlow,  in  a  case  where  his  adherence  to  it  was  very  inconvenient 
in  consequence  of  the  heir-at-law  of  the  mortgagor  being  abroad ;  his 
Lordship  there  said  that  it  seemed  to  him  "  impossible'that  a  second 
mortgagee  should  come  into  this  Court  against  the  first  mortgagee,  without 
making  the  mortgagor,  or  his  heir,  a  party.  The  natural  decree  is,  that 
the  second  mortgagee  shall  redeem  the  first  mortgagee,  and  that  the 
mortgagor  shall  redeem  him  or  stand  foreclosed. "=     The  same  rule  was 

1  12  Ves.  48, 59. 

2  Ireson  v.  Denn,  2  Cox,  425 ;  see  however  Willie  v.  Imgg,  2  Eden,  78. 

3  Jones  V.  Smith,  2  Ves.  J.  372 ;  reversed  by  House  of  Lords,  see  6  Ves.  229  n. ;  see  also  Watts  v. 

Symes,  1  De  G.  M.  &  6.  240;  16  Jur.  114;  Tamil  v.  Smith,  2  De  G.  &  J.  713;  4  Jur.  N.  S. 
1090 ;  Vint  v.  Padget,  2  De  G.  &  J.  611 ;  4  Jar.  N.  S.  1122  ;  Selbu  v.  Pom/ret,  1  J.  &  H.  336  ;  7 
Jur.  N.  S.  860;  zi.  885,  L.  0. 

*  Thompson  v.  Baskenille,  3  Ch.  Kep.  215 ;  Farmer  v.   Curtis,  1  Sim.  486  i  and  see  Hunter  v 
Mabklew,  5  Hare,  238. 

«  Fell  V  Srown,  2  Bro.  0,  0.  276, 278. 
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confirmed  by  Sir  William  Grant,  M.  E.,  in  Falk  v.  LordGUntm,^  and  has 
ever  since  been  acted  upon  as  the  rule  of  the  Court. 

But  although  a  second  mortgagee,  seeking  to  redeem  a  first  mortgagee, 
must  make  the  mortgagor  or  his  heir  a  party,  yet  he  may,  if  he  please, 
foreclose  the  mortgagor  and  a  third  mortgagee,  without  bringing  the 
first  mortgagee  before  the  Court :  because  by  so  doing  ho  merely  puts 
himself  in  the  place  of  the  mortgagor  and  subsequent  mortgagee,  and 
leaves  the  first  mortgagee  in  the  situation  in  which  he  stood  before  j^ 
and  if,  in  such  a  case,  he  makes  the  prior  mortgagee  a  party,  ho  must 
offer  to  redeem  him.  3  For  the  same  reason  it  has  been  held,  that  a 
third  mortgagee  buying  in  the  first,  need  not  make  the  second  mort- 
gagee a  party  to  a  bill  to  foreclose  the  mortgagor.  Upon  the  same 
ground,  it  is  unnecessary  to  make  annuitants,  or  other  prior  incum- 
brancers parties  to  a  bill  by  creditors  or  incumbrancers  for  the  sale  of 
an  estate  ;  *  and  so,  in  a  suit  for  the  execution  of  a  trust,  by  those  claim- 
ing the  ultimate  benefit  of  the  trust  after  the  satisfaction  of  prior 
charges,  it  is  not  necessary  to  bring  before  the  Court  the  persons  claim- 
ing the  benefit  of  such  prior  charges ;  and  therefore,  to  a  bill  for  the 
application  of  a  surplus  after  payment  of  debts  or  legacies,  or  other 
prior  incumbrances,  the  creditors,  legatees,  or  incumbrancers  need  not 
be  parties.  = 

Under  the  provision  of  the  late  Act  above  referred  to  with  regard 
to  trustees  representing  their  cestui  que  trusts, "  it  lias  been  held,  that 
when  the  mortgaged  estate  wag  vested  in  trustees,  who  also,  as  executors 
of  a  will  or  othei-wise,  wore  the  persons  who  would  be  in  possession  of 
the  funds  for  payment  of  the  mortgage  debt,  they  might  properly  re- 
present the  beneficiaries;''  but  that  when  this  was  not  the  case,  the 
cestui  que  trusts,  or  some  of  them,  must  be  before  the  Court.  = 

Eule  9  of  Section  86,  of  the  Imp.  Sta.  15  &  16  Vic.  C.  86,  is  similar  in 
effect  to  our  Order  61,  which  is  taken  from  it.  This  Order  declares 
that  •"  In  all  suits  concerning  real  or  personal  estate  which  is  vested 
in  trustees  under  a  will,  settlement  or  otherwise,  the  trustees  shall 

'  12  Vea.  48,  58, 

2  Richards  v.  Cooper,  B  Beav.  804 ;  Zord  SoUis's  case,  cited  3  Ch.  Eep.  86 ;  Sose  v.  Page,  2  Sim . 

471:  Brisco  v.  Kenrick,  1  C.  P.  Coop.  t.  Cott.  371 ;  and  see  Arnold  v.  Sainbrigge,  -i  De  G.  F. 

&  J.  92 ;  Audsley  v.  Horn,  26  Beav.  195 :  6  Jur.  N.  S.  205. 
'  Gordon  v.  Sorsfall,  B  Moore,  -393 :  11  Jur.  569. 

■■See  judgment  in  Sose  v.  Page,  2  Sim.  472   and  eee  Parker  v.  duller,  1  E.  &  M.  656. 
s  Ld.  Bed,  175. 
«  15  &  16  Vic.  c.  86, 8.  42. 
'  Banman  v.  Biley,  9  Hare,  App.  40 ;  Sale  v.  KUson,  3  De  G.  M.  &  6.  119 :  17  Jur.  170  ;  10  Hare, 

App.  60 ;  WilUns  v.  Beeims,  3  W.  E.  305 :  3  Ea.  Eep.  494,  V.  C.  W. :  Marriott  v.  KirTtMam,  3 

Giff.  B36 :  8  Jur.  N.  S.  379. 


'  Boldsmid  v.  Stonehewer,  9  Hare,  App.  38 :  17  Jur.  199 ;  Tmng  v.  Ward,  10  Hare,  App.  58 ;  Crop- 
per v.  Mellersh,  1  Jur.  N.  S.  299,  V.  C.  S. ;  and  see  Blffken  v.  Davis,  Kay,  App.  21 ;  Wilkins  v. 
Beeves,  ubi  sup. ;  Tvder  v.  Morris,  1  Sm.  &  G.  503;  Walters  v.  Jones,  6  Jur.  N.  S.  B30,  V.  C.  8. 
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represent  the  persons  beneficially  interested  under  the  trust,  in  the 
same  manner  and  to  the  same  extent  as  executors  or  administrators,  in 
suits  concerning  personal  estate,  represent  the  persons  beneficially- 
interested  in  such  personal  estate ;  and  in  such  case  it  shall  not  be 
necessary  to  make  the  persons  beneficially  interested  under  the  trust 
parties  to  the  suit ;  but,  on  the  hearing,  the  Court,  if  it  thinks  fit,  may 
order  such  persons,  or  any  of  them,  to  be  made  parties." 

When  the  mortgagor  has  become  bankrupt,  he  is  not  a  necessary 
party  to  a  suit  for  foreclosure,  even  if  the  assignees  disclaim  :  ^  though 
the  last  proposition  appears  to  have  been  doubted  by  Sir  James  Wigram, 
V.  C.2 

The  same  principle  which  calls  for  the  presence  of  all  persons  having 
an  interest  in  the  equity  of  redemption,  in  the  case  of  bills  to  redeem  a 
mortgage,  requires  that  where  a  mortgagee  seeks  to  foreclose  the 
mortgagor,  he  should  bring  before  the  Court  all  persons  claiming  an 
interest  in  the  mortg&ge  ;  therefore,  a  derivative  mortgagee  must  make 
the  original  mortgagee,  or,  if  dead,  his  representative,  a  party  to  a  bill 
against  the  mortgagor  for  foreclosure.  '■> 

If,  however,  a  mortgagee  has  assigned  or  oonvej^ed  away  from  him- 
self, not  only  the  money  due  on  the  mortgage;  but  also  the  mortgaged 
premises,  the  assignee  may,  as  we  have  seen,*  foreclose,  without  making 
the  original  mortgagee  a  party  ;  and  upon  the  same  principle,  it  may 
also  be  inferred  from  the  case  of  Renvoize  v.  Cooper,^  that  where  a 
mortgagee  has  devised  his  interest  in  the  mortgage,  in  such  a  manner 
as  to  pass  not  only  the  mortgage  money  but  the  estate  mortgaged,  the 
devisee  alone  may  foreclose,  without  making  the  heir-at-law  of  the 
original  mortgagee  a  party,  unless  he  claims  to  have  the  will  established : " 
in  which  case,  it  would  seem,  he  must  be  made  a  defendant ;  because  a 
devisee  and  heir  cannot  join  in  the  same  suit,  even  upon  an  allegation 
that  they  have  agreed  to  divide  the  matter  in  question  between  them.' 

The  rule  which  requires  that  all  persons  having  concurrent  interests 
with  the  plaintifl^  should  be  partie^to  the  bill,  applies  to  all  cases  in 
which  an  account  is  sought  against  a  defendant.  One  person  cannot 
exhibit  a  bill  against  an  accounting  party  without  bringing  before  the 
Court  all  persons  who  are  interested  in  having  the  account  taken,  or  in 

1  CoUins  V.  Shirley^  1  E.  &  M.  G38 ;  KerricTc  v.  Saffery,  t  Sim.  317 ;  see  also  Cash  v.  Belcher,  1  Hare, 

310 :  6  Jur,  190 ;  Foroi  v.  White,  16  Beav.  120. 

2  Singleton  v.  Cox,  4  Hare,  326. 

3  Bobartv.  Abbot,  8  P.  Wms.  643. 
<  Ante. 

»  6  Mad.  371. 

"  Zewis  V.  Wangle,  3  Yes.  S.  431. 

'  Zord  Gholmoncleley  v.  Lorcl  Clinton,  T.  &  R.  107, 116. 
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the  result  of  it :  otherwise,  the  defendant  might  be  harassed  by  as  many- 
suits  as  there  are  parties  interested  in  the  account.  Thus,  in  a  suit  for 
a  partnership  account,  or  for  a  share  of  a  partnership  adventure,  it  is 
in  general  necessary  that  all  partners  or  persons  having  shares  in  the 
same  adventure  should  be  parties ; '  and  a  residuary  legatee  seeking  an 
account  and  share  of  the  residue,  must  make  'parties  all  other  persons 
interested  in  that  residue :  ==  either  active  parties,  by  making  them 
plaintiffs  or  defendants  to  the  bill ;  or  passive  parties,  by  serving  them 
with  notice  of  the  decree.  =  And  so,  where  a  moiety  of  a  residue  was 
given  to  one  of  the  defendants  for  life,  and  upon  her  decease,  to  such 
persons  as  she  should  appoint,  and,  in  default  of  appointment,  to  certain 
other  persons  for  life,  it  was  held,  that  the  other  persons,  although  their 
interests  depended  upon  such  a  remote  contingency,  ought  to  be  before 

the  Court.'* 

t 

As  what  are  called  "Eules  " — being  portions  of  S.  42  of  the  Inp.  Sta. 
15  &  16  Vic.  c.  86,  are  frequently  referred  to  in  this  work — it  may 
be  convenient  here  to  mention  that  "  rules  "  1  to  7  inclusive  of  our 
Order  58,  are  copies  of  the  corresponding  "rules"  of  this  Statute.  Our 
Order  declares  that  "  It  shall  not  be  competent  to  a  defendant  to  take 
an  objection  for  Want  of  parties  in  any  case  to  which  the  seven  rules 
next  hereinafter  set  forth  apply. 

"  EuLB  I. — A  residuary  legatee,  or  next  of  kin  may  have  a  decree  for 
the  administration  of  the  personal  Estate  of  a  deceased  person,  without 
serving  the  remaining  residuary  legatees  or  next  of  kin. 

"EuiiE  II. — A  legatee  interested  in  a  legacy  charged  upon  real 
Estate  ;  or  a  person  interested  in  the  proceeds  of  real  Estate  directed 
to  be  sold,  may  have  a  decree  for  the  administration  of  the  Estate  of  a 
deceased  person,  without  serving  any  other  legatee  or  person  interested 
in  the  proceeds  of  the  Estate. 

"  EtTLE  III. — A  residuary  devisee  or  heir,  may  have  the  like  decree, 
without  serving  any  co-residuary  devisee  or  co-heir. 

"  EuLE  IV. — One  of  several  cestui  que  trusts,  under  a  deed  or  instrument, 
may  have  a  decree  for  the  execution  of  the  trusts  of  the  deed  or  instru. 
ment,  without  serving  any  other  of  such  cestui  que  trusts. 

1  Iretoti  V.  Lewis,  Eep.  t.  Fincb,  96 ;  Moffat  v.  Farquharson,  2  Bro.  C.  C.  338  ;  but  it  is  to  be  ob- 

served, that  notwitbatandine:  tlie  decision  in  this  case,  they  may  be  made  quasi  parties  by  the 
plaintiff  suing  on  behalf  of  hi  mself  and  on  their  behalf :  Clmd  v.  Blewitt,  13  Ves.  397 ;  and  see 
Hills  V.  Nash,  1  Phil.  594 :  10  Jiir.  148 ;  and  see  Partridge  v.  Mcintosh,  1  Grant  60. 

2  Parsons  v.  Neville,  3  Bro.  C.  C,  3(i5.    In  Gockburn  v.  Thompson,  16  Ves.,  358,  Lord  Eldon  said 

this  admits  of  an  exception,  and  that  when ,  from  great  numbers,  it  was  impracticable  to  make 
them  all  parties,  some  might  sue  on  behalf  of  themselves  and  the  others ;  and  ^QQpost. 
•    »  15  &  16  Vic.  c.  86,  6.  42,  rr.  1,  8.    See  Rule  1  of  our  Con.  G.  O.  No.  58,  and  Order  No.  60,  similar. 
*  Sherrit  v.  Birch,  3  Bro.  C.  0,  229 ;  Lenaahan  v.  Smith,  2  Phil.  301 ;  11  Jur.  503 ;  but  not  when 
the  share  has  been  ascertained  and  invested :  Smith  v.  Snow,  3  Mad.  10 :  Hares  v.  Stringer, 
15  Beav.  206 ;  see  also  Grace  v.  Terrington,  1  Coll.  3. 
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"  EuLE  V. — In  all  cases  of  suits  for  tlie  protection  of  property  pending 
litigation,  and  in  all  cases  in  the  nature  of  waste,  one  person  may  move 
on  behalf  of  himself,  and  of  all  persons  having  the  same  interest. 

"  EuLE  VI. — 'An  Executor,  Administx-ator,  or  T^'ustee,  may  obtain  a 
decree  against  any  one  legatee,  next  of  kin,  or  cestui  que  trust,  for  the 
administration  of  the  Estate,  or  the  execution  of  the  trusts. 

"  EuLE  YII. — An  assignee  of  a  chose  in  action  may  institute  a  suit  in 
respect  thereof  without  making  the  Assignor  a  party  thereto." 

Order  59,  provides  that  "  In  all  the  above  cases  the  Court,  if  it  sees 
fit,  may  require  any  other  person  to  be  made  a  party  to  the  suit,  and 
may  if  it  sees  fit,  give  the  conduct  of  the  suit  to  such  person  as  it  deems 
proper  ;  and  may  make  such  order  in  any  particular  case  as  it  deems 
just  for  having  the  defendant  on  the  record  on  the  same  footing  in  regard 
to  costs  as  other  parties  having  a  common  interest  with  him  in  the 
matter  in  question."  And  Order  6,  with  a  number  of  writs,  pleadings 
and  proceedings,  abolishes  the  practice  of  "setting  down  a  cause  on  an 
objection  for  want  of  parties  merely."  And  Order  60,  that  "In  all  the 
above  cases,  the  persons  who,  according  to  the  practice  of  the  Court, 
would  be  necessary  parties  to  the  suit,  are  to  be  served  with  an  ofl&ce 
copy  of  the  decree  (unless  the  Court  dispenses  with  such  service)  en- 
dorsed with  the  notice  set  forth  in  Schedule  A  hereunder  written,  and 
after  such  service,  they  shall  be  bound  by  the  proceedings  in  the  same 
manner  as  if  they  had  been  originally  made  parties  to  the  suit ;  and 
upon  service  of  notice  upon  the  plaintiff,  they  may  attend  the  proceed- 
ings under  the  decree.  Any  party  so  served  may  apply  to  the  Court 
to  add  to,  vary  or  set  aside  the  decree  within  fourteen  days  from  the 
date  of  such  service." 

It  may  be  here  mentioned  that  Order  408  provides  that  the  time  of 
vacation  is  not  to  be  reckoned  in  the  computation  of  the  time  appointed 
or  allowed  for  "  moving  to  add  to,  vary,  or  set  aside  a  decree,  by  any 
party  served  therewith." 

Upon  the  same  principle  it  is,  that  in  suits  by  next  of  kin  against  a 
personal  representative  for  an  account,  the  Court  requires  that  all  the 
next  of  kin,  should  be  parties  to  the  suit,  •  in  the  same  manner  as  in 
the  case  of  residuary  legatees :  either  as  plaintiffs  or  defendants  to  the 
bill,  or  by  being  served  with  notice  of  the  decree.=  It  is  to  bo  observed, 
that  in  cases  where  the  parties  claim  under  a  general  description,  or  as 
being  some  of  a  class  of  persons  entitled,  the  Court  would  not  formerly 
make  a  decree  without  being  first  satisfied  that  all  the  individuals  of 

1  See  HawMns  v.  HawMns,  1  Hare,  543,  546 :  6  Jur.  638,  explaining  Caldecott  v.  Caldecott,  C.  &  P. 

183 :  5  Jur.  312 ;  and  see  Shuttteworth  v.  Howarth,  C .  &  P.  330 :  5  Jur.  499. 

2  15  &  16  Vie.  0. 86,  s.  48,  rr.  1,  8,  and  see  our  Orders,  No.  58. 
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the  class,  or  who  come  under  the  general  description,  were  before  it. 
.For  this  purpose,  the  Court,  in  cases  of  this  description,  before  directing 
an  account,  or  other  relief  prayed  by  the  bill,  referred  it  to  one  of  the 
Masters  to  inquire  who  the  individuals  of  the  class,  or  answering  the 
general  description,  were ;  and  then,  if  it  turned  out  that  any  of  them 
were  not  before  the  Court,  it  was  necessary  for  the  plaintiff  to  bring 
them  before  the  Court  before  the  cause  was  finally  heard.  And  accord- 
ing to  Sir  James  Wigram,  V.  C,  in  an  administration  suit,  in  which 
inquiries  were  necessary  to  ascertain  who  were  the  parties  beneficially 
interested  in  the  estate,  it  was  irregular  to  direct  the  accounts  to  be 
taken  until  after  the  inquiries  had  been  made,  and  the  Master  had  made 
his  report.  But  where  the  parties  interested  were  the  children  of  a 
party  to  the  suit,  or  persons  of  a  class  in  such  circumstances  that  the 
Court  might  be  reasonably  satisfied,  at  the  hearing,  that  all  parties 
beneficially  interested  were  parties  to  the  record,  the  Court  might,  at 
the  time  of  directing  the  inquiries,  also  order  that,  if  the  Master  should 
find  that  all  the  persons  beneficially  interested  were  parties  to  the  suit, 
he  should  then  proceed  to  take  the  account ;  this  was,  however,  an 
irregularity,  and  the  Court  would  not  make  the  order  in  that  form, 
unless  it  were  reasonably  clear  that  all  the  persons  interested  were 
parties. '  Under  the  present  practice  of  the  Court,  however,  it  being 
no  longer  necessary  to  make  all  the  residuary  legatees  or  next  of  kin 
parties  for  the  purpose  of  the  decree,  although  it  is  usual  still  to  direct 
such  an  enquiry  as  above-mentioned,  yet  it  should  not  in  terms  be  made 
preliminary  to  taking  the  accounts :  in  order  that  the  Judge's  discretion 
to  proceed  in  the  absence  of  the  parties  may  not  be  fettered.  ^ 

"Where  the  plaintiff,  suing  on  behalf  of  himself  and  the  other  next  of 
kin  of  an  intestate,  alleges  in  his  bill,  but  does  not  prove,  that  the  next 
of  kin  are  too  numerous  to  be  made  parties  by  name,  the  Court  will 
either  allow  the  cause  to  stand  over,  or  will  direct  an  enquiry  by  the 
Master  as  to  the  next  of  kin.'' 

In  like  manner,  as  in  the  case  of  residuary  legatees  and  next  of  kin, 
one  legatee  interested  in  a  legacy  charged  upon  real  estate,  one  of  the 
persons  interested  in  the  proceeds' of  real  estate  directed  to  be  sold,  or 
one  residuary  devisee  or  heir,  may  have  an  administration  decree, 
without  making  the  others  of  the  class  parties  in  the  first  instance : 
though  they  must  be  served  with  notice  of  the  decree. ' 

>  Baker  v.  Harwood,  1  Hare,  387 :  6  Jur.  552 ;  see  also  EawMns  v.  Hawkins,  1  Hare,  543 ;  6  Jur 
63S ;  Say  v.  Creed,  3  Hare,  455 :  8  Jur.  893 ;  PhiUipson  v.  Gatty,  6  Hare,  26  :  13  Jur.  430. 

2  Seton  188 ;  and  as  to  evidence  necessary  to  support  such  an  inquiry,  see  Miller  v.  Priddon,  1  M'N. 

&  G.  687.  But  the  Master  in  this  Province  has  not  the  power  which  a  Judge  in  England  has— 
and  where  a  Master  finds  that  a  party  interested  in  the  fund  is  not  before  the  Court,  he  should 
cause  him  to  he  served  with  notice  of  the  Decree  under  Order  60 ;  and  he  should,  in  no  case, 
dispense  with  this  without  a  special  order  of  the  Court,  or  a  Judge. 

3  Musselman  v.  Snider,  3  Grant,- 158. 

*  15  &  16  Vie.  c.  86,  s.  43,  rr.  2,  3,  8.    And  see  our  Orders  No.  58. 
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The  rule  that  all  persons  interested  in  an  account  should  be  made 
parties  to  a  suit  against  the  accounting  party,  will  not  apply  where  it. 
appears  that  some  of  the  parties  interested  in  such  account  have  been 
accounted  with  and  paid ;  thus,  in  the  case  of  a  bill  by  an  infant  cestui 
que  trust  coming  of  age,  for  his  share  of  a  fund,  it  is  the  constant  practice 
to  decree  an  account,  without  requiring  the  other  cestui  que  trusts,  who 
have  come  of  age  before,  and  have  received  their  shares,  to  be  before 
the  Court.  And  in  the  case  of  a  partnership,  where  a  bill  was  filed 
against  factors  by  the  persons  interested  in  one  moiety  of  a  cargo  of 
tobacco,  for  a  discovery  and  account  as  to  that  moiety,  without  making 
the  person  interested  in  the  other  moiety  a  party,  and  it  appeared  that 
the  defendants  had  distinguished  in  their  accounts  between  him  and 
the  plaintiffs,  and  had  divided  the  funds,  and  kept  separate  accounts,  the 
Court  held  that  the  owner  of  the  other  moiety  was  not  a  necessary  party 
to  the  suit. "  And  where  A.,  B.  and  C,  being  partners  together,  A. 
agreed  with  D.  to  give  him  a  moiety  of  his  share  in  the  concern,  it  was 
held,  that  an  account  might  be  decreed  between  A.  and  D.,  without 
making  5.  and  C.  parties.^  It  is  also  held,  that  to  a  bill  by  a  person 
entitled  to  a  certain  aliquot  portion  of  an  ascertained  sum  in  the  hands 
of  trustees,  the  co-cestui  que  trusts  are  not  necessary  parties.^  In  some 
cases,  where  a  party  having  a  joint  interest  with  the  plaintiffs  in  the 
taking  of  an  account  has  been  abroad,  the  cause  has  been  allowed  to  go 
on  without  him ;  thus,  in  the  Exchequer,  where  a  bill  was  filed  by  some 
of  the  children  of  a  freeman  of  London,  who  was  dead,  for  an  account 
and  division  of  his  personal  estate,  and  it  appeared  that  one  of  the 
children  was  beyond  sea,  the  Court  was  moved  that  they  might  hear 
the  cause  without  him,  and  that  if  it  appeared  that  he  had  any  right, 
he  might  come  before  the  deputy  remembrancer  on  the  account ;  and, 
though  no  precedent  was  produced  of  such  an  order,  the  Court  gave 
liberty  to  hear  the  case  without  him.* 

The  question  whether  a  trustee  of  an  estate  can  be  called  upon  by  a 
purchaser  of  a  portion  of  an  estate,  sold  by  the  beneficiaries  to  different 
persons,  to  convey  to  him  the  legal  estate  in  such  portion,  without 
bringing  all  the  other  persons  interested  in  the  same  estate  before  the 
Court,  was  discussed  before  Lord  Eldon,  in  the  case  of  Goodson  v.  Ellison.  = 
In  that  case,  the  persons  beneficially  interested  in  an  estate  vested  in 
trustees  had,  many  years  before  the  commencement  of  the  suit,  pro- 

1  Weymouth  v.  BoyerA  Ves.  J.  416, 422 ;  see  also  Anm.  3  Eq.  Oa.  Ab.  166,  pi.  7 ;  Hills  v.  Nash  1 

Phil.  594,  597 :  10  Jur.  148. 

2  Brown  v.  De  Tmtet,  Jac.  384 ;  see  also  Bray  v.  Fromont,  6  Mad.  5. 

3  Smith  V.  Snow,  3  Mad.  10 ;  Hares  v.  Stringer,  16  Beav.  206 ;  see  also  Perry  v.  Knott,  5  Beav 

293 ;  LenagMn  v.  Smith,  2  Phil.  301 :  11  J  ur.  503 ;  Hunt  v.  Peacock,  6  Hare,  361 :  11  Jur.  665. 
^  Sogers  v.  Linton,  Bunb.  200.  ... 

"  3  Kuss.  583,  593,  596. 
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ceeded  to  sell  the  entirety  in  various  lots,  one  of  which  was  purchased 
by  the  plaintiff,  and  all  the  persons  beneficially  interested  joined  in 
conveying  it  to  him.  The  trustee,  however,  did  not  join,  and  upon  his 
death  the  legal  estate  became  vested  in  the  defendants :  upon  whose 
refusal  to  convey  without  the  sanction  of  the  Court'  the  bill  was  filed, 
and  a  decree  for  a  conveyance  by  the  defendants  was  pronounced  by 
Lord  Gifford,  M.  E.,  who  directed  that  they  should  pay  the  costs  of  the 
suit.  Upon  appeal,  however,  Lord  Bldon  expressed  considerable  doubts 
whether  a  trustee  could  be  called  upon  to  divest  himself  of  a  trust,  by 
conveying  different  parcels  of  the  trust  property  at  different  times,  and 
whether  it  was  not,  therefore,  necessary  to  have  all  the  other  cestui 
que  trusts  before  the  Court ;  but,  upon  re-argument,  he  stated  that  he 
thought  there  were  parties  enough  before  the  Court  to  enable  him  to 
make  a  decree :  though  as  it  was  the  case  of  an  old  trust,  he  thought 
the  Court  was  bound  to  enquire  into  the  facts,  and  that  the  trustees  had 
a  right  to  have  the  conveyance  settled  in  the  Master's  office. 

It  was  a  general  rule,  arising  out  of  the  preceding  principles,  admitting, 
of  very  few  exceptions,  that  a  trustee  could  not,  under  ordinary  circum- 
stances, institute  proceedings  in  Equity  relating  to  the  trust  property, 
without  making  the  cestui  que  trusts  parties  to  the  proceeding. '  Thus, 
where  a  bill  was  filed  by  trustees  for  sale,  against  a  purchaser,  for  a 
specific  performance  of  the  contract,  the  cestui  que  trusts  of  ^the  purchase 
money  were  held  to  be  necessary  parties,  unless  there  was  a  clause  in 
the  trust-deed  declaring  the  receipt  of  the  trustees  to  be  a  sufficient 
discharge  :  which  was  considered  as  a  declaration  by  the  author  of  the 
trust  that  the  receipt  of  the  persons  beneficially  interested  in  the  pro- 
duce of  the  sale  should  not  be  necessary  ;=  and  where  a  bill  was  filed  by 
certain  persons,  describing  themselves  as  trustees  for  a  society  consist- 
ing of  a  -great  number  of  persons,  for  the  specific  performance  of  an 
agreement  entered  into  by  themselves  for  the  benefit  of  the  society,  and 
a  demurrer  was  put  in,  because  the  members  of  the  society  were  not 
parties  to  the  suit,  upon  the  argument  of  which,  it  was  insisted  that  a 
trustee  could  not  file  a  bill  respecting  the  trust  property,  without  making 
the  cestui  que  trust  a  party,  and  that,  although  the  members  of  the 
society  were  so  numerous  that  it  was  not  practicable  to  make  all  of  them 
parties,  the  bill  ought  to  have  been  filed  by  some  of  them  on  behalf  of 
themselves  and  the  others,  and  that  it  did  not  appear  by  the  bill  that 
the  plaintiffs  were  even  members  of  the  society :  the  demurrer  was 
upon  these  grounds  allowed.'     Upon  the  same  principle,  if  a  mortgagee 

1  Kirk  V.  ClarH,  Free.  Cha.  275;  PhiUipson  v.  Gatty,  6  Hare  26 :  12  Jur.  430;  see,  however,  Alex- 

ander V.  Oana,  1  De  G.  &  S.  415. 

2  Per  Sir  J.  Leach,  V.  C,  Galverley  v.  Phelp,  6  Mad.  232. 
5  Douglas  v.  Borsfall,  2  S.  &  S.  184. 
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dies,  and  his  heir  files  a  bill  of  foreclosure,  the  executor  of  the  mort- 
gagee must  be  a  party :  because,  although  at  law  the  legal  right  to 
the  estate  is  in  the  heir,  yet  in  equity  he  is  only  considered  as  a  trustee 
for  the  executor,  who  is  the  person  entitled  to  the  mortgage  money;' 
and  for  this  reason,  where  the  heir  of  the  mortgagee  had  foreclosed  the 
mortgagor,  without  making  the  executor  of  the  mortgagee  a  party,  and 
a  bill  was  filed  by  the  executor  against  the  heir,  the  land  was  decreed 
to  the  executor.^  It  seems,  however,  that  although  the  personal 
representative  is  the  person  entitled  to  receive  the  money,  the  heir  has 
a  right  to  say  that  he  will  pay  oflf  the  mortgage  to  the  executor,  and 
take  the  benefit  of  the  foreclosure  himself; '  and  for  this  reason,  as  well 
as  that  before  stated,  the  heir  of  a  mortgagee  is  a  necessary  party  to  a 
bill  of  foreclosure  by  the  personal  representative,  unless  the  mortgagee 
has  devised  the  mortgaged  estate :  in  which  case,  as  we  have  seen,  his 
heir  is  not  a  necessary  p.arty  to  a  bill  by  the  devisee  to  foreclose  the 
equity  of  redemption.* 

There  were  instances,  according  to  the  former  practice  of  the  Court, 
in  which,  under  peculiar  circumstances,  trustees  were  allowed  to  main- 
tain a  suit,  without  their  cesto'  que  trusts ;  as  in  the  case  before  men- 
tioned^ of  trustees  under  a  deed,  by  which  estates  are  vested  in  them, 
upon  trust  to  sell,  and  to  apply  the  produce  amongst  creditors  or  others, 
with  a  clause  declaring  the  receipt  of  the  trustees  to  be  a  good  discharge 
to  the  purchasers. «  And  by  the  30th  Order  of  August,  1841,  the  cases 
in  which  the  cestui  que  trusts  were  dispensed  with,  as  parties  to  the  suit, 
were  greatly  increased  :  for  by  that  order  it  was  provided  that,  in  all 
suits  concerning  real  estate  which  was  vested  in  trustees  by  devise,  and 
such  trustees  were  competent  to  sell  and  give  discharges  for  the  pro- 
ceeds of  the  sale,  and  for  the  rents  and  profits  of  the  estate,  such 
trustees  should  represent  the  persons  beneficially  interested  in  the 
estate  or  the  proceeds,  or  the  rents  and  profits,  in  the  same  manner, 
and  to  the  same  extent,  as  the  executors  or  administrators,  in  suits 
concerning  personal  estate,  represent  the  persons  beneficially  interested 
in  such  personal  estate  ;  and  in  such  cases,  it  should  not  be  necessary 
to  make  the  persons  beneficially  interested  in  such  real  estate,  or  rents 
and  profits,  parties  to  the  suit ;  but  the  Court  might,  upon  consideration 
of  the  matter  on  the  hearing,  if  it  should  so  think  fit,  order  such  persons 
to  be  made  parties.     This  order  applied,  not  only  to  suits  by  persons 

1  Freak  v.  Horseij,  Nels.  93 ;  Freem.  180 :  1  Cha.  Ca.  51 :  2  Bq.  Ca,  Ab.  77,  pi,  a, 

2  Oobe  T.  Carlisle,  cited  2  Vem.  67. 

3  Olerkson  v.  Bowyer,  2  Vern.  67. 

1  Benvolze  v.  Cooper,  6  Mad.  371 :  ante. 

«  Ante. 

»  See  Galverley  v.  Phdp,  6  Mad.  229. 
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claiming  adversely  against  the  estate,  but  also  to  suits  by  some  of  the 
persons  beneficially  interested,  seeking  relief  in  respect  of  alleged  mis- 
conduct of  the  trustees ;  and  in  such  cases,  it  rendered  it  unnecessary 
that  persons  having  charges  on  the  estate  should  be  parties.  >  It  was 
necessary,  however,  that  the  trustees  who  were  empowered  to  give 
discharges,  should  themselves  be  entitled  to  the  legal  estate  :  otherwise, 
the  order  did  not  apply,  and  the  cestui  que  trusts  were  necessary  parties 
to  the  suit.  2  And  it  appears  that  the  order  did  not  apply  in  cases  of 
foreclosure  of  freeholds,  devised  in  trust  for  sale.' 

This  order  has  now  been  abrogated  :  *  the  cases  which  it  was  intended 
to  meet  being  included  in  the  more  comprehensive  enactment  above 
referred  to,'  whereby  it  is  provided,  that  in  all  suits  concerning  real 
or  personal  estate,  which  is  vested  in  trustees  under  a  will,  settlement, 
or  otherwise,  such  trustees  shall  represent  the  persons  beneficially 
interested  under  the  trust,  in  the  same  manner,  and  to  the  same  extent, 
as  the  executors  or  administrators,  in  suits  concerning  j)ersonal  estate, 
represent  the  persons  beneficially  interested  in  such  personal  estate  ; 
and  in  such  cases,  it  shall  not  be  necessary  to  make  the  persons  bene- 
ficially interested  under  the  trusts  parties  to  the  suit ;  but  the  Court 
may,  upon  consideration  of  the  matter,  on  the  hearing,  if  it  shall  so 
think  fit,  order  such  persons  or  any  of  them  to  be  made  parties. 

We  have  already  considered  the  application  of  this  rule  to  redemption," 
and  foreclosure  suits;''  but  it  applies  to  all  suits, ^  and  is  retrospective." 
It  has  been  held  that,  in  an  administration  suit,  the  trustees  of  settled 
shares  sufiiciently  represent  their  cestui  que  trusts.^"  It  has  also  been 
held,  that  executors  with  a  power  of  sale,  and  also  devises  in  trust 
subject  to  payment  of  debts,  are  trustees  within  the  rule  ;"  but  that  an 
executor,  with  only  an  implied  power  of  sale,  is  not."  The  rule  does 
not  apply  when  the  cestui  que  trusts  have  concurred  in  breaches  of  trust.'* 
And  where  an  estate  is  sold  under  a  decree  of  the  Court,  as  a  general 

'  Osborne  v.  Foreman,  3  Hare,  660 ;  8  Jur.  55 ;  Ward  v.  Sasseit,  5  Hare,  179 ;  see  alRO,  iipon  the 
construction  of  this  order,  Oox  y.  Barnard,  ib,  5.93 ;  Lloyd  v.  Smith,  13  Sim.  457 :  7  Jur.  460  ; 
Miller  V.  Euddlestone,  13  Sim.  467 :  7  Jur.  504 ;  Beeve  v.  Richer,  1  De  G.  &  S.  624 :  11  Jur.  960 ; 
Jones  V.  How,  7  Hare,  270 :  14  Jur.  145. 
''  Turner  v.  Hind,  12  Sim.  414. 

=  Wilton  V,  Joms,  2  T.  &  0.  C.  C.  244 ;  Chamberlain  v.  Thacker,1i  Jur.  785,  V.  0.  W. ;  14  Jur.  190, 
V.  C.  K.  B.    Our  Order  61  is  almost  a  counterpart  of  this  English  Order :  and  it  is  a  copy  of 
Eule  9,  of  See.  42,  of  the  Imp.  Sta.  15  &  16  Vie.  c.  86. 
*  By  Cons.  Ord.  Prel.  Ord.  e.  1. 
5  15  &  16  Vic.  c.  86,  B.  43,  r.  9. 
»  Ante. 
'  Ante,  Ibid. 

^  Fowler  v.  Bayldon,  9  Hare,  App.  78. 
"  Ibid.  ;  and  Ooldsmid  y.  Stone/iewer,  ib.  38 :  17  Jur.  199. 
'»  Sensem  y.  Mworthy,  9  Hare,  App,  43. 

"  S7taw  V.  Bardingham,  2  W.  E.  657,  M.  E. ;  Smith  v.  Andrews,  4  W.  E.  353,  V.  0.  K. 
"  Soltm  V.  Stannard,  4  Jur.  N.  S.  576,  M.  E. 
"  Jesse  V.  Bennett,  6  De  G.  M.  &  Q.  609 ;  3  Jur.  N.  S.  1125. 
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rule  (with  a  possible  exception  in  some  cases  of  .extreme  difS.culty), 
the  Court  will,  in  the  exercise  of  its  discretion,  require  all  the  persons 
interested  in  the  proceeds  to  be  parties  to  the  suit,  or  to  be  served  with 
notice  of  the  decree,  in  order  to  secure  a  proper  and  advantageous  sale, 
and  protect  the  title  of  purchasers  from  being  open  to  inquiry  or  im- 
peachment ; '  and  wherever  the  trustees'  personal  interest  may  prevent 
them  protecting  the  interest  of  the  cestui  que  trusts,  the  Court  will  require 
the  cestui  que  trusts,  or  some  of  them,  to  be  made  parties. ^ 

Trustees  cannot,  however,  represent  some  of  the  cestui  que  trusts  in 
any  contention  inter  se ;  but  only  where  the  contention  is  between  all 
the  cestui  que  trusts  on  the  one  hand,  and  a  stranger  on  the  other.  = 

Even  before  the  passing  of  the  late  Act,  or  the  orders  of  August, 
1841,  in  cases  where  the  interest  of  the  cestui  que  trusts  was  collateral  to 
the  rights  between  the  plaintiff  and  the  defendant,  a  person  standing 
in  the  place  of  trustee  has  been  allowed  to  maintain  a  suit  respecting 
the  trust  property,  without  making  the  persons  for  whom  he  is  trustee 
parties ;  thus,  the  pawnee  of  a  chattel,  or  his  representative,  may  main- 
tain a  suit  for  the  chattel  without  making  the  pawner  a  party.  And  so, 
in  the  case  of  Saville  v.  Tankred,*  where  a  bill  was  brought  for  an 
account,  and  for  the  delivery  of  a  strong  box,  in  which  were  found 
jewels,  and  a  note  in  these  words  ;  "  Jewels  belonging  to  the  Duke  of 
Devonshire,  in  the  hands  of  Mr.  Saville,"  whose  representative  the 
plaintiff  was,  and  in  whose  possession  they  had  been  for  fifty  years,  and 
an  objection  was  taken  that  the  Duke's  representative  ought  to  have 
been  a  party :  it  was  held,  that  the  plaintiff  might  sustain  the  suit 
without  him.  Upon  the  same  principle,  where  one  of  two  trustees  had ' 
been  prevailed  upon  by  his^co-trustee  to  transfer  the  trust  fund  into 
his  name  alone,  and  the  co-trustee  afterwards  sold  the  stock  and 
received  the  produce,  and  never  replaced  it,  a  demurrer,  on  the  ground 
that  the  cestui  que  trusts  were  not  made  parties  to  a  bill  filed  by  the 
trustee  against  his  co-trustee  to  compel  him  to  replace  the  stock,  was 
overruled.  =  And  where  a  trustee  filed  a  bill  to  foreclose  a  mortgage, 
it  being  a  breach  of  trust  to  have  lent  the  money  upon  such  a  security, 
it  was  held  that  the  cestui  que  trusts,  wh6  had  never  authorized  or  adopted 
the  mortgage,  were  unnecessary  parties."     If,  however,  the  cesto' g'Me 

>  Soodij  V.  Elggins,  9  Hare,  App.  32 ;  Piggott  v.  Piggoit,  2  N.  E.  14,  V.  0.  W. 

2  Bead  v.  Prest,  1  K.  &  J.  183. 

3  Eamond  v.  Wallcer,  3  Jur.  N.  S.  686,  V.  0.  W. 
■>  1  Ves.  S.  101 ;  3  Swanst,  141,  n. 

»  Franco  v.  Franco,  3  Ves.  75 ;  May  v.  Sellyij,  1  T.  &  C.  G.  O.  235 :  6  Jur.  52  ;  Sorslaj  v.  'Fawccti, 
11  Beav.  565 ;  Peake  v.  Ledger,  8  Hare,  313 :  4  De  G.  &  S.  137  (w)iich  was  the  case  of  executors) ; 
Baynard^.  WooKey,  20  Beav.  583;  see,  bowoTer,  Chancellor  y.  Morecraft,  11  Beav.  263:  and 
see  Bridget  v.  Eames,  1  Coll.  72,  where  the  "bill  was  filed  against  one  of  the  cestui  que  trusts 
to  recover  the  trust  property,  and  the  other  cestui  gue  trusts  were  held  unnecessary  parties. 

»  Allen  V.  Knight,  5  Hare,  273,  277:  10  Jur.  943. 
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trusts  have  concurred  in  a  breach  of  trust,  one  trustee  cannot  sue  his 
co-trustee  without  making  them  parties. ' 

And  here  it  may  be  observed,  that  the  personal  repreisentative,  in  all 
cases,  represents  the  personal  estate  of  the  deceased,  and  is  entitled  to 
sue  for  it  in  Equity  as  well  as  at  law,  without  making  the  residuary 
legatees,  or  any  of  the  other  persons  interested  in  it,  parties  to  the  suit. 
For  this  reason,  where  a  woman  by  her  will  gave  all  her  personal  estate 
to  her  bastard  child,  and  made  B.  and  C.  her  executors,  and  died :  and 
within  a  short  time  after,  the  bastard  died  intestate ;  upon  a  bill  filed 
by  the  executor  against  a  person  in  whoso  hands  the  property  of  the 
mother  was,  praying  for  an  account,  the  defendant  demurred,  because 
the  representative  of  the  bastard  and  the  Attorney-General  were  not 
parties,  but  the  demurrer  was  overruled :  it  being  held,  that  the  executor 
was  legally  entitled  to  the  estate  of  his  testatrix ;  and  though  this  may 
be  in  trust  for  another,  yet,  as  the  executor  has  the  legal  title,  he  can 
give  a  good  discharge  to  the  defendant.^  Where,  however,  there  has 
been  a  great  lapse  of  time  since  the  death  of  the  testator,  and  it  seems 
doubtful  who  are  the  persons  beneficially  interested  under  his  will,  the 
Court  will  not,  as  of  course,  order  payment  to  a  personal  representative 
of  funds  recovered  in  the  cause,  but  may  direct  them  to  be  paid  into 
Court.  3 

So  also,  assignees  of  bankrupts  may  either  maintain  or  defend  suits 
relating  to  the  estates  vested  in  them  as  such  assignees,  without  the 
creditors  for  whom  they  are  trustees  being  made  parties  to  the  suit.* 
Nor  is  it  necessary,  in  such  case,  that  the  bankrupt,  notwithstanding 
his  interest  in  the  residue,  should  be  before  the  Court :  *  though,  from  a 
decision  in  Vernon's  Eeports,  it  appears  to  have  been  formerly  considered 
requisite.  6 

The  rule,  that  where  the  person  by  law  entitled  to  represent  the 
personal  estate  is  party  to  the  suit,  legatees  or  other  persons  interested 
in  the  estate  need  not  be  parties,  does  not  extend  to  the  case  of  a  resi- 
duary legatee  suing  for  his  share  of  the  residue :  in  which  case,  as  we 
have  seen,'  it  is  generally  necessary  that  all  the  residuary  legatees  should 
be  made  parties  to  the  suit,  either  as  plaintiffs  or  defendants,  or  by  being 
served  with  notice  of  the  decree ; "  although,  where  the  number  of  the 

1  Jesse  V.  Bennett,  6  De  G.  M.  &  G.  609 ;  2  Jur.  N.  S.  1125. 

"^  Jones  T.  Goodchiia,  3  P.  Wms.  33 ;  see  also  Fealce  v.  Ledger.,  8  Hare,  313. 

=  Loy  V.  Duckett,  O.  &  P.  305,  313 ;  Me  parte  Bam,  3  M.  &  C.  2E,  29 ;  1  Jur.  668 ;  Re  Uakmy,  IJ.  & 

H.  249 ;  Fennington  v.  BvckUy,  6  Hare  451,  459 ;  11  Jur.  468  ;  and  eee  Adams  v.  Barry,  2  Coll. 

285,  where  the  Court  required  the  residuary  legatee  to  be  made  a  party. 
*  Spragg  T.  Binkes,  5  Ves.  587. 

»  3  P.  Wma.  311  u.  I. ;  Kaye  v.  FosbrooTce,  8  Sim.  28 ;  Dyson  v.  Hornby,  7  De  G.  M.  &  G.  1 ;  ante, 
»  Sharpe  v.  Qamon,  2  Vern.  32 ;  1  Eq.  Ca.  Ab.  72 ;  PI.  7. 
'  Ante. 
e  15  &  16  Vic.  u.  86,  s.  43,  rr.  1,  8 ;  and  our  orders  No.  58. 
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class  is  great,  the  Court  lias  sometimes  dispensed  with  the  necessity 
of  making  them  all  parties,  and  allowed  one  to  sue  on  behalf  of  the 
others. '  And  whore  legacies  are  charged  upon  real  estate,  one  legatee 
suing  for  his  legacy,  must  make  all  the  other  legatees  parties,  either  as 
plaintiffs  or  defendants  to  the  bill,  or  by  serving  them  with  notice  of  the 
decree.^  It  seems  to  have  been  doubtful  whether,  under  the  former 
practice,  trustees  of  real  estate  for  the  payment  of  debts  could  sue  with- 
out bringing  before  the  Court  the  creditors  for  whom  they  are  trustees ;  = 
but  it  is  apprehended,  that  in  such  cases,  the  Court  would  now  generally 
allow  the  trustees,  under  the  9th  rule  above  referred  to,  to  rej)resent  the 
creditors.* 

And  now,  one  of  several  cestui  que  trusts,  under  any  deed  or  instrument, 
may  be  a  plaintiff  or  defendant,  as  representative  of  his  class,  in  a  suit 
for  the  execution  of  the  trusts  of  the  deed  or  instrument,  the  others  of 
the  class  being  served  with  notice ,  of  the  decree  ; '  but  any  cestui  que 
trusts  who  have  concurred  in  a  breach  of  trust,  must  be  parties  to  a  suit 
to  make  a  trustee  liable  for  the  loss  occasioned  thereby. " 

But  although,  in  ordinary  cases,  the  executor  represents  the  whole 
personal  estate,  and  no  legatee  need  be  a  party,  because  the  personal 
estate  may  be  exhausted  by  the  debts,  and  the  interest  of  the  legatee  is 
therefore  uncertain,  it  has  been  held,  that  the  appointees  under  the  will 
of  a  feme  covert  are  in  a  different  situation,  and  that  they  must  be  made 
parties  ;  therefore,  where  the  administrator  with  the  will  annexed  of  a 
married  woman,  filed  a  bill,  praying  that  the  defendants  might  pay 
over  to  him  a  sum  of  money,  as  to  which  a  testamentary  appointment 
had  been  executed  by  the  testatrix,  by  virtue  of  a  power  in  her  marriage 
settlement,  without  making  the  appointees  parties,  the  Court  ordered 
the  case  to  stand  over,  with  leave  for  the  plaintiff  to  amend  by  bringing 
the  appointees  before  the  Court.'  It  is  apprehended,  however,  that  the 
Court  would  not  now  require  the  cestui  que  trusts  to  be  parties  in  such  a 
case. '  Where  the  appointees  were  very  numerous,  and  the  bill  was 
filed  by  some  of  them  on  behalf  of  themselves  and  the  others,  the  Court 
dispensed  with  the  general  rule  which  required  them  all  to  be  parties. " 

'  Harvey  v.  3arvey,  4  Beav.  215,  220 ;  see  also  Smart  v.  Bradstoelc,  1  Beav.  BOO :  Bateman  V. 

Margerison,,  6  Hai-e,  496,  499 ;  tut  see  Jones  v.  Howe,  t  Hare,  267 ;  14  Jur.  145 ;  see  also  Soody 

V.  Biggins,  9  Hare,  App.  32,  particularly  the  observations  of  Sir  Qeo.  Turner,  V.  C,  at  p.  38. 
2  Morse  v.  Sadler,  1  Cox  352 ;  15  &  16  Vic.  c.  86,  s.  42,  rr.  2, 8 ;  and  onr  orders  No.  58. 
"  Ld.  Red  174 ;  Harrison  v.  Stewardson,  2  Hare  530,  532 ;  Thomas  v.  Dunning,  6  De  G.  &  S.  618. 
*  Morley  v.  Morley,  25  Beav.  258.    In  Knight  v.  Poeock,  24  Beav.  436 :  4  Jur.  N".  S.  197,  it  was 

held,  that  the  trustees  did  not  represent  creditors  who  had  not  acceded  to  the  deed, 
s  15  &  16  Vic.  c.  86,  B.  42,  rr.  4,  6 ;  IPLeod  v.  Annesley,  16  Beav.  600 ;  Jones  v.  James,  9  Hare,  App. 

80 ;  and  see  rules  4  and  fi  of  our  orders  No.  58,  which  are  copies  of  these  English  Rules. 
»  Jessie  v.  Bennett,  6  De  G.  M.  &  G.  609 ;  2  Jur.  N.  S.  1125 ;  Williams  v.  Allen,  29  Beav.  292. 
'  Court  V.  Jefery,  1  S.  &  S.  106. 
e  Musters  v.  Wright,  2  De  6.  &  S.  777;  and  Bee  Setvell  v.  Ashley,  3  De  G.  M.  &  Q.  9.33 :  Ee  Newbery, 

10  W.  R.  378,  V.  C.  K. 
»  Manning  y.  Thesiger,  1  S.  &  S.  106. 
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It  is  to  be  observed,  that  in  Craker  v.  Parrott,^  on  a  bill  filed  by  one  of 
four  children  who  were  appointees  of  their  mother,  to  set  aside  the 
appointment  on  account  of  the  unfairness  of  the  distribution,  it  was 
held,  that  all  the  other  children  who  were  appointees  need  not  be  parties, 
because  they  might  go  in  before  the  Master. 

But  although  an  executor  or  administrator,  as  representing  the  ' 
personal  estate  and  all  those  interested  in  it,  may  sue  for  the  recovery 
of  any  part  of  that  estate,  without  making  the  persons  beneficially 
interested  parties  to  the  proceeding,  yet,  where  there  are  more  than 
one  executor  or  administrator,  they  must  all  be  parties,  though  one  of 
them  be  an  infant.^  Where,  however,  one  executor  of  several  has  alone 
proved,  it  has  been  held  that  he  may  stie  without  making  the  other 
executors  parties,  although  they  have  not  renounced.'  'In  this  respect 
the  rule  of  Courts  of  Equity  is  different  from  that  of  Courts  of  Law:  as 
there,  if  there  be  several  executors  or  administrators,  they  must  all 
join  in  bringing  actions,  though  some  have  not  proved  the  will."  And 
where  a  person  devises  that  his  executors  shall  sell  his  land,  and  leaves 
two  executors,  who  renounce,  and  administration  is  granted  to  A.,  who 
brings  a  bill  against  the  heir  to  compel  a  sale,  it  seems  the  renouncing 
executors,  in  whom  the  power  of  sale  collateral  to  the  executorship 
was  vested,  ought  not  to  be  made  parties.  =  The  rules  adopted  by  Courts 
of  Equity  differ  from  those  of  Courts  of  Law  in  matters  of  this  descrip- 
tion, because  at  Law  all  persons  having  a  joint  interest  must  join  in  an 
action  as  plaintiffs ;  but  in  Equity  it  is  sufficient  that  all  parties  inte- 
rested in  the  subject  of  the  suit  should  be  before  the  Court,  either  as 
plaintiff's  or  defendants ;  therefore,  one  of  two  or  more  assignees  of  a 
bankrupt  may  sue  in  equity  without  his  co-assignees,  provided  they 
are  made  defendants ; "  and  so,  one  executor  may  sue  without  his  co- 
executor  joining,  if  the  co-executor  be  made  a  defendant.  It  appears 
that  in  a  case  of  this  description.  Lord  Thurlow  at  first  doubted  whether 
the  co-executor  was  entitled  to  his  costs,  but  that  he  at  length  ordered 
them  to  be  paid.'' 

It  may  be  collected  from  several  of  the  preceding  cases,  that  although 
all  persons  claiming  concurrent  interests  with  the  plaintiff  are  necessary 

1  a  Cha.  Ca.  228. 

2  OJleij  T.  Jenney,  3  Cha.  Rep.  92 :  Wma.  Exors.  1692. 

s  Smies  v,  WiUiams,  1  Sim.  6,  8.  It  will  be  seen,  on  referring  to  the  report  of  this  case,  that  Sir 
John  Leach,  V.  0.,  is  reported  to  have  said :  "  Where  one  executor  has  alone  proved,  he  may 
sue  in  Equity,  as  well  as  at  Law,  without  naming  the  others  as  parties ;"  hut  in  Cummiris  v. 
Ounvmins,  3  Jo.  &  Lat.  92,  Ld.  St.  Leonards,  then  L.  0.  of  Ireland,  speaking  of  this  case,  said : 
"  This  may  be  so  as  to  suits  in  Equity,  but  certainly  it  is  not  the  case  as  to  actions  at  Law ;" 
and  see  Forsyth  v.  Brake,  1  Grant,  223.  - 

4  See  Hemloe^s  case,  3  Bep.  366 ;  Kilby  v.  Stanton,  2  Y.  &  J.  77 ;  and  see  Wms.  Exors,  1692,  and  the 
cases  there  cited ;  Add.  Cont.  960. 

=  Tales  V.  Compton,  2  P.  Wms.  308. 

e  mikins  T.  Fry,  1  Mer.  244,  262. 

"  Blmnt  T.  Burmo,  3  Bro.  C.  C.  90. 
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parties,  yet  it  is  not  requisite  that  sucii  interests  should  be  immediate ; 
the  rule  will  equally  apply,  whether  the  interest  be  in  possession, 
remainder  or  reversion ;  and  upon  this  principle  it  is  held,  that  in  all 
cases  in  which  an  estate  is  claimed  by  a  person  deriving  title  under  a 
settlement,  made  either  by  deed  or  will,  it  is  necessary  to  make  all  the 
persons  claiming  under  such  settlement  parties  to  the  suit,  down  to  the 
person  entitled  to  the  first  vested  estate  of  inheritance,  either  in  fee  or 
in  tail,  inclusive.  Thus,  where  a  bill  was  filed  for  the  execution  of  a 
trust  for  settling  an  estate  on  several  branches  of  a  family,  it  was  held 
necessary  to  make  the  first  person  entitled  to  the  inheritance  a  party. ' 
And  where  A.  was  tenant  for  years,  with  remainder  to  B.  for  life,  with 
remainder  to  C.  in  fee,  and  B.  brought  a  bill  against  A.  for  an  injunction 
to  restrain  his  committing  waste,  it  was  held  that  the  remainderman,  or 
reversioner  in  fee,  ought  to  be  before  the  Court.  =  It  will  be  borne  in 
mind,  however,  that  where  the  property  is  vested  in  trustees  under  the 
deed  or  will,  the  trustees  now  generally  represent  all  the  cestui  que 
trusts. " 

It  is  not  necessary,  in  such  cases,  to  bring  before  the  Court  any  person 
entitled  in  remainder  or  reversion  after  the  first  vested  estate  of  in- 
heritance, because  such  person  is  considered  sufficient  to  support  all 
those  who  are  in  remainder  behind  him  ;  and  where  an  exception  was 
taken  to  a  bill,  for  want  of  proper  parties,  for  that  a  remainderman 
expectant  upon  an  estate  tail  was  not  a  party,  the  exception  was  over- 
ruled, because  such  a  remainderman  is  not  regarded  in  Equity.*  And 
it  has  repeatedly  been  determined,  that  if  there  be  a  tenant  for  life, 
remainder  to  his  first  son  in  tail,  remainder  over,  and  the  tenant  for 
life  is  brought  before  the  Court  before  he  has  issue,  the  contingent 
remaindermen  are  barred.  ^ 

Although,  in  cases  of  this  description,  the  first  person  in  existence 
who  is  entitled  to  a  vested  estate  of  inheritance  is  sufiicient  to  represent 
all  remainders  behind  him,  yet,  it  is  necessary  that  all  persons  entitled 
to  intermediate  estates,  prior  to  the  first  vested  estate  of  inheritance, 
should  be  before  the  Court;  thus,  where  a  marriage  settlement  was 
made  of  lands  on  the  husband  for  life,  remainder  to  the  wife  for  life, 
with  divers  remainders  over,  and  a  bill  was  brought  by  the  husband,  im 

1  Mnch  T.  Finch,  2  Ves.  S.  493.  Where  the  first  tenant  in  tail  was  a  lunatic,  the  person  entitled  to 
,  the  next  estate  of  inheritance  was  held  a  necessary  party,  Singleton  v.  Eopkini,  1  Jur.  N.  9. 
ai99,  V.  C.  S. 

«  Per  Lord  King,  in  MoUineux  v.  Powell,  cited  3  P.  Wms.  208,  n. ;  see  1  Dick.  197, 193,  arid  Eden  on 
Injunctions,  163. 

'  15  &  16  Vic.  0.  86,  s.  42,  r.  9,  and  our  Order  61,  which  is  a  copy  of  Enle  9  of  Sec.  42,  of  the  Imp.  Sta. 

■>  Anon.,  2  Eci.  Ca.  Ab.  166,  PI.  8 ;  Llmja  y.  Jofines,  9  Ves.  37,  55. 

'  Per  Lord  Eedesdale,  in  Oiffard  v.  Hort,  1  Sch.'&  Lef.  408;  see  also,  as  to  tenant  for  life  repre- 
senting persons  contingently  entitled  in  remainder,  in  a  salt  as  to  personalty,  Fowler  v.  James, 
1  0.  P.  Coop.  t.  Cott.  290 : 1  Phil.  803 ;  and  see  Boberis  v.  Bolierts,  2  Phil.  534 :  12  Jur.  148. 
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order  to  have  the  opinion  of  the  Court  whether  a  certain  parcel  of  land 
was  not  intended  to  be  included  in  the  settlement,  and  the  wife  was 
not  a  party,  the  case  was  ordered  to  stand  over,  in  order  that  she  might 
be  made  a  party :  the  Court  being  of  opinion,  that  if  a  decree  should  be 
made  against  the  husband,  it  would  not  bind  her ; '  and  so,  where  a  bill 
was  brought  by  a  son,  who  was  remainderman  in  tail  under  a  settle- 
ment, against  his  father,  who  was  tenant  for  life  under  the  same 
settlement,  to  have  the  title-deeds  brought  into  Court,  that  they  might 
be  forthcoming  for  the  benefit  of  all  parties  interested,  and  objections 
were  taken  for  want  of  parties,  one  of  which  was,  that  a  daughter  of 
the  defendant,  who  was  interested  in  a  trust  term  for  years,  prior  to 
the  limitation  to  the  plaintiff,  was  not  before  the  Court,  Lord  Hard- 
wicke  held  the  objection  good.= 

Another  objection  in  the  same  case  was,  because  certain  annuitants 
of  the  son,  upon  his  reversion  after  the  death  of  his  father,  were  not 
parties ;  and  Lord  Hardwicke  held,  that  he  could  not  make  the  order 
prayed  until  the  annuitants  were  first  heard,  and  that,  consequently, 
the  objection  must  be  allowed.  Prom  this  it  would  seem,  that  although 
a  remainderman  in  tail  may  maintain  a  suit,  without  bringing  the 
persons  entitled  to  subsequent  remainders  before  the  Court,  yet,  if  he 
has  charged  or  encumbered  his  estate  in  remainder,  the  persons  inter- 
ested in  such  charge  or  incumbrance  must  be  parties  ;  and  it  is  held, 
that  a  person  claiming  under  a  limitation  by  way  of  executory  devise, 
not  subject  to  any  preceding  vested  estate  of  inheritance  by  which  it 
may  be  defeated,  must  be  a  party  to  a  suit  in  which  his  rights  are 
involved ;  but  executory  devisees  not  in  esse,  may  be  bound  by  a  decree 
against  the  first  estate  of  inheritance.' 

Where  the  intermediate  estate  is  contingent,  and  the  person  to  take 
is  not  ascertained,  it  is  suiHcient  to  have  before  the  Court  the  trustees 
to  support  the  contingent  remainder,  together  with  the  first  person  in 
esse  entitled  to  the  first  vested  estate  of  inheritance. «  Lord  Hardwicke, 
in  Hopkins  v.  Hopkins, '  states  the  practice  upon  this  point  thus :  "  If 
there  are  ever  so  many  contingent  limitations  of  a  trust,  it  is  an  estab- 
lished rule,  that  it  is  sufficient  to  bring  the  trustees  before  the  Court, 
together  with  him  in  whom  the  first  remainder  of  the  inheritance  is 
vested ;  and  all  that  may  come  after  will  be  bound  by  the  decree,  though 
not  in  esse,  unless  there  be  fraud  or  collusion  between  the  trustees,  and 
the  first  .person  in  whom  a  remainder  of  inheritance  is  vested."    In 

>  Berring  v.  Yoe,  1  Atk.  290. 

^  Pyncent  v.  Pyncent,  3  Atlc.  B71. 

5  Ld.  Red.  174. 

*  Lord  Cholmondeley  v.  Lord  Clinton,  2  J.  &  W.  1, 133. 

"  1  Atk.  590 ;  tut  as  to  the  report  of  this  case,  see  2  J.  &.  W.  18, 192. 
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Lord  Cholmondeley  v.  Lord  Clinton,  •  in  which  the  estate  which  was  the 
subject  of  litigation  was  settled  upon  Lord  Clinton  for  life,  and,  after 
remainders  to  his  children  (who  were  unborn),  and  their  heirs  in  tail, 
upon  the  person  who  should  then  be  entitled  to  claim  as  Lord  Clinton 
in  tail,  with  the  ultimate  remainder  to  the  existing  Lord  Clinton  in  fee, 
it  was  objected  that  the  person  presumptively  entitled  to  the  barony 
ought  to  have  been  a  party ;  but  Sir  Thomas  Plumer,  M.  E.,  oven-uled 
the  objection  upon  the  ground  above  stated. 

If  a  person  entitled  to  an  interest  prior  in  limitation  to  any  estate  of 
inheritance  before  the  Court,  should  be  born  pending  the  suit,  that 
person  must  be  brought  before  the  Court  by  a  supplementary  proceed- 
ing ;  -  and  if  the  first  tenant  in  tail  is  plaintiff  in  a  suit,  and  dies  without 
issue  before  the  termination  of  the  suit,  it  has  been  held  that  the  next 
remainderman  in  tail,  although  he  claims  by  new  limitation,  and  not 
through  the  first  plaintiff  as  his  issue,  is  entitled  to  continue  the  suit  of 
the  former  tenant  in  tail  by  supplemental  bill,  and  to  have  the  benefit 
of  the  evidence  and  proceedings  in  the  former  suit.^ 

In  all  the  preceding  cases,  the  rights  of  the  several  parties  to  the 
subject-matter  in  litigation  were  consistent  with  each  other,  and  were 
the  result  of  the  same  state  of  facts :  so  that  the  same  evidence  which 
would  establish  those  facts,  would  establish  the  rights  of  all  the  parties 
to  maintain  the  litigation ;  the  rules,  therefore,  of  Equity  require,  that 
all  those  parties  so  deriving  their  right  of  litigation  from  the  same  facts, 
should,  subject  to  the  exceptions  which  we  have  noticed,  be  brought 
before  the  Court,  in  order  that  such  their  rights  may  be  simultaneously 
disposed  of  In  cases,  however,  where  the  claims  of  the  several  parties 
to  the  subject-matter  of  the  suit  do  not  arise  out  of  the  same  state  of 
circumstances,  but  can  only  be  supported  upon  grounds  which  are 
inconsistent  with  each  other,  so  that,  if  the  grounds  upon  which  the 
plaintiff  supports  his  claim  be  correct,  the  case  relied  upon  by  the  other 
parties  claiming  the  same  thing  cannot  be  supported,  then  such  other 
parties  need  not  be  brought  before  the  Court.  And  the  reason  of  this 
is  obvious ;  for  if  a  plaintiff,  resting  his  case  upon  a  particular  title 
which  is  inconsistent  with  the  title  set  up  by  the  other  claimants,  is 
able  to  establish  the  truth  of  his  case  by  evidence,  he  will  be  entitled  to 
a  decree  against  the  defendant  whom  he  sues ;  if  he  is  not  in  a  situation 
to  establish  his  case,  his  bill  must  of  course  be  dismissed,  and  the 
circumstance  of  his  having  brought  other  parties  claiming  .under .  a 
different  title  before  the  Court,  woitUI  be  of  no  advantage  to  the  defen- 

1  2  J.  &  W.  1, 133. 

2  Ld.  Bed.  174. 

'  Lloyd  V.  Johnes,  9  Yes.  37,  58. 
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dant  principally  sued ;  because,  if  the  plaintiff  fails  in  his  claim,  the  bill 
must  be  dismissed  as  against  them  as  well  as  against  the  principal 
defendant,  and  such  dismissal  can  be  no  bar  to  prevent  the  other  parties 
themselves  from  asserting  their  claim  against  the  defendant. 

Upon  this  principle,  it  would  seem  (though  the  question  has  been 
considered  doubtful),  that  an  impropriator  of  tithes  is  not  a  proper  party 
to  a  suit  by  a  Vicar  against  occupiers  for  tithes  ;  nor  a  Vicar  a  proper 
party  to  such  a  suit  by  an  impropriator. ' 

But  whether  it  be  or  be  not  improper  to  make  the  impropriator  a 
party  to  a  bill  for  tithes  by  a  vicar,  yet,  if  he  is  made  a  party, "improperly 
or  not,  and  does  not  think  fit  to  demur,  or  by  his  answer  to  insist  that 
he  ought  not  to  be  made  a  party,  or  enter  into  the  discussion,  but  chooses 
to  join  in  an  answer  with  the  occupiers,  and  to  suggest  and  prompt  their 
defence,  the  question  becomes  a  very  different  one;  and  though  no 
account  can  be  decreed  against  him,  yet,  it  would  be  diflftcult  to  say  that 
he  may  not  be  made  to  pay  the  costs.  = 

And  so,  if  a  person,  not  being  an  impropriator,  but  merely  a  portionist 
of  tithes,  should  join  in  the  defence  of  a  suit  on  the  ground  of  his  title, 
and  the  defence  should  fail,  he  may  be  ordered  to  pay  the  costs,  although 
there  can  be  no  other  decree  against  him.  ^ 

With  respect  to  suits  for  specific  performance,  it  is  a  general  rule,  that 
none  but  parties  to  the  contract  are  necessary  parties  to  the  suit ;  ^  and 
where  there  are  other  persons  so  interested  in  the  subject-matter  of  the 
contract  as  that  their  concurrence  is  necessary  for  the  completion  of 
the  title,  it  is  the  duty  of  the  vendor  to  bring  them  forward,  to  assist 
in  giving  effect  to  his  contract,  but  as  plaintiffs,  they  have  no  right  to 
sue.  If  such  persons  should  be  infants,  and  it  were  attempted,  by  making 
them  co-plaintiffs  with  the  vendor,  to  bind  their  rights  by  a  decree,  the 
fact  of  their  being  so  made  parties  would  be  a  fatal  objection  to  the  suit; 
and  whether  the  point  was  or  was  not  raised  by  the  other  parties,  the 
Court  would  refuse  to  pronounce  a  decree ;  ^  and  as  such  persons  cannot 
sue  as  plaintiffs,  in  suits  for  specific  performance  by  vendors,  so,  in  suits 
by  purchasers,  they  cannot  be  made  defendants. "     It  would  appear, 

'  Williamson  t.  Lord  Lonsdale,  Dan.  171 ;  0  Pri.  187 ;  Williams  v.  Price,  Dao.  13 ;  4  Pri.  156 ;  Carte 

T.  Bull,  3  Atk.  500;  Fetch  \.  Saltan,  cited  1  J.  &W.  515;  Daws  v.  3enn,ib.  SIS;  Jao.  95; 

Baily  v.  Worrall,  Bunb.  115 ;  Cooke  v.  Blunt,  2  Sim.  417 .  Tooth  v.  Dean  ana  Chapter  of  Can- 

terhury,  3  Sim.  49. 
2  Per  L.  C.  B.  Alexander,  in  Wmg  v.  Morrell,  M'  CI.  &  Y.  625. 
5  Ibid. 
«  Eobertson  t.  Great  Western  Bailway  Company,  10  Sim.  314 ;  Humphreys  v.  Ilollis,  Jac.  76 ;  Pater- 

son  V.  Long,  5  Beav.  186 ;  Peacock  v.  Penson,  11  Beav.  365 ;  12  Jur.  951 ;  Fetre  v.  Duncombe,  7 

Hare  34 ;  see  however,  Baking  v.  }Vhimper,  26  Beav.  668. 
5  Wood  V.  White,  4  M.  &  C.  483. 
°  Tasker  v  Small,  3  M.  &  C.  63 ;  1  Jur.  936 ;  but  see  West  Midland  Bailway  Company,  v.  Nixon,  1 

H.  &  M.  176. 
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however,  that  in  some  cases,  where,  subsequently  to  the  contract,  another 
person  has  acquired  an  interest  under  the  vendor,  with  notice  of  the 
rights  of  the  j)urchaser,  the  latter  has,  in  a  suit  for  specific  performance, 
been  allowed  to  join  such  person  with  the  vendor  as  a  defendant  to  the 
suit. ' 

Formerly,  it  was  the  invariable  practice  to  require  the  heir-at-law  to 
be  a  party  to  the  suit,  in  all  cases  where  the  trusts  of  a  will  of  real 
estate  were  sought  to  be  executed.  This  practice  arose  from  the  peculiar 
principle  adopted  in  cases  of  wills  relating  to  real  estate  :  namely,  that 
the  Court  would  not  carry  into  effect  a  will  of  real  estate  until  the  due 
execution  had  been  either  admitted  by  the  heir,  or  proved  against  him; 
and  for  this  purpose,  it  was  necessary  that  the  heir  should  be  made  an 
adverse  party.  The  case  of  an  heir-at-law  was;  therefore,  an  exception 
to  the  rule  above  laid  down,  that  persons  claiming  under  titles  incon- 
sistent with  those  of  the  plaintiff,  need  not  be  made  parties  to  the  suit. 

Although,  however,  the  heir-at-law  was  a  necessary  party  to  suits 
instituted  for  the  purpose  of  making  devised  estates  applicable  to  the 
payment  of  debts,  he  was  not  a  necessary  party  to  suits  instituted  by 
creditors,  claiming  under  a  deed  whereby  estates  had  been  conveyed  to 
trustees  to  sell  for  payment  of  debts  :  unless  he  was  entitled  to  the 
surplus  of  the  money  arising  from  the  sale. 

Even  before  the  las1>mentioned  order,  there  were  some  cases  in  which 
the  Court  would  direct  the  execution  of  the  trusts  of  a  will,  where  the 
heir-at-law  was  not  a  party ;  thus,  where  a  trustee  had  been  dead  several 
years,  and  freehold  lands,  subject  to  the  trust,  had  been  quietly  enjoyed 
tinder  the  will,  a  sale  was  decreed  without  the  heir  being  aparty.^  So, 
where  the  heir-at-law  was  abroad,  or  could  not  be  found,  or  made  default 
at  the  hearing,  the  trusts  of  a  will  have  been  executed  in  his  absence, 
but  without  a  declaration  that  the  will  was  well  proved ; '  and  even 
upon  some  occasions  the  Court  has,  upon  due  proof  of  the  execution  of 
the  will  and  of  the  sanity  of  the  testator,  declared  the  will  well  proved 
in  the  absence  of  the  heir.* 

As  there  is  no  provision  in  the  General  Order  above  referred  to,= 
to  make  evidence  of  the  execution  of  a  will  and  the  sanity  of  the  testator, 
taken  in  the  absence  of  the  heir-a1>law,  admissible  against  him,  or  any 
one  claiming  under  him,  the  Court  still  continues  unable,  by  decree  in 

'  Spence  v.  Bogg,  1  Coll.  255 ;  CoUett  v.  Bmer,  ib.  337 ;  but  see  Cults  v.  Thodey,  13  Sim.  206 ;  6  Jur. 
1027 :  1  Coll,  212  n.  (o)  223  n. ;  see  also  Leuty  v.  Eittas,  2  De  G.  &  J.  110 ;  4  Jar.  N.  S.  1166. 

2  Harris  v.  Ingledew,  3  P.  Wms.  91, 94.    There  is  no  Order  in  this  Province  similar  to  the  English 

one  referred  to,  being  Order  7. 1. 

3  Prench  v.  Baron,  1  Dick.  188 :  2  Atk.  120 ;  Stokes  v.  Taylor,  1  Dick.  349 ;  Cator  v.  Butter,  2  Dick. 

438 ;  Braiihwaite  t.  Boiinson,  ib.  439  n. 

4  Banister  v.  Way,  2  Dick.  599 ;  Williams  v.  Wliimjates,  2  Bro.  C.  C.  399 ;  Seton,  224.  et  sea. ;  Ld. 

Ked.  173. 
=  Ord.  Vn.  1. 
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his  absence,  to  insure  the  title  against  his  rights.  It  was  formerly  the 
practice,  where  the  heir-at-law  could  not  be  found,  to  make  the  Attorney- 
General  a  party  to  a  bill  for  carrying  the  trusts  of  a  devise  of  reJil 
estates  into  execution,  on  the  supposition  that  the  escheat  is  in  the 
Crown,  if  the  will  set  up  by  the  bill  should  be  subject  to  impeachment. 
If  any  person  should  claim  the  escheat  against  the  Crown,  that  person 
may  be  a  necessary  party, ' 

The  rule  which  has  been  before  noticed, ^  that  persons  claiming  under 
titles  which  are  inconsistent  with  that  of  tlie  plaintiff  should  not  be 
made  parties  to  a  suit,  even  though  they  are  in  a  situation  to  molest 
the  defendant  in  the  event  of  the  plaintiff  being  unsiiccessful  in  estab- 
lishing his  claim,  is  equally  applicable  to  prohibit  their  'being  made 
parties  as  co-plaintiffs  or  as  defendants.  Thus,  in  the  case  of  the  At- 
tomey-Gmeral  v.  Tarrington,'^  where  an  information  and  bill  were  ex- 
hibited in  the  Exchequer  by  the  King's  Attorney-General,  and  the 
Queen-Dowager,  and  her  trustees,  as  plaintiffs,  against  the  lessees  of 
the  Queen,  of  certain  lands  which  had  been  granted  to  her  by  the  Crown 
for  her  jointure,  in  respect  of  the  breach  of  the  covenants  in  their 
leases :  it  was  held,  that  the  King  and  Queen-Dowagcr  could  not  join, 
because  their  interests  were  several ;  and  so,  in  the  case  of  Lord  CJiol- 
mondeley  V.  Lord  Clinton,'^  where  a  bill  was  filed  by  two  persons,  one 
claiming  as  devisee,  and  the  other  as  heir-at-law,  and  the  question  was, 
whether  they  could  maintain  a  suit  to  redeem  a  mortgage,  on  the  alle- 
gation that  questions  having  arisen  as  to  which  of  them  was  entitled,  to 
the  estate,  they  had  agreed  to  divide  the  estate  between  them.  Sir 
Thomas  Plumer,  M.  R.,  strongly  expressed  his  opinion  that  the  Court 
could  not  proceed  on  a  bill  so  framed.  In  a  subsequent  case  between 
the  same  parties,  the  title  of  the  plaintiff  was  stated  in  the  same  way 
as  in  the  first,  and  Lord  Eldon,  though  he  allowed  a  demurrer  which 
was  put  in  to  the  bill  upon  other  grounds,  expressed  a  very  strong 
opinion,  that  two  persons  claiming  the  same  thing  by  different  titles, 
but  averring  that  it  is  in  one  or  the  other  of  them,  and  each  contending 
that  it  was  in  himself,  could  not  join  in  a  suit  as  co-plaintiffs.  His 
Lordship  said,  "  that  the  difficulty  of  maintaining  a  suit  where  there 
are  two  plaintiffs,  A.  and  B.,  each  asserting  the  title  to  be  in  him,  is 
this :  that  if  the  Court  decides  that  A.  is  entitled,  and  the  defendants 
do  not  complain,  how  is  5.,  as  a  co-plaintiff,  to  appeal  from  that  decree  ?"'* 

1  Ld.  Red.  ITS. 

2  Ante. 

3  HardreB,219. 

"  a  J.  &  W.  1135 ;  affirmed,  4  Bli.  1 ;  Sugd.  Law  Prop.  61,  T4 ;  Bee  also  Fulham  v.  W  Carthy,  1  H. 

L.  Ca.  703 :  12  Jur.  757. 
s  Lord  Glwlmondeley  v.  Lord  Clinton.,  T.  &  K.  107, 116. 
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And  in  the  case  of  Saumarez  v.  Saumarez,  •  where  the  interests  of  a 
father  and  his  children,  who  were  joined  as  co-plaintiffs  in  the  suit, 
were  at  variance  one  with  another.  Lord  Cottenham  said,  that  as  the 
record  was  framed,  it  would  be  quite  irregular  to  make  any  adjudication 
concerning  their  conflicting  interests,  and  directed  a  new  bill  to  be  filed. 

In  a  case  before  the  same  judge,  when  Master  of  the  Eolls,  where  a 
bill  had  been  filed  by  the  settlor  in  a  voluntary  settlement,  for  the 
purpose  of  avoiding  the  settlement,  in  which  another  person  claiming 
as  a  purchaser,  under  the  27  Eliz.  c.  4,  against  the  parties  entitled  under 
the  voluntary  settlement,  was  joined  as  a  co-plaintiff,  his  Honor  held, 
that  as  the  settlement  was  of  personal  property  it  was  not  within  the 
statu.te,  and  that,  consequently,  the  purchaser  not  having  the  protection 
of  the  statute,  could  not  have  a  better  title  than  the  settlor  from  whom 
he  purchased ;  but  that  if  he  had  shown  a  good  title  in  himself,  he  could 
have  had  no  relief  in  that  suit,  having  associated  himself  as  a  co-plaintiff 
with  the  settlor :  it  having  been  decided,  in  several  cases,  that  under 
such  circumstances  no  decree  could  be  made,  although  the  plaintiff 
might,  in  a  suit  in  which  he  was  sole  j)laintiff,  have  been  entitled  to 
relief.  = 

Upon  the  same  principle  it  has  been  held,  that  a  person  who  is  liable 
to  account  to  the  other  plaintiffs,  cannot  be  joined  as  co-plaintiff. ' 

It  should  be  here  observed,  that  the  consequences  of  a  misjoinder  of 
plaintiffs,  such  as  above  considered,  are  no  longer  the  same  as  formerly, 
tor  then  the  bill  wou.ld  have  been  dismissed  ;  whereas  now,  the  Court 
is  empowered  to  grant  such  relief  as  the  circumstances  of  the  case  re- 
quire, to  direct  such  amendments  as  it  shall  think  fit,  and  to  treat  any 
of  the  plaintiffs  as  defendants.  "* 

The  rule,  that  persons  claiming  under  different  titles  cannot  be  joined 
as  plaintiffs  in  the  same  suit,  does  not  apply  to  cases  where  their  titles, 
though  distinct,  are  not  inconsistent  with  each  other.  Thus,  all  the 
creditors  of  a  deceased  debtor,  although  they  claim  under  distinct  titles, 
may  be  joined  as  co-plaintiffs  in  the  same  suit,  to  administer  the  assets 
of  the  debtor :  although  it  is  not  necessary  that  they  should  be  so  joined, 
as  one  creditor  may  sue  for  his  debt  against  the  personal  estate,  without 

1  4  M.  &  C.  336  ;  see  also  Bobertson  v.  Southgate,  6  Hare  536 ;  Ijut  see  Ch-iggs  v.  Staplee,  2  De  6.  & 

S.  B72 :  13  Jur.  29,  wliich  was  a  suit  to  set  aside  a  settlement,  as  a  fraud  on  the  marital  right ; 
Sir  J.  L.  Knight  Bruce,  V.  C,  there  said,  that  if  the  case  had  been  proved,  he  should  probably 
have  relieved  against  the  transaction,  although  the  wife  was  a  co-plaintiff;  see  De  G.  &  S.  588. 

2  Bill  V.  Cureton,  2  M.  &  K.  503,  B12. 

'  Jacob  V.  Lucas,  1  Beav.  436, 443 ;  Griffith,  v.  Yanheytlmysen.  9  Hare,  85 :  15  Jur.  421 ;  but  it  would 
appear  that  the  objection  does  not  a]>ply  to  a  sole  plaintiff  uniting  in  himself  two  conflicting 
interests :  Miles  v.  Durnfard,  2De  G.  M.  &  G-.  641 ;  Carter  v.  Sanders,  2  Drew.  248. 

'  15  &  16  Vic.  c.  86,  s.  49.  For  cases  of  misjoinder  since  the  Act,  see  Clements  v.  Sowes,  1  Drew. 
684 ;  Mvans  v.  Coventry,  3Drew.  15 :  2  Jur.  N.  S.  557 ;  6  De  G.  M.  &  G.  911 ;  Beeching  v.  Uoyd, 
3  Drew.  327;  WiUiams  v.  SaZmond,  2  K.  &  J.  463  :  2  Jur.  N.  S.  251 ;  Stupart  v.  Arrawsmith,  3 

i  Sm.  4  G.  176 ;  Barton  v.  Barton,  3  K.  &  J.  513 :  3  Jur.  N.  S.  808 ;  Carter  v.  Sanders,  2  Drew. 
248 ;  and  see  our  Orders  53,  54  and  55,  which  are  a  copy  of  S.  49  of  the  Imp.  Sta.  15  &  16,  Vic. 
0.86. 
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bringing  the  other  creditors  before  the  Court. '  The  joining,  however, 
of  several  creditors  in  the  same  suit,  although  it  might  save  the  expense 
of  several  suits  by  different  creditors,  might,  nevertheless,  where  the 
creditors  are  numerouSj  be  productive  of  great  inconvenience  and  delay, 
by  reason  of  the  danger  which  would  exist  of  continual  abatements. 
Courts  of  Equity  have,  therefore,  adoj)ted  a  practice  which,  at  the  same 
time  that  it  saves  the  expense  of  several  suits  against  the  same  estate, 
obviates  the  risk  and  inconvenience  to  be  apprehended  from  joining  a 
great  number  of  individuals  as  plaintiffs,  by  allowing  one  or  more  of 
such  individuals  to  file  a  bill  on  behalf  of  themselves  and  the  other 
creditors  upon  the  same  estate,  for  an  account  and  application  of  the 
estate  of  the  deceased  debtor  :  in  which  case,  the  decree  being  made 
applicable  to  all  the  creditors,  the  others  may  come  in  under  it,  and 
obtain  satisfaction  for  their  demands,  as  well  as  the  plaintiffs  in  the 
suit ;  and  if  they  decline  to  do  so,  they  will  bo  excluded  the  benefit  of 
the  decree,  and  will  yet  be  considered  bound  by  acts  done  under  its 
authority.^  It  is  matter  rather  of  convenience  than  indulgence,  to 
permit  such  a  suit  by  a  few  on  behalf  of  all  the  creditors,  as  it  tends  to 
prevent  several  suits  by  several  creditors,  which  might  be  highly  in- 
convenient in  the  administration  of  assets,  as  well  as  burthensome  to 
the  fund  to  be  administered :  for  if  a  bill  be  brought  by  a  single  creditor 
for  his  own  debt,  ho  may,  as  at  Law,  gain  a  preference  by  the  judgment 
in  his  favor  over  the  other  creditors  in  the  same  degree,  who  may  not 
have  used  equal  diligence.  = 

In  suits  by  one  creditor,  on  behalf  of  himself  and  the  others,  for 
a  dministration  of  the  estate  of  a  deceased  debtor,,  the  defendant  may 
at  any  tinfb  before  decree,  have  the  bill  dismissed,  on  payment  of  the 
plaintiff's  debt  and  all  the  costs  of  the  suit." 

In  suits  of  this  nature  the  plaintiff  cannot  waive  an  account  against 
the  estate  of  a  deceased  administrator  of  tl|^  debtor.'' 

If  the  debt  of  the  plaintiff  be  admitted  or  proved,  and  the  executor 
or  administrator  admits' assets,  the  plaintiff  is  entitled  at  the  hearing  to 

1  Amn.  3  Atk.  513;  Peacock  v.  Mmlc,  1  Ves.  S.  131. 

2  Ld.  Red.  166. 

'  Ibid:  aee  Attorney- General  V.  Cornthwaite,  Z  Cox,  45,  where  it  was  admitted  at  the  bar,  that 
where  a  single  creditor  files  a  bill  for  the  payment  of  his  own  debt  only,  the  Court  does  not 
direct  a  general  account  of  the  testator's  debts,  but  only  an  account  of  the  personal  estate,  and 
of  that  particular  debt ;  which  is  ordered  to  be  paid  in  a  course  of  administration ;  and  all 
debts  of  a  higher  or  equal  nature  may  be  paid  by  the  executor,  and  allowed  him  in  his  dis- 
charge. See  also  Gray  v.  OMewell,  9  Ves.  123 ;  but  single  creditor  suilis  are  much  out  of  use, 
Seton,  117. 

*  Pemberton  v.  Topham,  1  Beav.  316 :  2  Jur.  1009 ;  Bolden  v.  Kynastmi,  S  Beav.  C04 ;  Manton  v.  Eoe, 
14  Sim.  353;  As  to  costs,  see  cases  above  referred  to,  and  Penny  v.  Beavan,  1  Hare,  133 :  13  Jur. 
936. 

'  Wadeson  v.  Pudge,  1  C.  P.  Coop.  t.  Cott.  369 ;  but  see  Symes  v.  Glynn,  and  Pease  v.  Clieesh'ough, 
cited,  Seton,  115. 
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an  immediate  decree  for  payment,  and  not  a  mere  decree  for  an  account ; ' 
but  an  admission  by  the  executor  that  he  has  paid  the  legacies  given 
by  the  testator's  will,  is  not  an  admission  of  assets  for  the  payment  of 
the  plaintiff's  debt,  so  as  to  entitle  him  to  such  an  immediate  decree. = 

One  creditor  may  also  sue,  where  the  demand  is  against  the  real  as 
well  as  the  personal  assets ;  '■'  but  though  one  creditor  may  file  a  bill  on 
his  own  behalf  alone,  for  administration  of  the  personal  estate,  he  can. 
not  have  a  decree  for  administration  of  the  real  estate,  unless  he  sue  on 
behalf  of  himself  and  all  other  the  creditors.^ 

Again,  in  the  case  of  creditors  under  a  trust  deed  for  payment  of 
debts,  a  few  have  been  permitted  to  sue  on  behalf  of  themselves  and 
the  other  creditors  named  in  the  deed,  for  the  execution  of  the  trusts, 
although  one  creditor  could  not,  in  that  case,  have  sued  for  his  single 
demand  without  bringing  the  other  creditors  before  the  Court.  = 

A  large  body  of  creditors  may  be  represented  by  one  or  more  of  the 
number,  but  in  any  such  proceeding  the  bill  must  disclose  a  sufficient 
■  reason  for  this  departure  from  the  rule  of  practice  requiring  all  persons 
interested  to  be  parties  to  the  suit.  Where,  therefore,  a  bill  by  one  of 
the  several  creditors  entitled  under  a  deed  of  trust,  was  filed,  and  stated 
"that  the  creditors  of  the  said  L.  entitled  to  the  benefit  of  the  said 
Indenture  are  two  numerous  to  make  it  practicable  to  prosecute  this  suit 
if  they  were  all  made  parties."  Held,  that  such  statement  was  too 
general  to  satisfy  the  Court  that  the  rule  could  not  be  complied  with. 
Query. — "Whether  necessary  to  furnish  proof  of  the  allegation,  that 
parties  are  too  numerous  to  be  brought  before  the  Court,  and  whether, 
in  a  creditor's  suit,  any  decree  can  be  made  without  previous  proof  of 
his  debt? 6 

Upon  the  same  principle,  where  the  trust  fund  was  to  be  distributed 
amongst  the  joint  and  separate  creditors  of  a  firm,  a  bill  of  this  descrip- 
tion was  permitted  by  a  *  eparate  creditor  only,  on  behalf  of  himself 
and  the  other  joint  and  separate  creditors,  although  it  was  objected  that 

1  Woodgate  v.  Field,  2  Haro,  211 :  6  Jur.  811 ;  see  also  Owens  v.  Hickinsm,  C.  &  P.  48,  56 :  4  Jur. 
1161 ;  Meld  v.  Titmus,  1  Sim.  N.  S.  318 :  15  Jar.  121.  Por  form  of  decree  for  payment,  see 
Seton,  115,  No.  3. 

-  Savage  v.  Lam,  6  Hare,  32 ;  Field  v.  Titmus,  ubi  sup. .-  Hutton  v.  Bossiter,  7  De  G.  31.  &  G.  9. 

3  Leigh  v.  Thomas,  2  Yes.  S.  312,  313. 

'  Bedford  v.  Leigh,  2  Dick.  107 ;  Johnston  v.  Oompton,  i  Sim.  47 ;  May  v.  Selby,  1  T.  &  C.  C.  0.  235 
6  Jur.  52 ;  Blair  v.  Ormond,  1  De  G.  &  S.  428 :  11  Jur.  665  ;  Pmsford  v.  Hartley,  2  J.  &  H.  736 
Seton,  117.  See  form  of  contingent  prayer,  in  a  bill  by  one  creditor,  Tomlin  v.  Tomlin,  1  Hare, 
238.  In  Buch  cases,  leave  to  amend  will  generally  be  given  at  the  bearing ;  see  cases  above 
cited. 

5  Carry  v.  Trisi,  Ld.  Eed.  167 ;  see,  bowever,  Harrison  v.  Stewardson,  2  Hare,  530,  wbere  Sir  J. 
Wigram,  V.  0.,  decided,  that  twenty  creditors,  interested  in  a  real  estate,  were  not  so  large  a 
numtier  as  tbat  the  Court  would,  on  the  ground  of  inconvenience  alone,  allow  a  few  of  them  to 
represent  the  others,  and  dispense  with  such  others  as  parties,  in  a  suit  to  recover  the  estate 
against  the  whole  body  of  creditors ;  see  also  Bainbridge  v.  Burton,  2Beav.  539. 

«  Mlchie.y.  Charles,  1  Grant,  125 ;  and  see  Le  Targe  v.  De  Tayle,  1  Grant,  227. 
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one  at  least  of  each  class  ought  to  have  been  brought  before  the  Court.' 

It  is  to  be  observed,  that  in  suits  for  marshalling  assets,  simple-con- 
tract creditors  must  be  joined  as  plainMffs,  as  well  as  creditors  by- 
specialty  ;  for,  upon  a  bill  by  specialty  creditors  only,  the  decree  would 
be  merely  for  the  payment  of  the  debts  out  of  the  personal  estate,  and 
if  that  should  not  prove  sufficient  for  the  purpose,  for  the  sale  and 
application  of  the  real  estate.  The  right  to  call  for  such  an  arrange- 
ment of  the  property  as  will  throw  upon  the  real  estate  those  who  have 
debts  payable  out  of  both  descriptions  of  estate,  in  order  that  the  person- 
alty may  be'  left  clear  for  those  whose  demands  are  only  payable 
out  of  the  personal  estate,  belongs  to  the  simple-contract  creditors : 
who  have  an  equity  either  to  compel  the  payment  of  the  specialty  debts 
out  of  the  real  estate,  or  else  to  stand  in  the  place  of  the  specialty 
creditors,  as  against  the  real  estate,  for  so  much  of  the  personal  estate 
as  they  shall  exhaust.  It  is  proper,  therefore,  in  bills  of  this  nature,  to 
file  them  in  the  names  of  a  specialty  creditor  and  of  a  creditor  by 
simple  contract,  on  behalf  of  themselves  and  of  all  others  the  specialty 
and  simple-contract  creditors. 

By  analogy  to  the  case  of  creditors,  a  legatee  is  permitted  to  sue  on 
behalf  of  himself  and  the  other  legatees :  because,  as  he  might  sue  for 
his  own  legacy  only,  a  suit  by  one,  on  behalf  of  all  the  legatees,  has  the 
same  tendency  to  prevent  inconvenience  and  expense  as  a  suit  by  one 
creditor  on  behalf  of  all  creditors  of  the  same  fund.^  Por  the  same 
reason,  where  it  has  been  sought  to  apply  personal  estate  amongst  next 
of  kin,  or  amongst  persons  claiming  as  legatees  under  a  general  descrip- 
tion, and  it  may  be  uncertain  who  are  the  persons  answering  that 
description,  bills  have  been  permitted  by  one  claimant  on  behalf  of 
himself  and  of  others  equally  interested.  ^ 

So  also,  in  the  case  of  appointees  under  the  will  of  a  married  woman, 
made  in  pursuance  of  a  power,  where  they  were  very  numerous,  a  bill 
was  permitted  by  some  on  behalf  of  all.^ 

But  the  right  of  a  few  persons  to  represent  the  class  is  not  confined 
to  the  instances  of  creditors  and  legatees  ;=  and  the  necessity  of  the  case 
has  induced  the  Court,  especially  of  late  years,  frequently  to  depart  form 
the  general  rule  in  cases  where  a  strict  adherence  to  it  would  j)robably 
amount  to  a  denial  of  justice,  and  to  allow  a  few  persons  to  sue  on  behalf 
of  great  numbers  having  the  same  interest ;  ^  thus,  some  of  the  proprietors 

>  Weld  V.  Bonham,  3  S.  &  S.  91,  93:  and  see  Bichardson  v.  Hastings,  7Beav.  3S3;  Smart  y. 

Bradstock,  ib.  500. 
2  Ld.  Eed.  167. 

'  76 169 ;  see  now  15  &  16  Vic.  c.  86,  s.  43,  r.  1,  and  our  Orders  No.  58. 
.  *  Manning  v.  Thesiger,  1  S.  &  S.  106;  ante. 
5  Per  Lord  Bldon,  in  Uwjd  v.  Louring,  6  Ves.  779. 
«  Ld.  Ked.  169. 
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of  a  trading  undertaking,  where  the  shares  had  been  split  or  divided 
into  800,  were  permitted  to  maintain  a  suit  on  behalf  of  themselves  and 
others,  for  an  account  against  «ome  of  their  co-partners,  without  bringing 
the  whole  before  the  Court, '  "  because  it  would  have  been  impracticable 
to  make  them  all  parties  by  name,  and  there  would  be  continual  abate- 
ment by  death  and  otherwise,  and  no  coming  at  justice,  if  they  were  to 
be  made  parties;"  and  so,  where  all  the  inhabitants  of  a  parish  had  rights 
of  common  under  a  trust,  a  suit  by  one,  on  behalf  of  himself  and  the  other 
inhabitants,  was  admitted  ;2  and  one  owner  of  lands  in  a  township  has 
been  permitted  to  sue  on  behalf  of  himself  and  the  others,  to  establish 
a  contributory  modus  for  all  the  lands  there.  ^  Upon  the  same  principle, 
a  bill  was  allowed  by  the  captain  of  a  privateer,  on  behalf  of  himself  and 
of  all  other  the  mariners  and  persons  who  had  signed  certain  articles  of 
agreement  with  the  owners,  for  an  account  and  distribution  of  the  prizes 
made  by  the  ship. «  And  in  Lloyd  v.  Loaring,  ^  Lord  Eldon  expressed 
his  opinion,  that  some  of  the  members  of  a  lodge  of  Freemasons,  or  of 
one  of  the  inns  of  Court,  or  of  any  other  numerous  body  of  persons, 
might  sustain  asuit  on  behalf  of  themselves  and  the  others,  for  the  de- 
livery up  of  a  chattel  in  which  they  were  all  interested. 

In  Cockburn  v.  Thompson,^  which  was  the  case  of  a  bill  filed  by  several 
persons  on  behalf  of  themselves,  and  of  all  other  proprietors  of  the  Phil- 
anthropic Annuity  Institution,  praying  that  the  institution  might  be 
dissolved,  and  an  account  taken  against  the  defendant :  Lord  Bldon 
overruled  a  plea,  which  objected  that  a  great  number  of  persons,  whose 
names  were  stated,  were  proprietors  of  the  institution,  and  ought  to  be 
parties  to  the  suit.  But  where  the  bill  seeks  a  dissolution  of  the  partner- 
ship, all  the  partners  must  be  parties :  though  where  the  business  has 
ceased  or  become  suspended,  it  is  otherwise :  and  in  Gockhurri  v.  Thompson, 
it  appears  from  the  report,  that  the  business  could  not  be  carried  on  for 
want  of  an  Act,  for  which  an  application  had  failed.' 

In  suits  of  this  nature,  the  plaintiff,  as  he  acts  upon  his  own  mere 

1  Chancey,  v.  May,  Prec.  in  Ch.  593. 

2  Blaclchamy.  The  Warden  and  aociety  of  Sutton  Ooldfleld,  1  Cli.  Ca.  269,  reported  as  Anon.    It 

lias  been  doubted  whether  the  Attorney-General  ought  not  to  have  been  a  party  to  that  suit : 
see  Ld.  Red.  169 ;  and  Bee  Attorneij- General  y.  Seais,2ii.  &  S.  67  ;  'but  see  Attor?iei/-Generalr. 
Moses,  2  Mad.  394. 

3  Chaytor  v.  Trinity  College,  3  Anst.  Sll. 

«  Good  V.  Blewitt,  13  Ves.  397.  In  that  case,  the  bill  was  originally  filed  by  the  captain  in  his  own 
right,  but  was  allowed  to  be  amended  by  introducing  the  words,  "  on  behalf  of  himBelf  "  &c. : 
ib.  398. 

•  6  Ves.  773,  779. 

«  16  Ves.  321,  32S. 
"  '  Long  V.  Towng,  2  Sim.  369,  385 ;  Beaumont  v.  Meredith,  3  V.  &  B.  180 ;  Abraham  v.  Hannay,  13 
Sim.  581 ;  Seeks  v.  Stanhope,  14  Sim.  57 :  8.  Jur.  849 ;  Wilson  v.  Stanhope,  2  Coll.  629 :  10  Jur. 
421 ;  Bichardson  v.  Larpent,  2  T.  &  C.  0.  C.  607 :  7  Jur.  691 ;  Bicliardson  v.  Bastings,  7  Beav. 
301,  11  Beav.  17 ;  8  Jur.  7a ;  Van  Sandau  v.  Moore,!  Buss,  441,  466 ;  Cooper  v.  Weht  15  Sim 
454,  463 :  on  appeal,  11  Jur.  443 ;  Apperly  v.  Page,  1  Phil.  779,  785 ;  11  Jur.  271 ;  Harvev  v.  Bio- 
nold,  8  Beav.  343, 346.  '  j  y 
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motion,  and  at  his  own  expense,  retains  (as  in  other  cases)  the  absolute 
dominion  of  the  suit  until  decree,  and  may  dismiss  the  bill  at  his 
pleasure ;  after  decree,  however,  he  cajmot  by  his  conduct  deprive 
other  persons  of  the  same  class  of  the  benefit  of  the  decree,  if  they  think 
fit  to  prosecute  it. ' 

One  of  the  objections  which  has  been  suggested  to  suits  being  framed 
in  this  manner,  is,  that  if  the  bill  is  dismissed  with  costs,  other  mem- 
bers of  the  partnership  or  company  may  still  file  another  bill  for  the 
same  object;  hnt  in  Barker  v.  Walters,^  Lord  Langdale,  M.  E.,  said,  that 
where  a  company  had  authorised  some  of  its  members  to  enter  into 
obligations  for  it,  and  they  then  came  to  the  Court  for  relief  against 
third  parties,  in  the  name  and  for  the  benefit  of  all,  and  the  Court  dis- 
missed the  suit,  his  impression  was,  that  the  Court  would  not  allow 
other  members  to  prosecute  another  suit  for  the  same  object. 

The  practice  adopted  by  the  Court  of  permitting  one  or  more  persons 
to  represent  in  a  suit  all  who  have  similar  interests,  has  been  frequently 
recognised  and  acted  upon  in  a  variety  of  instances ;  but  it  is  not  to  be 
considered  as  a  general  principle,  that  this  course  may  be  acted  upon, 
in  all  cases  within  the  incoiivenience  which  the  adoption  of  this  practice 
has  been  intended  to  avoid.  Where  a  bill  was  filed  by  five  persons,  on 
behalf  of  themselves  and  the  other  shareholders  in  a  Joint-Stock  Asso- 
ciation, not  established  by  Act  of  Parliament,  who  had  by  deed  assigned 
their  shares  to  the  plaintiffs,  and  constituted  the  plaintiffs  their  attornies 
to  institute  suits,  in  order  to  give  effect  to  their  claim,  but  upon  trust 
for  themselves.  Sir  John  Leach,  V.  C,  allowed  a  demurrer,  because  the 
assignors  were  not  parties  :  although  it  was  stated  in  the  bill  that  they 
were  very  numerous,  and  that  naming  them  as  parties  on  the  record 
would,  in  all  probability,  render  it  impossible  for  the  plaintiffs  to  obtain 
a  decree  in  the  cause. ' 

It  is,  moreover,  generally  necessary,  in  order  to  enable  a  plaintiff  to 
sue  on  behalf  of  himself  and  others,  who  stand  in  the  same  relation 
with  him  to  the  subject 'of  the  suit,  that  it  should  appear  that  the  relief 
sought  by  him  is  beneficial  to  those  wliom  he  undertakes  to  represent/ 
and  where  it  does  not  appear  that  all  the  persons  intended  to  be  repre- 
sented are  necessarily  interested  in  obtaining  the  relief  sought,  such  a 
suit  cannot  be  maintained.  ^     Thus,  where  the  plaintiffs,  being  three  of 

'  See  Banford  v.  Storie,  3  S.  &.  S.  196 ;  YarTe  v.  WkUe,  10  Jur.  168,  M.  E. ;  Armstrong  v.  Slorer,  9 
Beav.  277 ;  see  also  Brown  v.  Lake^  2  Coll.  620 ;  Johnsm  v.  Sammerslejj,  24  Beav.  498 ;  Tfhit- 
tington  \.  Edwards,  1 W.  E.  73,  L.  C. ;  Inchley  v  Alsop,  7  Jur.  N.  S.  1181 :  9  W.  E.  C49,  M.  E. 

«  8  Beav.  97;  9  Jur.  73. 

»  Blain  v.  Agar,  1  Sim.  37,  43. 

*  Gray  v.  Ghaplin,  3  S.  &  S.  267,  373 ;  Attorney- General  v.  Eeelis,  ib.  67,  75 ;  Colman  v.  Eastern 
Counties  Railway  Company,  10  Beav.  1,  13 :  11  Jur.  74 ;  Carlisle  v.  South-Eastern  Railway 
y,t  M'N.  &  G.  689, 698 :  14  Jur.  535  ;  MuUocTc  v.  Jenkins.  14  Beav.  628. 


Van  Sandau  v.  Moore,  1  Eusa.  441,  465 ;  Lovell  v.  Andrew,  15  Sim  581,  684 :  11  Jur.  485 ;  Bain' 
bridge  v.  Burton,  3  Beav.  539. 
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the  subscribers  to  a  loan  of  money  to  a  foreign  state,  filed  a  bill  on 
bebalf  of  themselves  and  all  other  subscribers  to  that  loan,  to  rescind 
the  contracts  of  subscription,  and  to  have  the  subscription  monies  re- 
turned, Lord  Bldon  held,  that  the  plaintiffs  were  not  entitled,  in  that 
case,  to  represent  all  the  other  subscribers,  because  it  did  not  necessarily 
follow  that  every  subscriber  should,  like  them,  wish  to  retire  from  the 
speculation,  and  every  individual  must,  in  that  respect,  judge  for  him- 
self. '  And  upon  the  same  principle,  one  of  the  inhabitants  of  a  district, 
who  claims  a  right  to  be  served  with  water  by  a  public  company,  can- 
not file  a  bill  on  behalf  of  himself  and  the  other  inhabitants,  to  compel 
that  company  to  supply  water  to  the  district  upon  particular  terms  : 
because,  what  might  be  reasonable  with  respect  to  one,  might  not  be  so 
with  regard  to  the  others.^  Where,  however,  it  is  perfectly  clear  that 
the  object  of  the  suit  is  for  the  benefit  of  all  the  parties  interested,  a 
few  may  maintain  a  bill  on  behalf  of  themselves  and  the  others,  even 
though  the  majority  disapprove  of  the  institution  of  the  suit.  Thus, 
where  an  act  complained  of  was  necessarily  injurious  to  the  common 
right.  Sir  John  Leach,  V.  C,  suffered  a  few  of  a  large  number  of 
persons  to  maintain  a  suit  on  behalf  of  themselves  and  the  others  for 
relief  against  it :  although  the  majority  approved  of  the  act,  and  dis- 
approved of  the  institution  of  the  suit.  ^  Upon  the  same  principle,  in 
Small  V.  Attwood,  "*  a  few  shareholders  of  a  JointStock  Company  were 
permitted  to  maintain  a  suit  on  behalf  of  themselves  and  other  share- 
holders, for  the  purpose  of  rescinding  a  contract:  it  being  manifest 
from  the  evidence,  that  it  was  for  the  benefit  of  all  the  shareholders 
that  the  contract  should  be  rescinded. 

The  great  increase  in  the  number  of  Joint-Stock  Companies,  and 
trading  associations,  in  which  large  .classes  of  persons  are  jointly  inter- 
ested, has  had  the  effect,  in  modern  times,  of  extending  the  practice 
which  allows  a  few  persons  to  sue  in  Equity,'  on  behalf  of  themselves 
and  others  similarly  interested.  In  the  case  of  Walworth  v.  Solt,^  the 
bill  was  filed  by  the  plaintiffs,  on  behalf  of  tfiemselves  and  all  other 
the  shareholders  and  partners  in  the  banking  company,  called  the  Im- 
perial Bank  of  England,  except  those  who  were  made  defendants.  It 
did  not,  in  terms,  pray  a  dissolution,  or  a  final  winding-up  of  the  affairs 
of  the  company,  but  it  prayed  the  assistance  of  the  Court  in  the  reali- 

1  Jones  V.  Garcia  Dd  Rio,  T.  &  E.  897, 300  :  in  which  case,  the  plaintiffs  had  each  a  separate  right 
to  sue;  andLordEIdon  also  held,  that  as  the  plaintiffs  could  not  support  their  bill,  suing  on 
hehalf  of  themselves  and  others  having  similar  rights,  they  could  not,  having  'three  distinct 
demands,  file  one  bill,  ii.  301.»  See  also  CrosTcey  v.  The  Bank  of  Wales,  i  Giff.  314 : 9  Jur.  N.  S. 
595. 

■'  Weale  v.  West  Middlesex  Waterworks,  13.  &W.  858, 370. 

3  Bromley  v.  Smith,  1  Sim.  8. 

■•  Younge,  407, 456. 

«  4M.  &C.  619. 
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sation  of  the  assets  of  the  company,  and  in  the  payment  of  its  debts, 
and  that  for  that  purpose  a  receiver  might  be  appointed,  and  authorised 
to  sue  for  calls  unpaid  and  other  debts  due  to  the  company,  in  the  name 
of  the  registered  ofiicer,  who  was  one  of  the  defendants.  To  this  bill 
a  demurrer  was  put  in :  upon  the  argument  of  which,  the  two  most 
important  objections  to  the  bill  were,  1st,  that  it  was  not  the  practice 
of  the  Court  to  interfere  between  partners  except  upon  a  bill  praying 
a  dissolution  ;  and,.  2ndly,  that  all  the  parties  interested  in  the  concern 
were  necessary  parties  to  the  bill.  Lord  Cottenham  overruled  the 
demurrer,  and  in  his  judgment  observed,'  that  the  result  of  the  two 
rules — the  one  binding  the  Court  to  withhold  its  jurisdiction,  except 
upon  bills  praying  a  dissolution,  and  the  other  requiring  that  all  the 
partners  should  be  parties  to  a  bill  praying  it — would  be,  "  that  the 
dooi-  of  this  Court  would  be  shut,  in  all  cases  in  which  the  partners  or 
shareholders  are  too  numerous  to  be  made  parties  :  which,  in  the  present 
state  of  the  transactions  of  mankind,  would  be  an  absolute  denial  of 
justice  to  a  large  portion  of  the  subjects  of  the  realm,  in  some  of  the 
most  important  of  their  aifairs.  This  result  is  quite  sufficient  to  show 
that  such  cannot  be  the  law :  for,  as  I  have  said  upon  other  occasions, = 
I  think  it  the  duty  of  this  Court  to  adapt  its  practice  and  course  of 
proceeding  to  the  existing  state  of  society,  and  not,  by  too  strict  an 
adherence  to  forms  and  rules  established  under  different  circumstances, 
to  decline  to  administer  justice  and  to  enforce  rights  for  which  there  is 
no  other  remedy.  This  has  always  been  the  principle  of  this  Court, 
though  not  at  all  times  sufficiently  attended  to.  It  is  the  ground  upon 
which  the  Court  has,  in  many  cases,  dispensed  with  the  presence 'of 
parties  who  would,  according  to  the  general  practice,  have  been  necessary 
parties."  In  the  case  of  TaylorY.  Salmon,^  the  plaintiff  and  three  other 
persons,  described  as  directors  and  co-partners  of  a  certain  mining 
company,  on  behalf  of  themselves  and  all  other  the  co-partners  of  the 
company,  obtained  a  decree  for  the  specific  performance  of  a  lease  to 
the  plaintiffs,  according  to  the  terms  of  an  agreement  entered  into  be- 
tween the  two  defendants,  one  of  whom  was  a  shareholder  in  the  com- 
pany, and  was  ■  proved  to  have  acted  as  agent"  for  the  plaintiffs  in 
negotiating  the  lease  with  his  co-defendant ;  and  an  objection  that  such 
defendant  was  a  shareholder,  and  that  therefore  the  plaintiffs  could  not 
sue  on  his  behalf,  was  overruled. " 
A  suit  for  the  purpose  of  setting  aside  an  election  of  directors  of  a 

1  4  M.  &  C.  635. 

2  See  Mare  v.  Maiachy,  1  M.  &  C.  559,  579 ;  Taylor  v.  Salmon,  4  M,  &  C.  34, 141. 

3  4M.&C.  134,138. 

<  See  also  Uilligan  v.  Mitchell,  3  M.  &  C.  72 :  1  Jar.  888 ;  mdiem  v.  Congrem,  4  Euss.  562,  574  ) 
Gordon  v.  Pym,  S  Hare,  283,327 ;  Apperly  v.  Page,  1  Phil.  779,  785 :  11  Jur.  371 ;  Bichardson  Y. 
Bastings,  1  Beav.  333, 326, 11  Beav.  17 :  8  Jur.  72 ;  BeecMng  v.  Lloyd,  3  Drew,  227. 
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Corporation,  on  the  alleged  ground  of  fraud,  may  be  brought  by  some 
of  the  shareholders  on  behalf  of  all,  and  need  not  be  in  the  name  of  the 
Corporation  itself '  A  suit  will  lie  by  an  individual  corporator  com- 
plaining of  an  illegal  diversion  of  the  funds  which  the  Corporation 
holds  as  trustees,  though  the  plaintiff  [may  himself  have  no  pecuniary 
interest  in  the  funds  so  alleged  to  have  been  diverted,  but  he  must  sue 
on  behalf  of  himself,  and  all  other  Corporators. ^  Where  the  directors 
of  an  incorporated  company  misappropriated  the  funds  of  the  Corpor- 
ation, a  bill  against  them  and  the  company  in  respect  of  such  misap- 
propriation, cannot  be  sustained  by  some  of  the  stockholders  on  behalf 
of  all  except  the  directors ;  the  company  must  be  made  plaintiffs, 
whether  the  acts  of  the  directors  are  void  or  only  voidable,  and  the 
stockholders  have  a  right  to  make  use  of  the  name  of  the  company  as 
plaintiffs  in  such  proceedings. "  A  bill  will  lie  by  some  of  the  inhabi- 
tants of  a  municipality.  Alleging  an  illegal  application  of  the  fands 
by  the  Mayor,  which  the  Council  refused  to  interfere  with.'  A  bill 
was  filed  by  a  corporator  of  the  Church  Society  of  the  Diocese  of  Toronto, 
on  behalf  of  hiraself,  and  all  other  members  of  the  Society,  to  correct  and 
prevent  alleged  breaches  of  trust  by  the  Corporation.* 

In  Mozley  y.  Alston, "  Lord  Cottenham  said,  that  this  form  of  suit  is 
"  subject  to  this  restriction  :  that  the  relief  which  is  prayed  must  be 
one  in  which  the  parties  whom  the  plaintiff  professes  to  represent  have 
all  of  them  an  interest  identical  with  his  own ;  for  if  what  is  asked 
may  by  possibility  be  injurious  to  any  of  them,  those  parties  must  be 
made  defendants ;  because  each  and  every  of  them  may  have  a  case  to 
make,  adverse  to  the  interests  of  the  parties  suing.  If,  indeed,  they 
are  so  numerous  that  it  is  impossible  to  make  them  all  defendants,  that 
is  a  state  of  things  for  which  no  remedy  has  yet  been  provided."  It  is 
apprehended,  however,  that,  according  to  the  present  practice,  the 
Court  will,  in  such  cases,  permit  the  suit  to  j)roceed,  upon  one  or  several 
of  such  parties  having  interests  not  identical  with  the  plaintiff,  or  of 
each  class  of  them,  if  there  are  several  classes,  being  made  a  defendant 
to  represent  the  others  :  unless  indeed  the  object  of  the  suit  is  to  have 
the  partnership  or  company  wound  up.'' 

It  does  not  appear,  moreover,  that  the  fact  of  a  company  being  incor- 

1  Pmldson  v.  Orange,  4  Grant  STT. 

>  Armstrong  v.  Church  Society  of  Toronto,  13  Grant  65?. 

3  Hamilton  v.  De^ar dines  Canal  Company,  1  Grant  1. 

«  Paterson  v.  Bowes,  4  Grant  ITO. 

s  Bautton  v.  Church  Society,  14  Grant  123. 

»  1  PUa  790,  ras :  11  Jur.  315. 

'  Richardson  v.  Larpent,  2  T.  &  C.  C.  SOT,  514 : 1  Jur.  691 ;  Pare  v.  Clegg,  29  Beav.  689,  602 :  7  Jur. 
N  S.  1136 ;  see,  however,  Carlisle  v.  South  Sastern  Bailway  Company,  1  M'N.  &  G.  689,  699  i 
14  Jur.  536;  Fawcetty.  Lawrie, IBr,  iSS.  19-2,  203;  as  to  making  the  Corporation  a  defendant  in 
its  corporate  character,  see  Bagshaii)  v.  Eastern  Union  Bailway  Compang  7  Hare,  114 :  13  Jnr. 
60^;  2  M'N.  &  G.  389: 14  Jnr.  491. 
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porated  by  Act  of  Parliament  necessarily  prevents  individual  members 
of  the  corpoxation  suing  on  behalf  of  themselves  and  the  other  members 
of  the  company.  In  Foss  v.  Sarhottle,'^  Sir  James  Wigram,  V.  C, 
observed :  "  Corporations  of  this  kind  are  in  truth  little  more  than 
private  partnerships  ;  and  in  cases  which  may  easily  be  suggested,  it 
would  be  too  much  to  hold,  that  a  society  of  private  persons  associated 
together  in  undertakings,  which,  though  certainly  beneficial  to  the 
public,  are  nevertheless  matters  of  private  property,  are  to  be  deprived 
of  their  civil  rights,  inter  se,  because,  in  order  to  make  their  common 
objects  more  obtainable,  the  Crown  or  the  legislature  may  have  con- 
ferred upon  them  the  benefit  Of  a  corporate  character.  If  a  case  should 
arise  of  injury  to  a  corporation  by  some  of  its  members,  for  which  no 
adequate  remedy  remained,  except  that  of  a  suit  by  individual  corpo- 
rators in  their  private  characters,  and  asking  in  such  a  character  the 
protection  of  those  rights  to  which  in  their  corporate  character  they 
were  entitled,  I  cannot  but  think  that  the  principle  so  forcibly  laid 
down  by  Lord  Oottenham  in  Walworth  v.  Solt,'  and  other  cases,  would 
apply,  and  the  claims  of  justice  would  be  found  superior  to  any  difficulties 
arising  out  of  technical  rules,  respecting  the  mode  in  which  corporations 
are  required  to  sue."  In  the  case  last  referred  to,  the  Yice  Chancellor 
allowed  a  demurrer,  on  the  ground  that,  upon  the  case  as  stated  in  the 
bill,  there  was  nothing  to  prevent  the  company  from  obtaining  redress 
in  respect  of  the  matters  complained  of  in  its  corporate  character,  and 
that,  therefore,  the  plaintiffs  could  not  sue  in  a  form  of  pleading  which 
assumed  the  practical  dissolution  of  the  corporation.  ^ 

In  adopting  this  form  of  suit,  care  must  be  taken  in  selecting  the 
plaintiff;  for  as,  on  the  one  hand,  a  plaintiff  who  has  a  right  to  complain 
of  an  act  done  to  a  numerous  society  of  which  he  is  a  member,  is  entitled 
effectually  to  sue  on  behalf  of  himself  and  all  others  similarly  interested, 
though  no  other  may  wish  to  sue :  so,  although  there  are  a  hundred 
who  wish  to  institute  a  suit  and  are  entitled  to  sue,  still,  if  they  sue  by 
a  plaintiff  only,  who  has  personally  precluded  himself  from  suing,  the 
suit  cannot  proceed." 

I  2Hare,  491;  eeealsoiVesilim  V.  Qranci  GoUier  Bock  Com^aji!/,  llSim.  327, 344:S.C.  nom.-Prestore 
V.  ©M2/o»,  5  Jur.  146;  Bagslmw  y.  SoBtem  Union,  Bailway  Company  and  CarlUle'y.  South, 
Emtern  Bailway  Company,  n!>i  sup. ;  Oraham  v.  Birkenhead  Bailway  Company,  2  M'N.  & 
Q.  146, 156 :  14  Jur.  494 ;  Golman  v.  Eastern  Counties  Bailway  Company A.^  Beav.  1, 12 :  11  Jur. 
74 ;  Salomom  v.  Laing,  12  Beav.  339 :  14  Jur.  279 ;  Fraser  v.  WhaUey,  2  H.  &  M.  10 ;  East  Pant 
Bv,  Company  v.  Merry  weather,  10  Jur.  N.  S.  1231 :  18  W.  E.  216,  V.  C.  W. 

a4M.&C.635. 

3  Se«  also  Mozlery  y.  Alston,  1  PMl.  790, 797 :  11  Jur.  315 ;  Zord  v.  27ie  ffoiiernor  and  Company  of 
cower  jKemera,  2  Phil.  740,749-;  12  Jur.  1059;  Tetfsv.  Nbrfollc  Bailway  Company,  3  De  G.  & 
S.  293 :  13  Jur.  249.  But  where  the  acts  complained  of  are  •ultra  vires,  or  such  that  they  cannot 
he  conflrmea  by  the  company,  such  suits  will  he  permitted :  Eodghinson  t.  The  National  Live 
Stock  Insurance  Company,  26  BeaT.  473 : 5  Jiir.  N.  S.  478 ;'  4  De  G.  &  J.  422 :  B  Jur.  N.  S.  969. 

«  Per'L.  J.  Knight  Bruce,  Burt  v.  The  British  Nation  Life  A,ssurance  Association,  4  De  G.  &  J. 
158,174. 
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In  all  cases,  where  one  or  a  few  individuals  of  a  large  number,  institute 
a  suit  on  behelf  of  themselves  and  the  others,  they  must  so  describe 
themselves  in  the  bill ;  otherwise,  a  demurrer  or  plea  for  want  of  parties 
will  lie.  Thus,  where  a  part  of  a  ship's  crew  appointed  two  of  their 
number  to  be  agents,  and  a  bill  was  filed  by  such  agents  in  their  own 
name,  and  not  on  behalf  of  themselves  and  the  others,  a  demui-rer  was 
allowed  for  not  having  made  the  whole  crew  parties ; '  and  where  a  bill 
was  filed  by  three  partners  in  a  numerous  trading  company,  against  the 
members  of  the  committee  for  managing  the  trading  concerns  of  the 
company,  it  was  dismissed,  because  it  was  not  filed  by  the  plaintiffs  "  on 
behalf  of  themselves  and  the  other  partners,  not  members  of  the  com- 
mittee."2  And  the  Court  is  bound  to  ascertain  by  strict  proof,  that  the 
parties  by  whom  the  bill  is  filed  have  the  interests  which  they  say  they 
have.^ 

It  is  to  be  observed,  that  the  Court  will  generally  allow  a  bill,  which 
has  originally  been  filed  by  one  individual  of  a  numerous  class  in  his 
own  right,  to  stand  over  at  the  hearing,  in  order  that  the  bill  may  be 
amended,  so  as  to  make  such  individual  sue  on  behalf  of  himself  and  the 
rest  of  the  class." 


Section  II. — Parties  to  a  Suit,  in  respect  of  their  interest  in  resisting 
the  Demands  of  the  Plaintiff. 

A  PERSON  may  be  affected  by  the  demands  of  the  plaintiff  in  a  suit 
either  immediately  or  consequentially.  Where  an  individual  is  in  the 
actual  enjoyment  of  the  subject-matter,  or  has  an  interest  in  it,  either 
in  possession  or  expectancy,  which  is  likely  either  to  be  defeated  or 
diminished  by  the  plaintiff's  claims ;  in  such  cases,  he  has  an  immediate 
interest  in  resisting  the  demand,  and  all  persons  who  have  such  im- 
mediate interests  are  necessary  parties  to  the  suit ;  but  there  may  be 
other  persons  who,  though  not  immediately  interested  in  resisting  the 
plaintiff's  demands,  are  yet  liable  to  be  affected  by  them  consequentially; 
because  the  success  of  the  plaintiff  against  the  defendants  who  are 
immediately  interested,  may  give  those  defendants  a  right  to  proceed 

1  Leigh  v.  Thxmas,  2  Ves.  S.  312. 

2  Baldwin  v.  Lawrence,  2  S.  &  S.  18, 26 ;  and  see  Dmglas  v.  Sbrtfall,  ib.  184. 

3  Clay  V.  Eiffford,  8  Hare,  281, 288 ;  14  Jur.  803.    A  plaintiff  bo  suing  must  be  a  bonajlde  shareholder 

and  svLGOona  Ude  for  the  benefit  of  the  company ;  therefore,  where  a  director  in  another  company 
took  shares  for  the  purpose  of  filing  a  bill,  and  was  indemnified  by  such  company,  the  bill  was 
AisaA&^&i^ForrestY.  Manchester^  Bhe^Sield  and  Lincolnshire  Railway  Cwn^awy,  30  Beav.  40 ; 
7  Jut.  N.  S.  749 ;  ib.  887 ;  9  W.  R.  818,  L.  0. ;  see,  also,  Colman  t.  Eastern  Counties  Railway 
Company,  10  Beav.  1 ;  11  Jur.  74. 
■I  Llovd  T.  Loaring,  6  Ves.  779 ;  see,  also,  Milligan  v.  Mitchell,  1 M.  &  C.  433 ;  Cfioatkin  v.  Campbell, 
1  Jur.  N.  S.  131,  V.  C.  W. 
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against  them,  for  the  purpose  of  compelling  them  to  make  compen- 
sation, either  in  the  whole  or  in  part,  for  the  loss  sustained.  The 
persons  who  are  consequentially  liable  to  be  affected  by  the  suit, 
must  frequently  also  be  parties  to  it.  The  question,  therefore,  of  who 
are  necessary  parties  to  a  suit  in  respect  to  their  interest  in  resisting' the 
plaintiff's  demands,  resolves  itself  into  two,  namely :  who  are  necessary 
parties,  first,  in  respect  of  their  immediate  interest  ?  and  secondly,  in 
respect  of  their  consequential  interest  ? 

The  reader's  attention  will  be  first  directed  to  the  question  who  are 
necessary  parties  to  a  suit,  in  respect  of  their  immediate  interest  in 
resisting  the  plaintiff's  demand.  And  here  it  is  to  be  observed,  that 
where  parties  are  spoken  of  as  having  an  interest  in  the  question,  it  is 
not  intended  to  confine  the  definition  to  those  only  who  are  beneficially 
interested,  but  it  is  to  "be  considered  as  extending  to  all  persons  who 
have  any  estate,  either  legal  or  equitable,  in  the  subjec1>matter,  whether 
such  estate  be  beneficial  to  themselves  or  not. 

Under  this  definition  are  included  all  persons  who  fill  the  character 
of  trustees  of  the  property  in  dispute.  But  where  the  trustee  is  a  mere 
bare  trustee,  without  any  estate  vested  in  him,  he  need  not,  in  general, 
be  made  a  party.  Thus,  a  broker  or  agent  signing  a  contract  in  his 
own  name  for  the  purchase  or  sale  of  property,  is  not  considered  a 
necessary  party  to  a  bill  for  a  specific  performance  of  such  contract 
against  his  principal. '  And  so,  where  a  person  having  no  interest  in 
the  matter  joins  with  another  who  has,  in  a  contract  for  sale :  as  where 
a  man,  having  gone  through  a  fictitious  ceremony  of  marriage  with  a 
woman,  joins  with  her  as  her  husband,  in  an  agreement  to  sell  her 
property,  he  is  not  a  necessary  party  to  the  suit  to  enforce  the  contract.  ^ 

In  all  cases,  however,  in  which  any  estate  is  vested  in  an  individual 
filling  the  character  of  trustee,  or,  if  he  has  no  estate,  where  the  circum- 
stances are  such  that,  in  the  event  of  the  plaintiff  succeeding  in  his  suit, 
the  defendant  may  have  a  demand  over  against  him,  he  is  a  necessary 
party.  Thus,  in  Jones  v.  Jones,  ^  where  a  plaintiff  sought  to  set  aside  a 
lease  on  the  ground  of  forgery,  without  bringing  before  the  Court  the 
trustees  who  were  parties  to  the  lease,  and  to  whom  fraud  was  imputed, 
the  objection  for  want  of  parties  was  allowed :  because,  if  the  plaintiff 
prevailed,  the  defendant  might  have  a  remedy  over  against  the  trustees. 
Upon  the  same  principle,  where  the  trustees  of  real  estates  had  conveyed 
them  over  to  purchasers,  it  was  determined  that,  to  a  bill  by  the  cestui 

'  Kingsley  v.  Toung,  Coop.  Eq.  PI.  42 ;  ante. 

"  Sturge  v.  Starr,  3  M.  &  K.  195 ;  and  see  Forsyth  v.  Drakes  1  Grant  223. 

=  3  Atk.  110. 


204  PARTIES   TO   A   SUIT. 

que  trusts  against  the  purchasers  to  set  aside  the  conveyances,  the  trustees 
were  necessary  parties.  • 

A  trustee,  however,  who  is  named  in  a  will,  but  has  never  acted,  and 
has  released  all  his  interest  to  his  co-trustee,  ought  not  to  be  made  a 
party  to  a  bill  to  set  aside  the  will  on  the  ground  of  fraud.* 

Where  a  trustee  has  assigned  his  interest  in  the  trust-estate  to  another, 
it  is  necessary  to  have,  not  only  the  trustee  who  has  assigned,  but  the 
assignee  before  the  Court.  = 

It  is  improper,  however,  to  make  the  agent  of  a  trustee  a  party  /  and 
a  person  who  had  assumed  to  act  as  a  trustee,  though  not  duly  appointed, 
was  held  to  be  an  agent  for  this  purpose.  = 

It  was,  formerly,  generally  necessary,  where  there  were  more  trustees 
than  one,  that  they  should  all  be  parties,  if  amenable  to  the  process  of 
the  Court ;  ^  bu.t  this  rule  has  been,  in  some  resjpects,  modified  by  the 
General  order  of  the  Court, '  which  enables  a  plaintiff  who  has  a  joint 
and  several  demand  against  several  persons,  to  proceed  against  one 
or  more  of  the  several  persons  liable,  without  making  the  others  parties ; ' 
and  even  before  this  Order,  in  some  cases  where  they  were  merely 
accounting  parties,  one  might  bo  sued  for  an  accoujit  of  his  own  receipts 
and  payments,  without  bringing  the  others  before  the  Court.  Thus, 
where  a  bill  was  filed  against  the  representative  of  one  of  several  trustees 
who  where  dead,  for  an  account  of  the  receipts  and  payments  of  his 
testator,  who  alone  managed  the  trust,  without  bringing  the  represen- 
tatives of  the  other  trustees  before  the  Court,  and  an  objection  was  taken 
on  that  ground,  the  objection  was  overruled :  because  the  plaintiff 
insisted  only  upon  having  an  account  of  the  receipts  and  disbursements 
of  the  trustee,  whose  representative  was  before  the  Court,  and  not  of 
any  joint  receipts  or  transactions  by  him  with  the  other  trustees.'  And 
so,  where  a  bill  was  filed  by  A.,  on  behalf  of  himself  and  other  creditors, 
against  B.  and  C,  two  trustees  of  estates  conveyed  in  trust  to  pay  debts, 
for  an  account  of  the  produce  of  the  sales  and  payment  of  their  debts, 
and  the  representatives  of  B.  alleged,  by  their  answer,  that  not  only  C. 
but  D.  also  were  trustees,  and  that  D.  had  acted  in  the  trust,  although 
they  did  not  know  whether  he  had  received  any  of  the  produce.  Lord 

/ 

'  Harrison  v.  Pryse,  Bam.  334. 

"  BicharSsorby.  Hvlhert.,  1  Anst.  65. 

'  Surt  V.  Dennet,  2  Bro.  C.  C.  225. 

«  Attorney- General  v.  Earl  of  Chesterfield^  IS  Beav.  596;  18  Jur.  686;  Maw  v.  Pearson,  28Beav. 

196.    See,  however,  Attorney- General  v.  Corporation  of  Leicester,  7  Beav.  176, 1T9. 
6  Ling  v.  Colman,  10  Beav.  370,  873. 
»  16  Vin.  Ab.,  Party,  B.  257,  pi.  68. 
'  Ord.  VII.  2.    Our  Order  No.  62  is  similar, 
s  Post. 
"  Lady  Selyard  v.  The  Executors  of  Harris,  1  Eq.  Ca.  Ab.  74,  pi.  SO.  , 
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Kenyon,  M.  E.,  and  afterwards  Lord  Alvanley,  M.  E.,  held  B.  to  be  an 
unnecessary  party.  •  The  reporter  in  this  case  adds  a  query :  because, 
at  the  bar,  the  general  opinion  was  that  B's  representatives  ought  to 
have  been  parties,  nor  could  one  creditor  suing,  waive,  on  behalf  of 
absent. parties  in  joint  interest  with  himself,  the  benefit  or  possible 
benefit  of  any  part  of  the  trust  fund.  This  query  seems  to  be  in  accord- 
ance with  the  principles  laid  down  in  Williams  v.  Williams."  Where  a 
cestui  que  trust  seeks  a  general  account,  he  ijaust  bring  all  the  accounting 
parties  before  the  Court,  notwithstanding  the  Order. ' 

Our  Order  62,  taken  from  the  English  order  VII.  2,  declares  that 
"  Where  the  plaintiff  has  a  joint  and  several  demand  against  several 
persons,  either  as  principals  or  sureties,  it  shall  not  be  necessary  to 
bring  before  the  Court,  as  parties  to  a  suit  concerning  such  demand,  all 
the  persons  liable  thereto;  but  the  plaintiff  may  proceed  against  one 
or  more  of  the  persons  severally  liable." 

The  rule  which  requires  th.e  trustees  of  property  in  litigation  to  be 
brought  before  the  Court,  renders  necessary  the  presence  of  the 
committees  of  the  estates  of  idiots  and  lunatics,  in  suits  against  the  idiots 
or  hmatics  committed  to  their  care  :«  because,  by  the  grant  to  them  of 
the  estates  of  such  idiots  or  lunatics,  they  are  constituted  the  trustees 
of  such  estates.  Upon  the  same  ground,  the  assignees  of  bankrupts  are 
necessary  parties  to  suits  relating  to  the  bankrupt's  property. 

For  the  like  reason,  wherever  a  demand  is  sought  to  be  satisfied  out 
of  the  personal  estate  of  a  deceased  person,  it  is  necessary  to  make  the 
personal  representative  a  party  to  the  suit.  Thus,  although  as  we  have 
seen,  a  creditor  or  legatee  may  bring  a  bill  against  a  debtor  to  the 
testator's  estate  upon  the  ground  of  collusion  between  him  and  the  exe- 
cutor, ^  yet,  in  all  cases  of  this  description,  the  personal  representative 
must  be  before  the  Court.  And  so,  where  to  a  bill  for  an  account  of 
the  estate  of.  a  person  deceased,  and  to  have  the  same  applied  to  satisfy 
a  debt  alleged  to  be  due  from  him  to  the  plaintiff,  the  defendants  pleaded 
that  they  were  not  executors  or  administrators  of  the  person  whose 
estate  was  sought  to  be  charged,  nor  so  stated  in  the  bill,  and  demurred, 
for  that  the  executors  or  administrators  were  the  proper  parties  to  con- 
test the  debt,  who  might  probably  prove  that  it  had  been  discharged : 
the  Court  allowed  both  the  plea  and  demurrer,  but  gave  the  plaintiff 

1  Bouth  V.  Kinder,  3  Swanat.  144,  n. ;  from  Lord  Colchester's  MSS. 

^  9  Mod.  299.  See  also  Wadesm  v.  Sudge,  1 C.  P.  Coop.  t.  Cott.  369:  but  see  Masters  v.  Barnes^ 
2  T.  &  0.  C.  0.  616;  7  Jur.  1167;  saiSymes  v.  Olyntiy  and  Pease  v.  C?ieesbrough,  cited  Seton,  116; 
and  vost. 

'  0<m>ard  v.  AUen,  10  Jur.  N.  S.  622 ;  12  W.  E.  943,  L.  JJ. 

*  Ld.  Red.  30. 

'  Attorney- General  v.  Wynne,  Mos.  126,  Ante. 
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leave  to  amend  his  bill  as  he  might  be  advised  :  ^  but  to  a  suit  concern- 
ing a  specific  legacy,  the  executor  is  no  longer  a  necessary  party  after 
he  has  assented  to  the  bequest ;  thus,  where  a  bill  was  filed  by  the 
reversioner  against  the  legatee  of  a  term,  praying  that  the  lease  might 
be  declared  void,  and  the  defendant  insisted  that,  if  the  lease  was  set 
aside,  the  plaintiif  ought  to  repay  the  money  expended  by  the  testator 
in  the  improvement  of  the  premises,  the  executor  of  the  testator,  who 
had  assented  to  the  bequest,  was  not  considered  a  necessary  party  to 
the  suit.2 

Where  an  executor  had  been  outlawed,  and  a  witness  proved  that  he 
had  inquired  after  but  could  not  find  him,  it  was  thought  to  be  a  full 
answer  to  the  objection  that  he  was  not  a  party  to  a  suit  which  had 
been  instituted  by  a  creditor  of  the  deceased  testator,  against  the 
residuary  legatee.^ 

Moreover,  in  some  cases,  where  the  fund,  the  subject  of  the  suit,  has 
been  ascertained  and  appropriated,  the  Court  has  dispensed  with  the 
appearance  of  the  personal  representative  of  the  testator,  by  whose 
will  the  fund  was  bequeathed.* 

The  rule  which  requires  the  executor  to  be  before  the  Court,  in  all 
cases  relating  to  the  personal  estate  of  a  testator,  extends  to  an  executor 
durante  minore  estate,  even  though  the  actual  executor  has  attained 
twenty-one,  and  has  obtained  probate  thereon ;  thus,  where  there  had 
been  an  executor  during  the  minority  of  the  daughter  and  executrix  of 
a  testator,  and  after  she  attained  twenty-one  an  administration  bill  was 
filed  against  her,  without  making  the  executor  durante  minore  cetate  a 
party :  although  it  was  insisted  that  the  daughter,  being  of  full  age, 
was  complete  executrix  ah  initio,  and  had  the  whole  right  of  represen- 
tation in  her,  yet  it  was  held,  that  the  representative  durante  minore 
cetate  was  a  necessai'y  party,  and  that  for  want  of  him  the  cause  must 
stand  over.'  It  is  to  be  observed,  however,  that  if  in  the  last  case  the 
daughter  had  received  all  the  testator's  personal  estate  from  the  hands 
of  the  executor  durante  minore  cetate,  upon  an  account  between  them,  the 
objection  for  want  of  parties  would  have  been  overruled. 

The  personal  representative  required,  is  one  appointed  in  England ; 
and  where  a  testator  appointed  persons  residing  in  India  and  Scotland 

J  Griffith  V.  Bateman,  Eep.  t.  Finch,  834;  Bumney  v.  Mead,  ibid.  303;  Altorney-GeneraZ  v.  Twis- 
den,  ibid.  336.  For  a  case  where,  under  special  circumstances,  the  executors  of  the  settlor  of  a 
trust  fund  would  be  necessary  parties  to  a  suit  for  administering  it,  see  Judgment  of  Sir  J. 
Wigram,  V.  C,  in  Gaunt  v.  Johnson,  7  Hare,  1B4, 156 :  13  Jur.  1067. 

2  Malpas  T.  Ackland,  3  Kubb.  873, 377 ;  and  Bee  Smith  v.  Brooksbank,  7  Sim.  18,  21 ;  Mom'  v.  Bla- 
grave,  1  Oh.  Ca.  277. 

'  Heath  v.  Percival,  1  P.  Wms.  684. 

*  Arthur  v.  Hughes,  4  Beav.  506 ;  Beasley  v.  Kenyan,  3_Beav.  544 ;  Bond  v.  Oraham,  1  Hare,  482, 
484 :  6  Jur.  620. 

=  Glass  T.  Oxenham,  2  Att.  131. 
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*  his  executors,  and  the  will  was  not  proved  in  England,  but  the  plaintiff, 
a  creditor,  filed  a  hill  against  the  agent  of  the  executors,  to  whom 
money  had  been  remitted,  praying  an  account  and  payment  of  the 
money  to  the  Accountant-General  for  security :  a  demurrer,  because  no 
personal  representative  of  the  testator  resident  within  the  jurisdiction 
of  the  Court  was  a  party,  was  allowed.  > 

And  so,  where  an  executor  proved  the  will  of  his  testator  in  India, 
and  afterwards  came  to  this  country,  where  a  suit  was  instituted 
against  him  for  an  account  of  an  unadministered  part  of  the  testator's 
estate,  which  had  been  remitted  to  him  from  India  by  his  co-executor 
there,  it  was  held  necessary  that  a  personal  representative  should  be 
constituted  in  England,  and  made  a  party  to  the  suit.^ 

It  seems,  that  where  an  administration  was  disputed  in  the  Ecclesias- 
tical Court,  the  Court  of  Chancery  would  entertain  a  suit  for  a  receiver 
to  protect  the  property,  till  the  question'  in  the  Ecclesiastical  Court 
was  decided,  although  an  administration  pendente  lite  might  have  been 
obtained  in  the  Ecclesiastical  Court.  ^  And  where  a  party  entitled  to 
administer  refuses  to  take  out  administration  himself,  and  prevents  any 
one  else  from  doing  so,  he  will  not  be  allowed  to  object  to  a  suit  being 
proceeded  with  because  a  personal  representative  is  not  before  the 
Court.  Thus,  in  D'Aranda  v.  TVhittiru/ham,*  where  the  heir  of  an  obligor 
demurred  to  a  bill  by  the  obligee,  because  the  administrator  of  the 
obligor  was  not  a  party,  the  demurrer  was  overruled :  because  it  ap- 
peared that  he  would  not  administer  himself,  and  had  opposed  the 
plaintiff  in  taking  out  administration  as  the  principal  creditor ;  and  in 
a  case  where  the  person  entitled  by  law  to  administration  did  not  take 
it  out,  but  acted  as  if  she  had,  receiving  and  paying  away  the  intestate's 
property,  an  objection  for  want  of  parties,  on  the  ground  that  there  was 
no  administrator  before  the  Court,  was  overruled.  =  In  the  case  of 
Greasor  v.  BoMnson,"  however,  the  Court  declined  to  follow  the  case  last 
referred  to ;  and  refused  to  make  an  order  for  an  account  against  an 
administrator  de  son  tort,  unless  a  legal  personal  representative  duly 
constituted  was  a  party. 

Where  there  are  several  executors  or  administrators,  they  must  all 
be  made  parties,  even  though  one  of  them  be  an  infant ; ''  but  this  rule 

1  Zowe  V.  Fairlie,  a  Mad.  101, 105 ;  see  also  Loffan  v.  Fairlie,  2  S.  &  S.  284. 

2  Bmd  V.  Graham.  1  Hare,  482 :  6  Jur.  620 ;  Tyler  v.  Bell,  2  M.  <fc  0.  89,  105 :  1  Jur.  20 ;  but  see 

Anderson  v.  Gaunter,  2  M .  &  K.  763  ;  and  see  observation  of  Ld.  Cottenham  on  this  case,  3 

M.  &  C.  110. 
'  AtUnson  v.  Benshaw,  2  V.  *  B.  85,  93 ;  Ball  v.  Oliver,  ibid.,  96 ;  see  also,  WatMTis  r.  Brent,  1 M. 

&  C.  97, 103 ;  Whitworth  v.  Whyddon,  2  M'N.  &  G.  52 :  14  Jur.  143 ;   Gumming  v.  Fraser,  28 

Beav.  614 ;  Dimes  \.  Steinderg,  2  Sm.  &  Q.  75. 
■■  Moa.  84. 

°  Oleland  v.  Gleland,  Prec.  Oh.  64. 

«  14  Beav,  589 :  15  Jur.  1049 ;  Bee  also  Gooke  v.  Sittings,  21  Beav.  497. 
'  Scurry  v.  Morse,  9  Mod.  89 ;  Offley  v.  Jenney,  3  Ch.  Eep.  92 ;  ante. 
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may  be  dispensed  with,  if  any  of  them  are  not  amenable  to  the  process 
of  the  Co^irt,'  or  if  they  have' stood  out  process  to  a  sequestration;  and 
if  an  executor  has  not  proved,  he  need  not  be  a  party.  ^  Thus,  where 
there  were  four  executors,  one  of  whom  alone  proved  and  acted,  and  a 
bill  was  brought  against  that  one,  and  he  in  his  answer  confessed  that 
he  had  alone  proved  the  will  and  acted  in  the  executorship),  and  that 
the.  others  n^er  intermeddled  therein,  it  was  said  to  be  good.^  Where, 
however,  the  executor  who  had  proved  died,  it  was  held  not  sufficient 
to  bring  his  executor  before  the  Court ;  because,  as  the  law  then  stood, 
the  other  executors  had  still  the  right  to  prove,  even  though  they  had 
renounced  probate.'  The  record,  therefore,  would  not  have  been  com- 
plete without  a  new  representative  of  the  original  testator.  And  it 
has  been  determined,  that  the  General  Order  enabling  a  plaintiff  to 
proceed  against  one  or  more  persons  severally  liable,  =  does  not  apply 
to  a  general  administration  suit.  ^ 

Wherever  an  executor  has  actually  administered,  he  must  be  made  a 
party  to  a  suit,  although  he  has  released  and  disclaimed.  '^  But  where 
a  plaintiff'  filed  a  bill  against  one  of  two  executors,  and  alleged  in  his 
bill  that  he  knew  not  who  was  the  other  executor,  and  prayed  that  the 
defendant  might  discover  who  he  was  and  where  he  lived,  a  demurrer 
for  want  of  parties  was  overruled.  =  And  in  the  case  before  referred  to, 
where  one  of  two  joint  executors  was  abroad,  an  account  was  decreed 
against  the  other  of  his  own  receipts  and  payments.^ 

The  cases  do  not  seem  to  afford  a  very  clear  answer  to'  the  question, 
under  what  circumstances,  in  a  suit  to  administer  the  assets  of  a  de- 
ceased testator  or  intestate,  the  plaintiff  ought  to  join,  with  the  exist- 
ing personal  representatives,  such  parties  as  fill  the  position  of  admin- 
istrators or  executors,  of  a  former  representative  of  the  original  estate." 
It  is  conceived,  however,  that  the  practice  in  this  respect  is  now  settled, 
viz.,  to  make  the  personal  representatives  of  a  deceased  executor  parties, 
where  he  has  received  assets  of  the  testator  for  which  he  has  not 
accounted  with  the  surviving  executor,  and  in  respect  of  which  it  is 

1  Cowslad  V.  Cely^  vM  sup.  /  but  if  they  are  all  out  of  the  jurisdiction,  an  administrator  durante 

essentia  must  be  appointed ;  DonaZd  v.  Bather,  16  Beav.  26. 
=  Went.  Off.  Ex.  95 ;  Strickland  v.  StricUana,  12  Sim.  463 ;  but  the  plaintiff  may  make  him  a  party 

it  he  has  acted  as  executor :  Yiekers  v.  Bett,  10  Jar.  N.  S.  376,  L.  JJ. 
3  Brown  v.  Pitman,  Gilb.  Eq.  K.  75 ;  16  Vin.  Ab.  Party,  B.  S51,  PI.  19 ;  and  see  Dmon  f.  Morris, 

1  Hare,  413,  431 :  6  Jur.  297. 
*  Arnold  V.  Blencowe,  1  Cox.  426. 
5  Ord.  YH.  2 ;  similar  to  our  Order  No.  63. 
«  UaU  V.  Austin,  2  Coll.  570 :  10  Jur.  452. 
'  SmitWij  T.  Einton,  1  Vem.  31. 
8  Bowyer  v.  Covert,  ib.  95. 
"  Cowslad  V.  Cely,  Prec.  Ch.  83. 
'"  WiUiams  v.  Williams,  9  Mod.  299 ;  Phelps  v.  Sprcmle,  4  Sim.  318, 321 ;  Holland  v.  Prior,  1  M.  & 

K.  237;  Masters  v.  Barnes,  2  T.  &  C.  C.  C.  616 :  7  Jur.  1167 ;  Ling  t.  Caiman,  10  Beav.  370, 

374 ;  nm  Y.  Amtin,  3  Coll.  570 :  10  Jur.  452 ;  Clark  t.  Webb,  16  Sim.  161 :  13  Jur.  615. 
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sought  to  charge  his  estate  :  but  where  this  is  not  the  case,  to  introduce 
into  the  bill  an  allegation  that  the  deceased  executor  fully  accounted 
with  the  survivor,  and  that  nothing  is  due  from  his  estate  to  the  estate 
of  the  testator,  and  hot  to  make  his  representative  a  party  to  the  suit. ' 
The  fact  ,of  such  deceased  executor  having  ,died  insolvent,  or  without 
having  received  assets,  would  in  all  cases  probably  prevent  his  executors 
being  proper  par  ties.  ^ 

If  a  bill  is  filed  against  a  married  woman  who  is  an  executrix,  or 
administratrix,  her  husband  must  also  be  a  party,  unless  he  has  abjured 
the  realm. 3  In  Taylor  v.  Allen,'^  however.  Lord  Hardwicke  granted  an 
injunction  to  restrain  a  wife  executrix  from  getting  in  the  assets,  her 
husband  being  in  the  "West  Indies,  and  not  amenable  to  the  process  of 
the  Court,  on  the  ground  that,  if  she  wasted  the  assets,  or  refused  to 
pay,  a  creditor  could  have  no  remedy,  inasmuch  as  her  husband  must 
be  joined  as  a  party  to  the  suit  against  her. 

"Where  a  bill  had  been  filed  for  an  account  of  a  testator's   estate,  and 

it  was  objected  that  one  of  the  executors  was  not  a  party,  he  was  ordered 

to  be  introduced  into  the  decree  as  a  party,  and  to  account  without 

putting  off  the  cause  to  add  parties  ;  =   but  this  can  only  be  done  where 

■  the  person  appears,  and  submits  to  be  bound  as  if  originally  a  party. " 

It  seems,  that  where  a  power  of  sale  is  given,  by  a  will,  to  executors, 
and  they  renounce  probate,  they  will  not  be  considered  necessary 
parties  to  the  suit ;  thus,  where  a  testator  had  devised  that  his  executors 
should  sell  his  land,  and  be  possessed  of  the  money  arising  from  the 
sale  upon  certain  trusts  mentioned  in  his  will,  and  made  B.  and  0.  his 
executors,  who  renounced,  whereupon  administration  with  the  will 
annexed,  was  granted  to  one  of  the  plaintiffs :  upon  a  bill  brought  by 
the  cestui  que  trusts  of  the  purchase  money,  under  tire  will,  against  the 
heir,  to  compel  him  to  join  in  a  sale  of  the  lands,  it  was  objected  that 
there  wanted  parties,  in  regard  that  the  executors  ought  to  have  been 
made  defendants,  for  notwithstanding  they  had  renounced,  yet  the 
power  of  sale  continued  in  them ;  and  the  objection  was  overruled,  there 
being  only  a  power  and  no  estate  devised  to  them. '  It  should  be  noticed , 
that  a  query  has  been  added  to  the  decision  upon  this  point  by  the 
reporter ;  and  the  doubt  suggested  appears  to  be  justified  by  the  opinion 

'  See  Wliittingtcm  v.  Gooding,  10  Hare,  App.  29 ;  Pease  v.  Cheesbrough ,  Seton,  115,  For  form  of 
decree,  where  plaintiff  does  not,  by  his -bill,  seek  to  cliarge  a  deceased  co-executor^s  estate, 
see  ib, 

'  See  Symes  v.  Glynn,  Seton,  115. 

3  Ld.  Red.  30. 

4  2  Atk.  213. 

"  Pilt  V.  Brewster,  1  Dick.  37.    And  so,  as  to  tlie  husband  of  an  accounting  party,  Sapte  v.  Ward 

1  Coll.  24. 
»  Seton,  1116. 
'  Tates  V.  Campion,  2  P.  Wms.  308. 
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expressed  both  Ity  Lord  St.  Leonards  and  Mr.  Preston,  viz.,  that  where 
a  jOTwer  is  given  to  executors,  they  may  exercise  it,  although  they  re- 
nounce probate  of  the  will.'  It  is  to  be  observed,  however,  that  in  the 
case  of  Keates  v.  Burton,^  referred  to  by  Lord  St.  Leonards  (which  was 
a  case  of  a  discretionary  power  given  by  a  testator  over  the  application 
of  the  interest  of  a  money  fund  to  his  trustees  and  executors,  one  of 
whom  died,  and  the  others  renounced),  Sir  William  Grant,  M.  E.,  re- 
marked, "that  the  power  is  given  to  the  executors,  but  they  have  not 
exercised  it,  and  they  have  renounced  the  only  character  in  which  it 
was  competent  to  them  to  exercise  it:"  and  in  the  case  of  JEarl  Gran- 
ville V.  M'JVeill, '  were  it  was  held  that  the  two  executors  who  had 
proved,  could  exercise  a  power  of  appointment  given  to  their  testator, 
his  executors,  administratoi-s,  and  assignees,  although  a  third  executor, 
who  had  renounced,  was  also  named  in  the  will.  Sir  James  Wigram,  Y. 
C,  said  "  I  have  referred  to.  Sir  Edward  Sugden's  book  on  Powers,  but 
find  nothing  to  make  mo  doubt  the  sufficiency  of  the  appointment. 
The  question  in  all  such  cases  is,  whether  the  confidence  is  rej)osed  in 
the  individuals  named,  or  in  the  persons  who,  de  facto,  fill  the  given 
office."* 

It  is  right,  in  this  place,  to  recall  the  attention  of  the  reader  to  the 
rule  which  has  been  before  noticed,  that  the  executor  or  the  adminis- 
trator of  a  deceased  pei'son  is  the  person  constituted  by  law  to  represent 
the  personal  property  of  that  person,  and  to  answer  all  demands  upon 
it ;  and  that,  therefore,  where  the  object  of  a  suit  is  to  charge  such 
personal  estate  with  a  demand,  it  is  sufficient  to  bring  the  executor  or 
administrator  before  the  Court ;'  thus,  it  has  been  held,  that  in  a  bill 
to  be  relieved  touching  a  lease  for  years,  or  other  personal  duty  against 
executors,  though  the  executors  be  executors  in  trust,  yet  it  is  not 
necessary  to  make  the  cestui  que  trusts,  or  the  residuary  legatees  parties." 
And  so,  where  a  bill  was  filed  against  an  executor,  to  compel  the  trans- 
fer of  a  sum  of  stock  belonging  to  his  testatrix,  and  the  executor,  by 
his  answer,  stated  that  the  residuary  legatees  claimed  the  stock,  an 
objection  for  want  of  parties  was  held  to  be  untenable.' 

In  like  manner,  where  a  testator  gave  different  legacies  to  three 
persons,  and  they  were  to  abate  or  increase,  according  to  the  amount 
of  the  personal  estate  :  to  a  bill  against  the  executor  by  one  legatee, 

■  Sugd.  Pow.  118 ;  but  see  ib.,  SS6 ;  2  Prest.  Ab.  264. 

2  14  Vea.  434,437. 

s  t  Hare,  156  :  13  Jur.  S53. 

«  See  Wins.  Exors.  251,  858. 

"  Ld.  Red.  165  ;  Micldethwaitex.  Winstantsy,  13  W.  E.  310,  L.  J.  J.  ante. 

«  Anon.  1  Vem.  261:  1  Eq.  Ca.  Ab.  73,  PI.  13:  Lawson  v.  Barker,  1  Bro.  C.  C,  303;  Lmex.Jacomi, 

ih.  n. 
'  Brmvn  v.  BovtlmmUf,  1  Mad.  446 ;  and  see  .Tones  v.  How.,  7  Hare,  267 :  1'3  Jur.  2i7,  and  Harrison 

T.  WifliC,  3Cham.  R.  44. 
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the  executor  pleaded  that  the  other  legatees  ought  to  be  parties,  because 
the  account  made  with  the  plaintiff  woiild  not  conclude  them,  and  he 
should  be  put  to  several  accounts,  and  double  proof  and  charge,  but 
the  plea  was  overruled.'  It  seems,  however,  that  where  a  person  has 
a  speciiic  lien  upon  the  property  in  dispute,  he  must  be  brought  before 
the  Court;  and  upon  this  ground,  in  the  case  of  Langley  v.  The  Earl  of 
Oxford,  which  was  a  bill  by  the  specific  legatee  of  a  mortgagee  against 
the  representative  of  the  mortgagor,  for  toreclosure,  and  the  defendant 
pleaded  a  settled  account  with  the  executors  of  the  mortgagee,  and  a 
release,  it  was  said  by  Lord  Hardwicke,  that  he  could  not  see  how  the 
private  account  between  the  executor  of  the  mortgagee,  and  the  debtor, 
could  discharge  the  lion  on  the  land  ;2  however,  the  bill  in  that  case 
was  afterwards  dismissed. ^  And  so,  where  a  husband  had  specifically 
disposed  of  his  wife's  paraphernalia  to  other  persons:  on  a  bill  by  the 
wife  against  the  executor,  for  a  delivery  thereof  to  her,  the  specific 
legatees  were  considered  necessary  parties.* 

The  assignees  of  a  bankrupt  are  also,  as  has  been  before  stated,  the 
proper  parties  to  represent  the  estate  vested  in  them  under  the  bank- 
ruptcy; and,  therefore,  in  all  cases  where  claims  are  sought  to  be 
established  against  the  estate  of  a  bankruj)t,  it  is  necessary  to  bring- 
only  the  assignees  before  the  Court;  and  the  bankrupt  himself,  or  his 
creditors,  are  unnecessary  parties.'^  Thus,  it  has  been  held,  that  a 
bankrupt  is  not  a  necessary  party  to  a  bill  of  foreclosure  against  his 
assignees;  15  and  Sir  John  Leech,  Y.  C,  allowed  a  demurrer  put  in  by  a 
bankrupt,  who  was  made  a  party  to  a  bill  against  his  assignees  to  fore- 
close a  copyhold  estate,  even  though  there  had  been  no  bargain  and  sale 
executed  by  the  commissioners.''  To  a  suit  of  foreclosure  against  the 
assignees  of  a  bankrupt  mortgagor,  the  bankrupt  is  not  a  necessary 
party.'  A  mortgagor  who  has  madie  a  mortgage  on  lands  in  this 
Province,  and  who  afterwards  became  a  bankrupt  in  England,  is  not  a 
necessary  party  to  a  bill  to  foreclose  by  force  of  the  English  Statute 
relating  to  bankruptcy.'  It  is  to  be  observed,  however,  that  where 
fraud  and  collusion  are  charged  between  the  bankrupt  and  his  assignees, 
the  bankrupt  may  be  made  a  party,  and  he  cannot  demur,  although 

'  Haycock  v.  Haycock,  a  Ch.  Ca.  124 ;  Jennings  v.  Patefson,  i!>  Beav.  28.  There  may,  however,  he 
cases  where  pecuniary  legatees  are  proper  parties,  as  where  there  is  a  question  of  ademption  ; 
Marquis  of  Hertford  v.  Count  de  Zichi,  9  Beav.  11, 15. 

2  Amh.  17 ;  hut  see  Seijeant  Hill's  note  of  this  case,  in  Bluut's  eel.  of  Amh.  App.  C.  p.  Tfl.'j. 

3  Eeg.  Lib.  B.  1747,  fo.  300. 

'  Northey  y.  NortJiey,  2  Att.  77. 

s  CoUet  V.  Wolleston,  3  Bro.  C.  C.  228. 

'  Adams  t.  Holbroolc,  Han',  by  Newl.  .30  ;  Bainlrklfje  v.  Piiihorn,  1  Buck.  186. 

'  Lloyd  V.  Lander,  5  Mad.  282,  288. 

^  Torrance  v.  Winterliottom,  2  Grant  487. 

"  Goodhue  v.  Whi(mm-e,  7  U.  C.  L.  J.  124. 
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relief  be  prayed  against  him.  Thus,  where  a  creditor,  having  obtained 
execution  against  the  effects  of  his  debtor,  filed  a  bill  against  the  debtor, 
against  whom  a  commission  of  bankruptcy  had  issued,  and  the  jjersons 
claiming  as  assignees  under  the  commission,  charging  that  the  commis- 
sion was  a  contrivance  to  defeat  the  plaintiff's  execution,  and  that  the 
debtor  having,  by  permission  of  the  plaintiff,  possessed  part  of  the  goods 
which  had  been  taken  in  execution  for  the  piirpose  of  sale,  instead  of 
paying  the  produce  to  the  plaintiff,  had  paid  it  to  his  assignees ;  a 
demurrer  by  the  alleged  bankrupt,  because  he  had  no  interest  and 
might  be  examined, as  a  witness,  was  overruled.' 

Subject  to  the  above  and  certain  other  exceptions,  the  rule  formerly 
was,  that  all  cestui  que  trusts  were  necessarj-  parties  to  the  suits  against 
their  trustees,  by  which  their  rights  were  likely  to  be  affected.  Thus,  on 
a  bill  for  redemption,  where  the  defendant  in  his  answer  set  forth  that 
he  was  trustee  for  A. ;  an  objection  was  made  at  the  hearing,  that  the 
cestui  que  trust  should  have  been  made  a  party ;  and  because  it  was  dis- 
closed in  the  answer,  and  the  plaintiff  might  have  amended,  the  bill  was 
dismissed. 2  ISTow,  however,  as  we  have  seen,  in  suits  concerning  real 
or  personal  estate,  which  is  vested  in  trustees,  such  trustees  represent 
the  persons  beneficially  interested,  in  the  same  manner,  and  to  the  same 
extent,  as  the  executors  or  administrators  in  suits  concerning  personal 
estate,  represent  the  persons  beneficially  interested  in  such  personal 
estate  ;  and  in  such  cases,  it  is  not  necessary  to  make  the  persons  benefi- 
cially interested  parties  to  the  suit.p 

In  some  cases,  however,  even  before  the  late  Act,  where  the  cestui  que 
trusts  were  very  numerous,  the  necessity  of  bringing  them  all  before  the 
Court  has  been  dispensed  with.  Thus,  v/here  upon  a  bill  brought 
against  an  assignee  of  a  lease,  to  compel  him  to  pay  the  rent,  and  per- 
form the  covenants,  it  appeared  that  the  assignment  was  upon  trust  for 
such  as  should  buy  shares,  the  whole  being  divided  into  900  shares,  and 
an  objection  was  taken  because  the  shareholders  were  not  parties :  the 
objection  was  overruled,  as  the  assignees  by  dividing  the  shares,  had 
made  it  impracticable  to  have  them  all  before  the  Court.*  Fcrmerlj', 
the  general  rule,  in  cases  where  real  estates  were  either  devised  or 
settled  upon  trust  for  payment  of  debts  or  legacies,  was,  that  if  the 
persons  to  be  benefited  by  the  produce  of  the  estate  were  either  named 
or  sufiiciently  indicated,  then  that  they  must  be  all  parties  to  any  suit 
affecting  the  estate  ;  if,  however,  the  bill  alleged  their  great  number 

1  King  v.  Martin,  2  Vea.  J.  041,  cited  Ld.  Ecd.  162. 

2  Whistler  v.  Webb,  Bunl).  63. 

3  15  &  16  Vic.  c.  86,  s.  43-,  r.  9,  and  our  Order  No.  01. 
■>  City  of  London  v.  Eiclimond,  2  Vcrii.  421. 


PERSONS   RESISTING   PLAINTIFF'S   DEMANDS.  213 

as  a  reaBon  for  not  making  them  all  parties,  and  if  the  Court  was  satis- 
fied that  the  absentees  were  suflftciently  represented  by  those  who  were 
made  parties  to  the  record,  the  presence  of  all  the  persons  interested 
would  be  dispensed  with. '  And  upon  the  same  principle,  where  the 
trusts  were  for  the  payment  of  debts  or  legacies  generally,  the  trustees 
alone  wore  allowed  to  sustain  the  suit,  either  as  plaintiffs  or  defendants; 
without  bringing  before  the  Court  the  creditors  or  legatees  for  whom 
they  were  trustees  ;=  and  now,  it  is  conceived  that  the  Court  would,  in 
such  cases,  generally  allow  the  suit  to  proceed  without  any  of  the  cestui 
que  trusts  being  made  parties,  considering  their  interests  to  be  sufficiently 
represented  by  the  trustees  ;=  except  where  it  might  require  spme  of  the 
cestui  que  trusts  to  be  parties,  in  order  to  secure  the  duo  ajiplication  of 
the  trust  money." 

It  was  held  in  1851,  and  before  the  promulgation  of  our  Orders  just 
referred  to,  that  until  a  deed  alleged  to  have  been  obtained  by  fraud  is 
declared  void,  it  must  be  deemed  a  valid  and  subsisting  instrument ; 
therefore,  where  at  the  hearing  of  a  foreclosure  suit  it  appeared  that 
after  the  execution  of  the  conveyance  to  the  mortgagee  a  voluntary  deed 
had  been  executed  by  him  purporting  to  vest  all  his  proj)erty  in  trustees; 
that  he  alleged  and  had  gone  into  evidence  to  show  this  deed  void  as 
obtained  from  him  fraudulently ;  that  some  of  the  cestuis  que  trustent 
had  relinquished  their  interest  under  the  deod,-  and  that  the  others  had 
not  any  part  in  obtaining  the  deed,  and  had  not  executed  it ;  Held,  that 
such  other  cestuis  que  trustent  must,  notwithstanding,  be  made  parties  to 
the  suit,  and  leave  was  given  to  the  plaintiff  to  amend  for  that  purpose.'' 
Where  a  trustee  commits  a  breach  of  trust,  the  person  participating  in 
it  is  not  a  necessary  party  to  a  suit  for^  the  general  administration  of 
the  trust  estate.  One  devisee  of  a  trustee  against  whose  estate  a  suit 
is  brought,  suflS.ciently  represents  those  interested  in  the  estate."  A 
municipality  in  proceeding  to  a  sale  of  land  for  taxes  is  in  the  position 
of  a  trustee ;  and  if  it  m  afterwards  sought  to  impeach  the  sale  on  the 
ground  of  any  irregularity  in  directing  such  sale,  and  it  is  sought  to 
make  the  municipality  answerable  to  the  purchaser  for  the  purchase 
money  paid,  or  the  costs  of  the  suit,  the  municipality  must  be  made  a 
party  to  the  cause. '  To  a  bill  filed  by  one  Co-partner  against  another 
seeking  to  set  aside  a  marriage  settlement  as  having  been  made  by  the 

'  Holland  v.  Baker,  3  Hare,  68,  74 :  6  Jiir.  1011 ;  Harrison  v.  Stewardson,  3  Hare,  530. 

2  Ld.  Red.  lli. 

3  15  &  16  Vic.  c.  86,  s.  43,  r.  9 ;  Morley  v.  MorUy,  23  Beav.  253 ;  and  sou  Knight  v,  Poeock,  21  Beav. 

436 ;  and  No.  61  of  our  C.  G.  O. 
■<  Stansfield  v.  Eobson,  16  Beav.  18!). 
'  Rogers  v.  Sogers,  2  Grant  137. 
'  Tiffany  v.  Tlumison,  9  Grant,  244. 
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settlor  at  a  time  when  he  was  insolvent,  the  trustees  and  cestui  que 
trust  of  the  settlement  are  necessary  parties ;  as  they  are  entitled  to 
have  the  accounts  of  the  partnership  taken,  and  the  assets  thereof  ap- 
plied in  exoneration  of  the  settled  lands. '  In  a  suit  by  trustees  to 
reduce  into  possession  the  trust  estate,  and  in  which  the  existence  of 
the  trust  estate,  is  called  in  question  by  the  defendant,  the  cesiuis  que 
trustent  are  necessary  parties. =  Where  a  bill  is  tiled  against  a  trustee 
by  parties  claiming  adversitj-  to  his  cestuis  que  trustent  without  making 
them  parties  to  the  bill,  it  is  the  duty  of  the  trustees  to  object  that  the 
owners  of  the  estate  are  not  before  the  Court ;  where,  therefore,  a 
trustee  under  such  circumstances,  neglected  to  object  to  their  not  being 
made  parties,  the  cause  was,  notwithstanding,  ordered  to  stand  over 
with  leave  to  amend  by  adding  parties,  without  costs. '  Where  a 
mortgagor  had  conveyed  his  equit}'  of  redemption  to  the  trustees  of 
his  marriage  settlement  in  trust  for  his  wife  for  life,  the  remainder  to 
his  children,  and  a  bill  of  foreclosure  was  filed  after  his  death  against 
the  trustees  and  widow,  to  which  bill  the  children,  being  infants,  were 
not  made  parties,  the  Court  granted  a  decree  containing  the  usual  re- 
ference to  enquire  whether  a  sale  or  foreclosure  would  be  more  beneficial 
to  the  infants,  and  gave  liberty  to  the  Master  to  make  the  infants 
parties  in  his  office,  if  he  should  see  fit.'' 

We  have  already  seen,  that  the  English  30th  Order  of  August, 
1841,  of  which  our  Order  61  is  almost  a  coj)y,  did  not  apply  to  cases 
where  a  mortgagee  sought  to  foreclose  the  equity  of  redemjDtion  of  estates 
vested  in  trustees, '  but  that  under  the  rule  of  the  late  Act  above  referred 
to,  where  the  trustees  are  the  persons  who  would  be  in  possession  of  funds 
to  redeem,  they  may  properly  represent  their  cestui  que  trusts  ;°  though, 
when  this  is  not  the  case,  the  cestui  que  tr^lsts,  or  some'  of  them,  ought 
to  be  parties.' 

Formerly,  in  such  cases,  the  cestui  que  trusts  were  necessaiy  parties  ;' 
but  to  a  suit  for  the  execution  of  a  trust  by  or  against  those  claiming 
the  ultimate  benefit  of  such  trust,  after  the  satisfaction  of  prior  charges, 
it  was  not  even  then  necessary  to  bring  before  the  Court  the  persons 
claiming  the  benefit  of  such  prior  charges ;  and,  therefore,  to  a  bill  for 
the  application  of  a  surplus,  after  payment  of  debts  and  legacies,  or 

■  Thomas  r.  Torrance,  1  Cham,  K,  46. 

2  Hoviding  v.  Poole,  1  Grant,  306. 

»  Olevelancl  v.  McDonald,  1  Grant,  415. 

1  Dickson  V.  Draper,  11  Grant,  362. 

^  Ante. 

c  Hanman  v.  Biley,  9  Hare,  App.  40 ;  Sale  V.  h'llson,  3  Do  G.  M.  &  G.  119 :  IT  Jur.  170. 

'  Goldsmid  v.  Sloneliewer,  17  Jur.  199 ;  9  Ilarc,  App.  38;  and  the  other  cases  cited,  anle. 

8  Osbournv.  Fallows,  IIR.  &M.  741;  C'alverlej/\.  Fhelp,  6  Mad.  229;  FaWiful  v.  Hunt,  8  Anst. 

751 ;  Newton  v.  Earl  of  Eqmonl,  4  Sim.  674.  584 :  5  Sim.  130,  135 ;  Coles  v.  Forrest,  10  Beav, 

552,  567. 
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other  incivnbrances,  the  creditors,  legatees,  or  other  incumbrancers, 
need  not  be  made  parties.'  According  to  the  former  practice  of  the 
Court,  where  money  secured  by  mortgage  was  subject  to  a  trust,  the 
mortgagor,  or  any  person  under  him,  seeking  to  redeem  the  mortgage, 
was  obliged  to  make  all  persons  claiming  an  interest  in  the  mortgage 
money  parties  to  the  suit;=  and  the  general  rule  was  considered  to  be, 
that  there  could  be  no  foreclosure  or  redemption  unless  all  the  parties 
entitled  to  the  mortgage  money  were  before  the  Court.  ^  ISTow,  how- 
ever, it  has  been  held,  that  in  a  redemption  suit,  where  the  mortgage 
money  is  vested  in  trustees,  the  trustees  represent  the  cestui  que  trusts 
sufficiently  to  protect  the  mortgagor ;  but  that  some  of  the  cestui  que 
trusts  ought  also  to  be  parties,  in  order  to  secure  the  due  aj^plication  of 
the  trust  property.  * 

It  was  said  by  Lord  Hardwicke,  that  where  a  mortgagee,  who  has  a 
jilain  redeemable  interest,  makes  several  conveyances  upon  trust,  in 
order  to  entangle  the  affair,  and  to  render  it  difficult  for  a  mortgagor, 
or  his  representatives,  to  redeem :  it  is  not  necessary  that  the  plaintiff 
should  trace  out  all  the  persons  who  have  an  interest  in  such  trust,  to 
make  them  parties;'  the  persons  having  the  legal  estate,  however, 
must  be  before  the  Court;  and  where  a  mortgagee  in  fee  has  made  a 
conveyance  in  strict  settlement,  the  first  tenant  in  tail  and  all  those 
having  intermediate  estates  are  necessary  parties. «  It  seems  that  where 
a  mortgage  is  forfeited,  and  the  mortgagee  exercises  the  legal  rights  he 
has  acquired  by  disposing  of,  or  encumbering  the  estate,  and  the 
mortgagor  comes  for  the  redemption,  which  a  Court  of  Equity  gives 
him,  it  must  be  upon  the  terms  of  indemnifying  the  mortgagee  from  all 
costs  arising  out  of  his  legal  acts.  Upon  this  principle.  Sir  John  Leach, 
V.  C,  in  the  case  of  Wetherell  v.  Collins,''  above  referred  to,  ordered  the 
mortgagor  to  pay  the  costs  of  the  trustees,  and  cestui  que  trust,  who 
were  necessarily  brought  before  the  Court,  inconsequence  of  the  assign- 
ment of  the  mortgagee. 

It  seems  formerly  to  have  been  considered  necessary,  that  a  mortgagee, 
who  had  assigned  his  mortgage,  should  be  made  a  party  to  a  bill  of 
redemption  ;'  but  the  law  upon  the  jioint  appears  now  to  be  otherwise; 

1  Ld.  Red.  175. 

2  Drew  V.  Sarman,  5  Pri.  319. 

'  Palmer  v.  JSarlof  Carlisle,  1  S.  &  S.  4-;3 ;  iVetherell  v.  Collins,  3  Mad.  £35  ;  Osboiirn  x.  Falloios,  1 
E.  &  M.  741. 

*  Stansjield  v.  Hobson,  16  Beav.  189  ;  see,  however,  Morleyx.  Moi'ley,  S5  Beav.  953  :  and  Emmet  v. 
Tottenham,  10  Jur.  N.  S.  1090 :  S.  C.  nom.  Tottenham  v.  Emmet,  13  W.  B.  1S3,  Jl.  K.  where  a 
person  interested  in  part  of  the  mortgage  was  held  not  to  be  a  necessary  party. 

=  Yates  r.  Sambly,  3  Atk.  2S7. 

«  ma,  238. 

'  3  Mad.  355. 

0  Anon,  in  the  Duchy,  2  Eq.  Ca.  Ah.  594,  PI.  3. 
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and  it  has  been  determined,  that  where  there  has  been  an  assign- 
ment, even  though  it  was  made  without  the  previous  authority  of  the 
mortgagor,  or  his  declaration  that  so  much  is  due,  the  assignee  is  the 
necessary  party : '  for  whatsoever  the  assignee  pays  without  the  inter- 
vention of  the  mortgagor,  he  can  claim  nothing  under  the  assignment 
but  what  is  actually  due  between  the  mortgagor  and  the  mortgagee. = 
Where  a  mortgagor  is  a  party  to  an  assignment  of  a  mortgage  by  the 
mortgagee,  then  it  is  in  fact  a  new  mortgage  between  the  mortgagor 
and  the  assignee,  and  of  course  the  original  mortgagee  is  not  a  necessary 
party  to  a  bill  to  redeem.  A  mortgagor,  however,  cannot  be  bound  by 
any  transaction  which  may  take  place  between  a  mortgagee  and  his 
assignee  without  his  privity ;  if,  therefore,  the  mortgagee,  before  assign- 
ment, has  been  in  possession,  and  has  received  more  on  account  of  the 
rents  and  profits  than  the  principal  and  interest  due  upon  the  mortgage, 
and  a  bill  is  filed  by  the  mortgagor  against  the  assignee  to  have  an 
account  of  the  overplus,  he  may  make  the  mortgagee  a  party  to  the 
bill,  because  he  is  clearly  accountable  for  the  surplus  rents  and  profits 
received  by  himself.  But  it  seems  to  be  doubtful  whether,  upon  the 
principles  laid  down  by  Lord  Eldon ,  ■>  the  assignee  would  not  be  sufficient ; 
on  the  ground  that,  having  contracted  to  stand  in  the  place  of  the 
original  mortgagee,  he  has  rendered  himself  liable  to  have  the  account 
taken  from  beginning  to  end,  and  must  be  answerable  for  the  result. 
From  the  same  case  it  appears,  that  although  there  may  have  been 
twentj-  mesne  assignments,  the  person  to  whom  the  last  has  been  made 
is  the  only  necessary  party  to  a  redemption  suit.' 

AYbere  a  mortgagee  institutes  proceedings  to  foreclose  against  the 
mortgagor,  and  the  estate  of  a  deceased  mesne  incumbrancer,  the  real 
representatives  of  such  deceased  incrumbrancer  are  not  necessary 
parties.^  It  is  not  proper  to  make  a  person  entitled  to  a  part  of  the 
equity  of  redemption  in  a  mortgage  estate  a  'party  in  the  Master's 
office,  but  he  should  be  made  defendant  by  bill." 

Where,  however,  there  are  several  derivative  mortgages,  if  the  last 
mortgagee  seeks  to  foreclose  the  mortgagor,  he  must  make  all  the 
intermediate  mortgagees  parties,  because  they  are  all  interested  in 
the  account.' 

The  rules  regulating  the  practice  of  the  Court  as  to  cestui  que  ii-usts 

1  Chambers  v.  Goldwin,  9  Ves,  269. 

'  Ibid.  264. 

3  Chambers  v.  Goldwin,  9  Ves.  268,  269. 

<  Ibid.  268. 

»  Taylor  v.  Stead  1  Cham.  E.  74. 

•  TFAora  V.  Lucas  1  Cham.  E.  58. 

'  Hobari  v.  Abbot,  S  P.  Wme.  643 ;  ante. 
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being  parties  to  suits  relating  to  trust  property,  apply  to  resulting, 
as  well  as  other  trusts.  Upon  this  principle  it  has  been  held,  that  in 
cases  of  charities,  where  a  private  founder  has  appointed  no  visitor,  his 
heir  at  law  is  considered  a  necessary  party  to  an  information  for  the 
regulation  of  the  charity ;  because,  in  such  case,  the  heir  at  law  of  a 
private  founder  is  considered  as  the  visitor;  but  in  a  case  of  this  des- 
cription, the  Court  refused  to  dismiss  the  information  because  of  his 
absence,  and  directed  an  inquiry  for  him  to  be  made  by  the  Master ; ' 
and  so,  in  the  case  of  a  charity,  wherever  it  is  doubtful  whether  the  heir 
is  disinherited  or  not,  he  must  be  a  party,  ^ 

Wherever  real  estate  is  to  he  recovered,  or  a  right  is  sought  to 
be  established,  or  a  charge  raised  against  real  estate,  it  is  necessary  that 
the  person  or  persons  entitled  to  the  inheritance  should  be  before  the 
Court.  Upon  this  principle  it  is,  that  in  a  bill  by  a  specialty  creditor, 
to  obtain  payment  of  his  demand  out  of  the  real  estate  of  his  debtor, 
the  devisee  or  heir,  as  well  as  the  executor,  is  a  necessary  party. 
Where,  however,  the  arrears  of  an  annuity,  charged  upon  real  estate, 
are  sought  to  be  recovered,  if  the  arrears  are  such  only  as  were 
due  in  the  lifetime  of  the  ancestor,  it  will  be  saflS.cient  to  make  his 
personal  representative  a  party ;  but  for  any  arrears  after  his  death, 
the  devisee  or  heir  must  Lo  a  party.  = 

Where  a  vendee  before  obtaining  a  conveyance,  assigned  to  A.  half  of 
the  land  purchased,  and  to  £.  the  other  half;  and  the  vendor  afterwards 
executed  a  conveyance  to  each,  by  which  it  was  intended  to  convey  to 

A.  and  B.  their  respective  portions  of  the  land  ;  but  by  a  mistake  in  the 
respective  descriptions,  the  conveyance  to  A.  comprised  B.'s  land,  and  did 
not  comprise  A.'s  own,  nor  did  the  conveyance  to  B.  comprise  A.'s  land, 
but  each  took  and  kept  possession  of  the  land  actually  intended  for 
him.     Held,  (^Spragge  V.  0.  dissenting)  that  to  a  bill  afterwards  filed  by 

B.  against  A.  for  a  conveyance  of  B.'s  land  to  him,  the  heir  of  the 
original  vendor  in  whom  the  legal  estate  in  A.'s  land  was  still  vested, 
was  a  necessary  party."  To  a  suit  for  a  foreclosure  of  a  mortgage,  in 
which  the  wife  of  the  mortgagor  has  joined  to  bar  her  dower,  the  wife  is 
not  a  necessary  partj',  and  if  made  a  defendent,  the  bill  as  against  her 
will  be  dismissed  with  costs.'  Where  a  suit  to  enforce  by  sale,  a 
vendor's  lien,  is  instituted  against  the  heirs-at-law  of  the  purchaser,  the 
widow  of  the  vendee  is  a  necessary  party  in  respect  of  her  right  of 
dower.  ^     In  a  suit  to  administer  the  estate  of  a  testator,  theheir-at-law 

1  Attorney -General  v.  Ga'unt,  3  Swanst.  148,  n. 

'  Attorney- General  v.  Green,  2  Bro.  0.  C.  <1'J7 ;  see  ante. 

3  Westm  V.  Bowes,  9  Mod.  309. 

■•  Bmosell  v.  Bayden,  2  Grant,  557. 

5  Moffatt  V.  Tliompscm,  3  Grant,  111  ovemiUng  Sanderson  v.  Caston,  1  Grant  349. 

'  Paine  v.  Ghapman,  t  Grant,  119. 
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ought  to  be  a  ]5arty,  but  where  the  personal  representative  filed  such  a 
bill  against  the  devisee,  alleging  that  no  lands  had  descended,  as  to 
which  the  answer  was  silent,  and  the  objection  was  not  raised  at  the 
hearing,  the  Court  made  a  decree  in  the  absence  of  the  hoir.^  A  bill 
having  been  filed  by  the  assignee  of  the  right  to  certain  lands  against 
the  trustee  thereof,  without  making  the  heir  of  the  assignor  a  party; 
and  the  trustee  sot  up  a  defence  impeaching  the  assignment,  and  in- 
sisting that  such  heir  was  the  party  entitled  to  the  conveyance,  the 
Court  at  the  hearing,  ordered  the  case  to  stand  over  with  liberty  to 
amend  by  adding  the  heir  as  a  pai-ty  defendent.^ 

The  heirs  of  a  deceased  mortgagee  of  an  equity  of  redemption  are  not 
necessary  parties  to  a  suit  of  foreclosure  by  the  prior  mortgagee,  the 
proper  party  being  the  personal  representative  of  such  mortgagee.' 
Where  in  a  bill  for  partition  it  was  stated  that  certain  infants  residing 
with  or  near  their  father,  out  of  the  jurisdiction  of  the  court,  not  parties, 
were  interested  in  the  laud  sought  to  be  partitioned,  their  father  being 
a  party  defendant,  a  demurrer  for  the  want  of  parties  was  allowed.* 
In  a  creditor's  bill  against  two  devisees  of  a  debtor,  it  is  not  indispensable 
that  the  heir-at-law  should  be  a  party.  ^ 

The  same  rule  applies  to  all  cases  where  the  jurisdiction  is  drawn 
from  the  Courts  of  Common  Law,  in  order  to  establish  a  right  against 
a  person  having  a  limited  estate  in  land  or  other  hereditaments ;  and 
it  is,  in  such  cases,  always  held  nccessaiy  to  have  the  owner  of  the 
inheritance  before  the  Court.  Thus,  where  a  bill  was  filed  to  establish 
a  custom,  whereby  the  owners  and  occupiers  of  certain  lands  were 
obliged  to  keep  a  bull  and  a  boar  for  the  use  of  the  inhabitants  of  the 
parish,  it  was  held,  that  a  custom  which  binds  the  inheritance  of  lands 
can  never  be  established  in  a  Court  of  Equity,  unless  the  owners  of  the 
inheritance  are  parties,  and  that  the  masters  and  fellows  of  Queen's 
College,  who  were  the  owners,  ought  to  have  been  there.''  And  so, 
where  a  man  prefers  a  bill  to  establish  a  modus  against  a  lessee  of  an 
impropriator,  he  must  make  the  owner  of  the  impropriation  a  party.' 
UlDon  the  same  principle,  where  a  bill  was  filed  to  establish  a  modus 
against  an  ecclesiastical  rector  or  a  dean  and  chapter,  as  impropriators, 
the  ordinary  and  patron  were  considered  necessary  parties.  ^ 

1  Tiffany  v.  Tiffany,  9  Grant  158. 

2  Miller  v.  Ostrander,  12  Grant  349. 

3  Grimshaw  v.  Parks,  6  D".  C.  L.  J.  Ii3. 
'  Tyron  v.  Peer,  13  Grant,  311. 

=  Jenny  v.  Priestman,  1  Grant,  1.33. 
°  Spendler  v.  Potter,  Bumb.  181. 
'  Olamil  V.  Trelawney,  ib.  70. 

e  Gordmi  V  Simpt;imon,  11  Yes.  bW ;  Cook  v.  Butt,  0  Mad.  53;  Ilules  v.  Ponifret,  Dan.  143;  De 
W/ielpaalev.  Milburn,  5 1'ri.  483 :  see  ante.  » 
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It  is  to  be  observed,  that  to  render  the  owner  of  the  inheritance 
necessary,  the  object  of  the  suit  must  be  to  bind  the  inheritance  ;  if 
that  is  not  the  case,  and  the  relief  sought  is  merely  against  the  present 
incumbent,  the  owner  of  the  inheritance,  if  made  a  party,  may  demur." 

In  the  case  of  Perm  v.  Lord  Baltmiore,^  which  was  a  suit  for  a  specific 
performance  of  an  agreement  respecting  the  boundaries  of  two  provinces 
in  America,  it  was  considered  unnecessary  to  make  the  plautcr.s,  tenants, 
or  inhabitants  v.-ithin  the  districts,  parties  to  the  suit.  The  objection 
taken  was  upon  the  ground  that  their  privileges,  and  the  tenure  and 
law  by  which  they  held,  might  not  be  altered  without  their  consent ; 
but  Lord  Hardwicke  overruled  the  objection,  saying :  "  Consider  to  what 
this  objection  goes  :  in  lower  instances,  in  the  case  of  manors  and  honors 
in  England,  which  have  different  customs  and  by-laws  frequently,  yet 
though  different,  the  boundaries  of  these  manors,  may  be  settled  in  suits 
between  the  lords  of  these  manors,  without  making  the  tenants  parties ; 
or  may  be  settled  by  agreement,  which  this  Court  will  decree,  without 
making  the  tenants  parties;  though  in  case  of  fraud,  collusion,  or 
jjrejudice  to  the  tenants,  they  will  not  be  bound." 

And  in  general,  it  may  be  stated  as  a  rule,  that  occupying  tenants 
under  leases,  or  other  persons  claiming  under  the  possession  of  a  party 
whose  title  to  real  property  is  disputed,  are  not  deemed  necessary 
parties:  though,  if  he  had  a  legal  title,  the  title  which  they  may  have 
gained  from  him  cannot  bo  prejudiced  by  any  decision  on  his  rights  in 
a  Court  of  Equity  in  their  absence ;  and  though,  if  his  title  was  equitable 
merely,  they  may  be  affected  by  a  decision  against  that  title.  Sometimes, 
however,  if  the  existence  of  such  rights  is  suggested  at  the  hearing,  the 
decree  is  expressly  made  -without  prejudice  to  those  rights,  or  otherwise 
qualified  according  to  circumstances;  if,  therefore,  it  is  intended  to 
conclude  such  rights  by  the  same  suit,  the  persons^claiming  them  must 
be  made  parties  to  it;  and  where  the  right  is  of  a  higher  nature,  as  a 
mortgage,  the  person  claiming  is  usually  made  a  party.  ^  And  where 
a  tenant  in  common  had  demised  his  undivided  share  for  a  long  term  of 
years,  the  lessee  was  held  a  necessary  party  to  a  bill  for  a  partition  : 
because  he  must  join  in  the  conveyance,  and  his  lessor  was  ordered  to 
pay  his  costs.* 

The  same  principle  which  renders  it  necessary  that  the  owner  of  the 
inheritance  should  be  before  the  Court,  in  ^11  cases  in  which  a  right  is 

'  Williamson  v.  Lord  Lonsdale,  Dan.  171 ;  Markham  v.  Smith,  11  Prl.  126 ;  and  see  further,  as  lo 
suits  relating  to  tithes,  Lay  y.  Drake,  3  Sim.  Hi,  SS ;  Fetch  v.  Ballon,  8  Pri.  9 ;  Leathes  v.  Newit, 
ib  562 ;  Bennett  v.  Skeffington,  i  Pri.  143 ;  Tooth  v.  The  Dean  and.  Chapter  of  Canterbury,  3 
Sim.  49;  Cuthbert  y.' Westwood,  Gill).  Eq.  Kep.  230;  10  Vin.  Ab.  Party,  B.  255,P1.  58. 

2  1  Ves.  S.  444,  449. 

3  Ld.  Red.  175. 
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to  be  established  against  the  inheritance,  requii'es  that,  in  cases  where 
there  is  a  dispute  as  to  whether  land  in  the  occupation  of  a  defendant  is 
freehold  or  copyhold,  the  lord  of  the  manor  should  be  a  party.  Thus, 
where  a  plaintiff,  by  his  bill,  jjretended  a  title  to  certain  lands  as  freehold, 
which  lands  the  defendant  claimed  to  hold  by  copy  of  court  roll  to  him 
and  his  heirs,  and  prayed  in  aid  the  l,ord  of  the  manor,  but  nevertheless 
the  plaintiff  served  the  defendant  with  process  to  rejoin,  without  making 
the  lord  of  the  manor  a  party;  it  was  ordered,  that  the  plaintiff  should 
piroceed  no  more  against  the  defendant  before  he  should  have  called  the 
lord  in  process.  ■ 

For  a  similar  reason  it  is  held,  that  where  a  bill  is  brought  for  the 
surrender  of  a  copyhold  for  lives,  the  lord  must  be  made  a  party; 
because,  when  the  surrender  is  made,  the  estate  is  in  the  lord,  and  he  is 
under  no  obligation  to  re-grant  it ;  but  it  is  otherwise  in  the  case  of 
copyholders  of  inheritance  :  there  the  lord  need  not  be  a  party. 

It  may  be  observed  in  this  place,  that  the  same  rule  which  has  been 
before  laid  down,  ^  with  regard  to  the  persons  to  be  made  parties  as  being 
interested  in  the  inheritance  of  an  estate,  prevails  equally  in  the  case  of 
adverse  interests,  as  in  that  of  concurrent  interests  with  the  plaintiffs. 
This  rule  is,  that  wherever  the  inheritance  to  real  estate  is  the  subject- 
matter  of  the  suit,  the  first  person  in  being  who  is  entitled  to  an  estate 
of  inheritance  in  the  proj)erty,  and  all  others  having  intermediate 
interests,  must  be  defendants.  Thus  it  is  held  necessary,  in  order  to 
obtain  a  complete  decree  of  foreclosure,  in  cases  where  the  equity  of 
redemption  is  the  subject  of  an  entail,  that  the  first  tenant  in  tail  of  the 
equity  of  redemption  should  be  before  the  Court. ' 

It  appears  to  have  been  held  formerly,  that  a  decree  of  foreclosure 
against  a  tenant  for  life  would  bar  a  remainderman ;  •»  but  it  is  now  settled; 
that  not  only  the  tenant  for  life,  but  the  person  having  the  next  vested 
estate  of  inheritance,- must  be  parties  ;'  and  the  same  rule  applies  to  all 
cases  where  a  right  is  to  be  established,  or  a  charge  raised  against  real 
estates  which  are  the  subject  of  settlement. 

A  plaintiff,  however,  has  no  right  to  bring  persons  in  the  situation  of 
remaindermen  before  the  Court  in  order  to  bind  their  rights,  upon  a 
discussion  whether  a  prior  remainderman,  under  whom  he  claims,  had  a 
title  or  not,  merely  to  clear  his  own  title  as  between  him  and  a  purchaser. 
This  was  decided  in  Pelham  v.  Gi'egory, "  before  Lord  Northington  ;  in 

1  Cited  in  Lucas  v.  Arnold,  Gary.  Ecp.  81 ;  10  Vin.  Ab.  Party,  B.  233,  PI.  40. 

=  Ante. 

3  Beynoldson  v.  Perkins,  Amb.  564  ;  aud  aee  Pendleton  v.  Booth,  1  Gift'.  35 ;  5  Jiir.  N.  S.  610. 

■>  Boscarrick  v.  Barton,  1  Cli.  Ca.  217;  but  it  may  be  doubted  wliether,  is  tliis  case,  it  was  Intended 

to  lay  down  Buch  rule. 
»  Sutton  V.  Btone,  S  Atli.  101 
«  1  Eden  518. 
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which  case,  the  question  arose  on  the  title,  to  certain  leasehold  estates, 
which  were  limited  in  remainder,  after  limitations  to  the  I)uke  of 
Newcastle  and  his  sons,  to  the  first  and  other  sons  of  Henry  Pelham  in 
tail,  and  to  which  the  plaintiff,  Lady  Catherine  Pelham,  claimed  to  be 
absolutely  entitled  onthedeathof  theduke,'as  administratrix  of  Thomas 
Pelham  the  son  of  Henry  Pelham,  the  first  tenant  in  tail  who  had  come 
into  being.  The  plaintiff,  in  order  to  have  this  question  decided  against 
Lord  Yane  and  Lord  Darlington,  who  were  subsequent  remaindermen 
in  tail,  contracted  to  sell  the  estate,  subject  to  the  Duke's  life  estate,  and 
to  the  contingency  of  his  having  .sons,  to  the  defendant  Gregory,  and 
brought  a  bill  against  him  for  a  specific  performance,  to  which  she  made 
Lord  Yane  and  Lord  Darlington  parties ;  but  Lord  Northington  dismissed 
the  bill  with  respect  to  Lord  Yane  and  Lord  Darlington,  on  the  ground 
"that  they  being  remaindermen  after  the  death  of  the  Duke  of  Newcastle, 
if  he  should  die  without  issue,  their  claims  were  not  within  his  cognizance  ' 
to  determine,  and  the  plaintiff  had  no  right  to  bring  them  into  discus- 
sion in  a  Court  of  Equity."  From  this  decree  there  was  an  appeal  to 
the  House  of  Lords,  and  although  the  House  decreed  Gregory  to  perform 
his  contract,  they  affirmed  the  dismissal  against  Lord  Yane  and  Lord 
■Darlington. '  In Devonsher  v.  Wewenham,-  Lord  Eedesdale,  after  stating 
the  above  case  and  decision,  says,  "  I  take  this  to  be  a  decisive  authority  : 
and,  if  the  books  were  searched,  I  have  no  doubt  many  other  cases 
might  be  found  were  bills  have  been  dismissed  on  this  ground." 

The  owner  of  the  first  estate  of  inheritance,  however,  is  sufficient  to 
support  the  estate,  not  only  of  himself,  but  of  everybody  in  remainder 
behind  him ;  ^  therefore,  where  a  tenant  in  tail,  is  before  the  Court,  all 
subsequent  remaindermen  are  considered  unnecessary  parties.  This  is 
by  analogy  to  the  rule  at  Law,  according  to  which  there  is  no  doubt, 
that  a  recovery  in  which  a  remainderman  in  tail  was  vouched,  would 
bar  all  remainders  behind.* 

But  although,  where  there  is  a  clear  tenancy  in  tail,  there  is  no 
occasion  for  a  subsequent  remainderman  being  a  party  to  a  bill  of 
foreclosure,  yet,,  where  it  is  doubtful  whether  a  particular  person  has 
an  estate  tail  or  not,  the  person  who  has  the  first  undoubted  vested 
estate  of  inheritance  ought  to  be  a  party ;  ^  and  so,  where  the  first  tenant 
in  tail  was  a  lunaticj  the  remainderman  was  held  to  be  a  proper 
party. " 

1  3  Bvo.  p.  C.  Ed.  Toml.  204. 

2  aSoli.  &Lef.  210. 

'  Benoldson  v.  Perkins,  Arab.  564 ;  but  this  rule  does  not  apply  to  a  Scotcb  entail :  Fordyce  v. 
Bridges,  2  Phil.  497,  506:  2  0.  P.  Ooop.  t.  Cott.  326,  3.34  ;  and  as  to  the  effect  of  a  decree  against  an 
infant  tenant  in  tail,  flee  S.  O.  in  the  Court  below,  10  Beav.  101 :  10  Jur.  1020. 

*  Per  Lord  Eldon  in  Llffi/d  v.  Johnes,  9  Yes.  64  ;  see  also  Giffard  v.  flbci,  1  Sch.  &  Lef.  386. 

^    Powell.  Mort.  975  a. 

«  Singleton  v.  Hopkins,  1  Jur.  N.  S.  1199,  V.C.S. 
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It  is  necessary,  however,  in  cases  of  this  sort,  not  only  that  he  who 
has  thef  first  estate  of  inheritance  should  be  before  the  Court,  but  that 
the  intermediate  remaindermen  for  life  should  be  parties. '  The  same 
rule  will,  as  wo  have  seen  before, ^  apply,  where  the  intermediate 
estate  is  contingent  or  executory,  provided  the  person  to  take  is  ascer- 
tained ;  although,  where  the  person  to  take  is  not  ascertained,  it  is 
sufficient  to  have  before  the  Court  the  trustees  to  sujjport  the  contingent 
remainders,  and  the  person  in  esse  entitled  to  the  first  vested  estate  of 
inheritance. '  Executory  devises  to  persons  not  in  being  may,  in  like 
manner,  be  bound  by  a  decree  against  a  vested  estate  of  inheritance  ; 
but  a  person  claiming  under  limitations  by  waj-  of  executory  devise, 
not  subject  to  any  preceding  vested  estate  of  inheritance  by  which  it 
may  be  defeated,  must  be  a  party  to  a  bill  affecting  his  right ;''  and  iu 
general,  where  a  person  is  seised  in  fee  of  an  estate,  and  his  seisin  is 
liable  to  be  defeated  by  a  shifting  use,  conditional  limitation,  or  exe- 
cutory devise,  the  inheritance  is  not  represented  in  Equitj-  merely  by 
the  person  who  has  the  fee  liable  to  be  defeated,  but  the  persons  claim- 
ing in  contingency,  ujion  the  defeat  of  the  estate  in  fee,  are  necessary 
parties.' 

If,  after  a  cause  has  proceeded  a  certain  length,  an  intermediate 
remainderman  comes  into  being,  he  must  be  brought  before  the  Court 
by  a  supplementary  proceeding ;«  and  so,  if  the  first  tenant  in  tail, 
who  is  made  a  jjart  j'  to  a  suit,  dies  without  issue  before  the  termination 
of  the  suit,  according  to  the  constant  practice  of  the  Court,  the  suit  is 
proceeded  with  against  the  next  tenant  in  tail,  as  if  he  had  been 
originally  a  party ;  and  this  is  now  done  by  moans  of  a  supplemental 
order.'  It  seems  also  clear,  that  if  a  tenant  in  tail  is  plaintiff  in  a  suit, 
and  dies  without  issue,  the  next  remainderman  in  tail,  although  he 
claim  by  new  limitation,  and  not  through  the  first  plaintiff  as  his  issue, 
is  entitled  to  continue  the  suit  of  the  former  tenant  in  tail,  and  to  have 
the  benefit  of  the  evidence  and  proceedings  in  the  former  suit;  but  in 
this  ease,  it  would  seem  that  a  supplemental  bill  is  necessarj'.' 

The  general  rule  requiring  all  persons  interested  in  resisting  the 
plaintiff's  demands  to  be  brought  before  the  Court  as  defendants,  iu 

1  Per  Lord  Eldon,  in  Gm-e  v.  Stacpoole,  1  Dow,  18,  31. 

2  Ante. 

=  Lm'd  CliolmondeUy  v.  Lord  Clinton,,  2,  J.  &  W.  7, 133;  Ilnpkins  v.  Iloiillns,  1  Atk.  590. 

"  Ld.  Red.  174. 

0  Goodess  X.  Williams,  2  T.  &  C.  C.  C.  595,  598 :  7  Jui-.  1123. 

»  lid.  Eed,  174 ;  Llmid  v.  Johnes,  9  Vca.  59 ;  Fullei-toii  v.  Martin,  1  Drew.  238 ;  Picl;ford  V.  Brown, 
1 K.  &  J.  643 ;  Jibt)  v.  Tugwell,  20  Beav,  461. 

'  Cresswell  v.  Bateman,  6  W.  E.  220,  T.  C.  K. 

«  Bendy  v.  Bendy,  5  W.  E.  221,  V.  0.  W. :  Williams  t.  Williams.  9  W.  R.  296,  V.  C.  K. ;  Ward  v. 
SliakeshA  7  Jur.  N.  8. 1227 :  10  W.  E.  fl,  V.  C.  K, ;  see  liowover,  Jmh'c  t.  Wat&on.  1  Sin.  &  G.  123  ; 
Jaclcson  v.  Ward,  1  Gift'.  30 :  5  Jur.  N.  S.  78 !. 
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order  to  give  them  an  opportunity  of  litigating  the  claim  set  up,  for- 
merly rendered  it  imperative,  wherever  more  than  one  person  was  liable 
to  contribute  to  the  satisfaction  of  the  plaintiff's  claim  that  they  should 
all  be  made  parties  to  the  suit.'  This  application,  however,  of  the 
general  rule  has  been  materially  modified  by  the  General  Order,^  which 
provides  that,  in  all  cases  in  which  the  plaintiff  has  a  joint  and  several 
demand  against  several  persons,  either  as  princij)als  or  sureties,  it  shall 
not  be  necessary  to  bring  before  the  Court,  as  parties  to  a  suit  concern- 
ing suclj  demand,  all  the  persons  liable  thereto ;  but  the  plaintiff  may 
proceed  against  one  or  more  of  the  persons  severally  liable. 

It  will,  however,  be  necessary  shortly  to  state  what  was  the  practice 
previous  to  this  Order,  inasmuch  as  it  will  still  apply  to  all  cases  not 
brought  precisely  within  its  terms.  In  the  case  of  Madox  v.  Jackson,^ 
Lord  Hardwicke  said,  '■  The  general  rule  of  the  Court  is  :  where  a  debt 
is  joint  and  several,  the  jDlaintiff  must  bring  each  of  the  debtors  before 
the  Court,  because  they  are  entitled  to  the  assistance  of  each  other  in 
taking  the  account ;  another  reason  is  that  the  debtors  are  entitled  to  a 
contribution,  where  one  pays  more  than  his  share  of  the  debt ;  a  further 
reason  is,  if  there  are  different  funds,  as  where  the  debt  is  a  specialty, 
and  he  might  at  Law  sue  either  the  heir  or  executor  for  satisfaction,  he 
must  make  both  parties,  as  he  may  come  in  the  last  place  upon  the  real 
assets  ;  but  there  are  exceptions  to  this,  and  the  exception  to  the  first 
rule  is,  that  if  some  of  the  obligators  are  only  sureties,  there  is  no  pre- 
tence for  the  principal  in  the  bond  to  say,  that  the  creditor  ought  to  bring 
the  surety  before  the  Court,  unless  he  has  paid  the  debt."  It  may  here 
be  observed,  that  by  the  terms  of  the  Order,  no  distinction  is  made  be- 
tween principals  and  sureties  ;  so  that  it  would  appear  as  if  the  plaintiff 
might  file  his  bill  against  one  or  more  of  the  sureties,  without  making 
the  principal  a  party  to  the  suit.  In  Allan  v.  Houlden,'^  however,  where 
one  of  two  sureties  who  had  joined  the  principal  debtor  in  a  bond, 
filed  a  bill  to  set  aside  the  transaction  on  the  ground  of  fraud,  and  prayed 
an  account  of  the  payments  made  in  respect  of  the  bond,  Lord  Lang- 
dale,  M.  E.,  held,  that  notwithstanding  the  Order,  the  principal  debtor 
and  co-surety  were  necessary  parties.  And  so,  in  Finkus  v.  Peters,^ 
where  the  plaintiff  alleged  that  he  had  accepted  bills  of  exchange  with- 
out consideration,  and  that  he  had  been  sued  upon  them,  and  by  his 
bill  prayed  relief  against  the  drawer  and  the  holder,  without  making  a 

1  Jaclcson  v.  SmiiUns,  3  Vem.  195. 

=  Ord.  VII.  3.    Same  as  oiir  Order  63. 

'  3  Atk.  406;  Sland  v.  Winter,  1  S.  &  S.  246;  Collins  v.  Griffith,  3  P.  Wms.  313. 

*  6Beav.  148 ;  see  also  Zloyd  v.  Smith,  13  Sim.  457  ;  T  Jur.  460 ;  Pierson  v.  Barclay,  2  De  G.  &  S. 

746.    But  It  seems  that  one  of  the  makers  of  a  joint  and  several  promissory  note  may  lie  sued 

without  the  others,  Melntyre  V.  Connell,  1  Sim.  N.  S.  335,  241. 
s  5  Beav.  253,  360  :  6  Jiir.  431. 
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person  to  wliom  the  drawer  had  endorsed  the  bill  a  party,  Lord  Lang- 
dale  held,  that  as  there  was  an  allegation  that  the  holder  of  the  bills 
was  a  trustee  as  well  for  the  drawer  as  also  for  the  indorsee,  such  inter- 
vening indorsee  was  a  necessary  party  to  the  suit. 

Before  this  Order  it  was  held,  that  all  trustees  implicated  in  a  breach 
of  trust  were  necessary  parties  to  a  suit  complaining  of  the  breach  of 
trust ; '  but  since  the  Order  it  has  been  held,  that  where  a  breach  of 
trust  had  been  committed  by  several  trustees,  the  cestui  que  trusts  may 
proceed  against  one  trustee,  in  the  absence  of  the  others. ^  But  it  must 
not  be  supposed  that,  in  every  case  in  which  a  breach  of  trust  has  been 
committed,  the  cestui  que  trusts  can  arbitrarily  select  any  one  trustee, 
and  charge  him  as  for  a  breach  of  trust,  whatever  the  nature  of  the 
complaint  may  be.  "  Take,  for  example,"  said  Sir  James  "W^igram,  V. 
C,  in  the  case  of  Shipton  v.  Bawlins,'''  "  the  case  of  one  of  two  trustees 
acting  alone,  and  receiving  the  whole  trust  monies,  and  investing  them 
in  his  own  name :  that  might  be  a  breach  of  trust  2>er  se ;  for  the  cestui 
que  trusts  had  a  right  to  require  each  trustee  to  have  a  hold^upon  the 
trust  fund;  and,  if  a  loss  resulted,  the  non-acting  trustee  might  be  liable 
for  it.  But  if  the  fund  were  safe,  though  irregularly  standing  in  the 
name  of  the  trustee  only,  I  cannot  think  this  Order  would  entitle  the 
plaintiff  to  sue  the  trustee  who  had  not  acted,  separately  from  the  other. 
The  case  of  Walker -v.  Synwnds,'^  as  explained  in  Munch  v.  Cockerell,^ 
shows,  that  all  trustees  are  prima  facie,  necessary  parties  to  a  suit  com- 
plaining of  a  breach  of  trust,  although  execution  might  be  taken  out 
against  one  only."  There  is  no  clear  principle  laid  down  in  the  cases, 
determining  when  all  the  trustees  are  necessary  parties,  and  when  one 
may  be  proceeded  against  without  the  others.  The  Court  appears 
rather  to  have  exercised  a  discretion,  and  to  have  allowed  the  Order  to 
apply  or  not  as,  under  the  circumstances,  the  justice  of  the  case  re- 
quired.' 

It  is  to  be  observed,  however,  that  the  order  does  not  aj^jsly  to  cases 
where  the  general  administration  of  the  estate  is  sought;'' nor  where 
accounts  of  the  trust  fund  have  to  be  taken :  =  and  it  has  been  held,  that 

1  Weaker  v.  Symmds,  3  Swanst.  7B :  C.  P.  Coop.  509—512,  674 ;  Munch  v.  Cockerdl,  8  Sim.  ai9, 231 ; 

C.  P.  Coop.  78,  n.  (Oj ;  Perry  v.  Knott,  4  Beav.  179, 181. 

2  Perry  v.  Knott,  5  Beav.  293 ;  Kellaway  v.  Johnson,  e5.,  319 :  6  Jur.  751 ;  Attorney-  General  v:  Cor- 

poration of  Leicester,  7  Beav.  176 ;  Str&ng  v.  Strong,  18  Beav.  408 ;  Attorney-  General  v.  Pearson, 
2  Coll.  581 :  10  Jur.  651 ;  Norris  v.  Wright,  14  Beav.  310 

3  4  Hare,  623. 
*  VM  sup. 

"  Ibid. 

"  For  cases  in  wliicli  all  the  trustees  were  required  to  be  parties,  see  Shlplon  v.  Rawlins.  4  Hare, 

619  ;  Fmoler  v.  Beynal,  2  De  G.  &  S.  749 :  13  Jur.  650,  n. ;  and  see  Eeporter's  note,  24  Beav.  99 ; 

Lewin  v.  Allen,  8  W.  B.  603,  V.  C.  W. 
'  Ball  V.  Austin,  2  Coll.  570 ;  10  Jur.  452 ;  Biggs  v.  Penn,  4  Hare.  469 ;  9  Jur.  368 ;  Chancellor  v. 

Morecraft,  11  Beav.  262 ;  Penny  v.  Penny,  9  Hare,  39 ;  15  Jur.  445. 
8  Bevaynes  v.  BoUnson,  24  Beav.  86 ;  3  Jur.  N.  S.  707 :  Coppard  v.  Allen,  10  Jur.  N.  S.  622  ;  12  W. 
•  R.  943,  L.JJ. ;  and  see  Fletcher  v.  Giibon,  23  Beav.  212. 
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where  one  trustee  files  a  bill  against  a  co-trustee  who  has  been  guilty 
of  abroach  of  trust,  in  which  some  of  the  cestui  que  irwsfe have  concurred, 
they  arc  necessary  parties  notwithstanding  the  order. '  So  also,  in  a 
suit  for  the  recovery  of  a  partnership  debt,  against  the  executors  of  a 
deceased  partner,  the  surviving  partner  is  a  necessary  party. ^  And  it  is 
also  to  be  observed,  that  where  the  plaintiff  has  made  several  persons 
jointly  liable  parties,  he  cannot  afterwards  waive  the  relief  against  some, 
and  take  a  decree  at  the  hearing  against  others.  ^ 

The  order  does  not  apply  to  any  case  whore  the  demand  is  not  joint 
and  several :  and  therefore,  whore  there  is  only  a  joint  demand,  the  old 
practice  continues,  and  all  the  persons  liable  must  be  made  parties. 
Thus,  if  there  be  a  demand  against  a  partnership  firm,  all  the 
persons  constituting  that  firm  must  be  before  the  Court;  and  if 
any  of  them  are  dead,  the  representatives  of  the  deceased  partners 
must  be  likewise  made  parties.''  And  whore  a  bill  was  filed  by 
the  captain  of  a  shij),  against  the  personal  representative  of  the 
survivor  of  two  partners,  who  were  joint  owners  of  the  ship,  for 
an  account  and  satisfaction  of  his  demand,  it  was  held  that  the  siiit  was 
defective,  because  the  representatives  of  the  other  partner,  who  might 
be  interested  in  the  account,  were  not  before  the  Court:  although,  as 
the  demand  would  have  survived  at  Law,  the  case  there  might  have 
been  different.^ 

Although,  even  before  the  Order,  it  was  not  generallj^  necessarj'',  in 
a  suit  against  the  principal,  to  make  the  surety  a  party,  yet,  where  a 
person  had  executed  a  conveyance,  or  created  a  charge  upon  his  own 
estate,  as  a  collateral  security  for  another,  he  became  a  necessary 
party  to  a  suit  against  the  principal.  This  appears  to  have  been  the 
result  of  the  determination  in  8tokes  v.  Clendon,"  which  was  the  case  of  a 
mortgage  by  a  principal  of  one  estate  and  by  the  surety  of  another,  as 
a  collateral  security;  and  Lord  Alvanley,  M.  E.,  determined,  that  a  bill 
of  foreclosure  against  the  principal  could  not  be  sustained,  without 
making  the  other  mortgagor  a  party :  because  the  other  had  a  right  to 
redeem,  and  be  present  at  the  account  to  prevent  the  burthen  ultimately 
falling  upon  his  own  estate,  or  at  least  falling  upon  it  to  a  larger 
amount  than  the  other  estate  might  be  deficient  to  satisfy. 

1  Jesse  V.  Bennett,  6   De  G.  M'N.  &  G.  609;  3Jur.  N.  S.  1125;  Williams  v.  Allen,  if)  Seav.  J9J; 

Boberts  v.  Tumtall,  4  Hare,  261. 

2  mUs  V.  M'Bae,  0  Hare,  397. 

'  Fmsell  V.  Mwin,  7  Hare,  29 :  13  Jur.  333 ;  The  London,  Gas  Light  Gompany  v.  Spottiswoode,  14 
"      Beav.  264. 

1  Cox  V.  Stephens,  9  Jur.  N.  S.  1144 :  11  W.  E.  929,  V.  C.  K. 
=  Pierson  v.  BoUnson,  3  Swanst,  189,  n. ;  Scholefield  v.  BeaMekl,  7  Sim.  667. 

e  3  Swanst.  150  n. ;  see  also  Payne  v.   Orompton,  3  T.   &  C.  Ex.  457,  461 ;  Oedye  v.  Matson,  25 
Beav.  310. 
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To  a  suit  by  a  surety  against  the  creditor  for  an  assignment  by  him 
of  a  judgment  recovered  against  the  debtor,  the  debtor  is  a  necessary 
party. ' 

In  Stokes  v.  Clendon,  it  is  to  be  observed,  tlie  surety  had  conveyed  his 
own  estate  by  way  of  security  to  the  mortgagee.  AVliorc,  however,  he 
merely  enters  into  a  personal  covenant  as  surety  for  the  principal,  but 
does  not  convey  any  estate  or  interest  to  the  mortgagee,  he  will  not  bo 
considered  as^a  necessary  party,  unless  the  surety  has  paid  part  of  the 
debt:=  and  where  J.,  having  a  general  power  of  appointment  over  an 
estate,  in  the  event  of  his  surviving  his  father,  joined  with  two  other 
persons  as  his  sureties,  in  a  covenant  to  pay  an  annuity  to  the  plaintiff, 
and  also  covenanted  that  he  would  create  a  term  in  the  estate,  if  he 
survived  his  father,  and  upon  the  death  of  his  father  a  bill  was  filed  by 
the  plaintiff  against  A.,  and  other  parties  interested  in  the  estate,  to 
have  the  arrears  of  his  annuity  raised  and  paid :  it  was  held,  upon 
demurrer,  that  the  sureties  wore  not  necessary  parties.  =• 

In  a  bill  by  one  surety  against  another,  to  make  him  contribute,  it 
was  held,  that  the  executor  of  a  third  surety  who  was  dead  ought  to  be 
a  party,  though' ho  died  insolvent.^  In  that  case,  the  principal  had 
given  a  counter-bond  of  indemnity  to  the  plaintiff,  who  had  taken  him 
in  execution  upon  it,  and  he  had  been  discharged  under  an  Insolvent 
Act ;  and  though  he  appears  not  to  have  been  made  a  party,  yet  no 
objection  was  taken  ; '  and  it  seems  from  this  circumstance,  and  also  from 
the  case  oi  Lawsmi  v.  Wright/  that  if  the  principal  is  clearly  insolvent, 
and  can  be  proved  to  be  so  (as  by  his  having  taken  advantage  of  an 
Act  for  the  Eelicf  of  Insolvent  Debtors),  ho  need  not  be  a  party  to  the 
suit.  It  will,  however,  be  necessary,  if  the  principal  be  not  a  party, 
that  the  fact  of  his  insolvency  should  be  proved ;  whereas,  if  he  be  a 
party  to  the  suit,  such  proof  will  be  unnecessary.  In  Hole  v.  Harrison,' 
the  insolvency  of  the  principal  was  apparent,  from  the  fact  of  his  having 
taken  advantage  of  the  Insolvent  Act ;  but  it  is  presumed  that  the  in- 
solvency of  the  co-surety  was  not  so  capable  of  proof,  and  that  it  was 
upon  that  ground  held  necessary  to  have  his  personal  representative 
before  the  Court,  in  order  to  take  an  account  of  his  estate.  Where  the 
fact  of  the  .insolvency  of  one  of  the  sureties  was  clear,  and  admitted  by 
the  answers,  Lord  Hardwickc  held,  that  there  was  no  necessity  to  bring 

1  Cockimm  v.  Gillespie,  U  Grant,  465. 

2  Oedye  v.  Maison,  ubi  mp. 

=  Newton  v.  Earl  of  Egmont,  4  Sim.  574,  681. 

*  Hole  V.  Harrison,  Eep.  t.  Finch,  15. 

5  Ibid. 

'  1  Cox,  275  ;  but  see  Cox  v.  Stephens,  9  Jur.  N.  S.  1144 :  11  W.  E.  939,  V.  0.  K. 

'  Eep.  t.  Finch,  IB. 
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his  representatifies  before  the  Court.'  It  seemSj  however,  that  the 
plaintiff  has  his  election,  whether  he  will  bring  the  insolvent  co-obligor 
or  his  representative  before  the  Court  or  not.^  And  in  all  cases  coming 
under  the  Order  above  referred  to,  the  plaintiff  has  the  option  to  sue  all 
the  persons  jointly  and  severally  liable,  if  he  shall  think  fit.  Indepen- 
dently of  this  Order,  a  plaintiff  is  allowed,  in  a  case  where  there  are 
several  persons  who  are  each  liable  to  account  for  his  own  receipts,  to  file 
a  bill  against  one  or  more  of  them  for  an  account  of  their  own  receipts  and 
payments,  without  making  the  others  parties  to  the  suit.  Thus,  where 
a  residuary  legatee  brought  his  bill  against  one  of  two  executors, 
without  his  co-executor,  who  was  abroad,  to  have  an  account  of  his  own  . 
receipts  and  payments,  the  Lord  Chancellor  said:  "The  cause  shall  go 
on,  and  if  upon  the  account  anything  appear  difficult,  the  Court  will 
take  care  of  it;  the  reason  is  the  same  here  as  in  the  case  of  joint 
factors,  and  the  issuing  out  of  process  in  this  case  is  purely  matter 
of  form." 3 

The  same  rule  will,  it  appears,  be  adopted,  where  there  are  joint 
factors,  and  one  of  them  is  out  of  the  jurisdiction.  And  in  the  case  of 
Lady  SelyardY.  The  Executors  of  Harris,'^  before  referred  to,  where  it 
did  not  appear  that  the  parties  were  out  of  the  jurisdiction,  the  Court 
permitted  the  representatives  of  one  of  several  trustees,  who  were 
dead,  to  be  sued  for  an  account  of  the  receipts  and  disbursements  of  his 
testator,  who  alone  managed  the  trust,  withou.t  bringing  the  represen- 
tatives of  the  other  trustees  before  the  Court.  And  now,  under  the  Order 
above  referred  to,  it  is  not  always  necessary  to  make  all  the  persons 
committing  a  breach  of  trust  parties  to  a  suit  instituted  for  redress 
of  the  wrong.  = 

The  rule,  that  all  the  parties  liable  to  a  demand  should  be  before  the 
Court,  was  a  rule  of  convenience,  to  prevent  further  suits  for  a  contri- 
bution, and  not  a  rule  of  necessity;  and  therefore  might  be  dispensed 
with,  especially  where  the  parties  were  many,  and  the  delays  might 
be  multiplied  and  continued.  Thus,  where  there  were  a  great  number 
of  obligors,  and  many  of  them  were  dead,  some  leaving  assets,  and 
others  leaving  none,  the  Court  proceeded  to  a  decree,  though  all  of  them 
were  not  before  it.  ^  , 

The  general  rule,  requiring  the  presence  of  all  parties  interested  in 
resisting  the  plaintiff's  demand,  has  also  been  disj^ensod  within  avarietj' 

1  Madox  V.  Jackson,  3  Atk.  406. 

2  Eeywood  v.  Ovey,  6  Mad.  113 ;  Hitchman  v.  Stewart^  3  Drew.  271 :  1  Jur.  N.  S.  S80. 

»  Cowslad  V.  cay.  Free.  Ch.  83 :  1  Eq.  Ca.  Ab.  73,  PI.  18 :  2  Eq.  Oa.  Ab.  165,  PI.  3 ;  but  see  Devay- 
nes  V.  Bdbinson,  24  Beav.  98 :  3  Jar.  N.  S.  707  ;  and  ante. 

4  1  Eq.  Ca.  Ab.  74,  PI.  20 ;  ante. 

5  KeUawayy.Joi,nson,5Bea.\.Si9:  6  Jur.  7S1 ;  Perri/ v.  Knott,  B  Beav.  293;  and  see  SMplonv, 

Hawlins,  4  Hare,  622  ;  Hallv.  Austin,  2  Coll  570 :  10  Jur.  452,  cited  ante. 
'  Lady  Crantnirne  v.  Grispe,  Eep.  t.  Finch,  105, 
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of  cases,  where  the  parties  were  numerous,  and  the  eij^s  of  justice  could 
be  answered  by  a  sufficient  number  being  before  the  Court  to  represent 
the  rights  of  all.  Thus,  where  A.  agreed  with  B.  and  0.  to  pave  the 
streets  of  a  parish,  and  B.  and  C  oq  behalf  of  themselves  and  the  rest 
of  the  pai-ish,  agreed  to  pay  A.,  and  the  agreement  was  lodged  in  the 
hands  of  B..  it  was  held  that  A.  should  have  his  remedy  against  B.  and 
C,  and  that  they  must  resort  to  the  rest  of  the  parish.'  And  so,  where 
a  bill  was  filed  by  a  tradesman  against  the  committee  of  a  voluntary 
society  called  "  The  Ladies'  Club,"  for  money  expended  and  work  done 
under  a  contract  entered  into  by  the  defendants,  onbehalf  of  themselves 
and  the  other  subscribers,  and  it  was  objected  that  all  the  members  who 
had'  subscribed  should  be  parties,  the  objection  was  overruled,  and  a 
decree  made  for  the  plaintiff.^ 

The  same  rule  was  acted  upon  by  Sir  Thomas  Plumer,  M.  E.,  in  a  bill 
for  the  specific  performance  of  an  agreement  for  a  lease,  against  the 
treasurer  and  dii-eotors  of  a  Joint-Stock  Company  established  by  Act  of 
Parliament,  who  had  purchased  the  fee  of  the  premises  from  the  person 
who  had  entered  into  the  agreement,  although  the  rest  of  the  proprie- 
tors, whose  concurrence  in  the  conveyance  would  be  necessary,  were 
not  before  the  Court.'  The  Master  of  the  EoUs,  on  that  occasion,  came 
to  the  conclusion,  that  although  the  bill  required  an  act  to  be  done  by 
parties  who  were  absent,  yet,  as  they  were  so  numerous  that  they  could 
not  be  brought  before  the  Court,  he  would  go  as  far  as  ho  could  to  bind 
their  right,  and  made  a  decree  declaring  the  plaintiffs  entitled  to  a 
specific  performance,  and  restraining  the  treasurer  of  the  company 
from  bringing  any  action  to  disturb  the  plaintiffs  in  their  possession.* 
•  From  the  case  of  Horsley  v.  Bdl,^  cited  in  the  above  case  of  the 
Ladies'  Cluii,  it  appears  that  in  cases  of  this  description  the  acting  mem- 
bers of  the  committee  are  all  liable,  though  some  of  them  may  not  have 
been  present  at  all  the  meetings  which  have  taken  place  respecting 
the  contract.  In  that  case,  the  defendants  were  all  the  acting  com- 
missioners, under  a  Navigation  Act,  and  the  plaintiff  had  been  em- 
ployed on  their  behalf,  and  it  appeared  that  the  orders  had  been  given 
at  different  meetings  by  such  of  the  defendants  as  were  present  at  these 
meetings  ;  bui  none  of  the  defendants  were  present  at  all  the  meetings, 

1  Merld  v.  Wymondsold,  Hardi-es,  305 ;  see  also  Anon.  2  Eq.  Oa.  Ab.  Ifi6,  PI.  7. 

2  Cullen  V.  Duke  of  Queensberry,  1  Bro.  C.  C.  101 :  1  Bro.  P.  C.  cd.  Toml.  396. 

3  Meux\ 


l5  M.  &  W.  655  X  Davidson  v.  Cooper  and  Brassington,  11  M.  &  W.  718 ;  Smith  v.  Ooldsworthy, 
4  Q.  B,  430. 

>  2  Swanat.  286  ;  and  see  iMd.  287,  and  the  cases  there  cited. 

0  See  Amb.  770,  772 :  and  1  Bro.  C.  C.  101,  n.,  where  the  case  is  more  fully  reported ;  and  see  At- 
torney General  v.  Brown,  1  Swanst.  265 ;  Airperly  v,  Page,  1  Phil.  779, 785 :  11  Jur.  371. 
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or  joined  in  all  the  orders  :  though  every  one  of  them  was  present  at 
some  of  the  meetings,  and  joined  in  making  some  of  the  orders ;  and 
one  of  the  questions  in  the  cause  was,  whether  all  the  acting  com- 
missioners were  liable  on  account  of  all  the  orders ;  or  only  as  to  those 
which  they  had  respectively  signed.  Upon  this  point,the  Court  was 
of  opinion,  that  all  the  acting  commissioners  were  liable  in  toto  ;  every 
one  who  comes  in  afterwards  approves  the  former  acts ;  and  if  any  one 
of  the  commissioners  who  had  acted  before  disapproved  the  subsequent 
acts,  he  might  have  gone  to  a  future  meeting  and  protested  against 
them. 

In  the  preceding  cases  the  decision  was  made  upon  the  ground  that, 
if  the  plaintiff  succeeded  in  his  demands  against  the  individuals  sued, 
they  would  not  be  injured,  as  they  had  a  remedy  over  against  the 
others  for  a  contribution,  which,  u.ndex  their  own  regulations,  they 
might  enforce  :  although  the  enforcement  of  it  on  the  part  of  the  plain- 
tiffs, against  so  numerous  a  body,  would  be  nearly  impossible.  There 
are,  however,  other  cases  in  which  suits  are  permitted  to  proceed 
against  a  few  of  many  individuals  of  a  certain  class,  without  bringing 
the  rest  before  the  Court,  although  their  interests  may  in  some  degree 
be  affected  by  the  decision :  as  in  the  case  of  bills  of  peace,  brought  to 
establish  a  general  legal  right  against  a  great  many  distinct  individuals. 
Thus,  for  instance,  the  Corporation  of  London  has  been  allowed  to  ex- 
hibit a  bill  for  the  purpose  of  establishing  their  right  to  a  duty,  and  to 
bring  only  a  few  persons  before  the  Court,  who  dealt  in  those  things  on 
which  the  duty  was  claimed. '  And  so,  bills  are  frequently  entertained 
by  lords  of  manors  against  some  of  the  tenants,  on  a  question  of  com- 
mon affecting  them  all ;  and  a  parson  may  maintain  a  bill  for  tithes 
against  a  few  of  the  occupiers  within  the  parish,  although  they  set  up 
a  modus  to  which  the  whole  are  jointly  liable. ^  , 

The  principle  upon  which  the  Courts  have  acted  in  these  cases,  has 
been  very  clearly  laid  down  by  Lord  Bldon  in  Adair  v.  The  New  River 
Company.^  Li  that  case,  a  bill  Avas  filed  by  a  person  entitled,  under  the 
Crown,  to  a  rent  reserved  out  of  a  moiety  of  the  profits  of  the  New  Eiver 
Company,  to  which  moiety  the  Crown  was  entitled  under  the  original 
charter  of  that  company,  but  had  subsequently  granted  it  to  Sir  Hugh 
Middleton,  the  original  projector,  reserving  the  rent  in  question.  By 
a  variety  of  ?)iesne  assignments,  the  King's  moiety  of  the  profits  had 
become  vested  in  a  hundred  pei'sons,  or  upwards ;  and  the  bill  was  filed 
against  the  company  and  eight  of  those  persons  for  an  account,  and  it 
charged,  that  there  was  not  any  tangible  or  corporeal  propertj'^  upon 

>   City  of  London  v.  Perkins,  3  Bro.  P.  0.  ed,  Toml.  602. 
2  Hardcastle  v.  SmitJison,  3  Atk.  243. 
s  11  Ves.  439,  443. 
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which  the  plaintiff  could  distrain,  and  that  the  parties  were  so  numerous, 
and  thus  liable  to  so  many  fluctuations,  that  it  was  impossible,  if  the 
plaintiff  could  discover  them,  to  bring  them  all  before  the  Court,  and 
that  these  impediments  were  not  occasioned  by  the  plaintiff  or  those 
under  whom  he  claimed,  but  by  the  defendants.  To  this  bill  an  ob- 
jection was  taken  for  want  of  parties,  because  all  the  persons  interested 
in  the  King's  share  were  not  before  the  Court ;  but  Lord  Eldon  said, 
that  there  was  no  doubt  that  it  is  generally  the  rule,  that  wherever  a 
rent-charge  is  granted,  all  persons  who  have  to  litigate  any  title  with 
regard  to  that  rent-charge,  or  with  each  other,  as  being  liable  to  pay 
the  whole  or  to  contribute  amongst  themselves,  must  be  brought  before 
the  Court;!  \)^^^  that  it  was  a  very  different  consideration  whether  it 
was  possible  to  hold,  that  the  rule  should  be  applied  to  an  extent  de- 
stroying the  very  purpose  for  which  it  was  established,  viz.,  that  it 
should  prevail  where  it  is  acifually  impracticable  to  bring  all  the  parties, 
or  where  it  is  attended  with  inconvenience  almost  amounting  to  that, 
as  well  as  where  all  can  be  brought  without  inconvenience.  It  must 
depend  upon  the  circumstances  of  each  case.^  His  Lordship  also  said, 
that  there  were  authorities  to  show  that,  where  it  was  impracticable, 
the  rule  should  not  be  pressed ;  and  in  such  a  case  as  the  one  before  him, 
the  King's  share  being  split  into  such  a  number  that  it  was  impracticable 
to  go  on  with  a  record  attempting  to  bring  all  parties  having  interest 
in  the  subjeat  to  be  charged,  he  should  hesitate  to  determine,  that  a 
person  having  a  demand  upon  the  whole,  or  every  part  of  the  moiety, 
did  not  do  enou;gh  if  he  bi-ought  all  whom  he  could  bring.'  His  Lord- 
ship then  goes  on  to  say:  " There  is  one  class  of  cases  very. important 
upon  this  subject,  viz.,  where  a  person  having  at  Law  a  general  right  to 
demand  service  from  the  individuals  of  a  large  district,  to  his  mill  for 
instance,  may  sue  thus  in  Equity :  his  demand  is  upon  every  individual 
not  to  grind  corn  for  their  own  subsistence,  except  at  his  mill :  to  bring 
actions  against  every  individual  for  subtracting  that  service,  is  regarded 
as  perfectly  impracticable ;  therefore,  a  bill  is  filed  to  establish  that 
right,  and  it  is  not  necessary  to  bring  all  the  individuals.  Whj^  ?  Not 
that  it  is  inexpedient,  but  that  it  is  impracticable  to  bring  them  all. 
The  Court,  therefore,  has  required  so  many  that  it  can  be  justly  said 
they  will  fairly  and  honestly  try  the  legal  right  between  themselves, 
all  other  persons  interested,  and  the  plaintiff ;  and  when  the  legal  right 
is  so  established  at  Law,  the  remedy  in  Equity  is  very  simple  :  merely 
a  bill,  stating  that  the  right  has  been  established  in  such  a  proceeding; 

1  See  1  Eq.  Ca.  Ab.  73,  PI.  1. 

=  See  observations  of  Lord  Langdale,  In  Powell  v.  Wright,  7  Beav.  Hi,  449. 

5  11  Vea.  444. 
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and  upon  that  ground,  a  Court  of  Equity  will  give  the  j)laintiff  relief 
against  the  defendants  in  the  second  suit,  only  represented  by  those  in 
the  first.  I  feel  a  strong  inclination  that  a  decree  of  the  same  nature 
may  be  made  in  this  case."' 

In  the  above  case  of  Adair  v.  The  New  River  Company,  Lord  Bldon  laid 
it  down  as  a  rule,  that  wherevx3r  a  rent-charge  is  granted,  all  persons 
whose  estates  are  liable  must  be  brou^t  before  the' Court. »  This  rule, 
however,  is  liable  to  an  exception  in  the  case  of  charities,  which  are 
considered  entitled  to  greater  indulgence,  in  matters  of  pleading  and 
practice,  than  ordinary  parties.^  Thus,  in  Attorney-General  v.  Shelly," 
it  was  held  that,  in  the  case  of  a  charity,  it  is  not  necessary  that  all  the 
terre-tenants  should  bo  brought  before  the  Court :  because  every  part  of 
the  land  was  liable,  and  the  charity  ought  not  to  be  put  to  this  difficulty. 
The  same  exception  to  the  general  rule  was  admitted  in  the  case  of 
Attorney-General  v.  Wyl>urgh.^  • 

It  is  to  be  observed,  that  the  rule  laid  down  by  Lord  Eldon,  in  Adair 
V.  The  New  Siver  Company,  applies  only  to  cases  where  there  is  one 
general  right  in  all  the  parties  concerned  ;  that  is,  where  the  character 
of  all  the  parties,  so  far  as  the  right  is  concerned,  is  homogeneous,  as  is 
the  case  in  suits  to  establish  a  modus,  or  a  right  of  suit  to  a  mill ;  and 
that,  notwithstanding  the  inconvenience  arising  from  numerous  parties, 
there  are  some  cases  in  which  they  cannot  be  dispensed  with  :  as  in  the 
case  of  a  bill  filed  to  have  the  benefit  of  a  charge  on  an  estate,  in  which 
case  all  persons  must  be  made  parties  who  claim  an  interest  in  such 
estate.  Thus,  where  estates  had  been  conveyed  to  trustees,  in  trust  for 
such  creditors  of  the  grantor  as  should  execute  the  conveyance,  and 
one  incumbrancer,  some  of  whose  incumbrances  were  prior  and  some 
subsequent  to  tbe  trust-deed,  filed  a  bill  praying  that  his  rights  and  in- 
terests under  his  securities  might  be  established,  and  the  priorities  of 
himself  and  the  other  incumbrancers  declared,  and  alleging  that  the 
deed  was  executed  by  thirty  creditors  of  the  grantor,  and  amongst 
others  by  two  individuals  who  were  named  as  defendants,  and  charging 
that  such  creditors  were  too  numerous  to  be  all  made  parties  to  the  suit, 
and  that  he  was  ignorant  of  the  priorities  and  interests  of  such  parties, 
and  of  their  residences,  and  whether  they  were  living  or  dead,  save  as 
to  the  two  who  were  named ;  a  plea  by  some  of  the  defendants,  setting 
out  the  names  and  residences  of  the  persons  who  had  executed  the 

1  Ibid. ;  and  see  Biscoe  v.  T!ie  Undertakers  of  the  Land  Bank,  cited  in  C'uthbert  v.  Weetwood,  16 

Vin.  Ab.  tit.  Party,  B.  255,  PI.  58 ;  see  also  Ante. 

2  11  Ves.  444. 

5  Attorney- General  v.  Jackson,  ib.  367. 
4  1  Sallj.  163. 

=  1  P.  Wms.  599 ;  and  see  Attorney-  General  v.  Jackson,  utbi  svp. ;  Attorney^  General  V.  Naylor,  1 
H.  &  M.  809  ;  10  Jur.  N.  S.  231. 
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deed,  and  alleging  that  they  were  living  and  necessary  parties  to  the 
suit,  was  allowed.' 

With  reference  to  this  decision  it  may  be  observed,  that  it  is  the 
general  and  almost  universal  practice  of  the  Court,  in  suits  for  esta- 
blishing charges  upon  estates,  to  make  all  persons  entitled  to  incum- 
brances subsequent  to  the  plaintiff's  charge,  jDarties  to  the  suit.  Thus, 
in  the  case  of  a  bill  to  foreclose  a  mortgage,  all  persons  who  have  in- 
cumbrances upon  the  estate  posterior  in  point  of  time  to  the  plaintiff's 
mortgage,  must  be  made  defendants  :  for  although,  if  there  are  many 
incumbrancers,  some  of  whom  are  not  made  parties  to  a  bill  of  fore- 
closure, the  plaintiff  may,  notwithstanding,  foreclose  such  of  the  de- 
fendants as  he  has  brought  before  the  Court,  =  yet,  such  decree  will  not 
bind  the  other  incumbrancers  who  are  not  parties,  even  though  the 
mortgagee  at  the  time  of  foreclosure  had  no  notice  of  the  existence  of 
such  incumbrancers.  3  This  rule  may  at  first  appear  to  be  inconsistent 
with  the  usual  principles  of  a  Court  of  Equit^r,  but  the  justice  of  it  is 
very  clearly  shown  in  the  report  of  Lord  Chancellor  Nottingham's 
judgment  in  Caches  v.  Sherman.'^  His  Lordship  there  says :  "  Although 
Tiere  bo  a  great  mischief  on  one  hand  that  a  mortgagee,  after  a  decree 
against  the  mortgagor  to  foreclose  him  of  his  equity  of  redemption,  shall 
never  know  when  to  be  at  rest,  for  if  there  be  any  other  incumbrances, 
he  is  still  liable  to  an  account,  yet  the  inconvenience  is  far  greater  on 
the  other  side  :  for  if  a  mortgagee  that  is  a  stranger  to  this  decree 
should  be  concluded,  he  would  be  absolutely  without  remedy,  and  lose 
his  whole  money,  when,  perhaps,  a  decree  may  be  huddled  ujd  pui'posely 
to  cheat  him,  and  in  the  meantime  (he  being  paid  his  interest,)  may  be 
lulled  asleep  and  think  nothing  of  it ;  whereas,  on  the  other  hand,  there 
is  no  prejudice  but  being  liable  to  the  trouble  of  an  account,  and  if  so 
be  that  were  stated  bona  fide  between  the  mortgagor  and  mortgagee  in 
the  suit  wherein  the  decree  was  obtained,  that  shall  be  no  more  ravelled 
into,  but  for  so  long  shall  stand  untouched."  ^ 

Upon  the  same  ground  it  was  that  Lord  Alvanley,  M.  E.,  in  the 
Bishop  of  Winchester  v.  Beavor,^  ordered  a  bill  of  foreclosure  to  stand 

1  Newton  v.  Earl  of  Egmont,  B  Sim.  1.30, 1.37 ;  and  see  Harrison  v.  Slewardson,  2  Hare,  530 ;  Hol- 

land V.  Baker,  3  Hare,  68 :  6  Jiir.  1011 ;  Tlwmas  v.  Dunning,  5  Do  0.  &  S.  618 ;  ante. 

2  Draper  v.  Lord  Clarendon,  3  Vern.  518 ;  Audsley  v.  Horn,  26  Beav.  195 : 4  Jur.  N.  S.  1267, 1268. 

»  Godfrey  v.  Clmdwell,  3  Vern,  601 : 1  Eq.  Ca.  Ab.  318,  PI.  7 ;  Morrel  v.   Westerns,  2  Vern.  663 : 1 
■  Eq.  Ca.  Ab.  164,  PI.  7. 

1  Freem.  14.    But  in  this  Province,  the  encumbrancers  are  made  parties  in  the  Master's  Oflice.— 
See  chapter  on  Mortgages. 

s  What  is  here  said  by  the  Lord  Chancellor  on  the  subject  of  the  account,  as  well  as  the  case  of 
Needier  v.  Deeble.  1  Cha.  Oa.  299,  appears  to  be  at  variance  lyith  the  decision  in  Uorret  v.  West- 
erne,  supra.  It  seems  to  be  in  consequence  of  the  rule  above  laid  down,  that  in  a'forecloaure  suit 
an  interrogatory  is  customary,  inquiring  whether  there  are  any  and,  what  incunibrances  affect- 
ing the  estate  besides  that  of  the  plaintiff,  in  order  that,  if  the  answer  states  any,  the  owners  of 
such  incumbrances  may  be  made  parties.  In  this  Province  our  system  of  registration  meets, 
tfiese  difflculties. 

'  3  Ves.  314. 
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over,  for  the  purpose  of  makiag  a  judgment  creditor  a  party.  Prom 
the  marginal  note  to  that  case,  a  doubt  appears  to  arise  as  to  whether 
the  Master  of  the  Eolls  intended  to  adopt  the  general  rule,  that  all 
incumbrancers  must  be  parties  to  a  bill  of  foreclosure  ;  but  the  decision 
rests  upon  the  rule  of  practice  which  has  been  stated,  and  it  cannot  after 
that  decision  be  doubted,  that  all  subsequent  incumbrancers  whose 
liens  appear  upon  the  answer,  must  be  made  parties,  and  if  the  defend- 
dants  have  been  interrogated  as  to  incumbrancers,  and  the  answer  be  a 
sufficient  one  and  true,  it  must  appear  from  it  who  such  incumbrancers 
are.  At  all  events,  it  is  evident  from  the  cases  of  Godfrey  v.  Ghadwell, 
and  Morret  v.  Westerne,  above  referred  to,  that  a  mortgagee,  wishing  to 
obtain  a  title  to  an  estate  by  foreclosure,  should  make  all  subsequent 
incumbrancers  upon  the  estate  of  whose  liens  he  has  notice,  whether 
appearing  upon  the  answer  or  not,  parties  to  his  suit.' 

The  rule  which  requires  all  incumbrancers  up  on  the  equity  of  redemp- 
tion to  be  brought  before  the  Court  in  cases  of  foreclosure,  extends  to 
cases  in  which  the  subject  of  the  litigation  has  been  sold,  or  charged, 
subsequently  to  the  date  of  the  plaintiff's  claim,  whether  such  sale  or 
charge  has  been  by  legal  instrument,  or  only  by  agreement,  or  whether 
it  extends  to  the  whole  or  only  partial  interests.  Therefore,  where  an 
estate  had  been  sold  in  lots  subject  to  an  equitable  charge  in  favour  of 
the  plaintiff,  it  was  held  that  all  the  purchasers  were  necessary  parties 
to  a  bill  by  him  to  realise  .his  security.^  And  where  a  bill  was  filed  by 
a  lessee,  to  compel  a  landlord  to  give  his  licence  to  the  assignment  of  a 
lease  to  a  jjurchascr,  on  the  ground  that  he  had  by  certain  acts  waived 
the  right  to  withhold  it  which  had  been  reserved  to  him  by  the  original 
lease,  the  purchaser  was  held  to  be  a  necessary  party.  ^  And  so,  if  a 
man  contracts  with  another  for  the  purchase  of  an  estate,  and  afterwards, 
before  conveyance,  enters  into  a  covenant  with  a  third  person  that  the 
vendor  shall  convey  the  estate  to  such  third  person  ;  the  vendor,  if  he 
have  notice  of  the  subsequent  contract,  cannot  with  safety  convej^  the 
estate  to  the  vendee  without  the  concurrence  of  the  third  person,  who 
in  that  case  will  be  a  necessary  party  to  a  bill  by  the  purchaser  against 
the  vendor  for  a  specific  performance ;  but  if  A.  contracts  with  B.  to 
convey  to  him  an  estate,  and  B.  enters  into  a  sub-contract  with  C,  that 

1  This  incluaeB  judgment  creditora ;  Bolleston  T.  Morton,  1  Dr.  &  War.  171 ;  Gmernars  of  Grev' 

Coat  Hospital  v.  Westminster  Imprmement  Commissioners.,  1  De  G.  &  J.  581 ;  3  Jur.  N.  S. 
1188 ;  Knight  v.  Poeock,  34  Beav.  436 ;  4  Jur.  N.  S.  197 ;  although  the  year  mentioned  in.the 
13th  sect,  of  1  &  2  Vic.  c.  110,  has  not  expired ;  Harrison  v.  PenneU,  4  Jur.  N.  S.  683,  V.  C.  S. 
Since  23  «te  24  Vic.  c.  38.  a  judgment  creditor  is  not  a  necessary  party  to  a  suit  by  a  mortgagee 
for  a  sale,  unless  a  writ  of  execution  on  the  judgment  is  issuedibefore  the  completion  of  the  sale ; 
Wallis  V.  Morris,  10  Jur.  N.  S.  741 ;  12  W.  E.  997,  M.  H ;  see  also,  as  to  judgments  since  29th 
July,  1864,  27  &  28  Vic.  c.  113.  A  judgment  does  not  now  form  a  lien  in  this  province  though 
a  Fi.  Fa.  against  lands  in  the  Sheriff's  hands  does.    See  Chap,  on  Mortgages. 

2  Peto  V.  Hammond,  29  Beav.  91. 

'  Maidev.  DukeofBeaiiforil,  1  KusB.  M9. 
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he,  B.,  will  convey  to  him  the  same  estate,  there,  if  B.  files  a  bill  against 
A.,  C.  will  not  be  a  necessary  party,  because  A.  is,  iu  that  case,  in  no 
manner  affected  by  the  sub-contract,  which  his  conveyance  to  B.  would 
rather  promote  than  injure.'  And  where  a  bill  was  filed  by  creditors, 
to  set  aside  a  purchase  on  the  ground  of  fraud,  and  it  appeared  that  the 
purchaser  had,  since  his  purchase,  executed  a  mortgage  of  the  estate, 
the  mortgagee  was  considered  a  necessary  party. =  But  where,  since 
his  purchase,  judgments  had  been  entered  up  against  the  purchaser,  the 
judgment  creditors  were  held  to  be  unnecessary  parties  to  a  bill  for 
specific  performance.  => 

The  rule  which  requires  all  subsequent  incumbrancers  to  be  parties, 
extends  only  to  cases  in  which  the  subsequent  charges  or  incumbrances 
are  specific;  and  we  have  before  seen,  that  in  most  cases  where  estates 
have  been  conveyed  to  trustees  to  pay  debts  or  legacies,  the  trustees 
may  sustain  suits  respecting  the  trust  property,  without  those  claiming 
under  the  trust  being  parties  to  it.*  It  is  also  unnecessary  that  persons 
having  prior  mortgages  or  incumbrances  should  be  parties,  because  they 
will  have  the  same  lien  upon  the  estate  after  a  decree  as  they  had  before  i'^ 
for  this  reason  it  has  been  held,  that  in  a  bill  for  a  partition,  a  mortgagee 
upon  the  whole  estate  is  not  a  necessary  party,  though  a  mortgagee  of 
one  of  the  undivided  portions  would  be. "  And  so,  where  a  bill  was  brought 
by  a  mortgagee  against  a  mortgagor,  praying  a  sale  of  the  mortgaged 
estate,  persons  who  had  annuities  prior  to  ,the  mortgage  were  held 
unnecessary  parties  :  and  notwithstanding  they  appeared  at  the  hearing, 
and  consented  to  a  sale.  Lord  Kenyon,  M.  E.,  dismissed  the  bill  as  to 
them  with  costs,  and  said  that  the  estate  must  be  sold  subject  to  their 
annuities.'^  It  must  have  been  upon  the  same  principle  that  the  case  of 
Lord  Hollis, '  wherein  it  was  held  that  a  third  mortgagee,  buying  in  the 
first,  need  not  make  a  second  mortgagee  a  party,  was  decided ;  otherwise, 
it  is  hot  easy  to  reconcile  that  case  with  the  other  principles  which  have 
been  laid  down.  It  cannot  be  sup]50sed  that  it  was  meant  to  be  decided, 
that  a  third  mortgagee,  buying  in  ^the  first  mortgage,  could,  by  that 
process,  acquire  the  right- to  foreclose  the.  second,  without  bringing  him 
before  the  Court,  and  giving  him  an  oj)portunity  to  redeem. 

It  is  right  to  remark  here,  that  in  all  cases  where  a  mortgagee  is 
made  a  party  to  a  suit  by  the  mortgagor  or  those  claiming  under  him, 

I  V.  Waifc/rd,  4  Enss.  3T2;  see  also  Alexander  v.  Cana,  1  Do  G.  &  S.  41B:  Chadwick  v. 

Maden,  9  Hare,  188. 
= '  Copis  V.  Middleton,  2  Mad.  410,  433. 
3  Petre  v.  Buncamie,  7  Hare,  24. 
"  Ante. 

''  Bose  T.  Page,  3  Sim.  471. 
*  Swan  V.  Swan,  8  Pri.  B18. 
'  Ddabere  v.  Norwood,  3  Swanst.  144,  n. 
8  Cited  3  Ch.  Kep.  86. 
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he  is  entitled  to  be  redeemed ;  and  that,  therefore,  unless  a  second 
mortgagee  or  other  incumbrancer  is  prepared  to  redeem  him,  he  will 
be  an  improper  party  to  a  suit  by  such  mortgagee  or  incumbrancer, 
where  the  object  is  merely  to  foreclose  the  equity  of  redemption.' 

It  is  also  to  be  observed,  that  a  second  incumbrancer  may  file  a  bill 
to  redeem  the  first,  without  making  a  subsequent  incumbrancer  a  party ; 
and  that  if  he  brings  him  before  the  Court  for  the  mere  purpose  of  having 
his  incumbi'ance  postponed,  and  not  to  foreclose  him,  the  bill  will  be 
dismissed  against  him  with  costs. ^  But  a  bill  for  redemption  cannot 
be  sustained  by  a  party  having  a  partial  interest  in  the  equity  of  re^ 
demption,  in  the  absence  of  the  other  parties  interested  in  it.^ 

With  respect  to  incumbrancers  or  purchasers  becoming  such  after  a 
bill  has  been  filed  and  sei-ved,*  and  registered  as  alis  pendens,^  they  will 
be  bound  by  the  decree,  and  need  not  be  made  parties  to  the  suit,  whether 
the  plaintiff  have  notice  of  them  or  not :  for  an  alienation  pending  a 
suit  is  void,  or  rather  voidable. «  If,  therefore,  after  a  bill  filed  by  the 
first,  mortgagee  to  foreclose,  the  mortgagor  confesses  a  judgment,  ex- 
ecutes a  second  mortgage,  or  assigns  the  equity  of  redemption,  the 
plaintiff  need  not  make  the  incumbrancer,  mortgagee,  or  assignee 
parties,  for  they  will  be  bound  by  the  suit ;  and  where  a  purchaser  took 
an  exception  to  a  title  because  two  mortgagees,  who  became  such  after 
the  bill  was  filed,  were  no  parties  to  the  foreclosure,  the  exception  was 
overruled  with  costs;''  and  it  has  been  held,  that  where  one  of  several 
plaintiffs  assigns  his  equitable  interest  ^en<^ewfe  lite,  the  suit  might  be 
heard  as  if  there  had  been  no  such  assignment. "  Where,  however,  a  sole 
j)laintiff  assigned  all  his  equitable  interest  absolutely, «  and  where  all 
the  adult  plaintiffs  assigned  their  equitable  interest  by  way  of  mort- 
gage," the  assignees  were  held  necessary  parties.  But  in  cases  where 
a  change  in  the  ownership  of  the  legal  estate  takes  place  pending  the 
suit,  by  alienation  or  otherwise,  the  new  owner  must  be  brought  before 
the  Court  in  some  shape  or  other,  in  order  that  he  may  execute  a  con- 
veyance of  the  legal  estate." 

1  Brew  T.  OWara,  3  Ba.  &  Be.  563,  n. ;  CJiolmley  v.  Countess  of  Oxford,  2  Att.  267. 

■•'  Shepherd  v.  Gwinnet,  3  Swanst.  151,  n. 

=  HetOey  v.  Stone,  3  Beav.  355 ;  Chappel  v.  Bees,  1  De  G.  M,  &  G.  393 :  16  Jur.  415. 

*  Powell  V.  Wright,  t  Beav.  444 ;  Bumble  v.  Shore,  3  Hare,  119 ;  see,  liowever,  Drew  v.  Earl  of 

JSorlmry,  3  Jo.  &  Lat.  267 ;  Sugd.  V.  &  P.  758. 
<■  2  Vie.  c.  11,  8.  7.  Imp.  Sta. 

»  Walker  v.  Smalwood,  Arab.  676 ;  Oaskdl  v.  Durdin,  2  Ba.  &  Be.  167:  Moore  v.  M'Namara,  1  Ba. 

&  Be.  369 ;  Garth  v.  Ward,  2  Atk.  174 ;  Metcalfe  v.  Pulvertoft,  2  V.  &  B.  207 ;  and  see  Massy  y. 

Batwell,  4  Dr.  &  War.  63 ;  Long  t.  Bowring,  10  Jur.  N.  S.  668 :  12  W.  E.  972,  M.  K. 
'  Bishop  of  Winchester  v.  Paine,  11  Ves.  197. 
e  Modes  v.  Harris,  1  T.  &  C.  C.  0. 230. 
»  Johnsm,  V.  Thomas,  11  Beav.  501. 
'"  Solomon  v.  Solomon,  13  Sim  516 :  7  Jur.  800. 
"  Daly  V.  Kelly,  4  Dow,  435 ;  Bishop  of  Winchester  v.  Paine,  ubi  svp. ;  and  as  to  the  effect  of  a  lis 

pendens  generally,  see  Bellamy  v.  Sabine,  1  De  Q.  &  J.  566 :  3  0  Ur.  N.  S.  948 !  Tyler  v.  T/iomas 

25  Beav.  47 ;  Sugd.  V.  &  P.  759. 
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II  a  person,  pendente  lite,  takes  an  assignment  of  the  interest  of  one 
of  the  parties  to  the  suit,  he  may  if  he  pleases,  make  himself  a  party  to 
the  suit  by  supplemental  proceedings,  but  he  cannot,  by  petition,  pray 
to  be  admitted  to  take  a  part  as  a  party  defendant :  all  that  the  Court 
will  do  is  to  make  an  order,  that  the  assignor  shall  not  take  the  pro- 
perty out  of  Court  without  notice. » 

We  come  now  to  the  consideration  of  those  cases  in  which  it  is  ne- 
cessary to  make  persons  defendants  to  a  stiit,  not  because  their  rights 
may  be  directly  aifected  by  the  decree,  if  obtained,  but  because,  in  the 
event  of  the  plaintiff  succeeding  in  his  object  against  the  principal  de- 
fendant, that  defendant  will  thereby  acquire  a  right  to  call  upon  them 
either  to  reimburse  him  the  whole  or  part  of  the  plaintiff's  demand,  or 
to  do  some  act  towards  reinstating  the  defendant  in  the  situation  he 
would  have  been  in  but  for  the  success  of  the  plaintiff's  claim.  In  such 
cases  the  Court,  in  order  to  avoid  a  multiplicity  of  suits,  requires  that 
the  parties  so  consequentially  liable  to  be  affected  by  the  decree,  shall 
be  before  the  Court  in  the  first  instance,  in  order  that  their  liabilities 
'  may  be  adjudicated  upon  and  settled  by  one  proceeding.  Thus,  where 
a  defendant  in  his  answer  insisted  that  he  was  entitled  to  be  reimbursed 
hj  A.  what  he  might  be  decreed  to  pay  to  the  plaintiff,  and  therefore 
that  A.  was  a  necessary  party,  the  Court,  at  the  hearing,  directed  the 
cause  to  stand  over,  with  liberty  to  the  plaintiff  to  amend  by  adding 
parties. 2  And  so,  where  an  heir  at  law  brought  a  bill  against  a  widow, 
to  compel  her  to  abide  by  her  election,  and  to  take  a  legacy  in  Heu  of 
dower,  it  was  held  that  the  personal  representative  was  a  necessary 
party  :  because,  in  the  event  of  the  plaintiff  succeeding,  she  was  entitled 
to  satisfaction  for  her  legacy  out  of  the  personal  estate  ;  and  the  plain- 
tiff had  leave  to  amend,  by  making  the  executor  a  party.  ^ 

Upon  the  same  principle  it  is,  that  in  suits  by  specialty  creditors,  for 
satisfaction  of  their  demands  out  of  the  real  estate  of  a  person  deceased, 
it  is  required  that  the  personal  as  well  as  the  real  representative  should 
be  brought  before  the  Court :' because  the  personal  estate,  being  the 
primary  fund  fpr  payment  of  debts,  ought  to  go  in  ease  of  the  land,  and 
the  heir  has  a  right  to  insist  that  it  shall  be  exhausted  for  that  purpose 
before  the  realty  is  charged ;  so  that,  if  a  decree  were  to  be  made  in 
the  first  instance  against  the  heir,  he  would  be  entitled  to  file  a  bill 

1  lister  V.  Deaam,  B  Mad.  59 ;  see,  however,  Brandon  v.  Brandon,  3  N.  E,  287,  V.  C.  K.,  where  a 
supplemental  order  was]  made  to  bring  before  the  Court  mortgagees  of  shares  after  decree  j  and 
Toosey  v.  BurcAell,  Jac.  169,  where,  on  petition,  the  Court  ordered  that  the  purchaser  should  be 
at  liberty  to  attend  inquiries  in  the  Master's  Office,  and  have  notice  of  all  proceedings,  on 
paying  the  incidental  costs.  The  Court  will  usually  now,  on  motion,  give  the  purchaser  liberty 
to  attend  the  proceedings  at  his  own  expense. 

"  Greenwood  v.  Atkinson,  5  Sim.  419 ;  see  also  ffreen  v.  Poole,  ^  Bro.  P.  C.  ed.  Toml.  504. 

3  Lesquire  v.  Lesquire,  Hep.  t.  Finch,  1*1 ;  see  also  Wilkinson  v.  Fowkes,  9  Hare,  193. 

*  Madox  V.  Jackson,  3  Atk.  406. 
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against  the  personal  representative  to  reimburse  himself. '  The  Court, 
therefore,  in  order  to  avoid  a  multiplicity  of  suits,  requires  both  the 
executor  and  heir  to  be  before  it,  in  order  that  it  may,  in  the  first  in- 
stance, do  complete  justice,  by  decreeing  the  executor  to  jjay  the  debt, 
as  far  as  the  personal  assets  will  extend:  the  rest  to  be  made  good  by 
the  heir  out  of  the  real  assets.^  Upon  this  principle  it  wa.?,  that  where 
a  man  covenanted  for  himself  and  his  heirs  that  a  jointure  house  should 
remain  to  the  uses  in  a  settlement,  and  the  jointress  brought  a  bill 
against  the  heir  to  compel  him  to  rebuild  and  finish  the  jointure  house, 
and  to  make  satisfaction  for  the  damage  which  she  had  sustained  for 
want  of  the  use  thereof,  Lord  Talbot  allowed  a  demurrer,  on  the  ground 
that  the  executor  ought  to  be  a  party :  because  the  Court  would  not, 
in  the  first  instance,  decree  against  the  heir  to  perform  his  covenant, 
and  then  put  the  heir  upon  another  bill  against  the  personal  represen- 
tative to  reimburse  himself  out  of  the  personal  assets.^ 

A  bill  of  discovery  of  real  assets  might,  however,  be  brought  against 
the  heir,  in  order  to  j)reserve  a  debt,  without  making  the  administrator 
a  party,  where  it  was  suggested  that  the  representation  was  contested 
in  the  Ecclesiastical  Court  ;^  and  where  the  heir  of  an  obligor  would  not 
himself  administer,  and  had  oj^posed  the  plaintiff,  who  was  a  principal 
creditor,  in  taking  out  administration,  a  demurrer  by  him,  because  the 
administrator  was  not  a  party,  was  overruled.  = 

Where  the  nature  of  the  relief  prayed  is  such  that  the  heir-at-law  has 
no  remedy  over  against  the  personal  estate,  the  personal  representative 
is  an  unnecessary  party ;  thus,  in  the  case  of  a  bill  filed  by  a  mortgagee 
against  the  heir  of  a  mortgagor,  to  foreclose,  the  executor  of  the 
mortgagor  is  an  unnecessary  party :  because,  in  such  a  case,  the  mortgagee 
has  a  right  to  the  land  pledged,  and  is  not  in  any  way  bound  to  inter- 
meddle with  the  personal  estate,  or  to  run  into  an  account  thereof;  and 
if  the  heir  would  have  the  benefit  of  any  payment  made  by  the  mortgagor 
or  his  executor,  he  must  prove  it.«  And  it  makes  no  difference  if  the 
mortgage  be  by  demise  for  a  term  of  years,  provided  the  mortgagor 
was  seized  in  fee  :  in  such  case,  the  executor  is  an  unnecessary  party, 
and  if  made  one,  the  bill  against  him  will  be  dismissed  with  costs.'' 
And  where  a  term  of  1000  years  had  been  granted,  but  conditioned  to 

'  Knight  v.  Knight,  S  P.  Wms.  3S3. 

2  ll>id. :  and  see  Gallon  v.  Hancock,  a  Atk.  434. 

'  Knight  v.  Knight,  3  P.  Wms.  333 ;  and  see  Bressenden  v.  Decreets,  3  Ch.  Ca.  197. 

■*  FlunJcet  v.  Penson,  2  Atk.  51. 

'  D'Aranda  v.  Whittingham,  Mos.  84 ;  ante. 

»  Buncombe  v.  Bansleij,  3  P.  Wms.  333,  n. ;  Fell  v.  Brown,  %  Bro.  0.  C.  276,  279. 

'  Bradshaw  v.  Outram,  13  Ves.  234.  If  the  mortgage  was  of  a  chattel  interest,  of  conrse  the  ex- 
ecutor, and  not  the  heir,  would  he  the  proper  party  :  and  if  freehold  and  leasehold  estates  are 
both  comprised  in  the  same  mortgage,  both  the  heir  and  executor  will  be  necessary  parties  to  a 
bill  of  foreclosure :  Robins  v.  Hodgson,  Rolls,  15  Fob.  1794. 
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sink  and  be  extingutehecl  upon  payment  of  an  annuity  for  forty- two 
years,  and  at  the  expiration  of  the  time  a  bill  was  Brought  by  the  heir 
of  the  grantor,  for  a  surrender  of  the  residue  of  the  term  :  it  was  held, 
that  the  personal  representative  of  the  grantor  need  not  be  a  party." 

Where,  however,  the  mortgagee  mixes  together  his  characters  of 
mortgagee  and  general  creditor,  and  seeks  relief  beyond  that  to  which 
his  position  of  mortgagee  by  itself  would  strictly  entitle  him,  then  it 
would  appear  that  the  personal  representative  of  the  mortgagor  must 
bo  a  party  to  the  bill,  and  there  must  be  an  account  of  the  personal 
estate.  It  may  here  bo  observed,  that  the  doubt  which  formerly  existed 
whether,  when  the  mortgaged  estate  is  insufficient  to  satisfy  the  amount 
charged  upon  it,  and  the  personalty  is  also  inadequate  to  pay  all  the 
debts,  the  mortgagee  was  entitled  to  prove  against  the  personalty 
for  the  whole  of  his  debt,  or  only  for  the  residue,  after  deducting  what 
he  has  received  from  his  security,^  has  now  been  removed  by  the  decision 
of  Lord  Cottenham,  in  the  c.iso  of  Mason  v.  Bogg, '  where  it  was  deter- 
mined, that  a  mortagee  may  prove  for  the  whole  debt,  and  then 
realise  his  security,  and  afterwards  take  a  dividend  on  the  whole  debt : 
provided,  of  course,  that  the  amount  of  the  dividend  is  not  more  than 
the  unpaid  balance.  In  suits  of  this  description,  the  Court  will  decree, 
not  a  foreclosure,  but  a  sale  of  the  estate,*  a  decree  to  which  a  mortgagee 
is  not  ordinarily  entitled  upon  a  bill  filed  by  him,  without  reference  to 
his  rights  as  a  general  creditor. 

"Where  the  bill  is  filed  to  redeem  a  mortgage  against  the  heir  of  a 
mortgagee,  the  personal  representative  must  also,  as  the  party  entitled 
to  the  money,  be  made  a  party  to  the  suit ;  because,  although  the 
mortgagor,  upon  paying  the  principal  money  and  interest,  has  a  right 
to  a  reconveyance  from  the  heir,  yet  the  heir  is'  not  entitled  to  receive 
the  money ;  and,  if  it  were  paid  to  him,  the  j)ersonal  representative 
would  have  a  right  to  sue  him  for  it. 

"Where  a  man  contracts  for  the  purchase  of  an  estate,  and  dies  intestate 
as  to  the  estate  contracted  for,  before  the  completion  of  the  contract, 
the  vendor  has  a  right  to  file  a  bill  against  his  personal  representative 
for  payment  of  the  purchase  money;  but  if  he  does,  he  must  make  the 
heir  at  law  a  party,  because  the  heir  is  the  person  entitled  to  the  estate. 
And  for  the  same  reason,  where  the  vendee,  after  the  cause  was  at  issue, 
died,  having  devised  the  estate  which  was  the  subject  of  the  suit  to 

'  Bampfidd  v.  Yaiighan^  Eep.  t.  Fincli,  104. 

''  Oreenwood  v.  Taylor,  IE.  &  M.  185 ;  Greenwood  v.  Firth,^  Hare,  241,  u. ;  Tipping  v.  Power, 

1  Hare,  405 ;  6  Hare,  434 ;  Marshail  v.  McAravey,  3  Dr.  &,  War.  233. 
=  3  M.  &  C.  443 ;  1  Jur.  330 ;  Armstrmq  v.  Storer,  14  Beav.  535, 538 :  Tmkley  v.  Thompson,  IJ.  & 

H.  126, 130;  Bhodes  v.  Moxhay,  10  W.  E.  103.  V.C.S. ;  DighUm  v.  WiUiers,  31  Beav.  423. 
*  Daniel  v.  Skipwith,  2  Bro.  C.  0.  165 :  see  also  Oristopher  v.  Sparlce,  2  J.  &  W.  229 ;  King  v. 

Smith,  2  Hare,  239, 242 ;  7  Jur.  694 ;  Seton,  289,  et  seq. 
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infant  children,  and  the  plaintiff  revived  against  the  personal  represen- 
tatives only :  it  was  held,  that  the  infant  devisees  were  necessary  parties, 
and  the  suit  was  ordered  to  stand  over,  in  order  that  they  might  be 
brought  before  the  Court.' 

Upon  the  same  principle,  if  a  vendor  where  to  file  a  bill  again.st  the 
heir,  the  heir  would  have  a  right  to  insist  upon  the  personal  represen- 
tative being  brought  before  the  Court :  because  the  purchase-money,  is, 
in  the  first  instance,  payable  out  of  the  personal  estate.  But  whore  a 
bill  stated  that  an  estate,  purchased  in  the  defendant's  name,  was  so 
purchased  in  trust  for  the  plaintiff's  ancestor  who  paid  the  purchase- 
money,  and  prayed  a  reconvej^anco,  a  demurrer,  on  the  ground  that  the 
executor  of  the  ancestor  was  not  a  party,  was  overruled  ;  because  the 
purchase-money  having  been  paid,  it  was  qnite  clear  that  no  decree  could 
have  been  made  against  the  personal  representative.^ 

It  has  been  held  in  our  own  Court,  that  in  proceeding  against  the 
heir-at-law  of  a  purchaser  in  order  to  obtain  a  specific  performance  or 
rescission  of  the  contract,  the  personal  representative  of  the  deceased, 
is  a  necessary  party  to  the  suit,  and  without  one  a  suit  is  defective  : 
though  an  execu.tor  de  son  tort  is  a  defendant,  and  though  no  administra- 
tion had  been  taken  out  before  the  filing  of  the  bill.^  It  appears  that 
the  Court  will  entertain  a  bill  for  the  purpose  of  compelling  a  sheriff'  to 
convey  property  sold  under  an  execution ;  but  to  snch  a  bill  the  execu- 
tion debtor  whoso  property  has  been  sold  must  be  made  a  party. "i  In  a 
suit  to  enforce  a  lien  for  an  annuity  secured  upon  real  estate,  it  is  not 
necessary  to  make  the  personal  representation  of  the  person  bound  to 
pay  a  party,  unless  an  account  of  the  personal  estate  of  the  deceased  is 
asked. 5  Where  several  tenants  in  common,  and  the  husband  of  one  of 
them,  in  order  to  secure  a  debt  due  by  another  of  them,  executed  a 
mortgage  which  conveyed  a  life  lease  Only  to  the  mortgagee ;  and  on 
default  of  paying  the  mortgage  money,  the  mortgagee  had  sued  and 
obtained  judgment  and  execution  against  all  the  mortgagors  for  the 
amount  of  the  debt,  and  under  the  execution  so  obtained  had  sold  the 
reversion,  and  the  mortgage  was  thereby  satisfied  :  but  the  pm'chaser 
went  into  possession  during  the  lifetime  of  the  mortgagee.  Held,  that 
the  personal  rej)resentativo  was  a  necessary  party  to  a  suit  by  the 
mortgagor  for  a  re-conveyanco  of  the  mortgagee's  life  estate,  and  an 
account  of  the  rents  and  profits. «     The   representatives  of  a  deceased 

'  Townshend  v.  Ohamperrwione,  9  Pri.  130. 
''  AsUey  v.  Fountain,  Kep.  t.  Fincli,  4.  • 
=  O'Neil  V.  McMalwn,  2  Grant.  145. 
■•  Witham  v.  Smiili,  5  Grant,  803. 
'  Paine  v.  Chapman,  7  Grant,  179. 
"  Nelson  v.  Boberison,  1  Grant,  530. 
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tenant  for  life  of  an  equity  of  redemption,  are  not  necessary  parties  to 
a  bill  to  foreclose,  though  the  interest  on  the  mortgage  fell  in  arrear 
during  the  lifetime  of  the  deceased.  And  the  representatives  of  the  sur- 
vivor of  several  joint  mortgagees,  cannot  merely  as  such,  sustain  a  suit 
to  foreclose,  without  making  the  representatives  of  the  other  mortgagees 
parties.'  To  a  bill  by  a  mortgagee  for  a  sale,  after  the  mortgagor's 
death,  the  personal  representative  of  the  mortgagor  is  a  necessary  party ; 
but  not  to  a  bill  of  foreclosure.  ^  Where  a  testator  devised  his  real  and 
personal  estate  to^.  subject  to  a  charge  of  $200  in  favor  of  J3.,  and  A. 
after  the  testator's  death,  mortgaged  the  real  estate  to  B.  to  secure  a 
further  sum  ;  a  bill  by  B.  for  payment  of  the  two  sums,  praying  in  de- 
fault a  foreclosure  or  sale  was  held  not  to  be  multifarious.  And  in  such 
a  case  the  personal  representative  of  the  testator  was  held  to  be  a 
necessary  party ;  and  an  allegation  that  the  defendant  had  been  aj)- 
pointed  executor  by  the  will  was  hold  insufficient  in  the  absence  of  any 
allegation  that  he  had  proved  the  will,  or  had  acted  as  executor.  = 

Upon  the  same  principle,  formerly,  the  Courts,  in  the  case  of  sureties, 
and  of  joint  obligors  in  a  bond,  compelled  all  who  were  bound  or  their 
representatives  to  be  before  the  Court,  in  order  to  avoid  the  multiplicity 
of  suits,  which  would  bo  occasioned  if  one  or  more  were  to  bo  sued 
without  the  others,  and  left  to  seek  contribution  from  their  co-sureties, 
or  co-obligors  in  other  proceedings ;  but  wo  have  seen  that,  in  this 
respect,  the  General  Order  of  the  Court  has  altered  the  practice.' 


Section  III. — Ohjeetims  for  ivant  of  Parties. 

Having  endeavoured,  in  the  proceeding  sections  of  this  Chapter,  to 
point  out  the  parties  who  ought  to  be  brought  before  the  Court  by  the 
plaintiif,  in  order  that  complete  justice  may  be  done  in  the  suit :  the 
next  step  is  to  show  in  what  manner  an  objection,  arising  from  the 
omission  of  any  of  those  parties  in  a  bill,  is  to  be  taken  advantage  of 
by  the  defendant,  and  how  the  defect  arising  from  such  omission  is  to 
be  obviated  or  remedied  by  the  plaintifl'. 

A  defect  of  parties  in  a  suit  may  be  taken  advantage  of,  cither  by  de- 
murrer, plea,  answer,  or  at  the  hearing.  Pleas  are  abolished  in  this 
Province  by  our  Con.  G.  O.  No.  6,  and  the  answer  is  used  in  its  stead. 
And  wherever  the  word  "plea"  is  mentioned  the  reader  will  under- 
stand that  with  us,  "  answer''  is  to  be  substituted. 

J  Forsyth  v.  Drake,  1  Grant,  223. 
2  White  V.  Baight,  11  Grant,  isa. 
5  Kelly  V.  Ardell,  11  Grant,  579. 
»  Ord.  Vn.  2;  and  our  Order  62. 
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Whenever  the  deficiency  of  parties  appears  on  the  face  of  a  bill,  the 
want  of  proper  parties  is  a  cause  of  demurrer.  There  appears  to  be  some 
doubt  whether  a  demurrer  of  this  nature  can  be  partial,  and  whether  it 
must  not  extend  to  the  whole  bill ;  and  in  the  case  of  The  East  India 
Company  v.  Coles,  •  Lord  Thurlow  was  inclined  to  think,  that  there  could 
not  be  a  partial  demurrer  for  want  of  parties ;  but  upon  Mr.  Mitford 
mentioning  some  cases,^  wherein  such  partial  demurrers  had  been  al- 
lowed, the  case  was  ordered  to. stand  over  to  the  next  day  of  demurrers ; 
in  the  meantime,  however,  the  plaintiff's  counsel,  thinking  it  better  for 
his  client,  amended  the  bill. 

It  is  to  be  observed,  that  if  a  sufficient  reason  for  not  bringing  a 
necessary  party  before  the  Court  is  suggested  by  the  bill,  as  if  the  bill 
seeks  a  discovery  of  the  persons  interested  in  the  matter  in  question, 
for  the  purpose  of  making  them  parties,  and  charges  that  they  are 
unknown  to  the  plaintiff,  a  demurrer  for  want  of  the  necessary 
parties  will  not  hold.  =  Upon  the  same  principle,  where  it  was  stated 
in  a  bill  that  the  defendant,  who  was  the  npxt  of  kin  of  an  intestate, 
had  refused  to  take  out  letters  of  administration,  and  that  the  plaintiff 
had  applied  to  the  Prerogative  Court,  but  having  been  opposed  by  the 
defendant,  was  denied  administration,  because  he  could  not  prove  that 
the  intestate  had  left  bona  notabiUa  ;  and  that  he  had  afterwards  applied 
to  the  Consistory  Court  of  Bath  and  Wells,  where  he  likewise  failed, 
because  he  could  not  prove  that  the  intestate  had  died  in  the  diocese ; 
and  that  the  defendant  had  refused  to  discover  where  the  intestate  had 
died :  a  demurrer  for  want  of  proper  parties,  because  the  personal 
representative  of  the  intestate  was  not  before  the  Court,  was  over- 
ruled.* 

A  demurrer  for  want  of  parties  must  show  who  are  the  propier 
parties ;  not  indeed  by  name,  for  that  might  bo  impossible  ;=  but  in  such 
a  mannei*as  to  point  out  to  the  plaintiff  the  objection  to  his  bill,  so  as 
to  enable  him  to  amend  by  adding  the  necessary  persons.  ^  Some  doubt 
has  been  thrown  upon  the  correctness  of  this  rule,  in  consequence  of  an 
observation  by  Lord  Bldon  in  Pyle  v.  Price.''  His  Lordship  is  there 
reported  to  have  said,  that,  beside  the  objection  which  had  been  men- 
tioned at  the  bar  to  the  rule  which  required  the  party  to  be  stated,  it 

'  3  Swanst.  142  n. ;  see  also  Lumsden-v.  Fraser,  1  M.  &  C.  589, 1)03. 

''  Astley  V.  Fountain,  Hep.  t.  Finch,  4 ;  Atlwood  v.  Hawkins,  ib.  113 ;   Bressenden  v.  Decreets,  3 

Cha.  Ca.  197. 
'  Ld.  Red.  180.   As  to  discovery,  see  Con.  6.  O.  Nob.  63,  64,  85. 
1  VAranda  v.  yvhittingham,  Mos.  84. 
5  Tmrton  v.  Flower,  3  P.  Wms.  369. 
«  L(l.  Red.  160;  Attorney-Generalv.  Jackson,  11  Yob.  369;  Lund  v.  Blanshard,  4  Have,  £3;  and 

see  Pratt  v.  Keith,  10  Jur.  N.  S.  305 :  12  W.  E.  394,  V.  0.  K.,  wliere  tlie  defendant  was  allowed, 

by  demurrer  ore  ienus,  to  speciiy  the  parties. 
'  6  Ves.  731 ;  and  see  Attorney-  General  v.  Corporation  of  Poole,  4  M.  &  C.  17,  32 :  2  Jur.  934,  1080. 
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might  appear  upon  the  bill  that  the  plaintiff  knows  the  party,  and  then 
to  have  observed,  that  perhaps  there  is  not  a  general  rule  either  way. 
It  is  submitted,  however,  that  this  observation  of  Lord  Eldon  does  not 
at  all  shake  the  rule  which  has  been  laid  down,  as  to  the  necessity  of 
pointing  out  who  the  necessary  party  is,  but  merely  refers  to  the  obser- 
vation made  at  the  bar,  that  there  was  no  rule  requiring  a  demurrer  to 
state  the  parties,  by  name,  as  it  might  be  out  of  the  power  of  the  de- 
fendant to  do  so ;  and  that  it  does  not  refer  to  the  necessity  of  calling 
the  plaintiff 's  attention  to  the  description  or  character  of  the  party 
required,  in  order  to  enable  him  to  amend  his  bill,  without  putting  him 
to  the  expense  of  bringing  his  demurrer  on  for  argument ;  which  he 
might  otherwise  be  obliged  to  do,  in  order  to  ascertain  who  the  party 
required  by  the  defendant  is. 

Where  a  demurrer  for  want  of  parties  is  allowed,  the  cause  is  not 
considered  so  much  out  of  Court  but  that  the  plaintiff  may  afterwards 
have  leave  to  amend,  by  bringing  the  necessary  parties  before  the 
Court. '  And  where  the  addition  of  the  party  would  render  the  bill 
multifarious,  the  plaintiff  will  be  allowed  to  amend  generallj^^  And 
where  the  demurrer  has  been  ore  terms,  such  leave  will  be  granted  to  him 
without  his  paying  the  costs  of  the  demurrer :  though,  if  he  seeks,  under 
such  circumstances,  to  amend  more  extensively  than  by  merely  adding 
parties,  he  must  pay  the  defendant  the  costs  of  the  demurrer.  ^ 

Upon  the  allowance,  however,  of  a  demurrer  for  want  of  parties,  the 
plaintiff  is  not  entitled  as  of  course  to  an  order  for  leave  to  amend. 
When  it  is  said  that  a  bill  is  never  dismissed  for  want  of  parties,  nothing 
more  is  meant  than  that  a  plaintiff,  who  would  be  entitled  to  relief  if 
proper  parties  were  before  the  Court,  shall  not  have  his  bill  dismissed 
for  want  of  them,  but  shall  have  an  opportunity  afforded  of  bringing 
them  before  the  Court ;  but  if,  at  the  hearing,  the  Court  see|  that  the 
plaintiff  can  have  no  relief  under  any  circumstances,  it  is  not  bound  to 
let  the  cause  stand  over  that  the  plaintiff  may  add  parties  to  such 
a  record.* 

If  the  defect  of  parties  is  not  apparent  upon  the  face  of  the  bill,  the 
defect,  may  be  brought  before  the  Court  by  plea,  which  must  aver  th^ 
matter  necessary  to  show  it.  *  A  plea  for  want  of  proper  parties  is  a 
plea  in  bar,  and  goes  to  the  whole  bill,  as  well  to  the  discovery  as  to 

>  Sressendenw.  Decreets.  3  Ch.  Ca.  197;  see  also  noyd  v.  Loaring,  6  Ves.  773,  779. 

'  iMmsden  v.  fraser,  1  M.  &  C.  BS9,  603;  Attorney- General  v.  Merchant  Tailors'   Company,  1  M. 

&  K.  189, 194. 
'  Newton  v.  Lor{l  Egmont,  i  Sim.  B74, 585. 
■>  Tyler  v.  Bell,  2  M.  &  C.  89, 110 ;  and  see  Lund  v.  Blanshard,  i  Hare,  9,  S3 :  1  0.  P.  Coop.  t.  Cott. 

39 ;  Lister  v.  Meadowcroft,  ib.  873. 
»  Ld.  Red.  380;  Bamm  v.  Stevens,  1  Vem.  110. 
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the  relief,  where  relief  is  prayed  : '  though  the  want  of  parties  is  no 
objection  to  a  bill  for  discovery  merely.  ^ 

Where  a  sufficient  reason  to  excuse  the  defect  is  suggested  by  the  bill, 
as  where  the  party  is  resident  out  of  the  jurisdiction  of  the  Court,  and 
the  bill  alleges  that  fact,'  or  where  the  bill  seeks  a  discovery  of  the 
necessary  parties  :*  a  plea  for  want  of  parties  will  not,  any  more  than 
a  demurrer  for  the  same  cause,  be  allowed,  unless  the  defendant  con- 
troverts the  excuse  made  by  the  bill,  by  pleading  matter  to  show  it 
false." 

Upon  arguing  a  plea  of  this  kind,  the  Court,  instead  of  allowing  it, 
generally  gives  the  plaintiff  leave  to  amend  the  bill,  upon  payment  of 
costs  ;  a  liberty  which  he  may  also  obtain  after  allowance  of  the  plea, 
according  to  the  common  course  of  the  Court,  for  the  suit  is  not  de- 
termined by  the  allowance  of  a  plea." 

The  defendant  may  also  raise  the  objection  that  the  bill  is  defective 
for  want  of  parties,  by  answer,  or  at  the  hearing,'  in  which  case,  the 
i-ule  with  respect  to  costs  is  :  that  if  the  objection  for  want  of  parties 
has  been  taken  by  the  defendant's  answer,  or  if  it  arises  upon  a  state- 
ment of  the  bill,  then  the  liberty  to  amend  is  not  given  to  the  plaintiff, 
except  upon  the  terms  of  his  paying  to  the  defendant  the  costs  of  the 
day ;  but  if  the  objection  depended  upon  a  fact  within  the  defendant's 
knowledge,  and  he  has  not  raised  it  by  answer,  the  order  will  be  made 
without  payment  of  costs  of  the  day.  = 

P.  being  a  debtor  to  the  plaintiff,  deposited  with  him  certain  mortgages 
to  secure  such  indebtedness ;  the  plaintiff  filed  a  bill  against  the  parties 
entitled  to  the  equity  of  redemption  of  one  of  those  mortgages  for  pay- 
ment of  the  money  due  thereon,  and  praying  in  default  foreclosure  ; 
the  defendants  at  the  hearing  objected  that  P.  was  a  necessary  party, 
but  the  Court  overruled  the  objection  as  it  had  not  been  taken  by  answer, 
and  P.  might  be  ordered  to  be  made  a-party  in  the  Master's  office." 

Under  the  present  practice  of  the  Court,  objections  for  want  of  parties 
are  of  comparatively  rare  occurrence :  in  the  first  place,  because,  as  we 

'  Plunket  V.  Penson;  2  Atk.  51 ;  Bamm  v.  Stevens.,  vM  mp. 
"  Sangosay.  East  India  Company,  2,Eq.  Ca.  Ab.  170,  pi.  28. 
'  Cowslad  V.  Cely,  Prec.  Ch.  83 ;  Darwent  v.  ■  Walton,  2  Atk.  510. 

*  B&wyer  t.  Covert,  1  Vem.  95. 
5  Ld.  Eed.  281. 

»  Ibid. 

''  Cox  V.  Stephens,  9  Jur.  N.  S.  1144, 11 W.  R.  929,  V.  0.  K.    For  casea  in  which  the  defect  in  parties 
has  been  remedied  by  a  voluntary  appearance  at  the  hearing,  see  ante. 

*  Mitchell  V.  Bailey,  3  Mad.  61 ;  Ihiree  v.  Sharwood,  5  M.  &  C.  96 ;  Attorney-General  v.  Hill,  3  M. 

&  C.  34'? ;  Mason  v.  VrankUn,  1  T.  &  C.  C.  C.  239,  242 ;  Kinoan  v.  Daniel,  1  Hare,  347,  351. 
No  costs  are  given  where  the  defect  arises  from  an  event  occurring  after  the  cause  is  at  issue : 
see  Fuasell  v.  Elwin,  7  Hare,  29  :  13  Jur.  333.  For  form  of  order,  on  cause  standing  over  with 
leave  to  amend  on  payment  of  costs  of  the  day,  see  Seton,  1113.    No.  1. 

8  .Tmifsi!    Tt.  TL  r?..  12  Rrant  429 
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have  seen,  in  many  cases  persons  who  were  formerly  necessary  parties 
are  now  no  longer  so ;  and  secondly,  because  the  Court  is  now  enabled 
to  make  a  decree  between  the  parties  before  it,  although  there  are  other 
parties  not  before  it  who  are  interested  in  the  question  to  be  determined ; ' 
and  is  also  enabled,  by  the  General  Order,^  where  the  defendant  at  the 
hearing  of  a  cause  objects  that  a  suit  is  defective  for  want  of  parties,  not 
having  by  plea  or  answer  taken  the  objection,  and  therein  specified  by 
name  or  description  the  parties  to  whom  the  objection  applies,  if  it  thinks 
fit,  to  make  a  decree  saving  the  rights  of  the  absent  jjarties.^ 

The  discretion  given  to  the  Court  by  this  Order  will  only  be  exercised 
in  cases  where  the  rights  of  the  absent  party  can  be  protected  ,by  the 
decree  as  if  he  were  present ;  or  at  all  events,  where  the  rights  cannot 
be  prejudiced  by  a  decree  made  in  his  absence.  Consequently,  in  a  suit 
for  the  execution  of  a  trust  created  for  the  benefit  of  creditors,  against 
the  trustees.  Sir  James  Wigram,  V.  C,  refused  to  make  a  decree  in  the 
absence  of  the  person  who  created  the  trust,  or  his  personal  represen- 
tative.^ 

The  Court  will  not,  at  the  hearing,  give  leave  to  the  plaintiff  to  amend 
by  adding  parties,  if  by  so  doing  the  natute  of  the  case  made  \iy  the 
bill  will  be  changed.*  In  Milligan  v.  Mitchell,^  an  order  was  made  at 
the  hearing,  giving  the  plaintiffs  leave  to  amend  their  bill  by  adding 
parties,  as  they  should  be  advised,  or  by  showing  why  they  were  unable 
to  bring  the  proper  parties  before  the  Court. '' 

The  proper  time  for  taking  an  objection  for  want  of  parties  is  upon 
opening  the  pleadings,  and  before  the  merits  are  discussed;  but  it  fre- 
quently hajjpens  that,  after  a  cause  has  been  heard,  the  Court  has  felt 
itself  compelled  to  let  it  stand  over  for  tlie  purpose  of  amendment  by 
adding  parties." 

After  witnesses  had  been  examined,  and  the  cause  heard  at  Sandwich, 
the  cause  was  re-argued  in  Toronto.  Held,  that  the  defendant  could  not 
insist  as  a  matter  of  right  on  an  objection  for  want  of  parties  not  taken 
at  the  hearing  at  Sandwich."     The   proper  practice  is  to  bring  all  ne- 

1  15  &  16  Vic.  0.  86,  B.  51 ;  and  onr  Con.  G.  0.  No.  57. 

2  Ord.  XXIII.  11.   ,0ur  Order  No.  65  is  similar. 

3  Meddowcroft  v.  Campbell,  13  Beav.  184 ;  see  also  May  v.  Selby.  1  Y.  &  0.  C.  C.  235, 238 :  6  Jur.  52 ; 

Fmlkner  v.  Daniel,  3  Hare,  199,  213;  Saubuzv.  Feel,  1  C.  P.  Coop.  t.  Cott.  365;  Maybery  v. 

Brooking,  7  De  G.  M.  &  G.  673 : 2  Jur.  N.  S.  76 ;  Feltham  v.  Clark,  1  De  6.  &  S.  307.    Assignees 

of  a  bankrupt  were  directed  to  be  served  with  a  copy  of  a  decree  made  in  their  absence,  Dorsett 

V.  Dorsett,  8  Jur.  N.  S.  146, 147. 
■>  Kimber  v.  Ensworth,  1  Hare,  293,  295;  6  Jur.  165. 
5  Deniston  v.  Little,  2  Sch.  &  Lef.  11  n. ;  and  see  Watts  v.  Hyde,  2  Phil.  406,  411 :  11  Jur.  979 ;  BeU- 

amy  t.  Sabine,  2  Phil.  425, 427 
=  IM.&C.  511,  512. 
'  1  M.  &  C.  511,  512. 
8  Jones  V.  Jones,  3  Atk.  111.    An  objection  for  want  of  parties  may  bo  taken  on  the  hearing  of  an 

appeal ;  Holdsworth  v.  Eoldsworth,  2  Dick.  799 ;  and  sec  Magdalen  College  v.  Sibthorp,  1  Russ. 

154. 
«  King  v.  Keating,  12  Grant,  29. 
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ccssary  parties  before  the  Court  at  the  hearing,  and  not  to  add  them 
in  the  Master's  office. ' 

The  objection  for  want  of  parties  ought  to  proceed  from  a  defendant ; 
and  it  has  been  held  that  the  plaintiff,  bringing  his  cause  to  a  hearing 
without  proper  parties,  cannot  put  it  off  without  the  consent  of  the 
defendant.  Cases  of  exception  may  occur,  where,  for  instance,  the 
plaintiff  was  not  aware  of  the  existence  of  persons  whose  claims  could 
touch  the  interests  of  those  who  were  upon  the  record  ;  but  this  ought 
to  be  clearly  established,  and  the  plaintiff  ought  to  apply  as  soon  as  he 
has  obtained  the  knowledge. ^ 

A  plaintiff  may,  at  the  hearing,  obviate  an  objection  for  want  of  a 
particular  party,  by  waiving  the  relief  he  is  entitled  to  against  such 
party  ;3  and  where  the  evident  consequence  of  the  establishment  of  the 
rights  asserted  by  the  bill,  might  be  the  giving  to  the  plaintiff  a  claim 
against  persons  who  are  not  parties,  the  plaintiff,  by  waiving  that  claim, 
may  avoid  the  necessity  of  making  those  persons  parties.'  This,  how- 
ever, cannot  be  done  to  the  prejudice  of  others.'' 

In  some  cases,  the  defect  of  parties  has  been  cured  at  the  hearing  by 
the  undertaking  of  the  plaintiff  to  give  full  effect  to  the  utmost  rights 
which  the  absent  party  could  have  claimed :  those  rights  being  such 
as  could  not  effect  the  interest  of  the  defendants.  Thus,  where  a  bill 
was  filed  to  set  aside  a  release  which  had  been  executed  in  pursuance  of 
a  family  arrangement,  in  consequence  of  which  a  sum  of  stock  was 
invested  in  the  names  of  trustees  for  the  benefit  of  the  plaintiff's  wife 
and  unborn  children,  which  benefit  would  be  lost  if  the  release  were  set 
aside  ;  Sir  John  Leach,  M.  E.,  held,  that  the  trustees  of  the  settlement 
were  necessary  parties,  in  order  to  assert  the  right  of  the  children ;  but 
upon  the  plaintiff's  counsel  undertaking  that;  all  the  monies  to  be  re- 
covered by  the  suit  should  be  settled  upon  the  same  trusts  for  the  benefit 
of  the  plaintiff's  wife  and  children,  his  Honor  permitted  the  cause  to 
proceed  without  the  trustees,  and  ultimately,  upon  this  undertaking  of 
the  plaintiff,  declared  that  the  plaintiffs  were  not  bound  by  the  release.  <> 

The  mode  of  adding  parties  is  by  amendment  of  the  original  bill ; 
and  the  Court  will  suffer  the  plaintiff  to  amend  his  bill,  by  adding 
pai'ties,  at  any  time  before  the  hearing. 

An  order  to  amend  by  adding  parties  allows  of  the  introduction  of 
apt  words  to  charge  them ;  but  it  seems  that  the  plaintiff,  if  it  is 

•  Paterson  v.  Holland,  8  Grant,  838. 

2  Innes  v.  Jackson,  16  Ves.  356,  S61 ;  Campbell  r.  Sickens,  4  T.  &  C.  Ex.  17. 

s  Pawlet  Y.  The  Bisfwp  of  Lincoln,  3  Atk.  S96. 

4  Ld.  Bed.  179. 

'  ma.  ISO. 

»  Haney  v.  Cooke,  4  Euss.  34, 54,  58 ;  and  see  Walker  v.  Jefferies,  1  Hare,  341,  366 ;  ii.  396 :  6  Jur, 
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necessary,  should  ajjply  for  liberty  to  add  allegations  applicable  to  the 
case  of  the  proposed  new  parties,  as  this  is  not  included  in  the  libertj' 
to  amend  by  adding  parties  ; '  and  under  an  order  giving  liberty  to  add 
parties  by  amendment  or  supplemental  bill,  a  plaintiff  may  do  both.^ 
A  plaintiff  is  not  obliged,  in  adding  parties  by  amendment,  to  make 
them  defendants :  he  may,  if  he  pleases,  apply  for  leave  to  make  them 
co-plaintiffs,  and  he  has  been  permitted  to  do  so  by  special  motion,  after 
the  defendants  have  answered  the  original  bill.^ 
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It  has  been  before  stated,  that  no  one  should  be  made  a  party  to  a 
suit  against  whom,  if  brought  to  a  hearing,  there  can  be  no  decree;'' 
thus,  an  agent  for  the  purchase  of  an  estate,  is  not  a  necessary  party 
to  a  bill  against  his  employer  for  a  specific  performance,  although  he 
signed  the  memorandum  for  the  purchase  in  his  own  name ; '  and  so,  a 
residuary  legatee  need  not  be  made  a  party  to  a  bill  against  an  executor 
for  a  debt  or  legacy ;  and  for  the  same  reason,  to  a  bill  brought  by  or 
against  the  assignees  of  a  bankrupt  in  respect  of  the  property  vested  in 
them,  under  the  bankruptcy,  the  bankrupt  should  not  be  a  party ; "  and 
in  a  suit  to  ascertain  the  property  in  a  certain  share  in  a  banking  com- 
pany, litigated  between  two  claimants,  the  company  is  not  a  necessary 
party.'  Upon  the  same  principle,  persons  who  are  mere  witnesses, 
and  may  be  examined  as  such,  ought  not  to  be  made  defendants;'  and 
it  was  so  held  even  where  the  object  of  the  bill  was  to  obtain  a  discovery 
in  aid  of  an  action  at  Law,  in  which  their  discovery  would  be  more 
effectual  than  their  examination.  ^ 

This  rule  is,  however,  liable  to  exceptions ;  thus,  in  cases  where  under 
certain  circumstances  a  discovery  upon  oath  is  desirable  from  individual 
members  of  a  corporation  aggregate,  or  from  the  officers  of  a 
corporation,  such  members  or  officers  may  be  made  defendants.'" 
With  respect  to  this   exception  from  the   general  rule,  it  has  been 

'  Polk  V.  lAird  Clinton,  12  Vee.  48,  64,  66 ;  Mason  v.  Franklin,  1  Y.  &  C.  C.  C.  239,  543 ;  Oiison  v. 

Ingo,  5  Hare,  156 ;  Bateman  v.  Margerison,  6  Hare,  502  ;  and  cases  referred  to  1  C.  P.  Coop   t. 

Com.  85,  36,  37 :  and  see  form  of  order  in  Seton,  1113.  No.  1. 
2  Minn  v.  Slant,  15  Beav.  129 :  15  Jur.  1095. 
'  Eichens  v.  Congreve,  1  Sim.  BOO. 
■•  De  Oolls  V.  Ward,  3P.  Wms.  311,  a.  (X.);ante. 
"  Kingsley  v.  Young,  Coop,  Eq.  PI.  43 ;  see  ante. 
'  See  ante. 

'  Scawin  v.  Scawin,  1 Y.  &  C.  C.  0.  65,  68. 
»  Plummer  v.  May,  1  Ves.  S.  426 ;  How  v.  Best,  5  Mad,  19 ;  Saunders  v.  Saunders,  3  Drew,  387 : 1 

Jur.  N.  S.  1008. 
»  Fenton  v.  Bughes,  7  Ves.  288. 
">  See  ante.    This  rule  lias  Ijoen  altered  in  this  Province  by  Con.  G.  O.  No.  63. 
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observed  by  Lord  Eldon,  that  "  the  principle  is  very  singular ;  it 
originated  with  Lord  Talbot,'  who  reasoned  thus  upon  it:  that  you 
cannot  have  a  satisfactory  answer  from  a  corporation ;  therefore,  you 
make  the  secretary  a  party,  and  get  from  him  the  discovery  you  cannot 
be  sure  of  having  from  them ;  and,  it  is  added,  that  the  answer  of  the 
secretary  may  enable  you  to  get  better  information.  The  first  of  these 
principles  is  extremely  questionable,  if  it  were  now  to  be  considered 
for  the  first  time  ;  and  as  to  the  latter,  it  is  very  singular  to  make  a 
person  a  defendant  in  order  to  enable  yourself  to  deal  better,  and  with 
more  success,  with  those  Whom  you  have  a  right  to  put  upon  the  record ; 
but  this  practice  has  so  universally  obtained  without  objection,  that  it 
must  be  considered  established. "^ 

Other  persons  are  mentioned  by  Lord  Eldon  as  affording  exceptions 
to  the  rule  before  laid  down,  that  mere  witnesses  cannot  be  made  parties 
to  a  suit :  viz.,  agents  to  sell,  auctioneers,  &c.,  who  have  been  made 
defendants  without  objection ;  ^  his  Lordship,  however,  appears  to  have 
thought,  that  the  practice  of  making  such  persons  parties  arose  origin- 
ally from  their  having  some  interest,  such  as  holding  deposits,  which 
might  entitle  the  plaintiff  to  relief  against  them ;  and  it  has  been  since 
held,  that  an  agent  who  bids  at  an  auction  for  an  estate,  and  signs  the 
memorandum  in  his  own  name  for  the  purchase,  need  not  be  made  a 
co-defendant  with  his  employer,  to  a  bill  for  the  specific  performance  of 
such  agreement.'' 

In  Bummer  v.  The  Corporation  of  Chippenham,  ^  Lord  Eldon  also  mentions, 
as  cases  of  exception  to  the  general  rule  above  referred  to,  those  of 
arbitrators  and  attornies.  With  respect  to  arbitrators,  however,  it  is  a 
rule,  that  in  general  an  arbitrator  cannot  be  made  a  party  to  a  bill  for 
the  purpose  of  impeaching  an  award,  and  that  if  he  is,  he  may  demur 
to  the  bill,  as  well  to  the  discovery  as  to  the  relief.  1=  In  some  cases, 
nevertheless,  where  an  award  has  been  impeached  on  the  ground  of 
gross  misconduct  in  the  arbitrators,  and  they  have  been  made  parties 
to  the  suit,  the  Court  has  gone  so  far  as  to  order  them  to  pay  the  costs.'' 
In  such  cases.  Lord  Eedesdale  considers  it  probable  that  a  demurrer  to 
the  bill  would  not  have  been  allowed ; '  and  in  Lord  Lonsdale  v.  Littledale,  ^ 

9 

1  Wych  V.  Meal,  3  P.  Wms.  310. 

^  7Ves.  289.  The  officer  bo  joined  as  defendant  cannot  shelter  himself  from  giving  discovery  on 
the  ground  that  he  cannot  inspect  the  document,  without  the  leave  of  the  governing  body  of 
the  Corporation ;  Attorney- General  v.  Mercers^  Company,  9  W.  R.  83,  V.  0.  W. 

3  7Ves.  289. 

■•  Kingsley  v.  Young,  Coop.  Eq.  PI."  42,  ante. 

<•  14  Ves.  252. 

»  Steward  v.  East  India  Company,  2  Vern.  380;  Ld.  Red,  160. 

'  Ohicot  V.  Lequesne,  2  Ves.  S.  815 ;  Lingood  v.  Crowcher,  2  Atk.  395 ;  Hamilton  v.  BanMn,  3  De 
G.  &  S.  782  :  15  Jur.  70. 

e  Ld.  Red.  161. 

»  2  Ves.  J,  451. 
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a  demurrer  by  an  arbitrator  to  a  bill  of  this  nature  was  in  fact  over- 
ruled :  though  not  expressly  upon  the  ground  of  the  propriety  of  mak- 
ing an  arbitrator  a  party,  but  because  the  bill  charged  certain  specific 
acts  which  showed  combination  or  collusion  between  him  and  one  of 
the  parties,  and  made  him  the  agent  for  such  party,  and  which  the  Court 
therefore  thought  required  an  answer.  But  although  arbitrators  may 
be  made  parties  to  a  bill  to  set  aside  their  award,  they  are  not  bound  to 
answer  as  to  their  motives  in  making  the  award,  and  they  may  plead  to 
that  part  of  the  bill  in  bar  of  such  discovery  ;•  but  it  is  incumbent  upon 
them,  if  they  are  charged  with  corruption  and  partiality,  to  support 
their  plea  by  showing  themselves  incorrupt  and  impartial,  or  otherwise 
the  Court  will  give  a  remedy  against  them  by  making  them  pay  costs. ^ 

From  the  preceding  cases  it  may  be  collected,  that  arbitrators  can 
only  be  made  parties  to  a  suit  where  it  is  intended  to  fix  them  with  the 
payment  of  costs,  in  consequence  of  their  corrupt  or  fraudulent  behaviour, 
and  in  such  cases  the  bill  ought  specifically  to  pray  that  relief  against 
them. 

The  same  rule  also  applies  to  the  other  case  of  exception  before  alluded 
to,  as  having  been  mentioned  by  Lord  Eldon,  namely,  that  of  attornies : 
who  can  only  be  made  parties  to  a  suit  in  cases  where  they  have  so 
involved  themselves  in  fraud,  that  a  Court  of  Equity,  although  it  can 
give  no  other  relief  against  them,  will  order  them  to  pay  the  costs. 
Thus,  where  a  solicitor  assisted  his  client  in  obtaining  a  fraudulent  re- 
lease from  another,  he  was  held  to  be  properly  made  a  party,  and  liable 
to  costs  if  his  principal  was  not  solvent. " 

The  same  rule  applies  to  any  other  person  acting  in  the  capacity  of 
agent  in  a  fraudulent  transaction,  as  well  as  to  an  attorney  or  solicitor ; ' 
and  it  was  said  by  Sir  James  Wigram,  V.  C,  in  Marshall  v.  Sladdm," 
that  "as  far  as  his  researches  had  gone,  the  Court  had  never  made  a 
decree  against  a  mere  agent  except  upon  the  ground  of  fraud." 

It  is  to  be  observed,  that  in  such  cases,  if  an  attorney  or  agent  is 
made  a  party,  the  bill  must  pray  that  he  may  pay  the  costs,  and  must 
distinctly  allege  the  circumstances  constituting  the  fraud,  and  that  the 
defendant  was  a  party  conc^-ned,  and  had  a  knowledge  of  the  fraudulent 
intention;"  otherwise  a  demurrer  will  lie. 

1  Anon.  3  Atk.  6«. 

2  Lingood  v.  Crmieher,  2  Atk.  3!).5 ;  PadUy  v.  Lincoln  Water  Works  Company,  3  M'N.   &  6.  68  : 

14  Jur.  299 ;  Ponsford  v.  Swaine,  IJ.  &  H.  43.S. 

3  Bowles  V.  Stewart,  1  Sch.  &  Lef.  227. 
'  Btdkeley  v.  Dunbar,  1  Anst.  37. 

'  7  Hare,  438, 442 :  14  Jnr.  106;    Seynell  y.  Sprye,  8  Hare,  322,  271 ;  Innes  v.  Mitchell,  4  Drew.  57 ; 

3  Jur.  N.  S.  756. 
»  Kettv  y  Sogers,  1  Jur.  N.  S.  514,  V.  C.  W. :  Gilbert  v.  Lewis,  1  De  G.  J.  &  S.  39,  49,  60 ;  9  Jur.  N. 

S.  187 ;  and  see  Attwood  v.  Smail,  6  CI.  &  Fin.  352 ;  Sugd.  Law.  Prop.  6.30,  632. 
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In  Le  Texier  v.  The  Margravine  of  AnspacJi,^  one  of  the  questions 
before  the  Court  was,  whether  a  married  woman  could  be  made  a  party 
to  a  su^it  on  the  allegation  that,  in  certain  contracts  which  were  the 
subject  of  litigation,  she  had  acted  as  the  agent  of  her  husband,  and 
that, she  had  vouchers  in  her  posses8ion,the  discovery  of  which  might 
assist  the  plaintiff  in  his  case.  The  bill,  which  did  not  pray  any  relief 
against  the  wife,  had  been  demurred  to ;  and  Lord  Eldon  allowed  the 
demurrer  on  the  ground  that  she  was  merely  made  a  defendant  for  the 
purpose  of  discovery,  and  that  no  relief  was  prayed  against  her.  His 
Lordship  said :  "  I  give  no  judgment  what  would  have  been  the  effect 
if  the  bill  had  prayed  a  delivery  to  the  plaintiff  of  those  vouchers  which 
are  charged  to  be  in  the  hands  of  the  wife ;  it  is,  however,  simply,  as 
far  as  relief  goes,  a  bill  against  the  husband  only,  and  against  the  wife 
a  bill  of  discovery  only.  The  consequence  is,  that  independent  of  her 
character  as  wife,  the  case  must  be  considered  as  one  of  those  in  which 
the  Court  does  sometimes  allow  persons  to  be  made  parties  against 
whom  no  relief  is  prayed,  and  the  only  case  of  that  kind  is  that  of  the 
agent  of  a  corporation." 

With  respect  to  the  propriety  of  making  an  attorney  or  agent  a  party 
merely  because  he  has  deeds  or  other  documents  in  his  possession.  Lord 
Eldon,  in  Fenwick  v.  Reed,^  observed,  that  generally  speaking,  and 
prima  facie,  it  is  certainly  not  necessary  to  make  an  attorney  a  party  to 
a  bill  seeking  a  discovery  and  production  of  title-deeds,  merely  because 
he  has  them  in  his  custody ;  because  the  possession  of  the  attorney  is 
the  possession  of  his  client ;  but  cases  may  arise  to  render  such  a  pro- 
ceeding advisable,  as  if  he  withholds  the  deeds  in  his  possession,  and 
will  not  deliver  them  to  his  client  on  his  applying  for  them. 

Where  a  person  who  has  no  interest  in  the  subject-matter  of  the  suit, 
and  against  whom  no  relief  is  prayed,  is  made  a  party  to  a  suit  for  the 
mere  pm'pose  of  discovery,  the  proper  course  for  him  to  adopt,  if  he 
wishes  to  avoid  the  discovery,  is  to  demur.  ^  If,  however,  the  bill  states 
that  the  defendant  has  or  claims  an  interest,  a  demurrer,  which  admits 
the  bill  to  be  true,  will  not  of  course  hold,  though  the  defendant  has  no 
interest,  and  he  can  then  only  avoid  answering  the  bill  by  disclaimer." 

The  question  whether  a  party  who  is  a  mere  witness  can,  by  answer, 
protect  himself  from  the  discovery  required,  appears  to  have  given  rise 
to  some  difference  of  opinion.     In  Gookson  v.  Mlison,^  the  plaintiff  made 

'  15  Ves.  164. 

2  1  Mer.  114, 123 ;  and  see  Attorney-General  t.  Earl  of  Chesterfield,  18  Bear.  B96 ;  18  Jur,  686,  wMcU 

was  tlie  case  of  the  agent  ofa  charity,  who  had  the  deeds  In  his  poseession  . 

3  Ld.  Red.  188. 

«  Ibid. :  Pbimer  y.  May,  1  Ves.  S.  436. 
=  2  Bro.  C.  0.  253. 
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a  person  defendant  who  was  merely  a  witness,  and  might  have  been 
examined  as  such,  and  therefore  should  have  demurred  to  the  bill. 
Instead  of  demurring,  however,  the  defendant  put  in  an  answer,  to 
which,  not  having  satisfied  the  plaintiff  as  to  one  interrogatory,  an 
exception  was  taken,  and  the  Master  reported  the  answer  sufficient ; 
but  uj)on  the  case  coming  before  Lord  Thurlow,  upon  exceptions  to  the 
Master's  report,  his  Lordship  held  that,  as  the  defendant  had  submitted 
to  answer,  he  was  bound  to  answer  fully.  In  a  subsequent  case  of 
Newman  \.  Godfrey,^  however.  Lord  Kenyon,  M.  E.,  appears  to  have 
entertained  a  different  opinion.  In  that  case,  the  defendant,  who  was  a 
mere  clerk,  was  alleged  in  the  bill  to  be  a  party  interested  in  the  pro- 
perty in  litigation,  and  in  support  of  such  allegation  various  statements 
were  made,  showing  in  what  manner  his  interest  arose :  he  put  in  an 
answer,  denying  all  the  statements  upon  which  the  allegation  of  his 
being  interested  was  founded,  and  disclaiming  all  personal  interest  in 
the  subject-matter ;  and  to  this  answer  exceptions  were  taken  by  the 
plaintiff,  because  the  defendant  had  not  answered  the  subsequent  parts 
of  the  bill,  which  exceptions  were  disallowed  by  the  Master ;  and  upon 
the  question  coming  on  before  Lord  Kenyon,  upon  exceptions  to  the 
Master's  report,  he  thought  the  Master  was  right  in  disallowing  the 
exceptions;  because  the  defendanthadreduced  himself  to  a  mere  witness 
by  denying  his  interest  and  disclaiming ;  so  that,  even  supposing  he  had 
an  interest,  he  could  not,  having  disclaimed,  have  availed  himself  of  it. 
These  contradictory  decisions  have  been  remarked  upon  by  Lord  Bldon 
in  two  subsequent  cases  ;="  and  his  Lordship's  observations  in  those  cases 
have  been  considered  as  approving  of  Lord  Thurlow's  decision  in  Cook- 
son  V.  Ellison.  Nothing,  however,  can  be  collected  from  what  Lord 
Eldon  has  said,  in  either  of  these  cases,  as  indicating  an  opinion  either 
one  way  or  the  other ;  and  at  the  period  when  they  were  before 
him,  the  doctrine  that  a  party  answering  must  answer  fully  does  not 
appear  to  have  been  so  strictly  adhered  to  as  it  has  been  subsequently ; ' 
but  that  doctrine  is  now  well  established,  and,  it  is  conceived,  includes 
the  case  above  discussed." 

When  a  plaintiff  finds  that  he  has  made  unnecessary  parties  to  his 
bill,  he  may  either  dismiss  his  bill  as  against  them,  or  apply  to  the 
Court  for  leave  to  amend  his  bill  by  striking  out  their  names :  in  either 
case,  however,  the  order  will,  if  the  defendants  have  appeared,  only  be 

1  lUd.  333. 

2  Fenton  v.  Bughes,  7  Ves.  2S8;  Baker  v.  Mellieh,  11  Ves.  76,  76. 

5  Dolder  v.  Lord  HuntingMd,  11  Ves.  283,  393 ;  Fmlder  v.  Shiart,  lb.  296 ;  Shaw  v.  Ching,  lb. 

303. 
*  Lancaster  v.  Evors,  1  Phil.  349:  8  Jur.  133;  Swiribome  v.  Nelson,  '16  Beav.416;  Great  Luxem- 

tou/rg  Maiiway  Cmnpany  v.  Magnay,  S3  Bcav.  646  :  4  Jur.  N.  S.  839;  Beade  v.    Woodrqffe,  S4 

Beav.  431. 
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made  on  payment  of  their  costs,  because  by  striking  them  out  as  de- 
fendants the  plaintiff  deprives  them  of  the  opportunity  of  applying  for 
their; costs  at  the  hearing.' 

It  may  here  be  mentioned  that  after  a  bill  has  been  dismissed  against 
one  defendent  the  style  of  the  cause  as  it  originally  was,  should  be  con- 
tinued. It  is  not  necessary  to  omit  the  name  of  the  defendant  against 
whom  the  bill  has  been  dismissed,  and  the  retention  of  the  name  is  not 
irregular.     Sed  quaere,  would  it.be  irregular  if  the  name  was  omitted. ^ 

The  preceding  observations,  with  regard  to  the  joinder  in  the  suit  of 
persons  who  have  no  interest,  beneficial  or  otherwise,  in  the  subject- 
matter,  refer  to  cases  where  they  are  made  parties  defendants.  The 
rule,  however,  that  persons  who  have  no  interest  in  the  litigation, 
cannot  be  joined  in  a  suit  with  those  who  have,  applies  equally  to.prevent 
their  being  joined  as  co-plaintiffs ; "  and  upon  the  same  principle,  persons 
whose,  interests  in  the  subject-matter  of  the  suit  are  distinct  and  several, 
cannot  sue  as  co-plaintiffs.^  Formerly,  the  misjoinder  of  plaintiffs,  if 
it  appeared  upon  the  bill,  was  a  ground  of  demurrer  to  the  whole  bill; 
and  if  it  did  not  appear  upon  the  bill,  it  might  be  pleaded  in  bar'  to  the 
whole  bill ;  and  the  objection  might  also  be  taken  at  the  hearing. "  Now, 
however,  the  consequences  of  a  misjoinder  are  by  no  means  so  serious 
as  they  were  formerly,  for  by  the  Chancery  Amendment  Act  of  1852, 
it  has  been  provided  that  "  no  suit  in  the  said  Court  shall  be  dismissed 
by  reason  only  of  the  misjoinder  of  persons  as  plaintiffs  therein,  but 
wherever  it  shall  appear  to  the  Court  that,  notwithstanding  the  conflict 
of  interest  in  the  co-plaintiffs,  or  the  want  of  interest  in  some  of  the 
plaintiffs,  or  the  existence  of  some  ground  of  defence  affecting  some  or 
one  of  the  plaintiffs,  the  plaintiffs,  or  some  or  one  of  them,  are  or  is  entitled 
to  relief,  the  Court  shall  have  power  to  grant  such  relief,  and  to  modify 
its  decree  according  to  the  special  circumstances  of  the  case,  and  for 
that  purpose  to  direct  such  amendments,  if  any,  as  may  be  necessary, 
and  at  the  hearing,  before  such  amendments  are  made,  to  treat  any  one 
or  more  of  the  plaintiffs  as  if  he  or  they  was  or  were  a  defendant  or 
defendants  in  the  suit,  and  the  remaining  orother  plaintiff  or  plaintiffs, 
was  or  were  the  only  plaintiff  or  plaintiffs  on  the  record  ;  and  where 

1  WilUmm  v.  Bels/ier,  3  Bro.  C.  0.  Sfl2. 

2  Upper  Canada  Mining  do.  v.  Attorney-Generai,  3  Cham.  E.  185.; 

=  Mayorr  and  Aldermen  of  Colchester  v. ,  1  P.  Wms.  695;  Trmghton  y.Oetley,  1  Dick.  382; 

Cuff  v.  Platell,i  Kuss.  343;  Makepeace  y.  Haythorm,  lb.  344;  King  of  Spain  v.  Macliado, 
a.  335 ;  Page  v.  Townsend,  5  Sim.  395 ;  Ddondre  v.  Shaw,  3  Sim.  337 ;  Glyn  v.  Soares,  8  M.  & 
K.  450;  468 ;  Griggs  v.  Slaplee,  2  De  G.  &  S.  573 :  13  Jur.  39 ;  Griffith  v.  Vanheythuysen,  9  Hare, 
85  ;  15  Jur.  431. 

«  Hudson  V.  Maddison,  13  Sim.  416 :  5  Jnr.  1194 ;  and  see  Powell  v.  Cockerell,  4  Hare,  557,  562 :  10 
Jur.  248,  where  the  objection  was  disallowed;  a.-a6.MilesY.  Durnford,^B\in.'S{.  S.  384:  21 
L.  J.  Ch.  667,  L.  JJ. ;  where  the  plaintiff  mied  two  characters,  in  one  of  which  he  could  not  sue. 

<>  Doyle  V.  Munts,  5  Hare,  509 :  10  Jur.  914. 

«  Padwick  v.  Piatt,  11  Beav.  503 ;  Fvlham  v.  M'  Garthy,  1 H.  L.  Ca.  703 ;  see  also  Blair  v.  Bromley 
5  Hare,  643, 653 ;  but  It  seems  not  on  a  rehearing,  Fowler  v.  Maynoid,  3  M'N.  &  G.  500,  511 :  15 
Jur.  1019, 1021. 
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there  is  a  misjoinder  of  plaintiffs,  and  the  plaintiff  having  an  interest 
shall  have  died,  leaving  a  plaintiff  on  the  record  without  an  interest, 
the  Court  may,  at  the  hearing  of  the  cause,  order  the  cause  to  stand 
revived  as  may  appear  just,  and  proceed  to  a  decision  of  the  cause,  if  it 
shall  see  fit,  and  to  give  such  direction^  as  to  costs  or  otherwise  as  may 
appear  just  and  expedient."  > 

The  provision  of  the  Act  is  imperative,  and  does  not  leave  it  to  the 
discretion  of  the  Court  whether  to  dismiss  the  bill  or  not.^ 

The  act  applies  to  the  case  where  a  plaintiff  sues  on  behalf  of  himself 
and  the  others  of  a  class ;'  thus,  where  a  bill  was  filed  by  one  member 
of  a  company  on  behalf  of  himself  and  all  others,  except  the  defendants, 
praying  an  account  of  the  receipts  and  payments  of  the  defendants  on 
behalf  of  the  company,  and  payment  of  what  should  be  found  due  to  the 
plaintiff,  and  it  appeared  that  there  were  circumstances  which  made  the 
interest  of  some  of  the  persons  purporting  to  be  represented  by  the 
plaintiff  different  from  his,  it  was  held  that  the  Court  could,  under  the 
above  mentioned  section,  treat  the  absent  plaintiffs  as  defendants,  and 
determine  whether  a  decree  should  be  made  ;  and  accoi-dingly  the  Court 
decreed  an  account  giving  liberty  to  some  of  the  shareholders  whose 
interest  differed  from  the  plaintiff's  to  attend  the  proceedings  in 
Chambers. 

The  following  are  our  Orders  taken  from  this  Act :  Order  53,  of  the 
Con.  G.  Orders,  declares  that  "  'Ho  suit  is  to  be  dismissed  by  reason  only 
of  the  misjoinder  of  persons  as  plaintiffs  therein." 

Order  54,  that  "  Wherever  it  appears  to  the  Court,  that  notwithstand- 
ing the  conflict  of  interest  in  some  of  the  co-plaintiff's,  or  thie  want  of 
interest  in  some  of  the  plaintiffs,  or  the  existence  of  some  ground  of 
defence  affecting  some  or  one  of  the  plaintiffs,  the  plaintiffs,  or  some  or  one 
of  them,  are  or  is  entitled  to  relief,  the  Court  may  grant  such  relief,  and 
may  modify  the  decree  according  to  the  special  circumstances  of  the 
case:  and  for  that  purpose  is  to  direct  such  amendments,  if  any,  as  may 
be  necessary ;  and  at  the  hearing,  before  such  amendments  are  made, 
may  treat  any  one  or  more  of  the  plaintiffs,  as  if  he  or  they  were 
defendant  oi;  defendants,  in  the  suit,  and  the  remaining  or  other  plaintiffs 
was  or  were  the  only  plaintiff  or  plaintiffs  on  the  record." 

1  15  &  16  Vic.  c.  86,  8.  49.    For  form  of  order  under  this  section,  see  Seton,  1113.  No.  2.  Orders  B3, 

54,  and  55,  of  our  Con.  G.  0.  are  similar  iu  effect  to  this  Section,  and  are  witli  unimportant  dif- 
ferences, a  copy. 

2  Clements  V.  Bowes,  lDrevf.6Si,69i.    Seealso,  for  cases  of  misjoinder  since  tlie  act.  Carter  y. 

Sanders  fi  Drew.  248 ;  Upton  v.  Vanner,  10  W.  E.  99,  V.  C.  K.  In  Sarion  v.  Barton,  3  K.  &  J. 
512 :  3  Jur.  N.  S.  808,  tlie  Ml  was  not  dismissed  for  misjoinder,  but  for  want  of  interest  in  the 
plaintiffs ;  and  the  marginal  note  in  3  K.  &  J.  512,  appears  to  be  incorrect  in  this  respect. 

3  Clements  v.  Bowes,  1  Drew.  684;  and  see  Williams  v  Page,  24  Beav,  669  :  4  Jur.  N.  S.  102;  Mians 

V.  Coventry,  5  De  Q.  M.  &  G.  911 :  2  Jur.  N.  S.  657 ;  see  also  Stupart  v.  Arrcmsmith,  3  Sm.  & 
G.  176 ;  yfilUams  v.  Salmond,  2  K.  &  J.  463 :  8  Jur.  N.  8.  251 ;  Qwatkin  v.  Campbell,  1  Jur.  N. 
S.  131,  v.  0.  W. 
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Order  55,  that  "  Where  there  is  a  misjoinder  of  plaintiffs,  and  the 
plaintiff  who  has  an  interest  has  died,  leaving  a  plaintiff  on  the  record 
without  any  interest,  the  Court  may,  at  the  hearing  of  the  cause,  order 
such  an  amendment  of  the  record  as  may  appear  just,  and  proceed  to  a 
decision  of  the  cause,  if  it  shall  see  fit,  and  give  such  directions  as  to 
costs  or  otherwise  as  may  appear  just  and  cxjjedicnt." 

It  has  been  held  that  a  misjoinder  of  plaintifl's  is  now  no  objection  to 
a  motion  for  an  injunction  and  receiver,  to  protect- property  in  danger 
of  being  lost  pending  litigation.' 


CHAPTEE  VI. 

THE   BILL. 


Section  I. — The  different  sorts  of  Bills. 

It  has  been  before  observed,  that  a  suit  in  the  Court  of  Chancery  is 
generally  commenced,  on  behalf  of  a  subject,  by  preferring  what  is 
termed  a  bill :  and  that  if  commenced  by  the  Attorney-G-eneral  on  behalf 
of  the  Crown,  or  of  those  partaking  of  its  prerogatives,  or  under  its 
protection,'  the  suit  is  instituted  by  information. =     The  form  of  this  bill 

and  information  is  now  regulated  by  statute  and  by  the  orders  of  the 
Court,  but  the  mode  of  commencing  proceedings  in  Chancery  has  been 
by  bill  since  the  earliest  times. ^ 

Bills,  if  they  relate  to  matters  which  have  not  previously  been  brought 
before  the  consideration  of  the  Court,  are  called  original  bills,  and  form 
the  foundation  of  most  of  the  proceedings  before,  what  is  termed,  the 
extraordinary  or  equitable  jurisdiction  of  the  Court  of  Chancery.  The 
same  form  of  instituting  a  suit  is  also  in  use  in  all  other  equitable 
jurisdictions  in  England. 

Besides  original  bills,  there  are  other  bills  in  use  in  Courts  of  Equity, 
which  were  formerly  always,  and  are  still  sometimes  necessary  to  be 
preferred,  for  the  purpose  of  supplying  any  defects  which  may  exist  in 
the  form  of  the  original  bill,  or  may  have  been  produced  by  events 
subsequent  to  the  filing  of  it.  Bills  of  this  description  are  called  bills 
which  are  not  original.     Sometimes  a  person,  not  a  party  to  the  original 

1  Emm  V.  Coventry,  B  De  G.  M.  &  G.  911 ;  2  Jur.  N.  S.  557. 
"  Ante. 

3  1A    It^A    R 
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suit,  seeks  to  bring  the  proceedings  and  decree  in  the  original  suit 
before  the  Court,  for  the  purpose  either  of  obtaining  the  benefit  of  it,  or 
t  of  procuring  the  reversal  of  the  decision  which  has  been  made  in  it. 
The  bill  which  he"  prefers  for  this  ^jurpose  is  styled  a  bill  in  the  nature 
of  an  original  bill. 

Besides  the  different  divisions  of  bills  here  enumerated,  original  bills 
are  usually  divided  into: — ^1.  Original  bills  praying  relief ;  and  2. 
Original  bills  not  praying  relief.' 

Original  bills  praying  relief  are  again  subdivided  into  three  heads  : — 
1.  Original  bills,  praying  the  decree  of  the  Court  touching  some  right 
claimed  by  the  person  exhibiting  the  bill,  in  opposition  to  rights  claimed 
by  the  person  against  whom  the  bill  is  exhibited ;  2.  Bills  of  inter- 
pleader; and,  3.  Certiorari  bills. =  Original  bills  not  praying  relief, 
are  of  two  kinds : — 1.  Bills  to  perpetuate  the  testimony  of  witnesses; 
and,  2.  Bills  of  discovery.  =  The  simplicity  of  modern  proceedings, 
however,  renders  the  foregoing  subdivision  of  bills  in  Chancery  com- 
paratively unimportant. 

As  original  bills  of  the  first  kind  are  those  most  usually  exhibited, 
the  reader's  attention  will,  in  the  present  chapter,  be  principally  directed 
to  them.  The  other  descriptions  of  bills  will  be  more  particularly 
considered,  when  we  come  to  treat  of  the  practice  of  the  Court  applica- 
ble to  the  particular  suits  of  which  they  are  the  foundation.  Bills 
which  are  not  original,  or  which  are  merely  in  the  nature  of  loriginal 
bills,  will  be  separately  considered  in  a  future  part  of  the  work ;  but  it 
may  be  here  observed,  that  simple  and  economical  modes  of  supplying 
the  defects  of  original  bills  have  been  provided,  which  will  be  stated  in 
the  proper  place,  and  which  have  rendered  bills  which  are  not  original 
of  rare  occurrence. 


Section  II. — The  Aiitlwrity  to  file  the  Bill: 

The  first  step  to  be  taken  by  a  party  who  proposes  to  institute  a  suit 
in  Chancery,  unless  he  intends  to  conduct  the  suit  in  person,  is  to  autho- 
rise a  solicitor  practising  in  the  Court  to  commence  and  conduct  it  on 
his  behalf.  It  does  not  seem  to  be  necessary  that  such  authority  should 
be  in  writing,^  although  it  would,  perhaps,  be  better  that  a  solicitor, 

1  Ld.  Red.  34, 37,  51. 

=  Ld.  Eed.  34,  37,  48,  50. 

3  lb.,  51,  53,  54. 

«  Lord  V.  Kellett,  2  M.  &  K.  1.  As  to  revocation  of  the  authoritj;,  see  Freeman  v.  Fairlie,  8  L.  J. 
Ch  44  V.  C.  E.  For  the  authority  required  in  tlie  case  of  a  bill  by  a  public  company,  see  East 
Pant  Mining  Company  y.  Merryweather,  10  Jur.  N.  S.  1S31 ;  13  W.  K.  816,  V.  C.  W. 
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before  he  commences  a  suit,  should  be  in  possession  of  some  written 
authority  for  that  purpose ;  as  if  he  is  not,  the  onus  of  the  proof  of  the 
authority  will  be  cast  on  him. '     In  order  to  warrant  a  solicitor  in  filing 
a  bill,  the  authority,  be  it  in  writing  or  by  parol,  ought  to  be  special;  1 
and  it  has  been  held  that  a  general  authority  to   act  as  solicitor  for  a  | 
party,  will  not  be  sufficient  to  warrant  his  commencing  a  suit  on  his  I 
behalf:  2  although,  under  a  general  authority,  a  solicitor  may  defend  a  ? 
suit  for  his  client. ' 

The  rule  which  requires  a  solicitor  to  be  specially  authorised  to  com- 
mence a  suit  on  behalf  of  his  client,  applies  as  well  to  cases  where  the 
party  sues  as  a  co-plaintiff,  as  to  cases  where  he  sues  alone  ;  and  even 
to  cases  where  his  name  is  merely  made  use  oi pro  forma.  In  Wilson  v, 
Wilson,'^  JjovA  Eldon  said,  "I  cannot  agree  that  making  a  person  a 
plaintiff  is  only  pro  forma,  and  I  am  disposed  to  go  a  great  way  in  such 
cases :  for  it  is  too  much  for  solicitors  to  take  upon  themselves  to  make 
persons  parties  to  suits  without  a  clear  authority ;  there  are  very  great 
mischiefs  arising  from  it." 

If  a  solicitor  files  a  bill  in  the  name  of  a  person  without  having  a 
proper  authority  for  so  doing,  the  course  for  such  person  to  pursue,  if  he 
wishes  to  get  rid  of  the  suit,  and  is  the  sole  plaintiff,  is  to  move  that 
the  bill  may  be  taken  off  the  file,^  or  dismissed «  with  costs,  to  be  paid 
by  the  plaintiff ;  and  that  the  solicitor  who  filed  the  bill  without  au- 
thority may  be  ordered  to  pay  to  the  defendants  their  costs  of  the  suit, 
or  to  repay  such  costs  to  the  plaintiff  in  case  he  pays  them  ;  and  may 
be  also  ordered  to  pay  the  plaintiff's  costs  of  the  application,  and  his 
incidental,  expenses,  as  between  solicitor  and  client.'  The  same  course 
should  be  pursued  where  there  are  several  plaintiffs,  and  all  repudiate 
the  suit.  But  where  one  or  more  of  several  plaintiffs  desire  to  with- 
draw from  the  suit,  they  should  move  that  their  names  may  be  struck 
out  of  the  bill,  and  that  the  solicitoi-  who  has  unauthorisedly  used  their 
names  may  be  ordered  to  pay  their  costs  of  the  suit,  and  the  costs  of 
the  application.  = 

1  Pinner  v.  Knights,  0  Beav.  174 ;  Hood  v.  PhiUips,  ib.  ITB ;  Maries  v.  Maries,  33  L.  J.  Ch.  154,  V. 

0.  W. 

2  Wilson  V.  Wilson,,  1  J.  &  W.  457.    See  also  DvMdas  v.  Dutens,  1  Ves.  J.  196,  200:  Blig/i  v. 

Tredgett.  6  De  G.  &  S.  74 :  15  Jur.  1101 ;  Sewley  v.  &ymour,  14  Jur.  313,  V.  C.  B. ;  Me  Manby, 
3  Jur.  N.  S.  259 ;  S.  0.  nom.  Norton  v.  Cooper,  3  Sm.  &  G.  375 :  and  see  Solley  v.  Wood,  16  Beav. 
370,  where  it  was  held  that  an  authority  given  to  a  country  solicitor  is  sufficient  to  warrant  his 
town  agent  in  Jiling  a  bill. 

3  WrigM  v.  CasUe,  3  Mer.  19. 
"  "  1  J.  <Ss  W.  458. 

=  JerOein  v.  BrigU,  10  W.  E.  380,  V.  C,  W. 

"  Wright  v.  Castle,  3  Mer.  13 ;  Allen,  v.  Bone,  4  Beav.  493 ;  CrossUy  v.  Crowther,  9  Hare,  384 ;  At- 
kinson V.  Abbot,  3  Drew.  251. 

'  lb. :  and  see  the  order  in  AUen  v.  Bone,  Seton,  852,  No.  1. 

"^  Tahbernjory.  ra65e7'?ww,  2  Keen,  679.  For  the  order  in  that  case,  see  Seton,  853,  No.  9.  And 
see  TOteow  V.  Wilson,  1  J.  &W.  457;  Pinnier  v.  Knights,  6  Beav.  174;  Hood  v.  Phillips,  ib. 
176 ;  see  also  Mailins  v.  Greenway,  10  Beav.  664 :  12  Jiir.  66,  319,  where  a  solicitor  was  ordered 
t.n  nnv  tho  f^nat.a  of  iinniithnri.ierl  nrnfef-Hinga  in  tha  Master's  office,  on  behalf  of  creditors. 
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The  motion  in  either  case  must  be  supported  by  an  affidavit  Of  the 
respective  applicants  themselves,  that  the  bill  has  been  filed  without  any 
authority  from  thorn.  To  avoid  the  effect  of  such  an  application, 
the  solicitor  against  whom  it  is  made  must  show'  distinctly,  upon 
affidavit,  that  ho  had  a  special  authority  from  the  party  moving  to  in- 
stitute the  suit ;  and  it  will  not  bo  sufficient  to  assert  generally,  in 
opposition  to  the  j)laintifl''s  affidavit,  that  authority  had  boon  given.  In 
Wright  v.  Castle,^  the  affidavit  of  the  plaintiff  was  mot  by  another  on  the 
part  of  the  solicitor,  stating,  that  an  action  had  boon  brought  by  the 
defendant  against  the  plaintiff,  on  certain  promissory  notes  :  to  restrain 
proceedings  in  which  action  the  bill  had  boon  filed,  although  not  by  the 
express  directions  of  the  plaintiff,  yet  in  the  course  of  business,  and  by 
virtue  of  a  general  authority,  as  the  plaintiff's  solicitor  ;  but  LordBldon 
did  not  consider  such  authority  sufficient. 

Notice  of  the  intended  motion  must  bo  given  to  the  solicitor  who 
filed  the  bill ;  and  whcro  one  or  more,  but  not  all,  the  plaintiffs  move, 
notice  must  also  be  served  on  the  co-plaintiffs,  and  on  the  defendants, 
whose  costs  of  appearance  are  usually  ordered  to  be  jjaid  by  the  solici- 
tor, if  the  motion  succeeds. ^  Where  the  solo  plaintiff  applies,  service 
on  the  defendants  is  unnecessary,  at  least  before  decree ;  and  in  a  recent 
case  their  costs  of  appearing,  where  improperly  served,  had  to  be  borne 
by  the  plaintiff  personally.^ 

The  motion  should  be  made  as  soon  as  possible  %fter  the  plaintiff  has 
become  acquainted  with  the  fact  of  the  suit  having  been  instituted  in 
his  name :  for  although,  as  between  him  and  the  solicitor',  the  mere  fact 
of  the  plaintiff  having  neglected  to  move  that  his  name  should  be  struck 
out  from  the  record  will  not  exonerate  the  solicitor  ■,'^  yet,  as  between  the 
plaintiff  and  the  other  parties,  the  Court,  if  there  has  been  delay  on  his  part 
in  making  such  application,  will  not  generally  dismiss  the  bill,  but  will 
so  frame  the  order  as  not  to  prejudice  any  of  the  parties  to  the  cause." 
The  last  observation  applies  more  especially  to  cases  where  the  person 
whose  name  has  been  used  without  due  authority,  is  co-plaintiff  with 
others  :  for  it  can  scarcely  happen,  where  he  is  sole  plaintiff,  that  de- 
fendants should  have  an  interest  in  resisting  an  application  to  dismiss 
the  bill  with  costs  (except  indeed  after  decree)  ;  but  Avhere  he  is  co- 
plaintiff,  it  frequently  happens  that  dismissing  the  bill  would  interfere 
witli  the  interest  of  the  other  plaintiffs,  or  diminish  the  security  of  the 

1  3Mer.  12. 

2  Taibermyrw.  TaMc/'no?',  2  Keen,  GTO ;  Soton,  853;  Ilood  v.  Philips,  6  Beav.  176;  Pinner  v. 

Knights,  ib.  174. 

3  Jerdein  v.  Bright,  10  W.  E.  380,  V.  C.  W. 

■>  Hall  V.  Lover,  1  Hare,  671 :  B  Jur.  241 ;  see  also  Purge  v.  Brutten,  2  Hare,  373 ;  7  Jur.  988 ;  aa  to  the 

Uen  of  a  solicitor  upon  a  fnnd  recovered  in  the  cause, 
s  Titterton  t.  Osborne,  1  Diet.  350 ;  and  see  Tarbuck  v.  Tarbuck,  6  Beav.  134 ;  Pinner  v.  Knights, 

ib.  174 ;  Bood  v.  Phillips,  ib.  176 ;  Bligh  v.  Tredgett,  5  Do  G.  &  S.  74 :  15  Jar.  1101 . 
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defendants  for  costs  :  in  such  oases,  the  motion  will  usually  be  saved  to 
the  hearing,  and  then  the  solicitor  will  be  ordoi^ed  to  pay  all  the  costs 
and  expenses  of  the  party  whose  name  has  been  used  without  authority. ' 
And  further  than  that,  the  solicitor  was,  in  the  case  of  DundasY.  Dutens,^ 
ordered  to  pay  to  the  defendants  the  difference  between  taxed  costs  and 
their  costs  and  expenses. 

Where  a  co-plaintiff  was  not  apprised  that  his  name  had  been  made 
use  of  without  his  authority  till  after  the  bill  had  been  dismissed  with 
costs,  and  he  was  served  with  a  suhpcena  to  pay  them.  Lord  Eldon,  upon 
motion,  ordered  the  solicitor  to  pay  to  the  defendant  the  costs,  which  had 
been  ordered  to  be  paid  by  the  plaintiffs  to  the  defendants ;  and  also  to  pay 
to  the  plaintiff  who  made  the  application  his  costs  of  the  application,  as 
between  solicitor  and  client.  ^  By  the  order  made  upon  that  occasion, 
the  solicitor  was  ordered  to  pay  the  whole  costs  to  be  paid  by  all  the 
plaintiffs  to  the  defendants  ;  but  he  was  to  be  at  liberty  to  make  any 
application  as  to  those  costs,  as  against  the  other  plaintiffs,  as  he  should 
be  advised." 

As  connected  with  this  subject,  it  may  be  noticed  here  that  in  certain 
cases  it  is  necessary,  before  a  suit  is  commenced,  to  obtain  the  sanction 
■of  the  Court  to  its  institution.  The  cases  in  which  this  is  most  usually  done, 
are  those  in  which  the  suit  contemplated  is  for  the  benefit  of  an  estate 
which  is  already  the  subject  of  a  proceeding  in  Court,  and  the  expenses 
of  which  are  to  be  paid  out  of  such  estate.  Thus,  where  there  is  a  suit 
pending  for  the  administration  of  assets,  and  it  becomes  necessary,  in  order 
to  get  in  the  estate,  that  a  suit  should  be  instituted  against  a  debtor  to 
the  estate,  it  is  usual  for  the  personal  representative,  previously  to  filing 
a  bill,  to  apply,  in  the  administration  suit,  for  the  leave  of  the  Court  to 
exhibit  a  bill  for  that  purpose.  And  so,  where  a  suit  has  been  institu- 
ted for  winding  up  partnership  accounts  upon  a  dissolution,  and  a 
receiver  has  been  appointed  to  collect  the  outstanding  effects  :  if  it  is 
necessary,  in  order  to  recover  a  debt  due  to  the  partnership,  that  the 
receiver  should  institute  a  suit  for  that  purpose,  application  should  be 
made  to  the  Court,  on  the  part  of  some  of  the  parties,  that  the  receiver 
may  be  at  liberty  to  file  the  necessary  bill  in  the  names  of  thQ  partner!^. 
It  is  to  be  observed  that,  in  all  such  cases,  the  Court  would  not  formerly 
direct  the  institution  of  such  a  suit  upon  motion,  although  supported  by 

»  SeeSundas  v.  Duiens,  2  Cox,  235,  241 :  1  Ves.  J.  196. 

2  1  Ves.  J.  200. 

3  Wade  V.  Stanley,  1  J.  &  W.  674. 

■>  S.  C.  Eeg.  Lib.  B.  1819,  fo.  1835.  For  other  cases  where  a  plaintiff,  or  a  next  friend,  has  applied 
to  be  relieved  from  orders  for  payment  by  them  of  money  or  costs,  without  their  knowledge  of 
the  suit,  see  Bbod  v.  Phillips,  6  Beav.  176 ;  Ward  v.  Ward,  ib.  251 ;  Bligh  v.  Tredgelt,  B  iJe  G. 
&  S.  74 :  15  Jut.  1101 ;  Be  Matiby,  3  Jur.  N.  S.'259 ;  S.O.  nom.  Norton  v.  Cooper,  3  Sm.  &  G.  375. 
In  HoU  V.  Bennett,  2  S.  &  S.  78,  where  the  bill  had  been  dismissed  with  costs  for  want  of  prose- 
cution, the  plaintiff's  solicitor  was  ordered  to  pay  the  defendant's  costs  :  the  plaintiff  having 
absconded  before  suit,  and  never  authorised  or  sanctioned  it. 
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affidavits,  without  previously  referring  it  to  the  Master  to  inquire 
whether  it  would  be  for  the  benefit  of  the  parties  at  whose  joint  expense 
it  was  to  be :  unless  the  other  parties  interested,  being  of  age,  and  com- 
petent to  consent,  chose  to  waive  such  reference.'  Now,  however,  the 
proper  mode  of  application  for  orders  of  this  description  is  by  motion 
in  Chambers,  supported  by  affidavit  or  other  evidence  of  the  facts 
from  which  the  Judge  can  determine  whether  the  proposed  suit  is  proper 
to  be  instituted;  and  the  opinion  of  an  Equity  barrister,  in  actual 
practice,  is  usually  required,  that  there  is  a  good  ground  of  suit. 

In  the  same  manner,  where  the  property  of  an  infant  is  the  subject  of 
a  suit  already  depending,  and  it  becomes  necessary  that  another  suit 
should  be  instituted  on  behalf  of  the  infant,  it  is  usual,  before  any  steps 
are  taken  in  it,  to  obtain  in  chambers,  on  motion,  an  order  sanctioning 
such  contemplated  proceedings  as  being  for  the  benefit  of  the  infant.^ 
It  is  to  be  observed,  however,  that  such  order  can  only  be  made  where 
the  property  of  the  infant  is  already  subject  to  the  control  and  disposi- 
tion of  the  Court  in  another  suit;  and  that  in  ordinary  cases,  where  a 
person  commences  an  original  proceeding  on  behalf  of  an  infant  as  his 
next  friend,  he  is  considered  as  taking  upon  himself  the  whole  responsi- 
bility of  it ;  nor  will  the  Court,  either  before  or  after  the.  commencement 
of  the  proceeding,  direct  an  inquiry  whether  it  will  be  for  the  infant's 
benefit,  at  the  instance  of  the  next  friend  himself  (unless  in  cases  where 
there  are  two  or  more  suits  brought  by  different  next  friends  for  the 
same  object):  although,  as  we  have  seen,  it  will  sometimes  do  so  at  the 
instance  of  other  jiarties.' 

It  has  been  before  stated,  that  the  committee  of  the  estate  of  an  idiot 
or  lunatic  ought,  previously  to  instituting  a  suit  on  his  behalf,  to  obtain 
the  sanction  of  the  Court  to  the  proceeding." 

It  is  to  be  observed  that,  with  respect  to  all  the  above. mentioned 
cases,  in  which  it  is  stated  to  be  right,  previously  to  the  institution  of  a 
suit,  to  obtain  the  proper  sanction,  the  omission  to  obtain  such  sanction 
is  not  a  ground  upon  which  a  defendant  to  the  suit  can  object  to  its 
proceeding. 


Section  III. — By  wlwm  Prepared. 

The  solicitor  being  duly  authorised,  the  next  step  in  the  institution 
of  a  suit  is  to  have  the  bill  properly  prepared.     The  duty  of  drawing 


1  Musgrave  v.  Medex,  3  V.  &  B.  167. 

2  See  ante. 

3  Ante. 
<  Ante. 
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the  bill  ought,  strictly,  to  be  performed  by  the  solicitor,  who  is  allowed 
a  fee  for  so  doing ;  and  in  England  the  draft  must  be  signed  by  counsel, 
but  our  Order  No.  76,  renders  this  unnecessary. 


Section  lY.—TJie  Matter  of  the  Bill. 

An  original  bill  in  Chancery  is  in  the  nature  of  a  declaration  at  Com- 
mon Law,'  or  of  a  libel  and  allegation  in  the  Spiritual  Courts. ^  It  was, 
in  its  origin,  nothing  but  a  petition  to  the  King,  which,  after  being 
presented,  was  referred  to  the  Lord  Chancellor,  as  the  keeper  of  his 
conscience  ;  ^  and  a  bill  still  continues  to  be  framed  in  the  nature  and 
style  of  a  petition,  addressed  "  To  the  Honourable  the  Judges  of  the 
Court  of  Chancery." 

Where  a  bill  prays  the  decree  of  the  Court,  touching  rights  claimed 
by  the  persons  exhibiting  it,  in  opposition  to  rights  claimed  by  the 
person  against  whom  it  is  exhibited,  it  must  contain  a  statement  show- 
ing the  rights  of  the  plaintiff  or  person  exhibiting  the  bill,  by  whom 
and  in  what  manner  he  is  injured,  or  in  what  he  wants  the  assistance 
of  the  Court :  and  in  all  cases,  the  bill  must  contain,  as  concisely  as 
may  be,  a  narrative  of  the  material  facts,  matters,  and  circumstances  on 
which  the  plaintiff  relies,  and  must  pray  specifically  for  the  relief  the 
plaintiff  may  conceive  hims'elf  entitled  to,  and  also  for  general  relief. 
This  statement  and  prayer  form  the  substance  and  essence  of  evei-y 
bill ;  and  before  entering  more  in  detail  into  the  consideration  of  the 
form  of  a  bill,  the  reader's  attention  should  first  be  drawn  to  certain 
general  rules  and  principles  by  which  persons  framing  bills  ought  to  be 
guided  in  the  performance  of  their  task. 

In  the  first  place,  it  is  to  be  observed,  that  every  bill  must  show 
clearly  that  the  plaintiff  has  a  right  to  the  thing  demanded,  or  such  an 
interest  in  the  subject-matter  as  gives  him  a  right  to  institute  a  suit 
concerning  it.'  It  would  be  foreign  to  the  purpose  of  this  work  to  at- 
tempt the  enumeration  of  the  various  cases  in  which  bills  have  been 
dismissed,  because  filed  by  parties  having  no  interest  in  the  subject- 
matter,  or  no  right  to  institute  proceedings  concerning  it :  to  do  so, 
indeed,  would  necessarily  lead  to  the  consideration  of  the  general 
principles  of  Equity,  and  would  be  more  fitting  for  a  tr^ise  upon  the 

1  3  Bla.  Com.  443. 

2  Ibid. ;  Gilb.  For.  Kom.  44. 

=  See  1  Spence,  Bq.  Jur.  335,  ei  seq. :  1  Ld.  Camp.  Chancellors,  Intro. :  Jb.  366,  342. 

■■  Ld.  Eed.  154 ;  and  see  Jerdein  v.  Bright,  2  J.  &  H.  325 ;  Nolces  v.  Fish,  3  Drew.  733 ;  Columbine 
V.  Chichester,  2  Phil.  27 ;  1  C.  P.  Coop.  t.  Cott.  295 :  10  Jur.  626. 
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equitable  jurisdiction  of  the  Court  than  for  a  book  upon  its  practice. 
All  that  need  now  be  said  upon  this  subject  is,  that  if  it  is  not  shown  by 
the  bill  that  the  party  suing  has  an  interest  in  the  subject-matter,  and 
a  proper  title  to  institute  a  suit  concerning  it,  the  defendant  may  demur ; ' 
thus,  where  a  j)laintiff  claims  under  a  will,  and  it  appears  upon  the  con- 
struction of  the  instrument,  that  he  has  no  title,  a  demurrer  will  be 
allowed.  In  Brownsword  v.  Edwards,'  which  is  the  case  referred  to  in 
Lord  Eedesdale,  in  support  of  the  above  proposition.  Lord  Hardwicke 
is  reported  to  have  said,  upon  the  argument  of  a  demurrer,  that  if  the 
Court  had  not  been  satisfied,  and  had,  therefore,  been  desirous  that  the 
matter  should  be  more  fully  debated  at  a  deliberate  hearing,  the  demurrer 
would  have  been  overruled,  without  prejudice  to  the  defendant's  insisting 
on  the  same  matter  by  way  of  answer ;  but  in  a  note  to  his  treatise,  ^ 
Lord  Eedesdale  observes,  that  "  perhaps  this  declaration  fell  from  the 
Court  rather  incautiously  :  as  a  dry  question  upon  the  construction  of  a 
will  may  be  as  deliberately  determined  upon  argument  of  a  demurrer, 
as  at  the  hearing  of  a  cause  in  the  ordinary  course,  and  the  diiference 
in  expense  to  the  parties  may  be  considerable."  Of  the  truth  of  this 
observation  there  can  be  no  doubt ;  and  it  is  much  to  be  wished  that,  in 
cases  of  this  description,  where  the  right  of  the  plaintiif  in  the  subject- 
matter  of  the  suit  depends  upon  a  simple  point,  such  as  that  of  the  con- 
struction of  a  will,  the  practice  of  demurring  to  the  bill  were  more 
frequently  resorted  to,  as  by  such  means  considerable  expense  might 
frequently  be  saved  :  for  if  it  appears  at  the  hearing  that  the  party 
filing  the  bill  is  not  right  in  the  construction  he  puts  upon  the  instru- 
ment, the  bill  must  be  dismissed  :  which,  if  the  plaintiff's  bill  had  been 
demurred  to  in  the  first  instance,  would  have  been  the  result,  without 
the  additional  expense  caused  by  the  other  proceedings.'' 

The  rule,  that  a  plaintiff  should  show  by  his  bill  an  interest  in  the 
subject-matter  of  the  suit,  applies  not  to  one  plaintiff  only,  but  to  all 
the  plaintiffs  ;  and  if  several  persons  joined  in  filing  a  bill,  .and  it  ap- 
peared that  one  of  them  had  no  interest,  the  bill  was  formerly  open  to 
demurrer  :  though  it  appeared  that  all  the  other  plaintiffs  had  an  in- 
terest in  the  matter,  and  a  right  to  institute  a  suit  concerning  it.  This, 
as  we  have  seeii,  is  no  longer  so ;  but  the  Court  may  make  such  order, 

'  Ld.  Red.  154. 

2  2  Ves.  S.  243,  247.    And  Bee  Mwtimer  v.  Hartley,  3  De  G.  &  S.  316 ;  Bmns  v.  Evans,  18  Jur.  666. 

L.JJ. ;  Cochrane  v.  Willis,  10  Jur.  N.  S.  162,  L.JJ. ;  Collingwood  v.  Russell.  10  Jur.  N.  S.  1062 : 

13  W.  E.  63,  L.JJ. ;  Lautmr  v.  Attorney -General,  11  Jur.  N.  S.  48 :  13  W.  E.  305,  L.JJ. 
'  Ld.  Eed.  154,  n.  (p).    See  Ferguson  v.  Kelty,  10,  Grant  lOS. 
<  But  where  the  defendant  allows  the  cause  to  be  brought  to  a  hearing  in  such  a  case,  the  practice 

is  to  dismiss  tl\e  bill  without  costs :  Hill  r.  Beardon,  2  S.  &  S.  431,  439  ;  Jones  v.  Davids,  4  Russ. 

278 ;  Hollingsworth  y.  Shakeshaft,  14  Beav.  492 ;  yVebb  v.  Enqland,  29  Beav,  44 :  7  Jur.  N.  S. 

153 ;  Ernesl  v.  Vise,  9  Jur.  N.  S.  145 :  11  W.  E.  ;  206,  V.  C.  £. ;  NesUtt  v.  Berridge,  9  Jur.  N. 

S.  ]045:11W.  E.446,  M.  E. :  Godfreyy.  Tiicfe?-,  9  Jur.  N.  S.  1188 :  13W,E.  33,  M.  E.    And  see 

Sanders  v.  Benson,  4  Beav.  350,  357. 
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on  the  hearing,  as  justice  requires : '  it  must  not  however,  be  supposed 
that  it  is  not  still  important  to  avoid  joining  a  plaintiff  who  has  no  inter- 
est in  the  bill. 

The  plaintiffs  in  a  suit  must  not  only  show  an  interest  in  the  subject- 
matter,  but  it  must  be  an  actual  existing  interest ;  a  mere  possibility,  or 
even  probability,  of  a  future  title  will  not  be  sufficient  to  sustain  a  bill  ;2 
therefore,  where  a  plaintiff,  claiming  as  a  devisee  in  the  will  of  a  person 
who  was  living,  but  a  lunatic,  brought  a  bill  to  perpetuate  the  testimony 
of  witnesses  to  the  will,  against  the  presumptive  heir-at-law,  ^  and  where 
persons  who  would  have  been  entitled  to  the  personal  estate  of  a  lunatic, 
if  he  had  been  then  dead  intestate,  as  his  next  of  kin,  supposing  him  legi- 
timate, brought  a  bill  in  the  lifetime  of  the  lunatic  to  perpetuate  the 
testimony  of  witnesses  to  his  legitimacy,  against  the  Attorney-General, 
as  supporting  the  rights' of  the  Crown,''  demurrers  were  allowed.  For 
the  parties  in  these  cases  had  no  interest  which  could  be  the  subject  of 
a  suit :  they  sustained  no  character  under  which  they  could  afterwards 
sue ;  and  therefore  the  evidence,  if  taken,  would  have  been  wholly 
nugatory.  Upon  the  same  principle,  it  has  been  held  that  a  bill  cannot 
be  sustained  by  a  purchaser  from  a  contingent  remainderman  of  his 
interest  in  the  property,  against  a  tenant  for  life,  for  inspection  of  title- 
deeds  :  although  a  bill  would  lie  for  that  purpose  by  a  person  entitled 
to  a  vested  remainder.  =  But  it  must  not  be  supposed  that  contingent 
remaindermen  can,  in  no  case,  be  plaintiffs :  for  in  many  cases  (such  as 
suits  for  the  administration  of,  or  to  secure,  the  trust  property  to  which 
they  are  contingently  entitled) ,  such  persons  may  properly  be  plaintiffs ; " 
and  orders  have  been  made,  at  the  suit  of  such  persons,  for  the  payment 
of  trust  funds  into  Court.'  , 

A  bill  filed  by  a  person  who  filled  the  character  of  tenant  in  tail  in 
remainder,  and  his  children,  to  perpetuate  testimony  to  the  marriage  of 
the  tenant  in  tail,  could  not  be  supported ;  because  the  father,  being 
confessedly  tenant  in  tail  in  remainder,  could  have  no  interest  whatever 
in  proving  the  fact  of  his  own  marriage,  the  remainder  in  tail  being 
vested  in  him;  and  the  other  plaintiffs  (the  children)  were  neither 
tenants  in  tail  nor  remaindermen  in  tail,  but  the  issue  of  a  person  who 
was  de  facto  a,nd  de  jure  ienayit  in  remainder  in  tail,  having  the  whole 

1  15  &  16  Vic.  c.  86,  =.  49,  anie.    Our  Orders  53,  54,  55. 

"  Ld.  Eed.  156 ;  and  see  observations  of  Lord  Cottenliam,  in  Fynden  v.  Stephens,  8  Phil.  148  :  1  C. 

P.  Coop.  329 :  10  Jur.  1019  ;  Dmis  v.  Angel,  31  Beav.  2S3 :  8  Jur.  N.  S.  709, 1024. 
'  Sachvill  V.  Ayleworth,  1  Vem.  105 :  1  Eq.  Ca.  Ab.  234,  pi.  3 ;  see  also  2  Prax.  Aim.  500,  where  the 

.  form  of  demurrer  is  set  out. 
"  Smith  V.  Attorney- General,  cited  Ld.  Eed.  15T  :  1  Vern.  105,  n.  ed.  Eaithby :  6  Ves.  255,  260  ;  15 

Ves.  136. 
=  Noel  T,  Ward,  1  Mad.  322,  329 ;  and  see  Davis  v.  Earl  of  Dysart,  20  Beav.  405 ;  1  Jur.  N.  S.  743, 

and  cases  there  cited,  for  instances  of  vested  remaindermen. 
"  Roberts  v.  Boberts,  a  De  G.  &  S.  29 :  2  Phil.  534. 
'  ifoss  v.  iJoss.  12  Beav.  89 ;  Ooverne.asps''  Tlmei^nimi  Institutions.  Bvsbri(iger,lS'Beixv.  i&T. 
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interest  in  him ;  and  consequently,  the  children  had  no  interest  in 
them,  in  respect  of  which  they  could  maintain  their  bill.'  Upon 
the  same  principle,  where  the  dignity  of  Earl  was  entailed  upon 
an  individual  who  died,  leaving  two  sons,  the  eldest  of  whom  inherited 
the  dignity :  upon  a  bill  filed  by  his  eldest  son,  in  his  lifetime,  against 
the  second  son  of  the  first  Earl,  and  the  Attorney-General,  to  perpetuate 
testimony  as  to  his  father's  marriage,  a  demurrer  was  allowed.^ 

Where  the  plaintiff  does  not  show  an  existing  interest  by  his  bill,  the 
disclaimer  or  waiver  of  one  defendant  in  his  favour  will  not  sustain  the 
bill  against  the  other  defendants.^ 

Where,  however,  a  party  has  an  interest,  "  it  is  perfectly  immaterial 
how  minute  the  interest  may  be,  or  how  distant  the  possibility  of  the 
possession  of  that  minute  interest,  if  it  is  a  present  interest.  A  present 
interest,  the  enjoyment  of  which  may  depend  upon  the  most  remote  and 
improbable  contingency,  is,  nevertheless,  a  present  estate ;  and,  as  in 
the  case  upon  Lord  Berkeley's  will,"  though  the  interest  may,  with 
reference  to  the  chance,  be  worth  nothing,  yet  it  is  in  contemplation  of 
law  an  estate  and  interest,  upon  which  a  bill  may  be  supported."  = 

But,  although  a  plaintiff  may  have  a  present  estate  or  interest,  yet, 
if  his  interest  is  such  that  it  may  be  barred  or  defeated  by  the  act  of  the 
defendant,  he  cannot  support  a  bill ;  as  in  the  case  put  by  Lord  Eldon, 
in  Lord  Dursley  v.  Fitzhardinge, "  of  a  remainderman  filing  a  bill  to  per- 
petuate testimony  against  a  tenant  in  tail.  To  such  a  bill  it  seems  the 
tenant  in  tail  might  demur,  upon  the  ground  that  he  may  at  any  time 
bar  the  entail,  and  thus  deprive  the  plaintiff  of  his  interest. 

A  plaintiff  must  not  only  show  in  his  bill  an  interest  in  the  subject- 
matter  of  the  suit,  but  he  must  also  make  it  appear  that  he  has  a  proper 
title  to  institute  a  suit  concerning  it ;''  for  it  very  often  happens,  that  a 
person  may  have  an  interest  in  the  subject-matter,  and  yet,  for  want  of 
compliance  with  some  requisite  forms,  he  may  not  be  entitled  to  institute 
a  suit  relating  to  it.  Thus,  for  instance,  the  executor  of  a  deceased 
person  has  an  interest  in  all  the  personal  property  of  his  testator ;  but, 
till  he  has  proved  the  will,  be  cannot  assert  his  right  in  a  Court  of  justice ; 
if,  therefore,  a  man  files  a  bill  as  executor,  and  does  not  state  in  it  that 
he- has  proved  the  will,  the  bill  will  be  liable  to  demurrer. « 

1  Allan  V.  Allan,  15  Ves.  130, 135. 

=  Earl  of  Belfast  v.  ChicTiester,  2  J.  &  W.  439, 449,453. 

=  Griffia  T.  Bickeits,  1  Hare,  305 :  14  Jur.  166,  325;  SolUngmorih  v.  Slialceshaft,  14  Beav.  492. 

■■  L(rrd  Dursley  v.  Fitzhardinge,  6  Ves.  251. 

'  Per  Lord  Bldon,  in  Allan  v.  Allan,  15  Ves.  135 ;  see  also  I>ai>is  v.  Angel,  31  Beay.  223  :  8  Jiw.  N. 
S.  709, 1024. 

«  6  Ves.  262 ;  see,  however,  Butcher  v.  Jackson,  14  Sim,  444,  and  the  obBervations  of  Sir  L.  Shad- 
well,  V.  C,  at  p.  455. 

'  Ld.  Eed.  155. 

8  Humphreys  v.  Ingledon,  1  P.  Wms.  753. 
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An  executor  may,  however,  it  seems,  pending  an  application  for  pro- 
bate, file  a  bill  to  protect  the  estate,  by  obtaining  an  injunction  or  other- 
wise: although  he  alleges  in  the  bill  that  he  has  not  yet  obtained 
probate.' 

Formerly  it  was  necessary  to  allege,  that  the  will  was  proved  in  the 
proper  Ecclesiastical  Court,  though  it  was  not  necessary  to  mention  in 
what  Court  ;2  and  this  still  applies  to  all  wills  proved  before  the  consti- 
tution of  the  CourL  of  Probate;  3  but  since  that  date,  it  is  conceived  that 
it  is  sufficient  simply  to  allege  that  the  will  has  been  proved :  though 
in  pactice  it  is  usual  to  allege  that  it  has  been  proved  in  Her  Majesty's 
Court  of  Probate,  or  that  it  has  been  duly  proved. 

If  an  executor,  before  probate,  file  a  bill,  alleging  that  he  has  proved 
the  will,  such  allegation  will  obviate  a  demurrer;'  he  must,  however, 
prove  the  will  before  the  hearing  of  the  cause,  and  then  the  probate 
will  be  suificient  to  support  the  bill,  although  it  bear  date  subsequently 
to  the  filing  of  it. » 

In  like  manner,  a  plaintiff  may  file  a  bill  as  administrator  before  he 
has  taken  out  letters  of  administration,  and  it  will  be  sufficient  to  have 
them  at  the  hearing. « 

It  is  to  be  observed  that,  although  an  executor  or  administrator  may, 
before  probate  or  administration  granted,  file  a  bill  relating  to  the 
property  of  the  deceased,  and  such  bill  will  not,  on  that  accoimt,  be 
demurrable,  provided  the  granting  of  probate  or  of  letters  of  adminis- 
tration be  alleged  in  the  bill,  yet  a  defendant  may  take  advantage  of 
the  fact  not  being  as  stated  in  the  bill,  by  answer :  thus,  in  Simons  v. 
Milman, ''  where  letters  of  administration  had  been  granted  to  the  defen- 
dant under  the  idea  that  the  deceased  had  died  intestate,  whereas,  in 
fact,  he  had  made  a  will  and  appointed  the  plaintiff  his  executor,  who, 
before  probate  filed  a  bill,  for  the  purpose  of  recovering  part  of  the  assets 
of  the  testator  from  the  defendant,  alleging  that  probate  of  the  will  had 
been  granted  to  him,  to  which  bill  the  defendant  put  in  an  answer  stating 
that  such  was  not  the  fact ;  Sir  Lancelot  Shadwell,  V.  C,  allowed  the  plea. 

But,  although  an  executor,  filing  a  bill  before  probate,  must,  as  we 
have  seen;  allege  in  it  that  he  has  proved  the  will,  it  is  not  necessary 
that  in  a  bill  against  an  executor  such  a  statement  should  be  made ;  for 
if  executors  elect  to  act,  they  are  liable  to  be  sued  before  probate,  and 

1  Newton  t.  Metropolitan  Bailway  Company,  1  Dr.  &  Sm.  583 :  8  Jnr.  N.  S.  738 ;  see  Bawlings  v. 

Lambert,  1  J.  &  H.  4S8 ;  Steer  v.  Steer,  13  W.  K.  325,  V.  C.  K. 

2  Humphreys  v.  Ingledon,  1  P.  Wma.  753. 

3  SO  &  21  Vie.  0.  77. 

*  Bumphreys  v.  Ingledon,  1  P.  WmS.  7S2. 

-  HumpJireys  v.  Humphreys,  3  P.  Wms. 

"  FeU  V.  Lutwidge,  Bam.  320;  Humphreys  v.  Humphreys,  3  P.  Wms.  351;   Horner  v.  Horner, 

23  L.  J.  Oh.  10  V.C.K. 
'  2  Sim.  241. 
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cannot  afterwards  renounce.'  It  also  seems,  that  if  a  party  entitled  by 
law  to  take  out  administration  to  a  deceased  person,  does  not  do  so,  but 
acts  as  if  be  were  administrator,  and  receives  and  disposes  of  the  property, 
he  will  be  liable  to  account  as  administrator ;  but  in  both  cases  it  is 
necessary  to  have  a  duly  constituted  legal  personal  representative 
before  the  Court.^ 

Where  it  appears  that,  in  order  to  complete  the  plaintiff's  title  to  the 
subject  of  the  suit  or  to  the  relief  he  seeks,  some  preliminary  act  is 
necessary  to  be  done,  the  performance  of  such  preliminary  act  ought 
to  be  averred  upon  the  bill,  and  the  mere  allegation  that  the  title  is 
complete,  without  such  averment,  will  not  be  sufficient;  thus,  where  a 
plaintiif  claimed  as  a  shareholfler  by  purchase,  of  certain  shares  in  a 
Joint-Stock  Company  or  Association,  alleging  in  his  bill,  that  he  had 
purchased  such  shares  for  a  valuable  consideration,  and  had  ever  since 
held  the  same,  but  it  appeared  in  another  part  of  the  bill,  that,  by  the 
rules  of  the  company  or  association,  no  transfer  of  shares  could  be  valid 
in  Law  or  Equity  unless  the  purchaser  was  approved  by  a  board  of 
directors,  and  signed  an  instrument  binding  him  to  observe  the  regula- 
tions ;  Lord  Brougham  allowed  a  demurrer,  on  the  ground  that  the 
performance  of  the  rule  above  pointed  out  was  a  condition  precedent, 
and  ought  to  have  been  averred  upon  the  bill,  and  that  the  allegation  of 
the  plaintiff  having  purchased  the  shares  and  being  a  shareholder, 
although  admitted  by  the  demurrer,  was  not  sufficient  to  cure  the 
defect.  3 

When  a  plaintiff  claims  as  heir-at-law,  it  was  formerly  considered 
that  he  must  state  in  his  bill  how  his  title  arose  ;  *  but  it  is  now  settled 
that  an  allegation  that  he  is  heir  is  sufficient.  = 

Where  there  is  a  privity  existing  between  the  plaintiff  and  defen- 
dant, independently  of  the  plaintiff's  title,  which  gives  the  plaintiff  a 
right  to  maintain  his  suit,  it  is  not  necessary  to  state  the  plaintiff's 
title  fully  in  the  bill :  thus,  where  a  plaintiff's  claim  against  the  defen- 
dant arises  under  a  deed  or  other  instrument,  executed  by  the  defen- 
dant himself,  or  by  those  under  whom  he  claims,  which  recites,  or  is 
necessarily  founded  upon,  the  existence,  in  the  plaintiff,  of  the  right 
which  he  asserts,  it  is  sufficient  to  allege  the  execution  ofthe  deed  by  the 
parties.     In  like  manner,  in  the  case  of  a  bill,  by  a  mortgagor  in  fee, 

1  Blewitt  V.  Blewitt,  Tovmge,  B41. 

2  Oreasor  v.  Boiinsor,  14  Beav.  589 ;  15  Jur.  1049,  anfl  the  cases  there  referred  to. 

=  Walburn  v.  IngiOm,  1  M.  &  K.  61,  T7 :  see  also  Morris  t.  Kdly,  1  J.  &  W.  481  Cottmm  v.  Vun- 
cambe,  9  Sim.  151,  154 ;  a  Jur.  654  ;  Richardson  v.  Gittert,  1  Sim.  N.  S.  336 ;  15  Jur.  389 :  and 
Casse^f.  Stiff,  2K.  &  J.  279,  as  to  the  title  to  be  shown  to  copyright. 

'  Lord  Sigby  t.  Ueech,  Bunb.  195 ;  Baker  t.  Harwood,  t  Sim.  373. 

s  Barrs  v.  Feukes,  10  Jur.  N.  S.  466  ,-  12  W.  E.  666,  V.  C.  W. ;  and  see  Belorne  v.  BoUingsworth,  1 
Cox.  431,  423 ;  Foi'd  v.  Peering,  1  Ves.  J.  72. 
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against  a  mortgagee,  to  redeem  the  mortgage,  it  is  sufficient  merely  to 
state  the  mortgage-deed,  witliout  alleging  that  the  mortgagor  was 
seized  in  fee  ;  or  if  the  mortgagor  has  only  a  derivative  title,  it  is  not 
necessary  to  show  the  commencement  of  such  derivative  title,  or  its 
continuance :  because  the  right  of  the  plaintiff  to  redeem,  as  against  the 
defendant,  does  not  depend  upon  the  title  under  ^which  he  claims,  but 
upon  the  proviso  for  redemption  in  the  mortgage-deed.  Upon  the  same 
principle,  where  a  defendant  holds  under  a  lease  from  the  plaintiff,  the 
plaintiff  need  not  set  out  his  title  to  the  reversion ;  the  fact  of  the 
defendant  having  accepted  a  lease  from  the  plaintiff  being  sufficient  to 
preclude  his  disputing  the  title  under  which  he  holds.  •  In  like  manner, 
where  a  man  employs  another  as  his  bailiff'  or  agent,  to  receive  his 
rents  or  tithes,  the  right  to  call  upon  the  bailiff  or  agent  for  an  account 
does  not  depend  upon  the  title  of  the  employer  to  the  rents  or  tithes, 
but  to  the  privity  existing  between  him  and  his  bailiff  or  agent ;  the 
employer  may,  therefore,  maintain  a-bill  for  an  account,  without  show- 
ing any  title  to  the  rents  or  tithes  in  question. 

Where,  however,  the  plaintiff's  right  does  not  depend  upon  any 
particular  privity  between  him  and  the  defendant,  existing  indepen- 
dently of  his  general  title  to  the  thing  claimed,  there  it  will  be  necessary 
to  show  his  title  in  the  bill.  Thus,  where  a  bill  is  filed  by  the  lessee  of 
a  lay  impropriator  against  an  occupier,  for  an  account  of  tithes,  there 
the  right  of  the  plaintiff  to  the  account  depends  solely  upon  his  title : 
he  must  therefore,  deduce  his  title  regularly,  and  show  not  only  the 
existence  of  the  lease,  but  that  the  person  from  whom  it  is  derived  had 
the  fee. 2 

In  like  manner,  where  a  plaintiff  in  a  bill  for  specific  performance 
intends  to  rely  on  a  waiver  of  title  by  the  defendant,  it  is  not  sufficient 
to  allege  upon  his  pleadings  the  facts  constituting  the  waiver  ;  he  must 
show  how  he  means  to  use  the  facts,  by  alleging  that  the  title  has  been 
waived  thereby.  ^  ' 

The  same  precision  which  is  required  in  stating  the  case  of  a  plaintiff, 
is  not  necessary  in  showing  the  interest  of  the  defendant  against  whom 
the  relief  is  sought ;  because  a  plaintiff  cannot  always  be  supposed  to  be 
cognizant  of  the  nature  of  the  defendant's  interest,  and  the  bill  must 
frequently  proceed  with  a  view  to  obtain  a  discovery  of  it :  thus,  where 
a  bill  was  filed  by  a  lessee  for  years  for  a  partition,  and  the  plaintiff,  after 
stating  his  own  right  to  one  undivided  tenth  part,  with  precision,  alleged 

^  If  the  plaintiif  claims  as  heir,  or  under  a  derivative  title  from  tlie  mortgagor  or  lessor,  he  must, 

as  in  other  cases,  show  how  he  makes  out  his  title. 
^  Penny  v.  Soper,  Bunb.  115 ;  Burwell  v.  Coates,  ib.  129.    See  Gordon  v.  Gordon,  10  Grant.  466. 
"  Clive  V.  Bemmont,  1  De  G.  &  S.  397 :  13  Jur,  326. 
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that  the  defendant  was  seized  in  fee  simple  of,  or  otherwise  well  entitled  to 
seven  other  tenth  parts,  a  demurrer,  on  the  ground  that  the  plaintiff 
had  not  set  out  the  defendant's  title  with  sufficient  certainty,  was  over- 
'  ruled. '  And  even  where  it  is  evident,  from  the  nature  of  the  case,  that 
a  plaintiff  must  be  cognizant  of  the  defendant's  title,  and  sets  out  the 
same  informally,  yet,  if  he  alleges  enough  to  show  that  the  defendant 
has  an  interest,  it  will  be  sufScient.  Thus,  where  a  bill  was  filed  to 
redeem  a  mortgage,  but  the  conveyance  was  so  stated  that  it  did  not 
show  that  any  legal  estate  had  passed  to  the  defendant,  a  demurrer  was 
overruled :  because  the  defendant  could  not  be  permitted  to  dispute  his 
own  title,  which  was  admitted  by  the  plaintiff  to  be  good.^ 

In  all  cases,  however,  a  bill  must  show  that  a  defendant  is  in  some 
way  liable  to  the  plaintiff's  demand,  =  or  that  he  has  some  interest  in 
the  subject  of-the  suit;*  otherwise  it  will  be  liable  to  demurrer.  Thus, 
where  a  bill  was  brought  by  the  obligee  in  a  bond,  against  the  heir  of  the 
obligor,  alleging  that  the  heir,  having  assets  by  descent,  ought  to  satisfy 
the  bond,  a  demurrer  was  allowed,  because  the  plaintiff  had  not 
expressly  alleged  in  the  bill  that  the  heir  was  bound  in  the  bond : 
although  it  was  alleged  that  the  heir  ought  to  pay  the  debt;''  so,  where 
a  bill  was  brought  against  an  assignee  touching  a  breach  of  covenant  in 
a  lease,  and  the  covenant,  as  stated  in  the  bill,  appeared  to  be  collateral, 
and  not  running  with  the  land,  and  did  not,  therefore,  bind  assignees, 
and  was  not  stated  by  the  bill  expressly  to  bind  assignees,  a  demurrer 
by  the  assignee  was  allowed. "  Upon  the  same  principle,  where,  a 
bill  against  A.  and  B.,  the  plaintiff  stated  a  circumstance  which  was 
material  in  order  to  charge  B.,  not  as  a  fact,  but  as  an  allegation  made 
by  A.,  a  demurrer  by  B.  was  allowed. ' 

And  here  it  may  be  observed  that,  although  it  is  generally  necessary 
to  show  that  the  plaintiff  has  some  claim  against  a  defendant,  or  that  a 
defendant  has  some  interest  in  the  subject-matter  in  litigation,  yet 
there  are  cases  in  which  a  bill  may  be  sustained  against  defendants 
who  have  no  interest  in  the  subject,  and  who  are  not  in  any  manner 
liable  to  the  demands  of  the  plaintiff.  "With  respect  to  the  persons  who 
are  generally  included  amongst  the  exceptions  to  the  rule,  that  persons 
who  have  no  interest,  or  against  whom  no  decree  can  be  pronounced, 
cannot  be  made  parties  to  a  suit,  namely,  arbitrators,  attornies  or  agents, 
it  will  be  seen,  upon  reference  to  what  has  been  before  stated  upon  this 

1  Baring  v.  Nash,  1 V.  &  B.  BBl,  553. 

2  Boherts  v.  ClayUm,  3  Anst.  T15. 

3  Ld.  Ked.  163. 

4  ma.  160 :  Flumhe  T.  Plumbe,  4  Y.  &  C.  Ex.  345, 350. 
o  Orosseing  t.  Honor,  1  Vern.  180. 

»  LorA  Uxbridge  v.  Stavdand,  1  Ves,  S.  56. 
'  HWtev.  iSma^e,  SSBeaT.  73. 
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subject,  >  that  the  right  to  make  them  parties  is  confined  to  cases  where 
relief  is,  in  fact,  prayed  against  them,  viz.,  where  they  are  implicated 
in  fraud  or  collusion,  and  it  is  specifically  asked  that  they  may  pay  the 
costs  :  or  where  they  are  the  holders  of  a  particular  instrument,  which 
the  plaintiff  is  entitled  to  have  delivered  up. ^ 

A  bill  must  not  only  show  that  the  defendant  is  liable  to  the  plain- 
tiff's demands,  or  has  some  interest  in  the  subject-matter,  but  it  must 
also  show  that  there  is  such  a  privity  between  him  and  the  plaintiff  as 
gives  the  plaintiff  a  right  to  sue  him :  ^  for  it  is  frequently  the  case, 
that  a  plaintiff  has  an  interest  in  the  subject-matter  of  the  suit  which 
may  be  in  the  hands  of  a  defendant,  and  yet,  for  want  of  a  proper  pri- 
vity between  them,  the  plaintiff  may  not  be  the  person  entitled  to  call 
upon  the  defendant  to  answer  his  demand.  Thus,  though  an  unsatis- 
fied legatee  has  an  interest  in  the  estate  of  his  testator,  and  a  right  to 
have  it  applied  in  a  due  course  of  administration,  yet  he  has  no  right  to 
institute  a  suit  against  the  debtors  to  his  testator's  estate  for  the  pur- 
pose of  compelling  them  to  pay  their  debts  in  satisfaction  of  his  lega- 
cy -J  for  there  is  no  privity  between  the  legatee  and  the  debtors,  who 
are  answerable  only  to  the  personal  representative  of  the  testator. 
Upon  the  same  principle,  where  a  bill  was  filed  by  the  creditors  of  a 
person,  who  was  one  of  the  residuary  legatees  of  a  testator,  against  the 
personal  representative,  for  an  account  of  his  personal  estate,  it  was 
held  to  be  impossible  to  maintain  such  a  bill.*  And  so,  where  a  credi- 
tor of  a  testator,  who  had  previously  been  a  bankrupt,  and  had  obtained 
his  certificate,  brought  a  bill  against  the  executors  for  an  account,  and 
made  the  assignees  under  the  testator's  bankruptcy  parties,  for  the 
purpose  of  compelling  them  to  account  to  the  executor  for  the  surplus 
of  the  bankrupt's  estate,  a  demurrer  by  the  assignees  was  allowed.  '^ 

It  is  to  be  observed,  however,  that,  in  cases  of  collusion  between  the 
debtor  and  the  executor,  or  of  the  insolvency  of  the  executor,  bills  by 
creditors  or  residuary  legatees  against  debtors  to  a  testator's  estate  will 
be  entertained ; ''  and  in  the  case  of  Barker  v.  Birch, "  which  was  a  bill 
by  universal  legatees  under  a  will,  for  an  account  against  a  debtor  to 

1  Ante. 

2  Ante. 

3  Ld.  Eed.  158. 

«  SieUy  t.  DorHngtm,  cited  Ld.  Ked.  1C8,  n.  (h.) :  Barn.  3-2 :  6  Ves.  749 ;  MonTc  v.  Pomfret,  cited 
Ld.  Ked.  158,  n.  Qi). 

'  Mmsley  v.  M'Avlay,  3  Bro.  C.  0.  624, 626. 

«  mtersm  v.  Mair,  4  Bro.  C.  C.  270,  276 :  2  Ves.  J.  95, 97 :  6  Ves.  749 ;  Bichly  v.  Dorrington,  cited 
Ld.  Eed.  158.  n.  (h) :  Barn.  32 :  6  Ves.  749. 

'  Ibid. ;  see  also  Doran  v.  Simmon,  4  Ves.  651,  665 ;  Atsager  v.  Bowley,  6  Ves.  748 ;  Trmiglitan,  t. 
Sinkes,  lb.  573,  575 ;  Bertjietd  v.  Solomons,  9  Ves.  86 ;  SurroweS  v.  Gore.  6  H.  L.  Ca.  907  :  4  Jiir. 
N.  S.  1246 ;  Jerdein  v.  Bright,  2  J.  &  H.  325,  where  tlie  bill  was  filed  against  a  trustee  of  a  cre- 
ditor's deed,  and  a  purchaser  from  him. 

8  IDeG.  &S.376:  llJur.  881. 
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the  testator's  estate,  Sir  J.  L.  Knight  Bruce,  V.  C,  under  the  circum- 
stances, made  a  decree  for  an  account,  although  collusion  was  not  es- 
tablished between  the  debtor  and  the  personal  representative,  and  there 
was  not  any  evidence  of  insolvency  on  the  part  of  the  personal  repre- 
sentative, or  of  his  refusal  to  sue  for  the  debt,  other  than  his  omission  to 
institute  proceedings  for  a  considerable  period.  • 

It  seems  also,  that  when  persons  other  than  the  personal  represen- 
tative of  the  testator  have  possessed  specific  assets  of  the  testator,  such 
persons  may  be  made  parties  to  a  suit  by  a  creditor.^  So  also,  where 
it  is  desirable  to  have  the  account  of  the  personal  estate  entire,  a  credi- 
tor may  make  the  surviving  partner  of  a  deceased  debtor  a  defendant 
to  his  bill,  though  no  fraud  or  collusion  is  alleged ; '  and  it  seems  that 
a  joint  creditor  may  maintain  a  suit  against  the  representatives  of  a 
"deceased  partner,  for  satisfaction  of  his  entire  demand  oitt  of  the  assets, 
although  the  surviving  partner  is  not  alleged  to  be  insolvent,  and  is 
made  a  party  to  the  bill."  In  Bowsher  v.  WatMns,^  it  was  determined, 
that  residuary  legatees  may  sustain  a  bill  for  an  account  against  the 
executor  and  surviving  partners  of  the  testator,  though  collusion  be- 
tween the  executor  and  the  surviving  partners  is  neither  charged  nor 
proved  ;  but  it  must  be  shown  that  the  executors  have  neglected  their 
duty  of  themselves  suing. " 

It  seems,  that  where  it  is  necessary  to  allege  fraud  or  collusion,  a 
general  allegation  of  it  in  the  bill  will  not  be  sufficient  to  shut  out  a 
demurrer;  but  that  the  facts  upon  which  such  allegation  is  founded 
must  be  stated,  as  there  is  great  inconvenience  in  joining  issue  upon 
such  a  general  charge,  without  giving  the  defendant  a  hint  of  any  fact 
from  which  it  is  to  be  inferred.' 

With  reference  to  the  subject  of  privity  between  the  plaintiff  and  de- 
fendant, it  is  to  be  observed,  that  the  employment  of  agents  or  brokers 
in  a  transaction  does  not  interfere  with  the  privity  between  the  princi- 
pals, so  as  to  deprive  them  of  their  right  to  sue  each  other  immediately. 
Thus,  where  a  principal  transmits  goods  to  a  factor,  he  may  sue  the 

1  See  Bolton  v.  Powell,  14  BeaT.  375 ;  3  De  G.  M.  &  G.  1 :  16  Jur.  S4 ;  Saunders  v.  Druce,  3  Drew. 

140. 

2  Mevcland  v.  Charrfpion,  1  Ves.  S.  105 ;  see  also  the  report  ol  this  case,  a  Coll.  46;  and  see  Oonsett 

V.  Bell,  1  T.  &  0.  0.  O.  569 :  6  Jur.  869. 
"  Ibid.;  see  also  Gedge  v.  TrcUll,  1 E.  &  M.  281,  n. 

*  WilMnson  v.  Henderson,  1  M.  &  K.  582,  588 ;  Hills  v.  WRae,  9  Hare,  297 :  15  Jur.  766. 
»  1  E.  &  M.  277,  283 ;  see  also  Law  v.  Law,  2  Coll.  41 ;  9  Jul-.  746,  on  appeal  11  Jur.  463 ;  Travis  v. 

Milne,  9  Hare,  141 ;  Stainton  v.  Carron  Company,  18  BeaT.  146 :  18  Jur.  187 ;  and  s6e  J)avies  v. 

Dailies,  3  Keen,  634,  and  the  oheervations  of  LordXangdale,  p.  689,  on  Bowsher  Y.  Watkins. 
'  Stainton  v.  Oarron  Company,  and  Travis  v,  Milne,  ubi  sup:    Whore  an  executrix  neglected  to 

defend  a  suit,  leave  was  given  to  the  plaintiff,  in  a  suit  for  the  administration  of  the  estate,  to 

do  90  in  her  name,  Olding  v.  FoiUter,  23  Beav.  143. 
'  Benfield  v.  Solomons,  9  Ves.  86 ;  Munday  v.  Knight,  3  Hare,  497,  and  cases  cited  in  note,  p.  501 : 

8.  Jur.  904 ;  Bothomiey  v.  Squire,  1  Jur.  N.  S.  694,  V.  0.  K.;  Moss  v.  Bainbrigge,  3  Jur.  N.  S. 

58,  V.  0.  W. ;  Gilbert  v.  Lewis,  1  De  G.  J.  &  S.  38, 49, 60 :  9  Jur.  N.  S.  187. 
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person  who  buys  of  the  factor ;  and  where  a  bill  was  brought  by  some 
merchants  against  the  defendants,  to  discover  what  quantity  of  straw 
hats  he  had  pujchased  of  their  agents,  and  for  payment  to  them,  and 
not  to  the  agents,  a  demurrer  was  overruled : '  and  so,  where  a  mer- 
chant, acting  upon  a  del  credere  commission,  became  bankrupt,  having 
sold  goods  of  his  principals  for  which  he  had  not  paid  them,  and,  short- 
ly before  his  bankruptcy,  drew  bills  on  the  vendees,  which  ho  delivered 
to  some  'of  his  own  creditors  to  discharge  their  demands,  they  knowing 
his  insolvency,  a  suit  by  the  principals  against  the  persons  who  had  re- 
ceived the  bills,  for  an  account  and  payment  of  the  produce,  was  sus- 
tained.- 

A  bill  must  not  only  show  that  the  plaintiif  is  entitled  to  or  interest- 
ed in  the  subject-matter  of  the  litigation,  and  is  clothed  with  such  a 
character  as  entitles  him  to  maintain  the  suit,  and  that  the  defendant 
is  also  liable  to  the  relief  sought  against  him,  or  is  in  some  manner  in- 
terested in  the  dispute,  and  that  there  is  such  a  privity  between  him 
and  the  plaintiff  as  gives  the  plaintiff  a  title  to  sue  him,  but  it  must 
also  pray  the  Court  to  grant  the  proper  relief  suited  to  the  case,  as 
made  by  the  bill ;  and  if,  for  any  reason  founded  on  the  substance  of 
the  case  as  stated  in  the  bill,  the  plaintiff  is  not  entitled  to  the  relief  he 
prays,  either  in  the  whole  or  in  part,  the  defendant  may  demur.  In 
some  of  the  most  ancient  bills,  as  appears  by  the  records,  the  com- 
plainant does  not  expressly  ask  any  relief,  nor  any  process,  but  prays 
the  Chancellor  to  send  for  the  defendant  and  to  examine  him  ;  in  others, 
where  relief  is  prayed,  the  prayer  of  process  is  various :  sometimes  a 
habeas  corpus  cum  causa,  sometimes  a  subpoena,  and  sometimes  other 
writs.  =>  Afterwards,  the  bill  appears  to  have  assumed  a  more  regular 
form,  and  not  only  to  have  prayed  the  subpoena  of  the  Court,  but  also 
suitable  relief  adapted  to  the  case  contained  in  the  statement :  *  which 
is  the  general  form  of  all  bills  in  modern  use ;  except  that,  since  the 
late  Act,  the  prayer  for  subpana  is  omitted.  But  although  it  was  the 
general  practice,  previously  to  the  late  Act,  in  all  cases  where  relief 
was  sought,  to  specify  particularly  the  nature  of  such  relief,  yet,  it 
seems  that  such  special  prayer  was  not  absolutely  necessary,  and  that 
praying  general  relief  was  suflScient :  ^  and,  in  Partridge  v.  Haycraft,  '^ 
Lord  Bldon  said,  that  he  had  seen  a  bill  with  a  simple  prayer  that  the 
defendant  might  answer  all  the  matters  aforesaid,  and  then  the  general 
prayer  for  relief.  ^ 

1  Lissett  V.  Berne,  2  Atk.  394. 

2  Nmman  v.  OoOfrey,  cited  Ld.  Bed.  160:  2  Bro.  0.  C.  332. 

3  Jud.  Anth.  M.  E.  91,  92 ;  see  1  Spence  Eq.  Jur.  368,  et  seq. 
■•  Jnd.  Anth.  M.  E.  91,  92 ;  see  1  Spence  Eq.  Jur.  368,  et  seq. 
5  Cook  v.  Martyn,  2  Atk.  3 ;  Grimes  v.  French,  ib.  141. 

'  11  Tea.  574. 
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By  the  Act  to  amend  the  practice  of  the  Court  of  Chancery  it  is  now 
provided,  that  the  plaintiff  shall  pray  specifically  for  the  relief  which 
he  may  conceive  himself  entitled  to,  and  also  for  general  relief ' 

The  requisites  above  set  out  are  necessary  in  every  bill  which  is  filed 
in  a  Court  of  Equity  for  the  purpose  of  obtaining  relief  There  are 
other  requisites  appertaining  to  bills  adapted  to  particular  purposes, 
which  will  be  hereafter  pointed  out,  as  well  as  those  distinctive  proper- 
ties which  belong  to  bills  not  filed  for  the  purposes  of  relief  But  be- 
sides those  points  which  are  generally  necessary  to  be  attended  to  in 
the  frame  of  all  bills,  as  each  case  must  depend  upon  its  own  particular 
circumstances,  matters  must  be  introduced  into  every  bill  which  will 
occasion  it  to  differ  from  others,  but  which  it  is  impossible  to  reduce 
under  any  general  rules,  and  must  be  left  to  the  discretion  of  the  drafts- 
man. Care,  however,  must  bo  taken  in  framing  the  bill  that  every- 
thing which  is  intended  to  be  proved  be  stated  upon  the  face  of  it : 
otherwise,  evidence  cannot  be  admitted  to  prove  it.^  This  is  required, 
in  order  that  the  defendant  may  bo  aware  of  what  the  nature  of  the 
case  to  be  made  against  him  is.  The  necessity  of  observing  this  rule 
was  strongly  insisted  on  by  the  L.  C.  B.  Eichards,  in  the  case  of  Hall  v. 
Maltby.^  And  in  Montesquieu  r.  Sandys,'^  the  principle  upon  which  it 
is  founded  is  strongly  illustrated ;  in  that  case,  a  bill  was  filed  to  set 
aside  a  contract  entered  into  by  an  attorney  for  the  purchase  of  a  rever- 
sionary interest  from  his  client,  on  the  ground  of  fraud  and  misrepre- 
sentation ;  the  evidence  adduced  in  support  of  the  allegation  of  fraud, 
did  not,  in  Lord  Bldon's  opinion,  substantiate  the  case  as  laid  in  the 
bill :  a  transaction,  however,  was  disclosed  in  the  evidence  which  his 
Lordship  appeared  to  think  would  have  raised  a  question  of  consider- 
able importance  in  favor  of  the  plaintiff,  if  it  had  been  properly 
represented  upon  the  pleadings  ;  but  as  it  had  not  been  stated  in  the 
bill,  he  thought  it  would  be  far  too  much  to  give  relief  upon  circum- 
stances which  were  not  made  a  ground  of  complaint  upon  the  record. 

It  is  to  be  observed  in  this  place,  that  not  only  will  it  be  impossible 
to  introduce  evidence  as  to  facts  which  are  not  put  in  issue  by  the  bill, 
but  that  even  an  inquiry  will  not  be  directed,  unless  ground  for  such 
inquiry  is  laid  in  the  pleadings.  =     Thus,  where  a  bill  was  filed  for  a 

1  15  &  16  Vic.  c.  86, 8. 10.    Our  Order  74  is  to  tlie  same  effect. 

2  Gordon  v.  Oorilon,  3  Swanst.  472.    It  is  no  longer  neceesary  to  charge  the  evidence  relied  on, 

except  for  the  purpose  of  procuring  admiseions:  per  Sir  W.  P.  Wood,  V.  C,  Mansell  v.  Feeneu, 
2J.  &H.  313,  318. 

3  6  Pri.  840, 259. 

4  18  VeB.  302,  314 ;  see  also  Powys  v.  Mansfield,  6  Sim.  565. 

6  Bolloway  v.  Millard,  1  Mad.  414, 421;  Scarf  v.  Sovlby,  1  McN.  &  G.  364, 375 ;  Bee,  however,  Satxr 
V.  Bradley,  7  De  G.  M.  &  G.  697 :  2  Jur.  N.  S.  99 :  2  Sm.  &  6.  531 : 1  Jui-.  N.  S.  489 ;  and  see,  for 
cases  where  enquiries  have  been  directed  on  suggestions  in  answer,  M^Makon  v.  Bvrchdl,  2 
Phil.  127, 132 ;  Barrett  v.  Stockton  and  Darlington  Mailway  Company,  1  H.  L.  Ca.  34 :  11  CI.  & 
F.  590. 
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foreclosure,  and  a  motion  was  made  for  a  reference  to  the  Master,  under 
the  7th  Geo.  II.  c.  20,  to  inquire  into  the  amount  due  upon  the  mort- 
gage, and  it  was  insisted  that  the  Master  ought  to  be  directed  to  take 
an  account  of  the  costs  incurred  by  the  plaintiff  in  certain  proceedings 
in  an  ejectment  at  Law  which  were  not  alluded  to  in  the  bill,  the  Court 
held  that  no  such  inquiry  could  be  directed,  but  gave  the  plaintiff  leave 
to  amend  his  bill  in  that  respect. ' 

It  is,  moreover,  an  established  doctrine  of  the  Court,  that  where  the 
bill  sots  up  a  case  of  actual  fraud,  and  makes  that  the  ground  of  the 
prayer  for  relief,  the  plaintiff  is  not,  in  general,  entitled  to  a  decree  by 
establishing  some  one  or  more  of  the  facts,  quite  independent  of  fraud, 
but  which  might  of  themselves  create  a  case  under  a  distinct  head  of 
Equity  from  that  which  would  be  applicable  to  the  case  of  fraud,  origi- 
nally stated." 

It  is  right  here  to  observe  that,  independently  of  the  qualities  which 
have  been  above  pointed  out  as  necessary  to  bills  in  general,  it  is  re- 
quisite that  the  object  for  which  a  bill  is  brought  should  not  be  beneath 
the  dignity  of  the  Court :  for  the  Court  of  Chancery  will  not  entertain 
a  suit  where  the  subject-matter  of  the  litigation  is  under  the  value  of 
£10;  except  in  cases  of  charities,  =  or  of  fraud,*  or  of  bills  to  establish  a 
general  right,  as  in  the  case  of  tithes,  =  or  other  special  circumstances.^ 
It  is  said,  that  the  Court  will  not  entertain  a  bill  for  land  under  the 
yearly  value  of  40s. :  ■>  but  instances  occur  in  the  books  where  bills  have 
been  entertained  for  the  recoverj^  of  ancient  quit-rents,  though  very 
small,  viz.,  2s.  or  3s.  per  .annum.'  It  seems,  that  if  a  bill  is  brought 
for  a  demand  which,  by  the  rule  of  the  Court,  cannot  be  sued  for,  the 
defendant  may  either  demur  to  it,  on  the  ground  that  the  plaintiff's  de- 
mand, if  true,  is  not  sufflcient  for  the  Court  to  ground  a  decree  upon,' 
or  he  may  (which  is  the  most  usual  course),  move  to  have  the  bill  dis- 
missed, as  below  the  dignity  of  the  Court."  But  even  if  the  defendant 
should  take  neither  of  these  courses,  yet,  when  the  cause  comes  to  a 
hearing,  if  it  appears  that, 'on  an  account  taken,  the  balance  due  to  the 
plaintiff  will  not  amount  to  the  sum  of  £10,  the  Court  will  dismiss  the 

1  Millard  v.  Magor,  3  Mad.  433. 

2  Price  V.  Serringion,  3  M'N.  &  Gr  486 :  15  Jur.  999 ;  Macguire  v.  O^Beillij,  3  Jo.  <fc  Lat.  234 ;  Fer- 

raby  v.  Hdbsm,  2  Phil.  855,  S58;  Glascott  v.  Lang,  ib.  310,  323  j  Wilde  v.  Gibson,  1  H.  L.  Ca. 
605 :  Suga.  Law  Prop.  632 ;  Baker  v.  Bradley,  tSi  sup. 

3  Parrot  v.  Paulet,  Gary,  103 ;  Anon.  1  Eq.  Ca.  Ab.  75,  margin. 
i  Bunb.  17,  n. 

»  Grifflth  V.  Lewis.  2  Bro.  P.  C.  ed.  Toml.  407. 

»  Ord.  rx.  1.    We  have  no  order  on  thjs  subject.    The  only  provisions  relating  to  it  are  those  of 

the  County  Court  Equity  Act. 
'  1  Eq.  Oa.  Ab.  75,  margin ;  Almy  v.  Pycroft,  Gary,  103. 
*  Cocks  V.  Foley,  1  Vern.  359. 
»  Fox  V.  Frost,  Eep.  t.  Pinch,  253. 
i»  Mos.47,356;Bunb.l7. 
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bill.'  Thus,  where,  upon  a  bill  being  brought  relating  to  tithes,  it  was 
clearly  admitted  that  the  plaintiff  had  a  right  to  some  tithes  of  the  de- 
fendant, but  the  tithes  which  were  due  appeared  to  be  only  of  the  value 
of  £5,  Lord  Harcourt  dismissed  the  bill  at  the  hearing  ;2  and  in  Brace 
V.  Taylor,^  a  similar  objection  was  taken,  at  the  hearing,  and  allowed. 
But  in  Beckett  v.  Bilbrough,^  the  suit  wag  held  to  be  sustainable,  although 
the  sum  recovered  was  only  £9,  on  the  ground  that  the  plaintiff,  when 
he  filed  his  bill,  must  have  been  justified  in  supposing  that  a  larger  sum 
would  be  recovered ;  and  the  defendant,  who  knew  the  amount,  had  not 
given  any  information  respecting  it. ' 

A  bill  must  not  only  be  for  a  subject  which  it  is  consistent  with  the 
dignity  of  the  Court  to  entertain,  but  it  must  also  be  brought  for  the 
whole  subject.  The  Court  will  not  permit  a  bill  to  be  brought  for  part 
of  a  matter  only, "  so  as  to  expose  a  defendant  to  be  harrassed  by  re- 
peated litigations  concerning  the  same  thing ;  it,  therefore,  as  a  general 
rule,  requires  that  every  bill  shall  be  so  framed  as  to  afford  ground  for 
such  a  decision  upon  the  whole  matter,  at  one  and  the  same  time,  as 
may,  as  far  as  possible,  prevent  future  litigations  concerning  it.  It  is 
upon  this  principle  that  the  Court  acts,  in  requiring  in  every  case,  with 
such  exceptions  as  we  have  noticed  above,  the  presence,  either  as  plain- 
tiffs or  defendants,  of  all  parties  interested  in  the  object  of  the  suit. 
And  upon  the  same  principle,  it  will  not  allow  a  plaintiff  who  has  two 
distinct  claims  upon  the  same  defendant,  or  to  which  the  same  defen- 
dant may  eventually  prove  liable,  to  bring  separate  bills  for  each  parti- 
cular claim,  or  to  bring  a  bill  for  one  and  omit  the  other,  so  as  to  leave 
the  other  to  bo  the  subject  of  future  litigation.  Thus,  in  Purefoy  v. 
Purefoy, '  where  an  heir,  by  his  bill,  prayed  an  account  against  a  trus- 
tee of  two  several  estates,  that  were  conveyed  to  him  for  several  and 
distinct  debts,  and  afterwards  would  have  had  his  bill  dismissed  as  to 
one  of  the  estates  :  and  have  had  the  account  taken  as  to  the  other  only, 
the  Court  decided  that  an  entire  account  should  be  taken  of  both  estates  : 
"for  that  it  is  allowed  as  a  good  cause  of  demurrer  in  this  Court,  that 
a  bill  is  brought  for  part  of  a  matter  only,  which  is  proper  for  one  en- 
tire account,  because  thetplaintiff  shall  not  split  causes  and  make  a  mul- 
tiplicity of  suits."  And  so,  whore  there  are  two  mortgages,  and  more 
money  has  been  lent  upon  one  of  them  than  the  estate  is  worth,  the 

1  Coop.  Eq.  PI.  166. 

2  Cited  2  Atk.  853. 

3  3  Atk.  353. 

t  8  Hare,  188 :  14  Jur.  238. 

'  In  Smith  v.  Matthews,  M.  R.,  2  July,  1859,  the  usual  decree  was  made  to  admiuister  real  and  per- 
sonal estate  on  a  bill  by  a  creditor,  suing  on  behalf  of  all  the  creditors  of  the  deceased  debtor  : 
though  his  Individual  debt,  as  alleged  in  the  bill,  was  under  £5. 

«  Ld.  Bed.  183. 

'  IVern.  29. 
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heir  of  the  mortgagor  cannot  elect  to  redeem  one  and  leave  the  heavier 
mortgage  unredeemed,  but  shall  bo  compelled  to  take  both.'  Upon 
the  same  principle  it  is  held,  that  "  where  there  is  a  debt  secured  by 
mortgage^  and  also  a  bond  debt :  when  the  heir  of  the  mortgagor  comes 
to  redeem,  he  shall  not  redeem  the  mortgage  without  paying  the  bond 
debt  too,  in  case  the  heir  be  bound. "^  The  ground  of  this  rule  is  the 
prevention  of  circuity  of  remedy:  for,  as  the  bond  of  the  ancestor, 
where  the  heir  is  bound,  becomes,  upon  the  death  of  such  ancestor,  the 
heir's  own  debt,  and  is  payable  out  of  the  real  estate  descended,  it  is 
but  reasonable  that,  where  the  heir  comes  to  redeem  the  estate  by  pay- 
ment of  the  principal  money  and  interest,  he  should  at  the  same  time 
be  called  upon  to  pay  off  the  bond ;  as  otherwise,  the  obligee  would  be 
driven  to  sue  him  for  the  recovery  of  the  bond,  which  in  the  result 
might  be  payable  out  of  the  same  property  that  the  heir  has  redeemed. 
When  it  is  laid  down  as  a  rule,  that  the  Court  will  not  entertain  a 
suit  for  part  of  a  matter,  it  must  be  understood  as  subject  to  this  limi- 
tation, viz.,  that  the  whole  matter  is  capable  of  being  immediately  dis- 
posed of:  for  if  the  situation  of  the  property  in  dispute  is  such,  that  no 
immediate  decision  upon  the  whole  matter  can  be  come  to,  the  Court 
will  frequently  lend  its  assistance  to  the  extent  which  the  actual  state 
of  the  case,  as  it  exists  at  the  time  of  filing  the  bill,  will  warrant. 
Upon  this  principle  Courts  of  Equity  act,  in  permitting  bills  for  the 
presei'vation  of  evidence  in  perpetuam  rei  memoriam :  which  it  does  upon 
the  ground  that,  from  the  circumstances  of  the  parties,  the  case  cannot 
be  immediately  the  subject  of  judicial  investigation ;  and  if  it  should 
appear  upon  the  bill,  that  the  matter  to  which  the  required  testimony 
is  alleged  to  relate  can  be  immediately  decided  upon,  and  that  the 
witnesses  are  resident  in  England,  a  demurrer  would  hold.^  It  is  upon 
the  same  principle  that  the  Court  proceeds,  in  that  class  of  cases  in 
which  it  acts  as  ancillary  to  the  jurisdiction  of  other  Courts,  by  permitt- 
ing suits  for  the  preservation  of  property  pending  litigation  in  such 
Courts ;  or  by  removing  the  impediments  to  a  fair  litigation  before  tri- 
bunals of  ordinary  jurisdiction.  In  all  these  cases,  it  is  no  ground  of 
objection  to  a  bill  that  it  embraces  only  part  of  the  matter,  and  that  the 
residue  is,  or  may  be,  the  subject  of  litigation  elsewhere.  The  preser- 
vation of  the  property,  or  the  removal  of  the  impediments,  is  all  that 
the  Court  of  Equity  can  effect;  the  bill,  therefore,  in  seekingthis  des- 
cription of  relief,  seeks  the  whole  relief  which,  in  such  cases,  a  Court 
of  Equity  can  give  :  but  if  a  bill,  praying  only  this  description  of  relief, 

'  Ibid. ;  Margrave  v.  Le  Hooke,  2  Vem.  207. 

"  SImtUeworth  v.  Laycock,  1  Vern.  245 ;  Arum.  2  Ch.  Ca.  164 ;  and  see  Jones  v.  Smith,  2  Vos.  J. 

376 ;  see  also  Blm  v.  Norwood,  5  De  G.  <Sb  S.  240 :  16  Jur.  493 ;  Sinclair  v.  Jackson,  17  Beav. 

405;  Fisher  on  Mort.  881. 

3  Ld.  Red.  150. 
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should  disclose  a  case  in  which  a  Court  of  Equity  is  capable  of  taking 
upon  itself  the  whole  decision  of  the  question :  in  such  a  case,  it  is  ap- 
prehended, the  bill  would  be  defective,  in  not  seeking  the  relief  which 
the  plaintiff  is  entitled  to. 

With  reference  to  this  part  of  the  subject  may  be  noticed  the  much 
litigated  question,  to  what  extent  a  person  engaged  in  trade  in  co- 
partnership can  have  relief  in  Equity  against  his  partners,  without 
praying  a  dissolution  of  the  partnership  ;  upon  thig  point  the  decisions 
were  very  conflicting.  In  Forman  v.  Homfray, '  Lord  Eldon  said  he  did 
not  recollect  an  instance  of  a  bill  filed  by  one  partner  against  another, 
praying  an  account  merely,  and  not  a  dissolution :  proceeding  on  the 
foundation  that  the  partnership  was  to  continue ;  and  observed  upon 
the  inconvenience  that  would  result  if  a  partner  could  come  here  for  an 
account  merely,  pending  the  partnership,  as  there  seemed  to  be  nothing 
to  prevent  his  coming  annually ;  ^  and  in  LosconibsY.  Russell,^  Sir  Lance- 
lot Shadwell,  V.  C,  allowed  a  demurrer  to  a  bill  prajang  the  account  of 
a  partnership,  because  it  did  not  pray  for  a  dissolution.  In  Harriscn  v. 
Armitage,"  however,  a  contrary  opinion  was  expressed  by  Sir  John 
Leach,  V.  C. ;  and  in  Richards  v.  Davies,^  which  was  a  bill  by  one  part- 
ner against  another,  praying  for  an  account  of  what  was  dvie  to  the 
plaintiff  respecting  past  partnership  transactions,  and  that  the  partner- 
ship might  be  carried  on  under  the  decree  of  the  Court,  His  Honor  de- 
creed an  account  of  past  partnership  transactions,  but  said  that  he 
could  make  no  order  for  carrying  on  the  partnership  concerns,  unless 
with  a  view  to  a  dissolution.  In  pronouncing  his  judgment  upon  that 
case,  the  learned  Judge  observed,  that  a  partner,  during  the  partner- 
ship, has  no  relief  at  Law  for  monies  due  to  him  on  a  partnership  account ; 
and  that,  if  a  Court  of  Equity  refuses  him  relief,  he  is  wholly  without 
remedy : -which  would  be  contrary  to  the  plain  principles  of  justice,  and 
cannot  be  the  doctrine  of  equity.  With  respect  to  the  objection  that 
the  defendant  might  be  vexed  by  a  new  bill,  whenever  new  profits  ac- 
crued, his  Honor  said  :  "  What  right  has  the  defendant  to  complain  of 
such  new  bill,  if  he  repeats  the  injustice  of  withholding  what  is  due  to 

1  2  V.  &  B.  329 ;  and  see  Marshall  v.  Colman,  2  J.  &  W.  268 ;  CoUyer  on  Partnership,  197 ;  Lind- 

ley  on  Partnership,  752. 

2  It  is  said  by  one  of  the  learned  reporters,  in  a  note  to  2  V.  &  B.  330,  that,  in  the  case  of  theatres, 

the  Court  has  refused  to  take  jurisdiction  upon  any  other  principle  than  a  dissolution  of  partner- 
ship ;  Waters  v.  Taylor,  15  Ves.  10.  But  it  is  to  be  observed,  that  theatres  are  property  of  a 
very  peculiar  description,  and  that  any  interference  with  the  management  of  them  Dy  the  Court 
might  be  productive  of  irremrable  damage  and  ruin  to  the  parties  concerned,  and  that  it  is 
upon  this  principle  that,  in  Waters  v.  Taylor,  the  Court  hesitated  to  interfere  during  the  exis- 
tence of  the  partnership :  see  15  Ves.  20.  It  was  said  by  the  Solicitor-General,  arguendo  in 
Loaeombe  v.  Bussell,  that  it  appeared  from  the  brief  in  Forman,  v.  Homfray,  that  the  plaintiff 
there  prayed  for  an  account,  which  was  to  be  continued  until  the  end  of  the  term  of  the  partner- 
sliip :  i  Sim.  9. 

=  4  Sim  8, 10. 

*  4  Mad.  143,  cited  in  Zoscombe  v.  Bussell,  ubi  sup. 

5  2  K.  &  M.  347 ;  and  see  observations  of  Lord  Cottenham  in  Walworth  v.  Eolt,  4  M.  &  C.  639,  anti. 
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the  plaintiff  ?  Would  not  the  same  objection  lie  in  a  suit  ibr  tithes, 
which  accrue  de  anno  in  annum  ?"  It  is  to  be  observed,  that  in  the  last 
quoted  case  of  Bichards  v.  Davies,  the  case  of  Chappie  v.  Cadell^  was 
cited  in  argument,  and  is  referred  to  by  the  reporters  as  an  authority 
for  the  position  that  a  decree  may  be  made  for  pai-tnership  accounts 
without  the  bill  having  prayed  a  dissolution ;  but,  upon  reference  to 
the  case  itself,  it  will  be  found  that  it  was  one  of  a  very  jjeculiar  nature, 
and  that  the  principal  object  of  the  suit  was,  hot  an  account  of  the 
partnership  transactions,  but,  to  have  a  declaration  as  to  the  effect  of  a 
sale  of  some  shares  in  a  partnership  undertaking  (the  Globe  news- 
paper) ;  and  that  the  account  of  the  profits  which  was  decreed  was 
merely  the  consequence  of  the  declaration  of  the  Court  upon  that  point. 
The  same  observation  applies  to  Knowles  v.  Haugliton,^  which  is  also  re- 
ferred to  in  Richards  v.  Davies :  ^  there,  the  bill  was  filed  to  establish  a 
partnership  in  certain  transactions,  and  the  sole  question  in  the  case 
was,  partnership  or  no  partnership ;  and  the  Court  being  of  opinion  that 
a  partnership  did  exist  in  part  of  the  transactions  referred  to,  as  a 
necessary  consequence  decreed  an  account  of  these  transactions. 

In  Roberts  v.  Hberhardt,*  Sir  W.  P.  Wood,  V.  C,  said  :  "  It  is  certain- 
ly not  the  ordinary  practice  of  this  Court  to  direct  an  account  be'tween 
j)artners,  except  upon  a  bill  for  the  dissolution  of  the  partnership  con- 
cern.   It  is  true  that  it  is  not  now  necessary  to  ask  for  a  dissolution  in 
every  case  in  which  relief  is  sought  respecting  partnership  affairs ;  bu  t 
I  apprehend  that  when  a  bill  seeks  an  account,  that  is  one  of  the  cases 
in  which  a  dissolution  must  be  prayed :  unless  some  special  ground  is 
raised  the  general  accounts  cannot  be  taken,  without  asking  for  the 
dissolution  of  the  firm."     It  is  conceived  that  it  is  now  settled  that, 
where  the  general  accounts  of  the  partnership  are  sought,  the  bill  must  ' 
pray  for  a  dissolution,  except  in  special  cases';  but  that  there  are  cases 
in  which  the  Court  will  interpose,  to  support  as  well  as  to  dissolve  a 
partnership :  as  by  appointing  a  receiver,  where  the  conduct  of  the  de- 
fendant is  such  as  to  endanger  the  existence  of  the  partnership  con- 
cern.« 

In  endeavouring  to  avoid  the  error  of  making  a  bill  not  sufficiently 
extensive  to  answer  the  purpose  of  complete  justice,  care  must  be 
taken  not  to  run  into  the  opposite  defect,  viz.,  that  of  attempting  to  em- 
brace in  it  too  many  objects :  for  it  is  a  rule  in   Equity,  that  two  or 

>  Jao.  537. 
2  11  Ves.  168. 

•"  Kay  148, 158. 

s  Fairthorne  T.  Wmlm,  3  Hare,  387, 391 :  8  Jur.  353 ;  Hall  v.  Hail,  3  M'N.  &  G.  79,  83 :  15  Jnr.  363, 

and  cases  cited  in  note  to  S.  C.  12  Beav.  419 ;  Bailey  v.  The  Birkenhead  Bailway  Ominany,  ib 

433,  440 :  6  Kail  Ca.  256 :  14  Jur.  119. 
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more  distinct  subjects  cannot  be  embraced  in  tbe  same  suit.  The  of- 
fence against  this  rule  is  termed  multifariousness,  and  will  render  a  bill 
liable  to  a  demurrer. 

According  to  Lord  Cottenham,  it  is  utterly  impossible,  upon  the 
authorities,  to  lay  down  any  rule  or  abstract  proposition  as  to  what 
constitutes  multifariousness,  which  can  be  made  universally  applicable. 
The  cases  upon  the  subject  are  extremely  various ;  and  the  Court,  in 
deciding  them,  seems  to  have  considered  what  was  convenient  in 
particular  cases,  rather  than  to  have  attempted  to  lay  down  an  absolute 
rule.  The  only  way  of  reconciling  the  authorities  upon  this  subject  is, 
by  adverting  to  the  fact,  that  although  the  books  speak  generally  of 
demurrers  for  multifariousness,  yet  in  truth  such  demurrers  may  be 
divided  into  two  distinct  kinds.  Frequently  the  objection  raised, 
though  termed  multifariousness,  is  in  fact  more  properly  misjoinder;' 
that  is  to  say,  the  cases  or  claims  united  in  the  bill*  are  of  so  different  a 
character,  that  the  Court  will  not  permit  them  to  be  litigated  in  one 
record.  It  may  be  that  the  plaintiffs  and  defendants  are  parties  to  the 
whole  of  the  transactions  which  form  the  subject  of  the  suit,  and  never- 
theless those  transactions  may  be  so  dissimilar,  that  the  Court  will 
not  allow  them  to  be  joined  together,  but  will  require  distinct  records. 
But  what  is  more  familiarly  understood  by  the  term  multifariousness, 
as  applied  to  a  bill,  is  where  a  party  is  able  to  say  he  is  brought  as  a 
defendant  upon  a  record,  with  a  large  portion  of  which*  and  of  the  case 
made  by  which,  he  has  no  connection  whatever.  =  Thus,  where  a  bill  was 
exhibited  by  trustees  under  a  trust  for  sale,  against  several  persons, 
who  were  the  purchasers  of  the  trust  estates,  which  had  been  sold  to 
them  by  auction  in  different  lots.  Sir  Thomas  Plumer,  V.  C,  allowed  a 
demurrer  which  had  been  put  in  by  one  of  the  defendants,  on  the  ground 
that  the  bill  was  multifarious.  His  Honor  said :  "  This  Court  is  always 
averse  to  a  multiplicity  of  suits,  but  certainly  a  defendant  has  a  right 
to  insist  that  he  is  not  bound  to  answer  a  bill  containing  several  distinct 
and  separate  matters,  relating  to  individuals  with  whom  it  has  no 
concern."'  In  a  subsequent  case,  where  an  information  and  bill  were 
filed  for  the  purpose  of  setting  aside  leases,  granted  by  the  same 
trustees  at  different  times  to  different  persons,  the  same  learned  Judge 
held,  that  if  the  case  had  been  free  from  other  objections  it  would  have 

1  By  tlie  IB  cSs  16  Vic.  c.  86,  a.  49,  ante,  objections  for  misjoinder  of  plaintiffs  are  atolisheii :  but  tliis 

section  applies  to  misjoinder  of  parties,  and  not  to  the  misjoinder  of  subjects  mentioned  in  the 

text.    Our  Orders  B3,  54,  BB. 
'  Oampbdl  v.  Mackey,  1 M.  &  C.  618 ;  Crow  v.  Cross,  'T  Jur.  N.  S.  1S98,  V.  C.  S.    Crooks  v.  Smith, 

1  Grant,  3S6 ;  Ndson  v.  Bobertson,  1  Grant,  B30. 
'  Brooks  V.  Lord  Whitioorth,  1  Mad.  86, 89 ;  see  also  Bayner  v.  Julian,  2  Diclc.  677 ;  5  Mad.  144,  n. 

The  marginal  note  to  2  Dick.  677  is  wrong  ;  and  see  Bump  v.  Greenhill,  20  Beav.  512;  1  Jur. 

N.  S.  123 ;  Aierystwith  <bc.  Bailway  Company  v.  Piercy,  12  W.  E.  1000,  V.  C.  W. :  Bml  v. 

Yardle,y,  4  N.  E.  BO,  V.  C.  W. ;  Pyver  v.  Cameron,  13  Grantl31. 
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been  liable  to  the  charge  of  multifariousness.  >  The  same  principle  was 
afterwards  acted  upon  by  Lord  Bldon,  in  Salvidge  v.  Hyde,''  where  a  bill 
had  been  filed  for  an  account  of  a  testator's  estate,  and  also  to  set  aside 
certain  sales  which  had  been  made  by  the  executor  and  trustee  to  him- 
self and  another  person  of  the  name  of  Laying,  a  demurrer  to  which 
bill,  put  in  by  Laying,  had  been  overruled  by  Sir  John  Leach,  V.  C' 
The  case  came  on  before  the  Lord  Chancellor,  by  appeal :  when  his 
Lordship  reversed  the  judgment  of  the  Vice-Chancellor,  and  allowed 
the  demurrer:  observing,  that  "when  there  are  trustees  to  sell,  and  a 
bill  is  filed  against  them,  it  is  not  usual  to  make  the  purchasers  parties, 
but  to  state  the  contracts  and  pray  an  inquiry.''  His  Lordship,  how- 
ever, added,  that  "  there  may  be  cases  which  cannot  be  delayed  till  those 
inquiries  can  be  made,  on  account  of  injury  that  may  be  done  in  the 
meantime."  *  , 

It  is  to  be  remarked  that  Sir  John  Leach,  in  pronouncing  his  judgment 
upon  the  above  demurrer,  observed  with  reference  to  multifariousness, 
that  "  in  order  to  determine  whether  a  suit  is  multifarious,  or  in  other 
words  contains  distinct  matters,  the  inquiry  is  not  whether  each  defen- 
dant is  connected  with  every  branch  of  the  cause  but  whether  the  plaintiff's 
bill  seeks  relief  in  respect  of  matters  which  are  in  their  nature  separate 
and  distinct.  If  the  object  of  the  suit  be  single,  but  it  happens  that 
different  persons  have  separate  interests  in  distinct  questions  which 
arise  out  of  that  single  object,  it  necessarily  follows  that  such  different 
persons  must  be  brought  before  the  Court,  in  order  that  the  suit  may 
conclude  the  whole  subject." «  There  is  no  doubt  that,  in  the  above 
observation,  the  learned  judge  stated  the  principle  correctly  :  though 
in  his  application  of  it,  he  went,  in,  the  opinion  of  Lord  Eldon,  too 
far. ' 

Although  the  administration  of  the  estates  of  two  different  persons 
cannot,  in  general,  be  joined  in  the  same  suit,  where  the  parties  inte- 
rested in  such  [estates  are  different,  yet,  where  the  same  parties  claim 
the  benefit  of  both  estates,  and  they  are  so  connected  that  the  account 
of  one  cannot  be  taken  without  the  other,  the  joinder  of  them  in  the 
same  suit  is  not  multifarious.  ^    ■ 

^  Atlorn^-Beneraly.Moses,%MsA.Wi,iSta.    See  Connor  y.  B.  U.  C.  12  Grant.  43. 
2  Jao.  151, 1B3 ;  and  see  Lund  v.  Blandshard.  4  Hare,  9, 19 ;  Thomas  v.  Bees,  1  Jur.  N.  S.  197,  M. 
E. .  Nm-Tis  V.  Jackson,  IJ.  &  H.  319 ;  1  Jur.  N.  S.  540.    See  Olass  v.  Munson,  IS  Grant  77. 

s  5  Mad.  138. 

■>  SaZvidge  v.  Hyde,  5  Mad.  146. 

'  See  Turner  v.  Bobinson,  1  S,  &  S.  313,  315 ;  S.  C,  nmn.  Turner  v.  Doubleday,  6  Mad.  94 ;  Dunn 

V.  Dunn,  2  Sim.  329 :  Marcos,  v.  Pebrer,  3  Sim.  468 ;  Jerdein  v.  Bright,  2  J.  &  H.  325.    See 

Loucks  T.  Lmcks,  12  Grant,  43. 
'Campbell  v.  ilfacias/,  IM.  &C.  603,  623;  Le'Wisv.Edmund,6Siai.^l,i5i;  Bumpv.  GremMll, 

20  Beav.  512:    1  Jur.  N.  S.  123 ;  Attorney- ffeneral  v.  Cradock,  3M.  &  C.  85.  93;  1  Jur.  556  ; 

Taungv.  Hodges,  10  Hare,  158. 
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This  observation  leads  us  to  a  distinction  pointed  out  by  Lord  Eldon 
in  the  case  of  Salvidge  v.  Hyde, '  and  which  has  perhaps  been  extended 
by  later  cases.  The  bill  in  that  case  was  filed  by  persons  interested 
under  a  will,  and  by  creditors  of  the  testator,  to  set  aside  two  contracts, 
one  of  which  had  been  entered  into  by  the  trustees  for  sale  of  an  estate 
to  one  of  their  own  number,  and  the  other  for  the  sale  of  another  estate 
to  the  defendant  Laying;  and  Lord  Eldon,  although  he  thought  that 
the  object  of  setting  aside  the  contract  entered  into  with  Laying  could 
not  be  embraced  in  a  bill  to  set  aside  the  contract  entered  into  with  the 
trustee,  yet  held,  that  if  the  trustee  had  purchased  for  himself,  and  then 
Laying  had  bought  the  same  estate  of  him,  the  case  would  have  been 
different.  3 

Prom  this  it  may  be  inferred,  that  an  objection  for  multifariousness 
will  not  be  allowed,  where  the  person  making  the  objection  has  united 
his  case  with  that  of  another  defendant,  against  whom  the  suit  is  entire 
and  incapable  of  being  separated.  And  so,  in  Benson  v.  Hadfield,^  where 
the  plaintiffs  had  appointed  A.,  B.,  and  C.  their  foreign  agents,  and  A. 
had  retired,  whereupon  the  plaintiffs  had  appointed  B.,  C,  and  D.  their 
agents,  and  then  filed  a  bill  for  an  account  of  the  two  a,gencies,  A.,  the 
retiring  party,  demurred  for  multifariousness.  In  giving  judgment 
upon  the  demurrer,  Lord  Langdale,  M.  E.,  observed :  |'  I  can  very  well 
conceive  a  case  properly  stated,  in  which  it  would  be  quite  necessary 
and  it  may  ultimately  be  quite  necessary  in  this  case,  to  continue  any 
person  who  was  a  partner  in  one  of  those  agency  firms,  a  party  to  the 
cause  by  which  the  accounts  are  to  be  taken  ;"  but,  upon  perusal  of  the 
bill,  he  did  not  find  any  such  allegations  as  appeared  to  render  it 
necessary  to  continue,  as  parties  to  the  suit,  the  different  persons  parties 
to  the  transactions,  and  consequently  he  allowed  the  demurrer.  In  the  . 
case  of  the  Attorney-General  v.  The  Corporation  of  Poole,^  where  the  case 
against  one  defendant  was  so  entire  as  to  be  incapable  of  being  prose- 
cuted in  several  suits,  but  yet  another  defendant  was  a  necessary  party 
in  respect  of  a  portion  only  of  that  case,  it  was  decided,  that  such  other 
defendant  could  not  object  to  the  suit  on  the  ground  of  multifariousness. 
And  in  Campbell  v.  Mackay,  ^  Lord  Cottenham  held,  that  where  the 
plaintiffs  have  a  common  interest  against  all  the  defendants  in  a  suit  as 
to  one   or  more  of  the  questions  raised  by  it,  so  as  to  make  them   all 

J  Jac.  151. 

=  Salvidge  v.  Bi/de,  Jae.  153. 

3  5  Beav.  546,  663. 

■>  4M.  &C.17,31;  2Jur.l080;  8  CI.  &Vm.  4X19,  nom.  Parry.  Attorney-General ;  see  also  Inman 
V.  TfeoWres',  3  DeG.  &  S.  reBjWMcli  was  a  case  of  foreclosure  of  three  distinct  estates,  and  a 
prayer  to  set  aside  a  sale  by  a  prior  mortgagee  of  one  of  them,  as  improvident. 

s  1  M.  &  C.-603 ;  and  see  Attorney-  General  v.  Cradoek,  3  M .  &  O.  85,95 :  1  Jur.  B5G :  Walsham  T. 
Staintm,  9  Jur.  N.  S.  1261 ;  IS  W.  R.  63,  L. JJ.  overruling,  S.  C.  1  H.  &  M.  323. 
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necessary  parties  for  tlie  purpose  of  enforcing  that  common  interest, 
the  circumstance  of  some  of  the  defendants  being  subject  to  distinct 
liabilities,  in  respect  to  different  branches  of  the  subject-matter,  will 
not  render  the  bill  multifarious.  The  facts  of  that  case  were  as  follows : 
Sir  James  Campbell,  by  a  deed  of  settlement  executed  on  his  marriage 
with  L&,dy  D.  L.  Campbell,  had  vested  a  fund  in  two  trustees,  A.  and  B., 
upon  trust  for  his  wife  for  life,  and  after  her  decease  in  trust  for  the 
sons  of  the  marriage  who  should  attain  the  age  of  twenty-one  years, 
and  daughters  who  should  attain  twenty-one  years  or  marry :  with  a 
proviso  that  the  persons  to  be  appointed  guardians  of  the  children  by 
his  will,  together  with  the  trustees  of  the  settlement,  should  have 
authority  to  apply  the  interest,  and  also,  in  certain  cases,  part  of  the 
capital,  of  the  children's  presumptive  shares,  towards  their  maintenance 
and  advancement  during  their  respective  minorities.  By  a  second  deed, 
executed  after  marriage.  Sir  James  Campbell  vested  another  fund  in 
two  other  trustees,  C  and  D.,  but  upon  similar  trusts  as  those  of  the 
first  settlement :  and  by  his  will,  after  making  some  specific  bequests 
to  his  wife,  he  bequeathed  his  property  to  A.,  B.,  and  G.,  upon  certain 
trusts  for  the  benefit  of  his  children,  and  appointed  ^.,  B.,  and  C,  his  exe- 
cutors and  guardians  of  his  infant  children,  in  conjunction  with  their 
mother.  After  the  death  of  Sir  James  Compbell,  Lady  D.  L.  Campbell, 
the  wife,  together  with  the  children  of  the  marriage,  filed  a  bill  against 
A.,  B.,  C,  and  D.,  for  the  accounts  and  administration  of  the  property 
,comprisedin  the  two  deeds  and  will,  to  which  bill  a  joint  demurrer  was 
put  in  by  A.,  B.,  and  0.,  on  the  ground  of  multifariousness.  The 
demurrer  was,  however,  overruled,  upon  argument,  by  Sir  Lancelot 
Shadwell,  V.  C,  and  afterwards  by  Lord  Cottenham  upon  appeal ;  his 
Lordship  being  of  opinion,  that  the  result  of  the  principles  to  be  extracted 
from  the  cases  was,  that  where  there  is  a  common  liability  and  a 
common  interest,  the  common  liability  being  in  the  defendants,  and  the 
common  interest  in  the  plaintiffs,  different  grounds  of  property  may  be 
unitVl  in  the  same  record. ' 

It  should  be  noticed  here,  that  where  the  right  of  a  person  to  call 
upon  the  Court  for  specific  relief  against  another  is  so  encumbered  that 
he  cannot  assert  his  own  right  till  he  has  got  rid  of  that  incumbrance, 
he  cannot  include  the  object  of  getting  rid  of  the  incumbrance,  in  a  suit 
for  the  specific  relief  which,  but  for  that  incumbrance,  he  would  be 
entitled  to ;  and  that  if  he  attempt  to  do  so  by  the  same  suit,  his  bill 
will  be  multifarious.  Thus,  it  was  held  by  Lord  Bldon  that,  when  a 
bill  is  filed  for  specific  performance,  it  should  not  be  mixed  up  with  a 

• 

1  See  1M.&  0.633, 
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prayer  for  relief  against  other  persons  claiming  an  interest  in  the 
estate ;  and  that,  if  there  is  a  title  in  other  persons  which  the  plaintiff 
is  bound  to  get  in,  he  should  file  a  bill  for  specific  performance  only, 
and  should  fortify  the  defect  in  his  title,  by  such  means  as  he  can,  so  as 
to  be  enabled  to  complete  it  by  the  time  when  the  contract  will  have 
to  be  enforced.' 

The  principle  which  renders  it  improper  to  mix  up,  in  the  same  bill, 
demands  against  different  persons  arising  out  of  distinct  transactions, 
renders  it  improper  to  include,  in  one  suit,  separate  infringements  of 
the  same  patent,  by  different  defendants  ;2  and  for  the  same  reason, 
where  a  copyright  has  been  infringed,  bills  must  be  filed  against  each 
bookseller  taking  spurious  copies  for  sale.^  And  so,  joint  and  separate 
demands  cannot  be  united  in  the  same  bill;''  and  although  the  defen- 
dants may  be  liable  in  respect  of  every  one  of  the^demands  made  by 
the  bill,  yet  they  may  be  of  so  dissimilar  a  character  as  to  render  it 
improper  to  include  them  all  in  one  suit.  The  objection,  in  these  cases, 
is  more  strictly  called  misjoinder,  and  has  been  before  alluded  to  in  the 
quotation  from  Lord  Cottenham's  judgment  in  Campbellv.  Macltay ;  where 
his  Lordship  observes,  that  the  distinction  between  misjoinder  and 
multifariousness  is  clearly  exhibited  in  the  case  of  Ward  v.  The  Duke 
of  MirtJvumberlandJ  "In  that  case,''  said  his  Lordship,  "the  plaintiff 
had  been  tenant  of  a  colliery  under  the  preceding  Duke  of  Northumber- 
land, and  continued  also  to  be  tenant  under  his  son  and  successor,  the 
then  Duke  ;  and  he  filed  a  bill  against  the  then  Duke  and  Lord  Bever-, 
ley,  who  were  the  executors  of  their  father,  seeking  relief  against  them 
in  respect  of  transactions,  part  of  which  took  place  in  the  lifetime  of 
the  former  Duke,  and  part  between  the  plaintiff  and  the  then  Duke 
after  his  father's  decease.  To  this  bill  the  defendants  put  in  separate 
demurrers,  and  the  forms  of  the  two  demurrers,  which  were  very 
different,  clearly  illustrate  the  distinction  above  adverted  to.  The 
Duke  could  not  say  there  was  any  jjortion  of  the  bill  with  which  he 'was 
not  necessarily  connected;  because  he  was  interested  in  one  part 'of  it 
as  owner  of  the  mine,  in  the  other  as  representing  his  father.  .  But  his 
defence  was,  that  it  was  improper  to  join  in  one  record  a  case  against 
him  as  representative  of  his  father,  and  a  case  against  him  arising  out 

'  Mole  V.  iSmitli,  Jao.  494 ;  Mason  v.  Franklin,  1 Y.  &  0.  0.  C.  239, 241 ;  see  also  W/ieUey  v.  Dawson, 

3  Sch.  &  Lef.  867,  and  ante. 
'  The  plaintiff  should  not,  however,  file  an  unnecesaary  niunber  of  bills ;  If  he  does,  the  Court  will 
consolidate  the  suits,  or  make  some  equivalent  order ;  see  Foxwell  v.  Webster,  10  Jur.  N.  S.  137 ; 
12  W.  H.  186,  L.  C. ;  2  Dr.  &  Sm.  260 ;  9  Jur.  N.  S.  1189. 
3  Dilly  V.  Doig,  2  Ves.  J.  486. 

■•  Harrison  v.  Hogg,  ib.  8J3,  328 ;  as  to  suing  co-executors,  separately  liable,  for  contribution,  see 
Singletm  v.   Selwyn,  9  Jur.  N.  S.  1149 ;  12  W.  B.  98,  V.C,  W. ;  Micklethwail  v.  Wihstanley,  13 
•       W.K.  SIO.  L.JJ. 
»  2  Anst.  469,  476. 
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of  transactions  in  whichjhe  was  personally  concerned.  The  form  of  his 
demurrer  was,  that  there  was  an  improper  joinder  of  the  subject-matters 
of  the  suit.  Lord  Beverley's  demurrer  again  was  totally  different ; 
it  was  in  the  usual  form  of  a  demurrer  for  multifariousness,  and 
proceeded  on  the  ground  that,  by  including  transactions  which  occurred 
between  the  plaintiff  and  the  other  defendant  with  transactions 
between  the  plaintiff  and  the  late  Duke  (with  the  latter  of  which  only 
Lord  Beverley  could  have  any  concern),  the  bill  was  drawn  to  an 
unnecessary  length,  and  the  demurring  party  exposed  to  improper  and 
useless  expense.  Both  demurrers  were  allowed,  and|both,  it  may  be  said 
in  a  sense,  for  multifariousness ;  but  it  is  obvious  that  the  real  objection 
was  very  different  in  the  two  cases.  In  Harrison  v.  Hogg, '  which  was  also 
more  properly  a  case  of  misjoinder;  the  plaintiffs  endeavoured  to  unite 
in  one  record  a  demand  in  which  all  the  plaintiffs  jointlj^  had  an  interest, 
with  a  demand  in  which  only  one  of  them  had  an  interest ;  and  the 
demurrer  was  allowed  upon  the  ground  that  the  subject-matters  were 
such  as,  in  the  opinion  of  the  Court,  ought  not,  according  to  the  rules  of 
pleading,  to  be  included  in  one  suit.  In  Saxton  v.  JDavies,^  the  suit 
prayed  an  account  against  the  representatives  of  a  bankrupt's  assignees 
and  against  Davis,  a  person  who  claimed  through  those  assignees,  and 
also  against  a  person  who  had  been  his  assignee  under  the  Insolvent 
Debtor's  Act ;  and  there  also  the  bill  was  held  to  be  bad  for  multi- 
fariousness."^ 

It  ia  to  be  observed,  that  this  objection  will  only  apply  where  a 
plaintiff  claims  several  matters  of  different  natures  by  the  same  bill ; 
and  that  where  one  general  right  only  is  claimed  by  the  bill,  though 
the  defendants  have  separate  and  distinct  interests,  a  demurrer  will 
not  hold.  *  As  where  a  person, .  claiming  a  general  right  to  the  sole 
fishery  of  a  river,  files  a  bill  against  a  number  of  persons  claiming 
several]  rights  in  '.the  fishery,  as  lords  of  manors,  occupiers  of  lands  or 
otherwise ;  =  so,  in  a  bill  for  duties,  the  city  of  London  was  permitted  to 
bring  several  of  the  persons  before  the  Court,  who  dealt  in  those  things 
whereof  the  duty  was  claimed,  to  establish  the  plaintiff's  right  to  it;« 
and  where  the  lord  of  a  manor  filed  ^a  bill  against  more  than  thirty 
tenants  of  the  manor,  freeholders,  copyholders,  and  leaseholders,  who 
owed  rents  to  the  lord,  but  had  confused  the  boundaries  of  their  several 
tenements,  praying  a  commission  to  ascertain  the  boundaries,  and  it 

»  2  Ves.  J.  323,  328. 

2  18  Ves.  72,  80. 

=  1  M.  &  C.  619. 

»  Ld.  Eed.  182. 

«  Mayor  of  York  v.  Pilkingion,  1  Atk.  282,  cited  Ld.  Eed.  182. 

»  aty  of  London  v.  Perkins,  3  Ero,  P.  C.  ed.  Toml.  603. 
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was  objected,  at  the  hearing,  that  the  suit  was  improper,  as  it  bi'ought 
before  the  Court  many  parties  having  distjnct  interests,  it  was  answered 
that  the  lord  claimed  one  general  right,  for  the  assertion  of  which  it  was 
necessary  to  ascertain  the  several  tenements ;  and  a  decree  was  made 
accordingly,  i  Upon  the  same  principle  it  is,  that  one  suit  is  entertained 
for  tithes  against  several  parishioners.  Suits  of  this  kind,  however, 
must  all  be  for  objects  of  the  same  nature  :  and  if  a  bill  is  filed  against 
several  defendants  for  objects  of  a  different  nature,  although  the  plaintiff 
claims  them  all  in  the  same  character,  it  will  be  multifarious ;  thus,  if 
a  parson  should  prefer  a  bill  against  several  persons,  viz.,  against  some 
for  tithes  and  against  others  for  glebe,  it  would  be  liable  to  demurrer ; 
and  so,  if  the  lord  of  a  manor  were  to  prefer  one  bill  against  divers 
tenants  for  several  distinct  matters  and  causes,  such  as  common,  waste, 
several  piscary,  &c.,  this  would  be  wrong  :  though  the  foundation  of 
the  suit,  vis.,  the  manor,  be  an  entire  thing.s 

It  is  to  be  remarked,  that  Lord  Eedesdale  appears  to  confine  the 
meaning  of  multifariousness  to  cases  where  a  plaintiff  demands  several 
matters  of  different  natures  of  several  defendants  by  the  same  bill ;  = 
but  in  Attorney-General  v.  The  Goldsmiths'  Oompany,*  Sir  Lancelot  Shad- 
well,  V.  C,  said :  "  I  apprehend  that,  besides  what  Lord  Eedesdale  has 
laid  down  upon  the  subject,  there  is  a  rule  arising  out  of  the  constant 
practice  of  the  Coui't,  that  it  is  not  competent,  where  A.  is  sole  plain- 
tiff, and  B.  is  sole  defendant,  for  A.  to  unite  in  his  bill  against  B.  all 
sorts  of  matters  wherein  they  may  be  mutually  concerned.  If  such  a 
mode  of  proceeding  were  allowed,  we  should  have  A.  filing  a  bill  against 
B.,  praying  to  foreclose  one  mortgage,  and,  in  the  same  bill,  praying  to 
redeem  another,  and  asking  many  other  kinds  of  relief  with  respect  to 
many  other  subjects  of  complaint."  In  that  case,  the  information 
against  the  Company  stated,  that  there  was  a  charity  for  the  benefit  of 
young  men,  being  free  of  the  Company,  and  then  alleged  that  divers 
other  bequests  had  been  made  to  the  Company  for  the  purpose  of  mak- 
ing loans  to  young  men  for  their  advancement  in  business  or  life,  and 
prayed  that  the  firs1>mentioned  charity,  and  all  other  (if  any)  like  gifts 
and  bequests  to  the  Company  might  be  established,  and  that  the  due 
performance  of  the  charitable  trusts  might  be  enforced  for  the  future  ; 
and  the  Vice-Chancellor,  upon  a  demurrer  being  put  in  to  the  informa- 
tion, because  it  was  exhibited  for  several  and  distinct  matters  which 
ought  not  to  be  joined  together  in  one  information,  held  the  informa- 
tion to  be  multifarious,  and  allowed  the  demurrer. 

'  Magdalen  CM.  v.  Athitt,  cited  Ld.  Eed.  183. 
=  Berke  v.  Harris,  Hardre,  337. 
3  Ld.  Ked.  181. 

*  5  Sim.  670, 675;  and  see  Attorney-Oeneral  v.  The  Corporation  of  Carmartfien,  G,  Coop.  30;  At- 
^  torneyGeneral  v.  St.  Cross  Ho^itM,  17  Benv.  485. 
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It  should  be  noticed  that,  in  the  above  case,  there  was  nothing  in  the 
infornjation  to  show  that  the  character  of  the  bequest  was  homogeneous, 
and  that  his  Honor  held,  that  if  there  had  been  any  allegation  to  show 
that  they  were  of  that  character,  although  there  might  be  minute  dif- 
ferences between  the  bequests,  they  might  all  have  been  comprised  in 
the  same  information.'  Thus,  in  the  case  of  Attorney-General  v.  The 
Merchant  Tailors'  Cofipany,^  where  the  information  prayed  the  establish- 
ment or  regulation  of  a  great  number  of  different  charitable  gifts,  which 
were  stated  in  the  information  to  have  been  made  to  the  Company,  by 
way  of  bequest  or  otherwise,  on  trust  to  lend  out  the  same  to  freemen 
of  the  Company,  or  upon  some  other  like  or  corresponding  trust,  for  the 
benefit  or  advancement  of  freemen  in  trade  or  business  :  the  number  of 
charities  in  respect  of  which  the  relief  was  sought  by  the  information 
was  eight ;  but  as  they  were  to  be  applied  mainly  and  substantially  for 
the  same  objects,  and  it  appeared  upon  the  information  that,  owing  to 
the  minuteness  of  the  sums,  each  of  them  could  not  be  administered  as 
the  donors  pointed  out,  Sir  Lancelot  Shadwell,  V.  C,  thought  that  the 
Court  ought,  at  the  hearing,  to  deal  with  them  conjointly,  and  that  the 
information  was  not  multifarious.  On  appeal.  Lord  Brougham  con- 
curred with  this  decision,  as  to  seven  of  the  charities,  and  gave  leave  to 
amend  the  bill  by  adding  parties  or  waiving  relief  as  to  the  eighth.^ 

Prom  the  above  cases  it  may  be  deduced,  that  a  plaintiff  cannot  join 
in  his  bill,  even  against  the  same  defendant,  matters  of  different  na- 
tures, although  arising  out  of  the  same  transaction ;  yet,  when  the  mat- 
ters are  homogeneous  in  their  character,  the  introduction  of  them  into  the 
same  bill  will  not  be  multifarious :  and  it  is  to  be  observed,  that  this 
distinction  will  not  be  affected  by  the  circumstance  of  the  plaintiff 
claiming  the  same  thing  under  distinct  titles,  and  that  the  statement 
of  such  different  titles  in  the  same  bill  will  not  render  it  multifarious. 
Thus,  where  a  bill  was  filed  for  tithes  by  the  rector  of  a  parish  in 
London,  in  which  the  title  was  laid  under  a  decree  made  pursuant  to 
the  37th  Hen.  VIII.  c.  12,  by  which  payment  of  tithes  was  decreed  in 
London  at  the  rate  of  2s.  9d.  in  the  pound  on  the  rents,  with  a  charge 
that,  in  case  such  decree  should  not  be  deemed  binding,  the  plaintiff 
was  entitled  to  a  similar  payment,  under  a  previous  decree,  made  in 
the  year  1535,  and  confirmed  by  the  same  Act;  and  in  case  neither  of 
the  said  decrees  were  binding,  the  bill  charged  that  the  plaintiff  was 
entitled,  by  ancient  usage  and  custom  from  time  immemorial,  to  certain 


1  See  5  Sim.  676. 

s  5  Sim.  S88. 

M  M,  &  K.  189, 193. 
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dues  and  oblations  calculated  according  to  rent  at  2s.  9d.  in  the  pound : 
a  demurrer  for  multifariousness  was  overruled. ' 

As  a  bill  by  the  same  plaintiff  against  the  same  defendant  for  different 
matters  would  be  considered  multifarious,  so,  a  fortiori,  would  a  bill  by- 
several  plaintiffs,  demanding  distinct  matters,  against  the  same  defen- 
dants.^  Thus,  if  an  estate  is  sold  in  lots  to  different  purchasers,  the 
purchasers  cannot  join  in  exhibiting  one  bill  against  the  vendor  for  a 
specific  performance ;  for  each  party's  case  would  be  distinct,  and  there 
must  be  a  distinct  bill  upon  each  contract.  ^  Upon  the  saine  principle, 
where  the  heir  and  next  of  kin  of  an  intestatei,  who  was  an  infant,  was 
joined  with  his  sister,  who  was  the  other  next  of  kin,  as  plaintiff  in  a 
bill  against  the  widow,  who  had  taken  out  administration  to  the  intes- 
tate's effects,  and  had  also  taken  possession  of  the  real  estate,  as  guar- 
dian to  the  infant  heir,  for  an  account  both  of  the  real  and  personal 
estate.  Sir  Lancelot  Shadwell,  V.  C,  allowed  a  demurrer  for  multifa- 
riousness, on  the  ground  that  the  interests  in  the  real  and  personal 
estate  were  distinct  from  each  other.*  But  it  has  been  decided,  that  a 
bill  does  not  become  multifarious  because  all  the  plaintiffs  are  not  inte- 
rested to  an  equal  extent;  as  in  Knije  v.  Moore,^  where  a  bill  was  filed 
by  a  woman  and  her  children  to  compel  the  delivery  up  of  a  deed,  by 
which  the  defendant  had  made  a  provision  for  the  woman  (with  whom 
he  had  cohabited),  and  her  children,  and  which  had  been  executed  in 
pursuance  of  an  agreement,  whereby  he  was  bound,  besides  the  execu- 
tion of  the  deed,  to  pay  to  the  woman  an  annuity  for  her  life,  an  account 
of  which  was  also  sought  by  the  bill :  it  was  objected,  upon  demurrer, 
that  the  bill  was  multifarious,  because,  besides  seeking  the  performance 
of  the  agreement  under  which  the  mother  alone  was  entitled,  it  joined 
to  that  the  claim  for  the  deed,  in  which  she  was  interested  jointly  with 
her  children :  but  Sir  John  Leech,  V.  C,  thought  that,  the  whole  case 
of  the  mother  being  properly  the  subject  of  one  bill,  the  suit  did  not 
become  multifarious  because  all  the  plaintiffs  were  not  interested  to  an 
equal  extent." 

And  so,  where  several  persons  claim  under  one  general  right,  they 
may  file  one  bill  for  the  establishment  of  that  right,  without  incurring 

1  Owen  y.  Nodin,  M'Lel.  238 :  13  Pri.  478 ;  aird  see  Bmjd  v.  Moyle,  2  Coll.  316,  323,  wliere  a  bill  to 

rSBtrain  two  actions  relating  to  the  same  matter  was  lield  not  to  be  multifarious :  see  also  Davis 
V.  Crims,  2  T.  &  0.  C.  C.  430,  434. 

2  Jmes  V.  Garcia  del  Bio,  T.  &  E.  297,  301. 

'  Hargreaves  v.  Wright,  10  Hare,  App.  56 ;  and  see  Hudson  t.  Maddison,  12  Sim.  416, 418 :  5  Jur. 
1194,  which  was  the  case  of  a  bill  by  several  persons  to  restrain  a  nuisance.  See,  however, 
PollocJc  V.  Lester,  11  Haro,  266,  where  it  was  held  that,  in  a  similar  case,  it  was  no  misjoinder, 
and  within  the  provisions  of  15  &  16  Vic.  c.  86,  s.  49.    And  see  our  Orders  53,  54, 55. 

*  Dunn  T.  2)!mre,  2Sim.  329;  JfosMti  v.  Aclclom,  ib,  331;  Exeter  College  v.  Bowland,6'H&d.9i. 
See,  however,  Sanders  v.  Kelsey,  10  Jur.  883,  T.  C.  E. ;  Innes  v.  Mitdiell,  4  Drew.  57  :  3  Jur. 
N.  S.  756 ;  Thomas  v.  Bees,  1  Jur.  N.  S.  197,  M.  K. 

'  1  S.  &  S.  61,  64. 

»  See  observations  on  this  case  in  Jj^nn  v.  Dunn,  2  Sim.  331. 
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the  risk  of  a  demurrer  for  multifariousness,  although  the  title  of  each 
plaintiff  may  be  distinct ;  thus,  in  Powell  v.  Tlie  Earl  of  Powis, '  where 
the  freehold  tenants  of  a  lordship  having  rights  of  common  over  certain 
lands,  the  lord  approved  parts  of  the  common  lands  and  granted  them 
to'  other  persons,  but  the  tenants  prostrated  the  fences,  upon  which 
actions  of  trespass  were  brought  against  them,  and  they  filed  a  bill  in 
the  Court  of  Exchequer,  in  the  nature  of  a  bill  of  peace,  against  the  lord 
and  his  grantees,  to  be  quieted  in  the  enjoyment  of  their  commonable 
rights,  a  general  demurrer  was  overruled  :  the  Court  being  of  opinion, 
that  the  objection  that  the  plaintiffs  might  each  have  a  right  to  make  a 
separate  defence  to  the  actions  at  Law,  was  not  valid,  as  there  was  one 
general  question  to  be  settled,  which  pervaded  the  whole. 

The  proper  way  in  which  to  take  advantage  of  multifariousness  in  a 
bill  is  by  demurrer :  and  it  is  too  late  to  object  to  a  suit,  on  that  ground, 
at  the  hearing.2  It  seems,  however,  :^om  the  report  of  the  judgment 
of  Sir  John  Leach,  M.  E.,  in  Greenwood  yf.  Churchill,^  that  the  objection 
may  be  taken  by  answer,  and  that  though  the  defendants  are  precluded 
from  raising  the  objection  at  the  hearing,  the  Court  itself  will  take  the 
objection,  if  it  thinks  fit  to  do  so,  with  a  view  to  the  order  and  regularity 
of  its  proceedings. 

Great  care  must  be  taken,  in  framing  a  bill,  that  it  does  not  contain 
statements  or  charges  which  are  scandalous  or  impertinent :  for,  if  it 
does,  it  may  be  objected  to  by  the  defendant.  ■»  Any  proceeding  before 
the  Court  may  be  objected  to  for  scandal  or  impertinence,  and  the  scan- 
dalous matter  expunged :  with  costs  to  the  party  aggrieved. ' 

Scandal  consists  in  the  allegation  of  anything  which  is  unbecoming 
the  dignity  of  the  Court  to  hear,  or  is  contrary  to  good  manners,  or 
which  charges  some  person  with  a  crime  not  necessary  to  be  shown  in 
the  cause  : «  to  which  may  be  added,  that  any  unnecessary  allegation, 
bearing  cruelly  uj)on  the  moral  character  of  an  individual,  is  also  scan- 
dalous.' 

There  are  many  cases,  however,  in  which,  though  the  words  in  the 
record  are  very  scandalous,  yet,  if  they  are  material  to  the  matter  in 
dispute,  and  tend  to  a  discovery  of  the  point  in  question,  they  will  not 
he  considered  as  scandalous :  for  a  man  may  be  stated  on  the  record  to 
be  guilty  of  a  very  notorious  fraud,  or  a  very  scandalous  action,  as  in 

>    1  T.  &  J.  159. 

»  Ward  V.  Cooke,  5  Mad.  122 ;  Wynne  v.  Callander,  1  Euss.  293,  296 ;  Powell  v.  Cockerell,  i  Hare, 

557,  562. 
'  1  M.  &  K.  559. 
4  Ord.  69. 

=  Erskine  v.  Garthshore,  18  Ves.  114 ;  Ex  parte  Le  Heup,  ib.  221,  223. 
»  Wyatt's  P.  E.  383. 
'  Per  Lord  Eldon,  in  Ex  parte  Simpson,  15  Ves.  476 ;  and  see-  Cojjin  v.  Cooper,  6  Ves.  614. 
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the  caBe  of  a  brokerage  bond,  given  before  marriage,  to  draw  in  a  poor 
woman  to  marry ;  or  where  a  man  falsely  represents  himself  to  have  a 
great  estate,  when  in  fact  he  is  a  bankrupt ;  or  where  one  man  is  per- 
sonated for  another ;  or  in  the  case  of  a  common  cheat,  gamester,  or 
sharper  about  the  town :  in  these,  and  many  other  instances,  the  allega- 
tions may  appear  to  be  very  scandalous,  and  not  fit  to  remain  on  the 
records  of  the  Court ;  and  yet,  perhaps,  without  having  an  answer  to 
them,  the  party  may  lose  his  right ;  the  Court,  therefore,  always  judges 
whether,  though  matter  he  prima  facie  scandalous,  it  is  or  is  not  of  abso- 
lute necessity  to  state  it :  and  if  it  materially  tends  to  the  point  in 
question,  •  and  is  become  a  necessary  part  of  the  cause,  and  material  to 
the  defence  of  either  party,  the  Court  never  looks  uj)on  this  to  be  scan- 
dalous.* "Were  it  otherwise,  it  would  be  laying  down  a  rule  that  all 
charges  of  fraud  are  scandalous :  which  would  be  dangerous.  ^  Upon 
this  principle,  therefore,  it  has  been  determined,  that  if  a  bill  be  filed 
by  a  cestui  que  trust  for  the  purpose  of  removing  a  trustee,  it  is  not 
scandalous  or  impertinent  to  challenge  every  act  of  the  trustee  as  mis- 
conduct, or  to  impute  to  him  corrupt  or  improper  motives,  in  the  execu- 
tion of  the  trust,  or  to  allege  that  his  conduct  is  the  vindictive  conse- 
quence of  some  act  on  the  part  of  the  cestui  que  trust,  or  of  some  change 
in  his  situation.*  It  is  to  be  observed,  however,  that  in  such  case  it 
would  be  impertinent,  and  might  be  scandalous,  to  state  any  circum- 
stance as  evidence  of  general  malice  or  personal  hostility,  without  con- 
necting such  circumstance  with  the  acts  of  the  trustee  which  are 
complained  of:  because  the  fact  of  the  trustee  entertaining  general 
malice  or  hostility  against  the  plaintiff,  affords  no  necessary  or  legal 
inference  that  his  conduct  in  any  particular  instance  results  from  such 
motive. 

It  has  been  decided,  that  under  a  general  charge  of  immorality, 
evidence  of  particular  instances  of  misconduct  may  be  introduced. 
Where,  therefore,  such  evidence  can  be  made  use  of  under  the  general 
charge,  the  specific  instances  should  not,  if  it  can  be  avoided,  be  intro- 
duced into  the  bill ;  thus,  it  is  improper,  in  a  suit  which  is  founded 
upon  the  want  of  chastity  in  a  particular  individual,  as  in  cases  of  bills 
to  set  aside  securities  given  turpi  consideratione,  to  charge  particular 
instances  of  levity  which  might  affect  the  character  of  strangers,  and 
to  fill  the  record  with  private  scandal :  because  evidence  of  those  parti- 
lar  instances  may  be  given  under  the  general  charge.' 

1  merett  v.  Prythergch,  12  Sim.  365,  367 ;  B.  v.  W.,  31  Beav.  343  ;  S.  C,  mm.    A.v.B.,8  Jur.  N. 

S.  1141. 

2  Gilb.  For.  Kom.  207. 

=  Fenhoulet  v.  Fassavant,  2  Veo.  S.  24. 

■>  Earl  of  Portsmouth  v.  Fellows,  6  Mad.  450 ;  and  Bee  Anon.  1  M.  &  0.  78 ;  Lord  St.  John  v.  Lady 

at.  John,  11  Ves.  B26, 539 ;  Beeves  v.  Baker,  13  Beav.  436. 
«  yfhaley  v.  Norton,  1  Vern,  483 ;  Clarice  v.  Periam,  2  Atk.  333,  337. 
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Prom  what  has  been  said  before,  it  may  be  collected  that,  although 
nothing  relevant  can  be  scandalous,  matter  in  a  bill  may  be  impertinent 
without  being  scandalous.'  Impertinences  are  described  by  Lord  Chief 
Baron  Gilbert  to  be,  "where  the  records  of  the  Court  are  stuffed  with 
long  recitals,  or  with  long  digressions  of  matter  of  fact,  which  are 
altogether  unnecessary  and  totally  immaterial  to  the  matter  in  question  : 
as  where  a  deed  is  unnecessarily  set  forth  in  hcec  verba."^ 

It  is  to  be  observed,  that  neither  scandal  nor  impertinence,  however 
gross  it  may  be,  is  a  ground  of  demurrer :  it  being  a  maxim  of  pleading 
that  utile  per  inutile  non  vitiatur.^  "Where,  however,  there  is  scandal  in  a 
bill,  the  defendant  is  entitled  to  have  the  record  purified  by  expunging 
the  scandalous  matter;  and  it  was  formerly  the  same  with  reference  to 
impertinent  matter.  In  order  that  this  might  be  done,  the  course  for- 
merly was  for  the  defendant  to  move  the  Court  for  an  order  to  have 
the  bill  referred  to  a  Master  to  report  whether  it  was  scandalous  or 
impertinent.  This  reference  was  obtained  of  course,  and  being  general, 
without  specifying  the  particular  passages' objected  to,"*  obviously  pre- 
cluded the  party,  whose  pleading  was  alleged  to  be  scandalous  and 
impertinent,  from  exercising  any  judgment  upon  the  subject,  much  less 
from  submitting  to  have  the  objectionable  passages  expunged.  To 
remedy  this  it  was  provided  by  a  General  Order  of  the  Court,  that  no 
order  should  be  made  for  referring  any  pleading,  or  other  matter  for 
scandal  or  impertinence,  unless  exceptions  were  taken  in  writing,  to 
the  particular  passages  complained  of.^ 

The  practice  of  excepting  to  bills,  answers,  and  other  proceedings  for 
impertinence  has  been  abolished :  the  Court  may,  however,  direct  the 
costs  occasioned  by  any  impertinent  matter  introduced  into  any  pro- 
ceeding, to  be  paid  by  the  party  introducing  the  same,  upon  applica- 
tion being  made  to  the  Court  for  that  purpose : «  such  application  to 
be  made  at  the  time  when  the  Court  disposes  of  the  costs  of  the  cause 
or  matter,  and  not  at  any  other  time.''  The  Court  may  also,  without 
any  application  being  made,  declare  that  any  pleading,  petition  or  affida- 
vit, is  improper  or  of  unnecessary  length  ;  or  may  direct  the  taxing  mas- 
ter to  distinguish  what  part  thereof  is  improper,  or  of  unnecessary  length. ' 

'  Fenhoulet  v.  Fassavant,  2  Vcs.  S.  24. 

'  Gilb.  For.  Eom.  209:  and  see  Norway  v.  Howe,  1  Mer.  135;  Lowe  v.  Williams,  2  S.  &  S.  574; 
Sally  V.  Williams,  1  M'L.  &  T.  334;  Slack  v.  Mans,  t  Pri.  278,  n. ;  Omrvpertz  v.  Beet,  1  T.  & 
0.  Ex.  11^,  117;  Byde  v.  Masterman,  0.  &  P.  265,  271 :  5  Jur.  648:  Attorney- General  v.  Bick- 
ards,  6  Beav.  444,  449 :  1  Phil.  3S3,  386 :  7  Jur.  362 ;  S.  C  nom.  Sickards  v.  Attorney -General, 
12  CI.  &  F.  30 ;  9  Jur.  333 ;  Allfrey  v.  Allfrey,  14  Beav.  235  :  15  Jur.  831. 

3  See  Broom's  Maxims,  602. 

<  Harr.  byNewl.  43 :  1  T.  &  V.  519. 

»  38th  Ord.  May,  1845:  Sand.  Ord.  998:  afterwards  the  23rd  Ord.  Nov.,  1850,  was  substituted:  12 
Beav.  xxvii. 

«  15  &  16  Tic.  c.  86,  a.  17.    See  Dufowr  v.  Sigell,  4  De  G.  M.  &  G.  520,  636.    Our  Order  71. 

'  Ord.  XL.  11.    Our  Order  71  is  similar. 

8  Ord  XL.  9.  As  to  this  Ord.  see  Motyre  v.  Smith,  14  Beav.  396 ;  Mayor  of  Berwick  v.  Murray,  7 
De  G.  M.  &  G.  497 :  3  Jur.  N.  S.  1,  5 ;  and  for  form  of  Order  thereunder,  see  Seton  89,  No.  17. 
Our  Order  71  is  similar. 
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By  No.  6  of  our  Con.  G.  Orders,  exceptions  to  bills,  answers,  or  other 
proceedings  for  scandal  or  impertinence,  are  abolished.  By  Order  69, 
it  is  provided  that,  "If  upon  the  hearing  of  a  cause  or  matter,  the  Court 
is  of  opinion,  that  any  pleading,  petition,  or  affidavit,  or  any  part  of 
such  pleading,  petition,  or  affidavit,  is  scandalous,  the  Court  may  order 
such  pleading,  petition,  or  affidavit,  to  be  taken  off  the  file,  or  may 
direct  the  scandalous  matter  to  be  expunged,  and  is  -  to  give  such 
direction  as  to  costs  as  it  may  think  right."  Order  70,  declares  that 
"  A  motion  to  have  any  pleading,  petition,  or  affidavit  taken  off  the 
file  for  scandal,  or  to  have  the  scandalous  matter  expunged,  may  be 
made  at  any  time  before  the  hearing  of  the  cause  or  matter."  And 
Order  Tl,  provides  that,  "  If  uj)on  the  hearing  of  a  cause  or  matter  the  Court 
is  of  opinion  that  any  pleading,  petition,  or  affidavit,  is  of  unnecessary 
length,  the  Court  may  either  direct  payment  of  a  sum  in  gross  or  in 
lieu  of  taxed  costs  therefor,  or  it  may  direct  the  taxing  officer  to  look 
into  such  pleading,  petition  or  affidavit,  and  to  distinguish  what  part  or 
parts  thereof  is  or  are  of  unnecessary  length,  and  to  ascertain  the  costs, 
occasioned  to  any  party  by  any  unnecessary  matter :  and  the  Court  is 
to  make  such  order  as  it  thinks  just,  for  the  payment,  set-off,  or  other 
allowance  of  such  costs,  by  the  party  or  his  solicitor. 

It  appears  to  have  been  formerly  the  opinion  that,  in  cases  of  scandal, 
"the  Court  itself  was  concerned  to  keep  its  records  clean,  and  without 
dirt  or  scandal  appearing  thereon;"'  and  in  JEx parte  Simpson,^  Lord 
Eldon  said  that,  with  reference  to  the  subject  of  scandal  in  proceedings 
either  in  causes  or  in  bankruptcy,  he  did  not  think  that  any  application 
by  any  person  was  necessary  :  and  that  the  Court  ought  to  take  care 
that,  either  in  a  suit  or  in  a  proceeding  in  bankruptcy,  allegations 
bearing  cruelly  upon  the  moral  character  of  individuals,  and  not  rele- 
vant to  the  subject,  should  not  be  put  upon  the  record. 

As  this  is  the  first  occasion  upon  which  it  has  been  necessary  to 
refer  to  the  time  allowed  in  procedure,  it  will  be  convenient  to  state 
here  some  general  rules  concerning  the  manner  in  which  such  periods 
are  to  be  computed. 

Order  406,  of  our  Con.  G,  Orders,  provides  that,  "  Where  any  time, 
limited  from  or  after  any  date  or  event,  is  appointed  or  allowed  for 
doing  an  act,  or  taking  a  proceeding,  the  computation  of  such  time  is 
not  to  include  the  day  of  such  date,  or  of  the  happening  of  such  event, 
but  is  to  commence  at  the  beginning  of  the  next  followingd  ay ;  and  the 


1  2  p.  Wme.  313,  Arg. 

=  15  Ves.  4'i'6, 4T?.    As  to  BcandBl  in  a  proceeding  under  Ihe  summary  jurisdiction,  see  Be  Oornall 
1  Beav.  2S6. 
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act  or  proceeding  is  to  be  done  or  talcen  ai  the  latest  on  the  last  day  of 
siich  limited  time,  according  to  such  computation."  Order  407,  that 
"Where  the  time  for  doing  an  act,  or  taking  a  proceeding  expires 
on  a  Sunday,  or  .other  day  on  which  the  offices  are  closed,  and  by  reason 
thereof  such  act  or  proceeding  cannot  be  done  or  taken  on  that  day, 
such  act  or  proceeding  is,  so  far  as  regards  the  time  of  doing  or  taking 
the  same,  to  be  held  to  be  duly  done  or  taken,  if  done  or  taken  on  the 
day  on  which  the  offices  shall  next  open."  Our  order  412,  directs  that 
"  The  power  of  the  Court,  and  of  a  Judge  in  Chambers,  to  enlarge  or 
abridge  the  time  for  doing  an  act,  or  taking  a  proceeding  in  any  cause 
or  matter,  upon  such  (if  any)  terms  as  the  facts  of  the  case  may 
require,  or  to  give  any  special  directions  as  to  the  course  of  proceeding 
in  any  cause  or  matter,  is  unaffected  by  these  orders."  By  order  7,  it 
is  declared,  that  the  word  "month"  means  calendar  month  ;  but  by  a 
declaratory  order  of  17th  October,  1868,  the  word  "  month  "  used  in 
Order  88,  and  120,  is  to  be  read  as  "lunar  "  month. 

As  a  general  rule,  the  costs  occasioned  by  scandalous  matter,  and  of 
the  a2Jj)lication  to  have  it  expunged,  follow  the  decision ;  but  they 
should  be  a5ked  for  when  the  application  is  heard. ' 


Section  V. — The  Form  of  the  BUI 

Having  thus  endeavoured  to  point  out  the  matter  of  which  a  bill  in 
Equity  ought  to  consist,  it  remains  to  direct  the  reader's  attention  to 
the  form. 

The  form  of  an  original  bill  commonly  used,  previously  to  the 
late  Act,  according  to  the  analysis  of  Lord  Eedesdale,^  consisted  of 
nine  parts:  some  of  which,  however,  were  not  essential,  and  might  bo 
used  or  not,  at  the  discretion  of  the  person  who  prepared  it.  ^  These 
nine  parts  were  as  follows : — 

I.  The  address  to  the  person  or  persons  holding  the  Great  Seal. 

II.  The  names  and  addresses  of  the  parties  complainant. 

III.  The  statement  of  the  plaintiff's  case,  commonly  called  the  stating 

part. 

IV.  The  charge  that  the  defendant  unlawfully  confederated  with 
others  to  deprive  the  plaintiff  of  his  right. 

'  Mttsooti  V.  Balked,  4  Bro.  C.  C.  233 ;  JoMrell  v.  JoMrell,  12  Beav.  216. 

2  Ld.  Ked.  42. 

3  Ld.  Ked.  47: 
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V.  The  allegation  that  the  defendants  intend  to  set  up  a  particular 
sort  of  defence,  the  reply  to  which  the  plaintiff  anticipates  hy  alleging 
certain  facts  which  will  defeat  such  defence.  This  was  usually  termed 
the  charging  part,  from  the  circumstance  that  the  plaintiff's  allegations 
were  usually  introduced  by  way  of  charge,  instead  of  statement. 

VI.  The  statement  that  the  plaintiff  has  no  remedy  without  the 
assistance  of  a  Court  of  Equity:  which  was  termed  the  averment  0/ 
jurisdiction. 

VII.  The  interrogating  part,  in  which  the  stating  and  charging  part 
were  converted  into  interrogatories,  for  the  purpose  of  eliciting  from 
the  defendant  a  circumstantial  discovery,  upon  oath,  of  the  truth  or 
falsehood  of  the  matters  stated  and  charged. 

VIII.  The  prayer  for  relief,  adapted  to  the  circumstances  of  the  case. 

IX.  Tha  prayer  that  process  might  issue,  requiring  the  defendant  to 
appear  and  answer  the  bill :  to  which  sometimes  was  added  a  prayer 
for  a  provisional  writ,  such  as  an  injunction  or  a  ne  exeat  regno,  for  the 
p'urpose  of  restraining  some  proceedings  on  the  part  of  the  defendant, 
or  of  preventing  his  going  out  of  the  jurisdiction  till  he  had  answered 
the  bill.  And  as  against  some  of  the  defendants,  this  part  sometimes 
contained  a  prayer  that  such  parties  might,  upon  being  served  with  a 
copy  of  the  bill,  be  bound  bv  all  the  j)roceedings  in  the  cause. 

The  form  of  a  bill  has,  however,  been  materially  altered  by  the 
Chancery  Amendment  Act  of  1862,  by  which,  as  we  have  seen,'  it  is 
enacted  that  every  bill  "  shall  contain,  as  concisely  as  may  be,  a  narra- 
tive of  the  material  facts,  matters,  and  circumstances,  on  which  the 
plaintiff  relies  :  such  narrative  being  divided  into  paragraphs,  numbered 
consecutively  :  and  each  paragraph  containing,  as  nearly  as  may  be,  a 
separate  and  distinct  statement  or  allegation ;  and  shall  pray  specifi- 
cally for  the  relief  which  the  plaintiff  may  conceive  himself  entitled  to, 
and  also  for  general  relief.  "^ 

A  bill,  as  ordinarily  framed,  may  now  be  said  to  consist  of  the  first, 
second,  third,  and  eighth  parts  above  enumerated  only ;  the  charging 
part  is  indeed,  still  occasionally  inserted,  but  it  is  rather  as  part  of  the 
narrative  than  as  a  separate  part,  and  the  allegations  are,  by  most 
draftsmen,  introduced  as  statements,  and  not  by  way  of  charge  ;  so  that, 
practically,  this  part  may  now  be  considered  as  included  in  the  stating 
part.  3  The  averment  of  jurisdiction  is  also  still  sometimes  inserted, 
but  it  may  also,  when  inserted,  be  considered  as  a  portion  of  the  stating 

1  Ante. 

2  15  &  16  Vic.  c.  86,  a.  10.    The  present  form  of  bill  appears  to  be  a  return  to  the  more  ancient  form. 

See  Partridge  v.  Haycrqft,  11  Ves.  574. 
=  See  Mansell  v.  Meney,  2  J.  &  H.  313,  318. 
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part.  The  fourth  part,  or  charge  of  confederacy,  gradually  became  dis- 
used, and  is  now  universally  omitted;  the  seventh,  or  interrogating 
part,  is  now  omitted  by  express  enactment ; '  and  the  ninth  part,  or 
prayer  for  process,  is  also  omitted :  the  writ  of  subpcena  to  appear  and 
answer  the  bill  having  been  abolished.  =  The  prayer  for  an  injunction, 
or  a  ne  exeat  regno,  or  that  certain  formal  parties  may  be  bound  upon 
being  served  with  a  copy  of  the  bill,  is  inserted  M^hen  it  forms  part  of 
the  relief  adapted  to  the  circumstances  of  the  case  ;  but  then  it  properly 
forms  a  portion  of  the  eighth  part. 

Our  Order  l-i  provides  that  "  A  bill  of  complaint  is  to  be  in  the  form 
of  a  petition  addressed  '  To  the  Honourable  the  Judges  of  the  Court  of 
Chancery.'     It  must  contain 

"  I.  The  name  and  description  of  each  party  complainant, 

"  II.  The  name  of  each  i)arty  flefendant. 

"III.  The  name  of  the  place  at  which  witnesses  arc  intended  to  be 
examined. 

"  IV.  A  statement  of  the  piaintitt's  case  in  clear  and  concise  language. 

"  V.  A  prayer  for  the  specific  relief  to  Avhich  the  plaintiff  supposes 
himself  entitled  ;  but  the  prayer  for  general  relief  may  be  added." 

Order  75  declares  that  "  In  the  cases  enumerated  in  Schedule  B., 
hereunder  written,  the  bill  of  complaint  may  be  in  the  form,  or  to 
the  effect  set  forth  in  that  schedule  as  applicable  to  the  particular 
case:  and,  in  cases  not  enumerated  in  that  schedule,  forms  of  pleading 
similar  in  principle  may  be  adopted  whenever  a  more  detailed  state- 
ment is  not  necessary  for  the  full  developemont  of  the  case."  And 
by  Order  16,"  A  bill  of  complaint  is  not  to  contain  any  interrogatories : 
all  merely  formal  facts,  except  the  address  and  conclusion,  are  to  be 
omitted ;  and  the  signature  of  Counsel  is  unnecessary.' '  The  absence  of 
a  venue  in  the  margin  of  a  bill  is  not  a  cause  of  demurrer :  nor  is  a 
description  of  the  premises  which  omits  the  Township  or  Countj^.  It 
seems,  that  no  venue  being  stated  in  the  margin  of  the  bill  is  an  irregu- 
larity, and  may  be  taken  advantage  of  by  motion  to  compel  the  inser- 
tion of  a  venue.  3 

The  attention  of  the  reader  will,  therefore,  be  confined  to  the  four 
parts  above  enumerated,  as  the  distinct  parts  of  which  a  bill  now  con- 
sists. 

1  15  &  16  Vic.  c.  86,  s.  10,  and  by  our  Order  76. 

2  Ibid  s.  2.    Our  Order  6. 

3  Duncan  v.  Gearv.  10  Grant  34. 
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1.  Address  of  the  Bill. 

Every  bill  must,  by  the  English  practice,  be  addressed  to  the  person 
or  persons  who  have  the  actual  custody  of  the  Great  Seal  at  the  time  of 
its  being  filed  :  unless  the  seals  are  in  the  Queen's  own  hand,  in  which 
case  the  bill  must  be  addressed  "  To  the  Queen's  Most  Excellent  Majesty 
in  her  Sigh  Court  of  Chancery." ' 

If  the  Lord  Chancellor  or  Lord  Keeper  himself  be  a  party,  the  bill 
must,  in  like  manner,  be  addressed  to  the  Queen  ;  =  but  in  all  other  cases, 
including  a  case  where  the  Master  of  the  Eolls  is  a  party,'  the  bill 
must  be  directed  to  the  Lord  Chancellor,  or  other  person  having  the 
custody  of  the  Great  Seal. 

Upon  QYQvj  change  in  the  custody  of  the  Great  Seal,  or  alteration  in 
the  style  of  the  person  holding  it,  notice  of  the  form  in  which  bills  are 
to  be  addressed  is  put  up  in  the  Eecord  and  "Writ  Clerk's  office.  In  this 
Province  the  Bill  is  addressed  "  To  the  Honourable  the  Judges  of  the 
Court  of  Chancery." 

2.  Names  and  Addresses  of  the  Plaintiffs. 

It  is  not  only  necessary  that  the  names  of  the  several  complainants 
in  a  bill  should  be  correctly  stated,  but  the  description  and  place  of 
abode  of  each  plaintiff  must  be  set  out,  in  order  that  the  Court  and  the 
defendants  may  know  where  to  resort  to  compel  obedience  to  any  order 
or  process  of  the  Court,  and  particularly  for  the  payment  of  any  costs 
which  may  be  awarded  against  the  plaintiffs,  or  to  punish  any  improj)cr 
conduct  in  the  course  of  the  suit. " 

It  seems  that  a  demurrer  will  lie  to  a  bill  which  does  not  state  the 
place  of  abode  of  the  plaintiff;  and  that  if  the  bill  describes  the  plain- 
tiff as  residing  at  a  wrong  place,  the  fact  may  be  taken  advantage  of  by 
plea ;  though  a,  defendant  cannot  put  in  such  a  plea,  after  a  demurrer^ 
upon  the  same  ground,  has  been  overruled,  without  leave  of  the  Court.* 

'  2  West  Syml).'  194, 1). 

'  4  Vin.  Kb.  385;  Leg.  Jud.  in  Ch.  44,  858;  Jud.  Auth.  M.  E.  179,  182;  Ld.  Red.  7;  Coop.  Eq.  PI. 
23.  Braithwaite's  Pr.  20.  In  1  Prax.  Aim.  463,  is  a  precedent  of  a  bill  by  Lord  Chancellor  Jef- 
feries,  addressed  to  the  King's  Most  Excellent  Majesty,  and  praying  his  Majesty  to  grant- the 
usual  process  of  Sudpmna  /  and  in  Vol.  II.  of  the  same  book,  310,  is  to  be  found  an  answer  to 
the  same  bill.  The  final  decree  in  such  cases  is,  "  By  the  Queen's  Most  Mxcettmt  Majesty,  in 
her  High  Cmirt  of  Chancery r  and  is  signed  by  her :  Leg.  Jud.  in  Oh.  254, 256.  In  Lard  Keeper 
V.  Wyld.  1  Vern.  139,  where  Lord  Keeper  Guildford  and  others  were  plaintiffs,  the  Master  of  the 
Rolls  and  one  of  the  Chief  Justices  sat  to  decide  the  cause :  Coop.  Bq.  PI.  23. 

3  See  Leg.  Jud.  in  Ch.  44,  where  It  is  stated  that  in  the  bundle  of  Chancery  parchments  in  the 

Tower,  there  is  a  bill  by  Moreton,  Keeper  of  the  Rolls,  directed  to  the  Right  Rev.  Father  in 
God,  Robert,  Bishop  of  Bath  and  Wells :  Coop.  Eq.  PI.  23,  n.  (p). 

4  Ld.  Red.  42.    And  see,  as  to  what  is  a  sufficient  description,  Griffith  v.  Sicketts,  5  Hare,  195; 

Sibiering  t.  Earl  ofSalcarras,  1  De  G.  &  S.  683:  12  Jur.  108. 
»  Bowley  v.  Moles,  1  S.  &  S.  511 :  Smith  y.  Smith,  Kay,  App.  22.  In  Sainbrigge  v.  Orton,  20  Beav. 
28,  however,  Sir  John  Romilly,  M.  R.,  appears  to  have  doubted  whether  such  a  plea  can  he 
maintained ;  and  if  such  a  plea  is  bad,  so,  it  is  apprehended,  would  a  demurrer  be,  where  no  ad- 
dress is  stated.  It  is  to  be  observed  that,  in  Mowley  v.  Secies,  the  demurrer  was  overruled,  and 
in  Smith  y.  Smith  the  plea  diBSllov/eC.    "      '  •  ^    .    .      .  . .     - 

The  reader  will  bear  in  mind  that  "p* 
stituted,  the  English  cases  referring  t 
the  word  "  plea  "  is  nsed. 


FORM   OF   THE   BILL. 


2^S 


The  modern  practice,  however,  in  such  cases,  is  not  to  demur,  or 
plead  to  the  bill,  but  to  apply  by  special  motion,'  on  notice  to  the  plain- 
tiff, that  he  may  give  security  for  costs,  and  that  in  the  meantime  pro- 
ceedings in  the  suit  may  be  stayed. ^  Thus,  in  Simpson  v.  Burton,^  Lord 
Langdale,  M.  E.,  said :  "  There  can  be  no  doubt,  that  it  is  the  duty  of  a 
plaintiif  to  state  his  place  of  residence,  truly  and  accurately  at  the  time 
he  files  his  bill ;  and  if,  for  the  purpose  of  avoiding  all  access  to  him, 
he  wilfully  misrepresents  his  residence,  he  will  be  ordered  to  give 
security  for  costs.  I  do  not  think  the  rule  extends  to  a  case  where  he 
has  done  so  innocently,  and  from  mere  error."*  It  is  to  be  observed, 
that,  in  this  case,  all  the  plaintiffs  were  incorrectly  described  in  the 
bill;  but  there  does  not  appear  to  be  any  decision  upon  the  point, 
where  there  have  been  several  plaintiffs,  one  or  more  of  whom  are  cor- 
rectly described,  and  the  rest  not  so.  It  is  presumed,  however,  from 
analogy  to  the  practice  where  there  are  several  plaintiffs,  one  only  of 
whom  is  resident  abroad,  =  that  the  Court  would  not,  in  such  case,  require 
those  plaintiffs  who  are  not  properly  described  to  give  security. 

Where  a  bill  is  filed  on  behalf  of  an  infant,  or  person  of  unsound 
mind  not  so  found,  it  is  not  necessary  or  usual  to  describe  the  plaintiff 
by  his  place  of  abode  ; "  because  an  infant  or  person  of  unsound  mind 
is  not  responsible  either  for  costs  or  for  the  conduct  of  the  suit ;  the 
description  and  place  of  abode  of  the  next  friend  must,  however,  be  set 
out.  In  the  case  of  a  married  woman  suing  by  her  next  friend,  it  is 
usual,  but  not  essential,  to  set  out  the  address  of  the  married  woman, 
but  the  address  of  the  next  friend  must  be  stated ; ''  and  where  a  mar- 
ried woman  sues  as  a  feme  sole,  that  fact  must  be  stated  in  this  part  of 
the  bill. 

The  address  of  a  peer  of  the  realm  or  of  a  corporate  body,  suing  as 
plaintiff,  need  not  be  stated  in  the  bill. ' 

A  plaintiff  in  a  cross  bill  is  not  required  to  give  security  for  costs  on 
the  ground  of  insufficient  description  of  residence.' 

The  defendant  should  apply  that  the  plaintiff  may  give  security  for 

>  Tynte  t.  Bodge,  3  J.  &  H.  693. 

^  Sandys  t.  Long,  3  M.  &  K.  48T ;  see  also  Bailey  y.  Qundry,  1  Keen,  53 ;  Campbell  v.  Andrews,  13 
Sim.  578 ;  Bairibrigge  v.  OrUm,  SO  Beav.  38. 

>  1  BeaY.  556. 

«  See  also  Watts  v.  KeUy,  6  W.  E.  306,  V.  C.  W. ;  Smith  v.  Cornfoot,  1  De  G.'  &  S.  684;  12  Jur. 

360 :  OriMth  v.  Sielcetts,  5  Hare,  195 ;  Player  r.  Anderson,  15  Sim.  104 ;  Manby  t.  Bewicke,  8 

De  Q.  M.  &  G.  463  :  3  Jur.  N.  S.  671 ;  Kerr  T.  Gillespie,  7  Beav.  369;  Knight  v.  Cory,  9  Jur 

N.  S.491 :  11  W.  e.  254,  V.  C.  W. 
°  Seea?ife. 

«  Braithwaite's  Pr.  35. 
'  Braithwaite'sPr.  31,25.    If  tlie  next  friend  of  a  plaintiff  be  nndescribed  in  the  bill,  he  may,  on 

epecial  application  by  motion,  be  ordered  to  give  security  for  costs ;   see  Kerr  v.  Gillespie, 

and  Watts  v.  Kelly,  uM  sup. 
s  Braithwaite's  Pr.  25. 
'  Wild  V.  Mwray,  18  Jur.  892,  V.  C.  W. ;  see  also  Vincent  v.  Hunter,  5  Hare,  330 ;  Watteeu  v.  Sil- 

lam,  3  De  a  &  S.  516 :  14  Jur.  165 ;  Sloggett  v.  Tiant,  IS  Sim.  187. 
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costs  as  soon  as  he  becomes  aware  of  the  fact  that  the  plaintiff's  address 
is  incorrectly  stated  in  the  bill ;  and  if  the  defendant  takes  any  active 
steps  in  the  cause  after  he  becomes  so  aware,  and  before  applying,  it 
will  be  a  waiver  of  his  right  to  security.' 

Where  a  plaintiff  sues  as  executor  or  administrator,  it  is  not  neces- 
sary so  to  describe  himself  in  this  part  of  the  bill :  though,  as  we  have 
seen  before,  it  is  necessary  that  it  should  appear  in  the  stating  part  that 
he  has  du.ly  proved  the  will  or  obtained  administration,  as  the  casejnay 
be.2 

"Where  a  plaintiff  sues  on  behalf  of  himself  and  of  others  of  a  similar 
class,  it  should  be  so  stated  in  this  part  of  the  bill ;  and  the  omission  of 
such  a  statement  will,  in  many  cases,  render  a  bill  liable  to  objection 
for  want  of  parties,  3  and  in  other  cases  will  deprive  the  plaintiff  of 
his  right  to  the  whole  of  the  relief  which  he  seeks  to  obtain.  Thus, 
in  the  case  of  a  single-bond  creditor  suing  for  satisfaction  of  his  debt 
out  of  the  personal  and  real  estate  of  his  debtor,  and  not  stating  that  he 
sues  "  on  behalf  of  himself  and  the  other  specialty  creditors,"  he  can 
only  have  a  decree  for  satisfaction  out  of  the  personal  estate  in  a  due 
course  of  administration,  and  not  for  satisfaction  out  of  the  real  estate.' 

3.  Stating  Part. 

With  respect  to  the  manner  in  which  the  plaintiff's  case  should  be 
presented  to  the  Court,  it  is  to  be  observed,  that  whatever  is  essential 
to  the  rights  of  the  plaintiff,  and  is  necessarily  within  his  knowledge, 
ought  to  be  alleged  positively :  ^  and  it  has  been  determined,  upon 
demurrer,  that  it  is  not  a  sufiS.cient  averment  of  a  fact,  in  a  bill,  to 
state  that, a  plaintiff"  "is  so  informed ;"«  or  to  say  that  one  defendant 
alleges,  and  the  plaintiff  believes,  a  statement  to  be  true : ''  nor  is  an  alle- 
gation, that  the  defendant  sets  up  certain  pretences,  followed  by  a 
charge  that  the  contrary  of  such  pretences  is  the  truth,  a  sufficient 
allegation  or  averment  of  the  facts  which  make  up  the  counter  state- 
ment. = 

The  claims  of  a  defendant  may  be  stated  in  general  terms,  and  if  a 

1  Swanzy  v.  Swi}nzy,'i  K.  &  J.  237 :  4  Jur.  N.  a.  1013. 

2  Ante. 

3  Ante. 

<  Bedford  t.  ieto/i,  a  Dick.  23T:  May  v.  Selby.l  Y.  &  0.  C.  0.  235  ;  Connottyv.  M'Dermott,  S  Jo. 
&  Lat.  260 ;  Pmsford  v.  Bartiey,  8  J.  &  H.  736;  Johmon  v.  Comptm,  4  Sim.  47.  If,  however, 
a  defect  of  tliis  description  appear  at  tlie  liearing,  tlie  Court  will  allow  the  case  to  stand  over, 
with  liberty  to  the  plaintilTto  amend,  ibid.;  Biscoe  v.  Waring,  Eolls,  7  Aug.  1835,  MS. 

*>  Ld.  Eed.  41 ;  Darthez  T.  Clemens,  6  Beav.  166, 169 ;  Munday  v.  Knight ,  3  Hare,  497,  B02 ;  Pad- 
wick  T.  Hurst,  18  BeaT.  575 :  IS  Jur.  763 ;  Bainbrigge  v.  Moss,  3  Jur.  N.  S.  58,  V.  C.  W. 

»  LordUxbridge  v.  Stamland,  1  Ves.  8.  56. 

'  Egrerrumt  v.  Cowell,  5  BeaT.  620,  622 ;  Hodgson  v.  Sspinasse.  10  Beav.  473. 

'  Mint  V.  Meld,  2  Anst.  543 ;  Houghton  v.  Reynolds,  2  Hare,  267 :  7  Jur.  414. 
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matter  essential  to  the  determination  of  the  plaintiff's  claim  is  charged 
to  rest  within  the  knowledge  of  a  defendant,  or  must  of  Eecessity  be 
within  his  knowledge,  and  is  consequently  the-  subject  of  a  part  of  the 
discovery  sought,  a  precise  allegation  is  not  required.' 

In  general,  however,  a  plaintiff  must  state  upon  his  bill  a  case  upon 
which,  if  admitted  by  the  answer,  or  proved  at  the  hearing,  the  Court 
could  make  a  decree ;  and,  therefore,  where  a  bill  was  filed  to  restrain 
a  defendant  from  setting  up  outstanding  terms,  in  bar  of  the  plaintiff's 
right  at  law ;  not  stating  that  there  were  any  outstanding  terms  or 
estates,  but  merely  alleging  that  the  defendant  threatened  to  set  up 
some  outstanding  term,  or  other  legal  estate,  Sir  Lancelot  Shadwell, 
V.  C,  allowed  a  demurrer,  on  the  ground  that  the  bill  ought  to  have 
stated  what  the  outstanding  term  or  estate  was.^ 

Although  the  rules  of  pleading  in  Courts  of  Equity,  especially  in  the 
case  of  bills,  are  not  so  strict  as  those  adopted  in  Courts  of  Law,  yet,  in 
framing  pleadings  in"  Equity,  the  draftsman  will  do  well  to  adhere  as 
closely  as  he  can  to  the  general  rules  laid  down  in  the  books  which 
treat  of  Common  Law  pleadings,  whenever  such  rules  are  applicable  to 
the  case  which  he  is  called  upon  to  present  to  the  Court ;  for  there  can 
be  no  doubt,  that  the  stated  forms  of  description  and  allegation  which 
are  adopted  in  pleadings  at  Law  have  all  been  duly  debated  under 
every  possible  consideration,  and  settled  upon  solemn  deliberation,  and 
that,  having  been  established  by  long  iisage,  experience  has  shown 
them  to  be  preferable  to  all  others  for  conveying  distinct  and  clear 
notions  of  the  subject  to  be  submitted  to  the  Court;  and  if  this  be  so  at 
Law,  there  appears  to  be  no  reason  why  they  should  not  be  considered 
as  equally  applicable  to  pleadings  in  Courts  of  Equity,  in  cases  where 
the  object  of  the  pleader  is  to  convey  the  same  meaning  as  that  affixed 
to  the  same  terms  in  the  ordinary  Courts.  Thus,  as  at  Law,  if  a  man 
intends  to  allege  a  title  in  himself  to  the  inheritance  or  freehold  of  lands 
or  tenements  in  possession,  he  ought  regularly  to  say  that  he  is  seised i 
or,  if  he  allege  possession  of  a  term  of  years,  or  other  chattel  real,  that 
he  IB  possessed ;^  if  he  allege  seisin  of  things  manurable,  as  of  lands,  tene- 
ments, rents,  &c.,  he  should  say  that  he  was  seised  in  Ms  demesne  as  of  fee; 
and  if  of  things  not  manurable,  as  of  an  advowson,  he  should  allege  that 
he  is  seised  as  of  fee  and  right,  omitting  the  words  in  his  demesne,'^  so  that 
there  seems  to  be  no  reason  why  the  same  forms  of  expression  should 
not  be  equally  proper  in  stating  the  same  estates  in  Equity.     It  is, 

1  Ld.  Red.  42. 

''  Stamlmry  v.  ArkwrigM,  6  Sim.  481,  485 ;  see  alao  Jones  v.  Jones,  3  Mer.  161, 175 ;  Barier  t. 

Hunter,  cited  ib.  170, 173;  Frietas  v.  SosSandos,  1  T.  &  J.  574. 
3  Stephen  on  PI.  233,  242 ;  Whitworth  Bq.  Prec.  162,  n.,  et  slq. 
*  Mel. 
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indeed,  the  general  practice  in  all  well-drawn  pleadings,  to  insert  them, 
although  they  are  frequently  accompanied  with  other  words,  which  are 
sometimes  added  by  way  of  enlarging  their  meaning,  and  of  extending 
them  to  other  than  mere  legal  estates.  Thiis,  in  stating  a  seisin  in  fee, 
the  words  "or  otherwise  well  entitled  to,"  are  frequently  added  :  although 
it  would  seem  that,  in  some  cases j  the  addition  of  these  words  would  be 
incorrect,  and  might  render  the  allegation  too  uncertain." 

In  recommending  the  use,  in  pleadings  in  Equity,  of  such  technical 
expressions  as  have  been  adopted  in  pleadings  at  Common  Law,  it  is 
not  intended  to  suggest  that,  in  Equity,  the  use  of  any  particular  form 
of  words  is  absolutely  necessary,  or  that  the  same  thing  may  not  be 
expressed  in  any  terms  which  the  draftsman  may  select  as  proper  to 
convey  his  meaning,  provided  they  are  adequate  for  that  purpose.  All 
that  is  contended  for  is,  that  notwithstanding  the  looseness  with  which 
pleadings  in  Courts  of  Equity  may,  consistently  with  the  principles  of 
those  Courts,  be  worded,  yet,  where  it  is  intended,-to  express  things  for 
which  adequate  legal  or  technical  expressions  have  been  adopted  in 
pleadings  at  Law,  the  use  of  sij.ch  expressions  will  be  desirable,  as  best 
conducing  to  brevity  and  clearness.  Assuming,  therefore,  that  even  in 
pleadings  in  Equity  the  same  form  of  words,  as  are  used  in  pleadings  at 
Law  may  generally  be  introduced  with  advantage,  the  reader's  atten- 
tion will  here  be  directed  to  some  of  the  rules  adopted  in  legal  plead- 
ings, which  may  with  good  effect  be  adopted  in  Equity. 

Thus,  it  is  a  rule  in  pleading,  at  Common  Law,  that  the  nature  of  a 
conveyance  or  alienation  should  be  stated  according  to  its  legal  effect, 
rather  than  its  form  of  words. ^ 

It  may  be  observed,  however,  that  although  it  is  desirable,  in 
stating  instruments,  that  this  rule  should  be  adhered  to,  and  that  the 
substance  only  of  such  instruments,  as  are  necessary  to  be  set  out  should 
be  stated,  without  repeating  them  in  Twee  verba,  yet  cases  may  arise  in 
which  it  is  convenient  to  state  written  documents  in  their  very  words. 
This  occurs,  whenever  any  question  in  the  cause  is  likely  to  turn  upon 
the  precise  words  of  the  instrument,  as  in  the  case  of  bills  filed  for  the 
establishment  of  a  particular  construction  of  a  will  which  is  informally 
or  inartificially  worded ;  in  such  bills,  the  words  which  are  the  subject 
of  the  discussion  ought  to  be  accurately  set  out,  'in  order  more  specifi- 
cally to  point  the  attention  of  the  Court  to  them.  Indeed,  wherever 
informal  instruments  are  insisted  on,  upon  the  construction  of  which 
any  difiiculty  is  likely  to  arise,  as  is  frequently  the  case  in  agreements 
reduced  into  writing  by  persons  who  have  not  been  professionally 

1  Baring  v.  Nash,  1 V.  &  B.  551.       " 

2  Stephen  on  PI.,  237. 
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educated,  or  which  are  insisted  on  as  resulting  from  a  written  corres- 
pondence :  in  all  such  cases,  the  written  instruments  relied  on,  or  at 
least  the  material  jjarts  of  them,  should  be  set  out  in  hcec  verba.  So  also, 
in  'bills  filed  for  the  purpose  of  carrying  into  effect  written  articles, 
upon  the  construction  of  which,  although  they  are  formally  drawn, 
questions  are  likely  to  arise,  such  articles  or  so  much  of  them  as  are 
likely  to  give  rise  to  questions,  should  be  accurately  stated.  In  many 
cases  also,  the  expressions  of  an  instrument  or  writing  are  such  that 
any  attempt  to  state  their  substance,  without  introducing  the  very 
words  in  which  they  are  expressed,  would  be  ineffectual :  in  such  cases, 
also,  it  is  best  that  they  should  be  set  forth;  and  where  a  deed  or  agree- 
ment, or  other  instrument  relied  upon  by  the  plaintiff  has  been  lost  or 
mislaid,  and  is  not  forthcoming,  it  may  be  useful,  if  it  can  be  done,  to 
set  out  the  contents  of  the  instrument  at  length,  in  order  to  obtain  an 
admission  of  the  contents  from  the  defendant  in  his  answer. 

With  reference  to  the  subject  of  stating  written  instruments,  it  may 
be  observed,  that  it  is  a  rule  in  pleading  at  Law,  that  where  the  nature 
of  a  conveyance  is  such  that  it  would,  at  Common  Law,  be  valid  without 
deed  or  writing,  there  no  deed  or  writing  need  be  averred,  though  such 
document  may  in  fact  exist ;  but  where  the  nature  of  the  conveyance 
requires,  at  Common  Law,  a  deed  or  other  written  instrument,  such 
instrument  must  be  alleged. '  The  same  rule  has,  it  would  seem,  been 
adopted  with  respect  to  pleadings  in  Equity ;  thus,  in  stating  a  convey- 
ance by  bargain  and  sale,  it  is  not  essential  to  state  that  it  was  enrolled : 
for  though  such  a  process  is  rendered  necessary  by  statute,  it  was  not 
so  at  Common  Law.^ 

In  a  bill  for  specific  performance  of  an  agreement  relating  to  land,  it 
is,  however,  necessary  to  allege  that  the  agreement  is  in  writing ;  = 
otherwise,  the  bill  will  be  demurrable ;  but  it  is  not  necessary  to  allege 
that  it  has  been  signed;*  because,  from  the  statement  that  it  is  in  writ- 
ing, it  is  necessarily  to  be  inferred  that  it  has  been  signed.^ 

It  may  be  noticed,  in  this  place,  that  where  an  agreement  relied  upon 
in  a  bill  is  to  be  collected  from  the  letters  between  the  parties,  the  letters 
may  be  stated  in  the  bill,  either  as  constituting  the  alleged  agreement, 
or  as  evidence  of  an  alleged  parol  agreement.    In  the  first  case,  the 

1  Stephen  on  PL  238,  287,  288. 

2  See  Earriaon  v.  Hogg,  2  Ves.  J.  327. 

»  "Whitchurch  v.  SeMs,  2  Bro.  C.  C.  559,  568;  SedUng  v.  WilTcs,  3  Bra.  C.  C.  400 ;  Barkworth  v. 
Tmmg,  4  Drew  1 ;  3  Jur.  N.  S.  34 ;  Wood  v.  Midgeley,  5  De  G.  M.  &  Q.  41.  A  trust  need  not 
■fae  alleged  to  te  In  writing,  tut  it  is  sufficient  if  the  trust  le  proved  by  writing  at  the  hearing, 
see  Baviei  v.  Otty,  10  Jur.  N.  S.  506 :  12  W.  E.  688,  M.  E. ;  ib.  896,  L.  JJ. :  and  see  Forster  v. 
Hole,  3  VeB.  696 ;  Randall  v.  Morgan,  12  Ves.  74,  and  comp.  the  4th  and  7th  sects,  of  Stat,  of 
Frauds. 

<  But  T.  Eobson,  1  S.  &  S.  543;  Barkworih  v.  Young,  4  Drew  1 ;  3  iTur.  N.  S.  34. 

•  BarTiworth  v.  Tmng,  ubi  svp. 
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defendant  may  insist  that  they  do  not  make  out  a  concluded  agreement 
and  that  no  intrinsic  evidence  can  be  received ;  in  the  latter,  he  may 
plead  the  Statute  of  Frauds. ' 

It  is  upon  the  principle  above  referred  to,  that  although  stamping  is, 
by  sundry  Acts  of  Parliament,  rendered  necessary  to  the  validity  of  a 
variety  of  instruments,  it  is  not  necessary,  nor  is  it  even  usual,  in  plead- 
ings, to  aver  that  such  instruments  have  been  duly  stamped. 

It  is  to  be  observed  also,  that  the  rule  of  pleading  above  referred  to 
applies  only  to  cases  in  which  the  necessity  for  a  conveyance  or  agree- 
ment being  in  writing,  is  superadded  by  statute  to  things  which  at 
Common  Law  might  have  been  by  parol;  but  where  a  thing  is  originally 
created  by  Act  of  Parliament,  and  required  to  be  in  writing,  it  must 
then  be  stated,  with  all  the  circumstances  required  by  the  Act.  Thus, 
it  was  necessary  to  allege  that  a  devise  of  lands  (which  at  Common  Law 
is  not  valid,  and  was  first  authorized  by  the  statutes  32  Hen.YIII.  c.  1, 
and  34  Hen.  VIII.  c.  5,)  had  been  made  in  writing,  which  is  the  only 
form  in  which  those  statutes  authorize  it  to  be  made.^ 

It  seems,  however,  that  it  is  sufficient,  under  the  present  Wills  Act,  = 
to  allege,  that  a  will  has  been  duly  made,  or  duly  made  in  writing : 
and  that  it  is  not  necessary  to  allege  the  signature  and  attestation,  as 
required  by  the  Act.* 

It  has  been  before  stated,  that  it  is  a  rule  in  pleading,  that  whenever 
at  Common  Law  a  written  instrument  was  not  necessary  to  complete  a 
conveyance,  it  is  not  necessary  in  pleading  to  aver  it,  although  such  an 
instrument  has  been  rendered  necessary  by  statute,  and  has  been 
execu;ted.  The  converse  of  this  is  also  a  rule,  so  that,  whenever  a  deed 
in  writing  is  necessary  by  Common  Law,  it  must  be  shown  in  pleading; 
therefore,  if  a  conveyance  by  way  of  grant  be  pleaded,  a  deed  must  be 
alleged;  because  matters  that  " lie  in  grant,"  according  to  the  legal 
phrase,  can  pass  by  deed  only.»  Thus,  in  Henning  v.  Willis,^  where  the 
plaintiff  filed  a  bill  for  tithes,  and  set  up  by  way  of  title  a  parol  demise 
by  the  impropriator  for  one  year,  the  defendant  demurred  for  want  of 
title  in  the  plaintiff,  and  the  plaintiff  submitted  to  the  demurrer.  Upon 
the  same  ground,  in  Jackson  v.  Benson, ''  where  the  bill  prayed  an  account 
of  tithes,  and  merely  stated  that  the  impropriate  rector  demised  the 
tithes  to  him,  a  demurrer,  put  in  by  the  defendant,  was  considered  to 

1  Birce  v.  Bletchley,  6  Mad.  It :  Skinner  v.  M-BouaU,  3  De  G.  &  S.  265 ;  12  Jur.  741 :  Sugd.  V.  &  P. 

149;  Darl.V.  <»P.  649.  '      " 

2  Stephen  on  PI.  239. 

=  1  Will.  IV.  andl  Vic.  c.  26. 

»  Hyde  y.  Edwards,  12Beav.  160 ;  13  Jur.  757, 

'  Stephen  on  PI.  239. 

»  3  Wood,  29 :  S  E.  &  T.  188. 

'  M'Cel.  62;  ISPri.  131. 
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be  well  founded :  and  in  Williams'v.  Jones, '  the  same  objection  was  taken 
at  the  hearing,  and  would  have  prevailed,  had  it  not  appeared  that  the 
impropriators  had  originally  been  made  parties  to  the  suit,  but  had 
been  dismissed  in  consequence  of  their  having  disclaimed  all  interest  in 
the  tithes  in  question.  = 

It  may  be  noticed  here  that,  in  stating  deeds  or  other  written  instru- 
ments in  a  bill,  it  is  usual  to  refer  to  the  instrument  itself,  in  some  such 
words  as  the  following,  viz. ;  "  as  by  the  said  indenture,  ivhen  produced,  will 
appear."  The  effect  of  such  a  reference  is  to  make  the  whole  document 
referred  to  part  of  the  record.  It  is  to  be  observed,  that  it  does  not 
make  it  evidence ;  in  order  to  make  a  document  evidence,  it  must,  if 
not  admitted,  be  proved  in  the  usual  way ;  but  the  effect  of  referring  to 
it  is  to  enable  the  plaintiff,  to  rely  upon  every  part  of  the  instrument, 
and  to  prevent  his  being  precluded  from  availing  himself,  at  the  hear- 
ing, ^  of  any  portion,  either  of  its  recital  or  operative  part,  which  may 
not  be  inserted  in  the  bill,  or  which  may  be  inaccurately  set  out.  Thus, 
it  seems  that  the  plaintiff  may,  by  his  bill,  state  simply  the  date  and 
general  purport  of  any  particular  deed  or  instrument  under  which  he 
claims,  and  that  such  statement,  provided  it  is  accompanied  by  a  reference 
to  the  deed  itself,  will  be  sufScient.  As  in  Pouncefort  v.  Lord  Lincoln,'^ 
where  the  plaintiff's  claims  were  founded  on  a  variety  of  deeds,  wills, 
and  other  instruments ;  but  to  avoid  expense,  or  for  some  other  ptirpose, 
the  dates  and  general  purport  only  of  such  instruments  were  stated  in 
the  bill,  with  reference  to  them.  This  manner  of  stating  the  case  does 
not  appear  to  have  been  considered  as  a  ground  of  objection  to  the  bill ; 
but  when  the  cause  was  brought  to  a  hearing,  Sir  Thomas  Clarke,  M.  B., 
referred  it  to  the  Master  to  state  the  rights  claimed  by  the  plaintiff 
under  the  several  instruments  mentioned  in  the  bill,  and  reserved  costs 
and  further  directions  until  after  thd  report,  and  the  cause  was  after- 
wards heard,  and  a  decree  made,  on  the  report,  which  stated  the  instru- 
ments. It  is  obvious  that  the  method  of  stating  the  plaintiff's  title 
adopted  in  the  above-mentioned  case,  was  one  of  great  inconvenience  ; 
and  although  it  has  been  referred  to  here,  it  is  by  no  means  from  a 
wish  to  recommend  its  adoption  as  a  precedent.  It  is  always  necessary, 
in  drawing  bills,  to  state  the  case  of  the  plaintiff  clearly,  though 
succinctly,  upon  the  record ;  and  in  doing  this,  care  should  be  taken  to 
set  out  precisely  those  deeds  which  are  relied  upon,  and  those  parts  of 
the  deeds  which  are  most  important  to  the  case. 

Although  the  same  precision  of  statement  is  not  required  in  bills  in 

'  Tounge,  253. 

"  Younge,  355 ;  and  see  ante. 

*  But  on  the  argimient  of  a  demurrer,  he  cannot  avail  himself  of  the  portion  not  set  out :  Sarmer 

V.  Gooding,  3De  G.  &  S.  407,  4X0 ;  Cfumon  v.  Tite,  1  Giff.  395 :  4  Jnr.  N.'S. 579. 

*  1  Diclc.  86a. 
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Equity  as  in  pleadings  at  Law,  yet  it  is  absolutely  necessary  that  such 
a  convenient  degree  of  certainty  should  be  adopted,  as  may  serve  to 
give  the  defendant  full  information  of  the  case  which  he  is  called  upon 
to  answer.  In  Cressett  v.  Mitton, '  Lord  Thurlow  observed,  "  special 
pleading  depends  upon  the  good  sense  of  the  thing,  and  so  does  pleading 
here ;  and  though  pleadings  in  this  Court  run  into  a  great  deal  of 
unnecessary  verbiage,  yet  there  must  be  something  substantial ;"  and 
in  Lord  Eedesdale's  Treatise  it  is  said,  that  the  rights  of  the  several 
parties,  the  injury  complained  of,  and  every  other  necessary  circum- 
stance, as  time,  place,  manner,  or  other  incidents,  ought  to  be  plainly, 
yet  succinctly  alleged.^  And,  in  several  cases,  demurrers  have  been 
allowed  to  bills  on  the  ground  of  the  vagueness  and  uncertainty  of 
their  statements. '  Upon  the  same  principle,  a  mere  allegation  that 
the  defendant  is  a  trustee  for  the  plaintiff,  not  supported  by  the  facts 
stated,  will  not  prevent  a  demurrer  ; "  and  so,  a  statement  that  a  defen- 
dant claimed  an  interest  as  purchaser,  under  an  alleged  agreement,  but 
that  such  agreement,  if  any,  had  been  long  since  abandoned  and  waived, 
was  held  insufiicient  to  prevent  a  demurrer  by  that  defendant. «  How- 
ever, where  in  a  bill  for  specific  performance  of  an  agreement  to  take 
an  assignment  of  a  lease,  the  plaintiff  stated  a  covenant  in  the  lease  not 
to  assign  without  license  of  the  lessor,  and  did  not  aver  that  the  plain- 
tiff had  or  could  obtain  such  a  license ;  there  being  no  statement  of  a 
proviso  for  re-entry  on  default,  the  Court  overruled  a  demurrer,  and, 
at  the  hearing,  directed  a  reference  to  inquire  whether  the  plaintiff 
could  make  a  good  title. « 

With  respect  to  the  allegation  of  time,  it  is  to  be  observed  that,  where 
it  is  material,  it  ought  to  be  alleged  with  such  a  degree  of  accuracj',  as 
may  prevent  any  possibility  of  doubt  as  to  the  period  intended  to  be 
defined.  Thus,  in  prescribing  for  a  modus  in  a  bill,  it  is  necessary  that  ■ 
a  time  for  the  payment  of  it  should  be  mentioned ; '  and,  formerly,  it 
appears  to  have  been  considered,  that  not  only  the  day  of  payment 
should  be  mentioned,  but  that  laying  the  day  of  payment  on 
or  about  a  particular  day  was  too  uncertain.  =  It  has,  however,  been 
decided  that,  in  ordinary  cases,  the  laying  of  an   event  on   or  about  a 

'  1  Ves.  J.  450;  3Bro.  C.  C.  483. 

2  Ld.  Ked.  41. 

=  Wormald  r.  Be  Usle,  3  Beav.  18 ;  Boyd  v.  Mmle,  2  CoU.  316.  323  :  Kelly  v.  Sogers,  1  Jur.  N.  S. 

514,  V.  C.  W. :  see  also  Vemon  r.  Vernon,  2  M.  &  C.  145, 171 ;  Seed  v.  O^Brlan,  1  Beav.  32,  3T, 

39  ;  Barfhez  v.  Clemens,  6  Beav.  165, 169 ;  Parker  v.  Nlckson,  4  Qiff.  306 ;  9  Jur.  N.  S.  196 ;  Affd. 

76.451;  IDe G.J.  &S.1T7. 
■•  Jackson  v.  The  North  Wales  Railway  Company,  6  Kail.  Ca.  112 :  13  Jur.  69 ;  Steedman  v.  Marsh, 

2Jur.N.  S.  391,  V.  C.  W. 
=  Sodgson  v.  Sspinasse,  10  Beav.  473,  477. 
"  Smith  V.  Capron,  7  Hare,  185  :  14  Jur.  686, 
'  Ooddart  y.Keeile,  Bumb.  103;  Phillips  v.  Symes,  ib,  171. 
BlacRet  y.  Finney,  ii.  198. 
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certain  day  of  a  certain  month  or  year,  is  a  sufficient  specification  of 
time.  In  the  case  of  Leigh  v.  Ldgh, '  the  bill  prayed  that  the  defendant 
might  be  restrained  from  setting  up  a  term  of  500  years,  in  bar  of  an 
action  of  ejectment  which  the  plaintiff  had  brought  against  the  pi-esent 
possessor,  and  alleged  that  the  plaintiff's  title  acoured  on  the  death  of 
an  individual  named,  which  happened  on  or  about  the  2nd  July,  1806. 
The  defendant  demurred,  on  the  ground  that  the  period  alleged  in  the 
bill,  as  the  time  of  the  death  of  the  individual  named,  was  more  than 
twenty  years  (the  period  required  by  the  stat.  3  &  4  "Will.  IV.  c.  27,  ss, 
2  and  24,  to  bar  suits,)  before  the  filing  of  the  bill,  which  took  place  in 
1834.  When  the  demurrer  was  first  argued,  Sir  Lancelot  Shadwell, 
V.  C,  was  of  opinion,  that  the  words,  on  or  about  the  2nd  July,  1806, 
did  not  fix  any  precise  date,  and  that  it  might  mean  many  years  before, 
or  many  years  after  that  time ;  and  overruled  the  demurrer.  Upon 
appeal,  however,  the  Lords  Commissioners,  Pepys  and  Bosanquet, 
reversed  the  decision:  being  of  opinion,  that  from  the  known  and 
accepted  use  of  the  expression,  "  on  or  about,"  in  all  the  ordinary  trans- 
actions of  life,  it  was  sufficiently  definite  for  all  the  purposes  of  demurrer, 
and  did  satisfactorily  set  out  the  fact,  that  the  jjerson  named  died  in 
the  year  1806.^ 

With  respect  to  the  certainty  required,  in  setting  out  the  other 
incidents  in  the  plaintiff's  case,  the  following  cases  will  serve  to  show 
what  degree  of  it  is  3?equired  under  the  circumstances  to  which  they 
refer.  In  the  case  of  Cresset  v.  Mitton, '  before  alluded  to,  a  bill  had 
been  filed  to  perpetuate  testimony  to  a  right  of  common  and  of  way, 
and  it  stated  "that  the  tenants,  owners  and  occupiers  of  the  said  lands, 
messuages,  tenements  and  hereditaments,  in  right  thereof,  or  otherwise 
have,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
had,  and  of  right  ought  to  have,"  &c.  To  this  bill  a  demurrer  was  put 
in  :  one  of  the  grounds  for  which  was,  that  it  was  not  stated  as  to  what 
messuages  in  particular  the  rights  of  common  and  of  way  were  claimed ; 
and,  in  allowing  the  demurrer.  Lord  Thurlow  said,  "  you  have  not 
stated  whether  the  right  of  way  and  common  is  appurtenant  and 
appendant  to  the  land,  that  you  hold ;  and  you  state  it  loosely  that  you 
have  such  right  as  belonging  to  your  estate,  or  otherwise,  so  that  your 
bill  is  to  have  a  commission  to  try  any  right  of  common  and  way  what- 
ever." The  same  doctrine  appears  to  have  been  held  by  Lord  Keeper 
ITorth,  in  Gell'v.  Sayioard,*  who,  upon  a  bill  to  perpetuate  the  testimony 

'  Before  the  Lords  Commissioners,  Aug.  6  and  8, 1835. 

2  See  also  Sichards  v.  Mans,  1  Ves.  S.  89 ;  Boberis  v.  Williams,  12  East,  3.3.    See,  as  to  words 

"  shortly  after,"  Baker  v.  Wetton,  14  Sim.  426 :  9  Jur.  93 ;  and  as  to  words  "  soon  after,"  Mdsell 
V.  Bmhanan,  4  Bro.  0.  C.  254. 

3  'J  -D^<^  n  n  AR1  ■  1  Vfis_  ,T.  449. 
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of  witnesses  touching  a  right  of  way,  held,  that  in  such  a  bill  the  way 
ought  to  be  laid  exactly  -per  et  trans,  as  in  a  declaration  at  Law.  And 
so,  in  Byvesv.  Byves,^  where  a  billwasfiledforadiscovery  of  title-deeds, 
relating  to  lands  in  the  possession  of  the  defendant,  and  for  the  delivery 
of  the  possession  of  such  lands  to  the  plaintiff,  upon  a  loose  allegation 
that,  under  some  deeds  in  the  custody  of  the  defendants,  the  plaintiff 
was  entitled  to  some  interest  in  some  estates  in  their  possession,  but 
without  stating  what  the  deeds  were,  or  what  the  property  was  to  which 
they  applied,  a  demurrer  was  allowed. 

Upon  the  same  principle,  in  bills  to  establish  a  modus,  or  other  cus- 
tomary payment,  in  lieu  of  tithes,  a  considerable  degree  of  accuracy  is 
required  in  setting  out  the  modus ;  thus,  if  it  is  a  modus  applicable  only 
to  a  particular  portion  of  lands  in  the  parish,  as  in  the  case  of  an  ancient 
farm,  the  qu.antity  and  boundaries  of  the  lands  covered  by  the  modus 
ought  to  be  stated,  in  order  that  the  rector  may  know  what  the  parti- 
cular lands  are  in  respect  of  which  the  exemption  is  claimed. ^  In  this 
respect  there  is  a  groat  difference  between  the  mode  of  stating  a 
modus  in  a  bill  and  in  an  answer  ;  much  more  precision  being  required 
in  the  former  than  in  the  latter,  where  it  is  merely  set  up  as  a  defence : 
and  the  Court  of  Exchequer  has  carried  this  distinction  so  far  as  to  say, 
that  though  it  was  impossible  to  establish  a  modus  as  laid  in  a  cross-bill, 
in  consequence  of  the  want  of  sufficient  accuracy  in  describing  the  farms 
alleged  to  be  covered  by  it,  yet  it  was  a  very  different  consideration 
whether  the  modus,  as  laid  in  the  answer  to  the  original  bill,  from  which 
the  statement  in  the  cross-bill  was  copied,  might  not  afford  such  a 
defence  as  would  prevent  the  plaintiff  from  having  a  decree  for  an 
account.  3  The  reason  of  this  distinction  appears  to  be,  because  a  land- 
holder, who  endeavours  to  establish  a  modus,  is  bound  to  know  what 
his  claim  is  before  he  brings  it  into  Court,  and  is  therefore  tied  down 
to  an  accurate  statement  of  it ;  but,  in  an  answer,  a  tenant  is  bound, 
within  a  limited  time,  to  shew  whether  he  has  any  defence  to  make  or 
not,  and  if  he  give  such  a  statement  as  will  inf6rm  the  plaintiff  of 
the  general  nature  of  the  case  to  be  brought  against  him,  it  will  be 
sufficient.  * 

The  principle  which  requires  a  sufficient  degree  of  certainty  in  the 
statement  of  a  bill,  has  been  further  illustrated  in  the  case  of  Stansbury 
V.  ArJcwright,^  before  referred  to,  where  a  bill  to  restrain   a  defendant 

1  3Ves.  3#3;  see  also  Zoher  v.  SoUe,ib.  4,  t;  East  India  Company  v.  Henchman,  1  Ves.  J.  S87, 

290 ;  and  see  Houghton  t.  Reynolds,  S  Have  264 ;  7  Jitr.  414 ;  Munday  v.  Knight,    3  Hare,  497, 
and  reporter's  note,  aS.  601 ;  S.  C.  8  Jur.  904. 
a  Scott  V.  Allgood,  3  Gwil.  1369;  1  Anst.  16. 

2  Ibid.    Athyns  v.  Lord  WiUoughby  de  Brooke.  3  Gwil.  1413. 
4  BaJcer  v.  IthiU,  3  Gwil.  1423  ;  3  Anet.  491,  493. 

=  6  Sim.  481,  485, 
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from  setting  up  outstanding  terms  in  bar  to  the  plaintiff's  claim  at  Law, 
was  teld  to  be  demurrable,  on  the  ground  that  it  did  not  allege  what 
sort  of  term  or  estate  was  outstanding. 

The  rule  which  prescribes  that  a  plaintiff  cannot  sustain  a  bill,  unless 
he  has  employed  such  a  degree  of  certainty  in  setting  out  his  case  a« 
may  enable  the  defendant  to  ascertain  the  precise  grounds  upon  which 
it  is  filed,  applies  to  all  cases  in  which  a  person  comes  to  a  Court  of 
Equity  for  relief  upon  a  general  allegation  of  error,  without  specifying 
particulars ; '  and  if  a  person,  seeking  to  open  a  settled  account,  files 
his  bill  without  such  a  specification  of  errors,  he  will  not  be  permitted 
to  prove  them  at  the  hearing,  even  though  the  settlement  of  the  account 
is  expressed  to  be,  errors  excepted :  which  is  the  iisual  form  observed 
in  settling  accounts. ^  And  it  should  be  noticed,  that  where  a  plaintiff' 
files  a  bill  for  a  general  account,  and  the  defendant  sets  forth  a  stated 
one,  the  plaintiff  must  amend  his  bill :  because  a  stated  account  is  prima 
facie  a  bar  till  the  particular  errors  in  it  are  assigned.  ■*  Upon  the  same 
ground  it  has  been  held,  that  an  award  is  a  bar  to  a  bill  brought  for  any 
of  the  matters  intended  to  be  bound  by  it ;  and  that  if  a  bill  is  filed  to 
set  aside  the  award  as  not  being  final,  the  specific  objections  to  it  must 
be  stated  upon  the  bill.*  ^ 

It  is  to  be  remarked,  that  in  most  of  the  cases  above  cited,  the  ques- 
tion has  come  before  the  Court  upon  demurrer,  which  seems  to  be  the 
proper  way  in  which  a  defendant  ought  to  take  the  objection  that  a  bill 
is  deficient  in  certainty :  if  he  neglects  to  do  so,  it  seems  that  he  cannot 
avail  himself  of  the  objection  at  the  hearing.  ^ 

As  a  general  rule,  conclusions  of  law  need  not  be  averred ;  but  where 
certain  facts  are  stated  from  which  it  is  intended  to  draw  a  conclusion 
of  law,  the  bill  ought  to  be  so  framed  as  to  give  notice  to  the  defendant 
of  the  plaintiff's  intention  to  insist  on  such  conclusion :  otherwise,  he 
will  not  be  allowed  to  do  so.  Thus,  in  a  bill  for  specific  performance  of 
an  agreement  to  sell  a  leasehold,  the  plaintiff  was  not  allowed  to  insist 
that  the  defendant  had  waived  his  right  to  inquire  into  the  landlord's 
title  :  because,  although  ho  had  stated  in  his  bill  facts  from  which  the 
waiver  might  be  inferred,  he  had  not  alleged  the  waiver." 

4.  The  Prayer  for  Relief. 

The  prayer  for  relief  is  generally  divided  into  two  parts :  viz.,  the 
prayer  for  specific  relief,  and  the  prayer  for  general  relief 

'  Taylor  v.  Eat/lin,!i'Bio.  0.  C.  310 :  1  Cox,  435 ;  Johnson  v.  Curtis,  3  Bro.  C.  C.  266. 

"  Johnson  v.  Curtis,  vbi  sup. 

5  Dawson  v.  Dawson,  1  Atk.  1 ;  as  to  what  are  settled  accounts,  see  Croft  v.  Graham,  9  Jur.  N.  S.  . 

1032,  V.  C.  S. ;  9  L.  T.  N.  S.  589,  L.  JJ. 
■1  South  V.  Peach,  2  Anst.  519, 
^  Carew  v.  Johnston,  2  Soh.  &  Let.  280. 
«  Clive  V.  Beaumont,!  DeO.  &  S.  397 :  13  Jur.  S26 ;  Gaston  v.  Frankwn,  3  De  0.  ^  S.  561 :  16  Jur.  SOf, 
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Although  there  is  no  doubt  but  that  a  mere  prayer  for  general  relief 
was  formerly,  in  most  cases,  sufficient  to  enable  the  plaintiff  to  obtain 
such  a  decree  as  his  case  entitled  him  to,'  yet^it  was  the  usual  practice 
to  precede  the  request  for  relief  generally,  by  a  statement  of  the  speci- 
fic nature  of  the  decree  which  the  plaintiff  considered  himself  entitled 
to,  under  the  circumstances  of  his  case ;  and  now,  the  plaintiff  must 
specifically  pray  for  the  relief  to  which  he  may  conceive  himself 
entitled,  as  well  as  for  general  relief  ;=  and  where  he  is  entitled  to  no 
other  relief  against  any  defendant,  he  must  i^ray  for  costs." 

This  j)art  of  the  bill,  therefore,  should  contain  an  accurate  specifica- 
tion of  the  matters  to  be  decreed ;  and,  in  complicated  cases,  the  framing 
of  it  requires  great  care  and  attention  :  for,  although  where  the  prayer 
does  not  extend  to  embrace  all  the  relief  to  which  the  plaintiff  may  at 
the  hearing  show  a  right,  the  deficient  relief  may  be  supplied  under  the 
general  prayer,  yet  such  relief  must  be  consistent  with  that' specifically 
prayed,  as  well  as  with  the  case  made  by  the  bill :  for  the  Court  will 
not  suffer  a  defendant  to  be  taken  by  surprise,  and  permit  a  plaintiff 
to  neglect  and  pass  over  the  prayer  he  has  made,  and  take  another 
decree,  even  though  it  be  according  to  the  case  made  by  his  bill.  There^ 
fore,  in  8oden  v.  Soden,'^  where  a  bilSkwas  filed  against  a  woman  to 
compel  her  to  elect  between  the  j)rovision  made  for  her  by  a  will,  and 
that  to  which  she  was  entitled  under  a  settlement,  and  the  case  made 
by  the  bill  was  solely  calculated  to  call  upon  her  to  elect.  Lord  Bldon 
held,  that  a  declaration  that  she  had  elected,  so  as  to  conclude  her, 
could  not  be  maintained  under  the  prayer  for  general  relief:  being 
inconsistent  both  with  the  case  made  by  the  bill,  and  with  the  specific 
prayer  that  she  should  make  her  election.  And  so,  where  a  bill'  was 
filed  by  a  person  in  the  character  of  mortgagee,  praying  a  sale  under  a 
trust,  to  which  it  appeared  he  was  not  entitled,  the  Court  would  not 
permit  him,  under  the  general  prayer,  to  take  a  decree  that  the  defen- 
dant might  redeem  or  be  foreclosed ;  although  it  was  the  relief  which 
properly  belonged  to  his  case.  And,  in  like  manner,  where  a  bill  was 
brought  for  an  annuity  or  rentcharge  under  a  will,  and  the  counsel  for 
the  plaintiff  prayed  at  the  bar  that  they  might  drop  the  demand  for  the 
annuity,  and  insist  upon  the  land  itself,  Lord  Hardwicke  denied  it : 
because  it  came  within  the  rule  before  laid  down. «  Uijon  the  same 
principle,  where  a  vendor  filed  a  bill  for  a  specific  performance  against 

'  Cook  V.  Martyn,  2  A  tk.  23  ;  Orlmes  v.  French,  ib.  141 ;  Partridge  v.  Ilaycroft,  11  Ves.  670,  574 : 

Wilkinson  v.  Seal,  i  Mad.  408. 
=  15  &  16  Tic.  c.  86,  s.  10 ;  see  our  Order  74. 

■>  Beadles  v.  Burch,  10  Sim.  332,  337 :  4  Jur.  189 ;  Bowles  v.  Stewart,  1  Sch.  &  Lcf,  ^97. 
*  Cited  by  Lord  Bldon,  in  Hiern  v.  Mill,  13  Ves.  119. 
»  Polk  V.  Lord  Clinton,  12  Ves.  48,  57 ;  see  also  Jones  v.  Jon^,  3  Atk.  110,  111 ;  Chapman  v.  Cliap- 

man,  13  Beav.  308 :  15  Jur.  265 ;  Johnson  v.  Fesenmeyer,  25  Be!iv..88,  96 :  3  De  G.  &  J,  13. 
«  Grimes  v.  French,  2  Atlt .  141.  _ 
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a  purchaser,  who  had  been  in  possession,  under  the  contract,  for  several 
years,  but  failed  to  establish  his  right  in  consequence  of  a  defect  in  his 
title,  the  Court  refused,  under  the  prayer  for  general  relief,  to  direct  an 
account  of  the  rents  and  profits  against  the  purchaser :  although  ho  had 
stated  by  his  answer  that  he  was  willing  to  pay  a  fair  rent.'  And  so, 
where  a  bill  was  filed  for  the  specific  performance  of  a  written  agree- 
ment, and  parol  evidence  was  read  to  prove  a  variation' from  it,  the  bill 
was  dismissed  with  costs :  the  plaintifi"  not  being  allowed  to  resort  to 
the  substantial  agreement  proved  on  the  part  of  the  defendant.  =  But 
though,  in  general,  a  plaintiff  can  only  obtain  the  decree  he  seeks  by  his 
bill,  the  case  of  a  plaintiff  in  a  suit  for  tithes  is  different :  for  there, 
though  a  plaintiff  may  fail  in  establishing  his  right  to  tithes  in  kind;  he 
may  yet  have  a  decree  for  a  modus  admitted  by  the  defendant's 
answer.  = 

The  rule,  with  regard  to  the  nature  of  the  relief  which  a  jjlaintiff  may 
have  under  the  j)rayer  for  general  relief,  was  laid  down  by  Lord  Eldon, 
in  Hiern  v.  Mill.'^  His  Lordship  there  said,  that,  as  to  this  point,  "the 
rule  is,  that  if  the  bill  contains  charges,  putting  facts  in  issue  that  are 
material,  the  plaintiff  is  entitled  to  the  relief  which  those  facts  will 
sustain,  under  the  general  prayer;  but  he  cannot  desert  specific  relief 
prayed,  and  under  the  general  prayer  ask  specific  relief  of  another 
description,  unless  the  facts  and  circumstances  charged  by  the  bill  will, 
consistently  with  the  rules  of  the  Court,  maintain  that  relief "  In  that 
case,  a  bill  had  been  filed  by  an  equitable  mortgagee  against  the  mort- 
gagor, and  a  j^erson  who  had  purchased  from  him  with  notice  of  the 
incumbrance,  and  it  prayed  an  account,  and  in  default  of  payment  a 
conveyance  of  the  estate  ;  and  although  it  charged  the  purchaser  with 
notice,  it  did  not  pray  any  specific  relief  against  him  individually. 
Lord  Eldon,  however,  thought  that  the  relief  asked  against  him  at  the 
hearing  was  consistent  with  the  case  made  by  the  bill,  and  accoi-dingly 
decreed  an  account  to  be  taken  of  what  was  duo  to  the  plaintiff  by  the 
mortgagor  :  to  be  paid  by  the  purchaser,  who  was  to  have  his  election 
to  pay  the  money  and  keep  the  estate.  ^     And  so,  in  Taylor  v.  Tabrum, " 

>  Williams  v.  iShaw,  3  Euss.  118,  n. 

°  Legal  v.  Miller,  2  Ves.  S.  299 ;  see  also  Mortimer  v.  Orchard,  2  Ves.  J.  243 ;  Legh  t.  Ilaverjield, 
5  Ves.  452,  457 ;  Hanbury  v.  Litchfield,  3  M.  &  K.  «29,  633.  But  although,  In  such  a  case,  the 
plaintiff  cannot  have  a  decree  for  a  different  agreement  from  that  set  up  by  hia  hill,  the  defen- 
dant may  have  a  decree  on  the  aCTeement,  such  as  he  has  proved  it  to  be ;  Fife  v.  Clayton,  13 
Ves.  546;  1  C.  P.  Coop.  t.  Oott.  351.  The  old  course  required  a  cross-bill,  but  the  practice 
now  is  to  decree  a  specific  performance  at  the  instance  of  tlie  defendant,  upon  the  c^er  by  the 
plaintiffin  his  bill  to  perform  the  agreement  specifically  on  his  part :  Ibid.  Sec  also  Gwynn  v. 
,  LeHibridge,  14  Ves.  585. 

3  Cart  V.  Ball,  1  Yes.  S.  3. 

■1  13  Ves.  119 ;  see  also  Srown  v.  Sewell,  11  Hare,  49,  more  fully  reported  on  this  point  17  Jur. 
708 ;  and  Broolees  v.  Bmtcher,  3  N.  K.  279,  M.  E.,  where  relief  was  granted  xmder  the  general 
prayer;  and  Hill  v.  Cfreat  Jforffiem  Eailway  Company,  5  Do  G.  M.  &  G.  66 :  IS  Jur.  685,  wliorc 
it  was  refused. 

"  13  Ves.  114, 133. 

e  6  Sim.  381. 

iO 
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where  a  bill  was  filed  against  two  trustees,  alleging  that  only  one  of 
them  had  acted  in  the  trusts,  and  praying  relief  against  that  trustee 
only,  to  which  the  two  trustees  put  in  an  answer,  admitting  that  they 
had  both  acted  in  the  trusts,  Sir  Lancelot  Shadwell,  V.  C,  made  a  decree 
against  the  two,  charging  them  both  with  the  loss  occasioned  by  the 
breach  of  trust.  It  is  to  be  observed  that,  in  order  to  entitle  a  plaintiff 
to  a  decree,  under  the  general  prayer,  different  from  that  specifically 
prayed,  the  allegations  relied  upon  must  not  only  be  such  as  to  afford  a 
ground  for  the  relief  sought,  but  they  must  have  been  introduced  into 
the  bill  for  the  purpose  of  showing  a  claim  to  relief,  and  not  for  the 
mere  purpose  of  corroborating  the  plaintiff's  right  to  the  specific 
relief  prayed  :  otherwise,  the  Court  would  take  the  defendant  by  sur- 
prise, which  is  contrary  to  its  principles.  Therefore,  where  a  vendor 
filed  a  bill  for  a  specific  performance,  but,  owing  to  his  not  being  able 
to  make  out  a  title  to  some  part  of  the  property,  was  unable,  to  obtain 
a  decree  for  that  purpose,  it  was  held,  that  ho  could  not,  under  the 
prayer  for  general  relief,  obtain  an  enquiry  into  the  management 
of  the  property  during  the  time  it  was  in  the  vendee's  possession, 
although  the  bill  did  contain  charges  of  mismanagement :  which,  how- 
ever, had  been  introduced,  not  with  the  view  to  obtain  compensation, 
but  to  establish  the  fact  of  acceptance  of  the  title  by  the  defendant.' 

The  principle  upon  which  the  Court  acts,  under  these  circumstances, 
receives  considerable  illustration  from  what  fell  from  Lord  Eedesdale, 
in  Roche  v.  Morgell.^  The  bill  in  that  case  stated  various  dealings 
between  the  plaintiff  and  defendant,  imputing  fraud  and  unfair  dealing, 
and  various  usurious  charges,  overcharges  and  mistakes  in  accounts 
delivered,  and  prayed  a  discovery  of  the  several  transactions,  and  a 
general  account,  and  also  general  relief.  To  this  bill  the  defendant 
pleaded  a  release  made  by  the  plaintiff ;  and  a  question  arose,  whether, 
if  the  release  appeared  to  be  founded  on  a  vicious  consideration,  and 
was  in  itself  void,  the  Court  could  set  it  aside,  there  being  no  specific 
prayer  for  that  purpose  ;  and  Lord  Eedesdale,  in  delivering  his  opinion 
in  the  House  of  Lords  upon  the  point,  expressed  himself  as  follows  : — 
"  It  has  been  objected  that  the  bill  does  not  state  the  release,  and  pray 
that  it  may  be  set  aside.  It  seems  doubtful  whether  the  release  has 
been  put  in  issue  by  the  bill ;  but  whether  it  is  so  or  not,  if  the  release 
appears  to  be  founded  on  a  vicious  consideration,  it  is  in  itself  void,  and 
the  Court  need  not  set  it  aside,  but  may  act  as  if  it  did  not  exist.  The 
bill  prays  the  general  account,  and  all  the  relief  necessary  for  the 
purpose  of  obtaining  that  account.     This  prayer  is  sufficient.     It  never 

'  Stemns  v.  Guppy,  3  Euss.  171,  185 ;  see  also  Ferraby  v.  Tldbson,  2  Pliil.  265,  257 ;  Clmnrnan  v. 

Chapman,  13  Beav.  308 :  15  Jur.  265. 
2  2  Sch.  &  Lef.  721, 729. 
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was  thought  of  that  a  bill  for  an  account  of  fraudulent  dealings  must 
specially  pray  that  every  bond,  every  instrument  taken  by  the  defen- 
dant without  sufficient  consideration,  should  be  set  aside.  The  prayer 
for  general  relief  is  sufficient  for  the  purpose  ;  and  upon  that  jDrayer, 
the  Court  may  give  every  relief  consistent  with  the  case  made  by  the 
bill,  and  continually  does  give  relief  in  the  manner  specifically  prayed 
by  the  bill,  and  sought  for  only  by  the  prayer  for  general  relief" 

The  rule,  that  the  Court  will  only  grant  such  relief  as  the  plaintiff  is 
entitled  to,  upon  the  case  made  by  the  bill,  is  most  strictly  enforced  in 
those  cases  where  the  plaintiff  relies  upon  fraud.  Accordingly,  it  has 
been  laid  down,  that  where  the  plaintiff  has  rested  his  case  in  the  bill 
upon  imputations  of  direct  personal  misrepresentation  and  frau.d,  he 
cannot  be  permitted  to  support  it  upon  any  other  ground  ; '  but  if  other 
matters  be  alleged  in  the  bill,  which  will  give  the  Coxtrt  jurisdiction  as 
the  foundation  of  a  decree,  the  proper  course  is  to  dismiss  only  so 
much  of  the  bill  as  relates  to  the  case  of  fraud,  and  to  give  so  much 
relief  as  under  the  circumstances  the  plaintiff  may  be  entitled  to.^ 

It  may  be  well  to  notice  here  an  order  of  our  own  Court,  No.  84,  modi- 
fying the  English  practice,  and  which  provides  that  "  "Where  the  case 
for  relief  made  by  a  bill  is  a  case  of  actual  fraud,  and  the  evidence, 
though  failing  to  establish  the  fraud  charged,  yet  shows  some  other 
ground  on  which  the  plaintiff  is  entitled  to  relief,  the  Court  is,  at  the 
hearing,  to  have  the  same  discretion  as.  in  other  cases  to  allow  an 
amendment,  and  to  grant  relief  according  to  the  truth  of  the  case."  In 
a  redemption  suit,  upon  its  appearing  that  K.,  a  purchaser  for  value 
with  constructive  notice,  but  without  actual  notice,  held  a  registered 
title  of  the  land  in  question,  as  well  as  8.,  to  whom  he  had  sold,  the  bill 
was  dismissed,  as  against  K.,  with  costs,  and  the  plaintiff  praying  speci- 
fically for  a  re-conveyance  of  the  mortgaged  premises,  it  was  held  that 
he  was  not  entitled  to  personal  relief  under  the  prayer  for  general 
reliefs 

It  is  to  be  observed  that  the  Court  will  not,  in  general,  decree  interest 
upon  a  balance,  unless  where  it  is  specifically  asked  for  by  the  bill.'' 
Where,  however,  from  peculiar  circumstances,  interest  was  not  properly 
due  at  the  time  the  bill  was  filed,  and  a  right  to  interest  has  subsequent- 
ly accrued,  the  Court  has  directed  interest  to  be  comj)uted,  although 

'  Wilde  V.  Gibson.  1  H.  L.  Ca.  605 ;  Glascott  v.  Lang,  2  Phil.  310,  .322 ;  Parr  v.  JeweU,  1  K.  i  J. 
671 ;  Luffy-  Lord,  11  Jur.  N.  S.  50,  L.  C.  The  use  of  the  word  "  fraud  "  does  not  briog  the 
case  within  this  rule,  unless  the  case  allejjed  is  one  of  fraud  properly  so  called :  Marshall  v.  Slad- 
den,  7  Hare,  428,  443  :  14  Jur.  106, 109 ;  M-  Calmont  v.  Bankin,  8  Hare,  116 :  14  Jur.  475. 

2  Archbold  v.  Commissioners  of  Charitable  Bequests  for  Ireland,  2  H.  L.  Ca.  440,  459 ;  Harrison  v. 

Guest,  6  De  S.  M.  &  &.  424,  438 :  2  Jur.  N.  S.  911. 

3  Graham  v.  Chalmers,  9  Grant,  239. 

*  Weym^mth  v.  Botjer,  1  Yes.  J.  416,  426. 


308  THE    BILL. 

there  -vvas  no  prayer  to  that  effect  in  the  bill.  Thus,  in  Turnery.  Turner,^ 
interest  wa.s,  by  order  on  further  directions,  directed  to  be  computed 
upon  the  balance  in  executors'  hands,  although  not  prayed  by  the  bill : 
because,  at  the  time  the  bill  was  filed,  there  did  not  appear  to  have 
been  any  money  in  their  hands,  and  the  bill  could  not  advert  to  those 
circumstances  which  arose  subsequently. 

Upon  the  principle  that  the  Court  will  not  grant  a  different  relief 
from  that  prayed  by  the  bill,  it  was  held  by  Sir  John  Leach,  V.  C,  that 
where  a  bill  merely  prayed  a  commission  to  examine  witnesses  abroad, 
in  aid  of  an  action  at  Law,  the  Court  could  not  grant  a  motion  that  the 
plaintiff  might  -be  at  liberty  to  examine  one  of  the  witnesses,  who  had 
come  to  this  country  and  was  about  to  go  away  again,  de  bene  esse,  but 
said  that  the  bill  might  be  amended  for  that  purpose. = 

But  although  the  Court  will  not,  under  the  general  prayer,  grant  a 
different  relief  from  that  prayed  by  the  bill,  yet,  when  it  appears  that 
the  plaintiff  is  entitled  to  relief,  although  it  be  different  from  that 
which  he  has  specifically  prayed,  it  will  sometimes  allow  the  cause  to 
stand  over,  with  liberty  to  the  plaintiff  to  amend  his  bill.  This  point 
was  decided  bj^  Lord  Eosslyn,  in  Beaumont  v.  Boultbee,^  in  which  case  it 
appears  that,  after  publication  had  passed,  the  relief  prayed  for  specifi- 
cally was  thought  not  to  be  that  to  which  the  plaintiff  was  entitled  ; 
he  therefore  applied  for  liberty  to  amend,  by  adding  an  additional 
prayer  for  relief,  which  was  resisted  upon  the  ground  that  the  answer 
put  in  was  applicable  to  the  specific  relief  already  prayed  ;  but,  after 
much  discussion.  Lord  Eosslyn  determined  that  it  was  competent  to 
the  plaintiff  to  amend,  by  adding  the  additional  prayer.  In  Falk  v. 
Lord  Clinton,'^  above  referred  to,  it  appeared  at  the  hearing  that  the 
plaintiff  was  not  entitled  to  the  specific  relief  prayed  for,  and  that,  in 
order  to  enable  the  Court  to  grant  the  relief  upon  the  case  made  by  his 
bill,  which  might,  properly,  be  given,  viz.  a  foreclosure  of  a  mortgage, 
it  would  be  necessary  to  bring  an  additional  party  before  the  Court :  an 
order  was  accordingly  made  giving  the  plaintiff  leave  to  amend  his 
bill  by  adding  parties,  and  praying  such  relief  as  he  might  be  advised. 

The  instances,  however,  in  which  this  will  be  done  are  confined  to 
those  where  it  appears,  from  the  case  made  by  the  bill,  that  the  plain- 
tiff is  entitled  to  relief,  although  different  from  that  sought  by  the  specific 
prayer  ;  where  the  object  of  the  proposed  amendment  is  to  make  a  new 

1  IJ.  &  W.  39,  43 ;  and  see  HolUngsworth  v.  Shakeshafly  14  Beav.  492 ;  Davenport  v.  Stafford,  ib 
319,  334 :  2  De  G.  M.  &  G.  901 ;  Johnson  v.  Prendergast,  88  Beav.  480 ;  see  also,  Lloyd'y.  Jones, 
13  Sim.  491. 

=  Atkins  V.  Palmer,  B  Mad.  19. 

"  5  Ves.  485,  495 :  7  Vcs .  599,  on  a  rehearing  by  Lord  Eldon ;  stated  on  this  point,  arg.  in  Polk  v. 
Lord  Clinton,  13  Ves.  63 ;  see  also  Cook  v.  Martyn;  2  Atk.  2. 

4  13  Vcs.  48,64,66. 


t'ORM   OF   THE   BILL.  309 

case,  it  will  not  be  permitted.  Thiis,  where  a  bill  was  filed  for  the 
specific  performance  of  an  agreement  for  a  lease  to  the  plaintiff  alone, 
and  it  was  stated,  by  the  defendant's  answer,  that  the  agreement  had 
been  to  let  to  the  plaintiff  and  another  person  jointly,  but  the  plaintiff 
nevertheless  replied  to  the  answer,  and  proceeded  to  establish  a  case  of 
letting  to  himself  alone,  in  which  he  failed  :  Lord  Eedesdale,,upon  ap- 
plication being  made  to  him  to  let  the  cause  stand  over,  with  liberty  to 
the  plaintiff  to  amend,  by  adding  the  other  lessee  as  a  party,  said  that 
such  a  proceeding  would  be  extremely  improper;  it  was  not  like  letting 
a  case  stand  over  to  add  a  party  against  whom  a  decree  in  a  plain  case 
could  be  made,  but  for  the  purpose  of  making  a  new .  case ;  for  a  new 
case  it  would  be  if  founded  on  a  new  agreement. '  In  that  case,  his 
Lordship  stated  that  the  ordinary  practice,  where  a  party  has  mistaken 
his  case,  and  brings  the  cause  to  a  hearing  under  such  mistake,  is  to 
dismiss  the  bill,  without  prejudice  to  a  new  bill ;  and  this  practice  was 
adopted  by  him  in  Lindsay  v.  Lynch,"  and  is  in  accordance  with  the 
decree  of  Sir  William  Grant,  M.  E.,  in  Woollam  v.  Hearn,^  and  has 
been  subsequently  followed  by  Lord  Lyndhurst,  in  Stevens  v.  Chippy.'^ 

But  although  the  Court  is  thus  strict  in  requiring  that,  where  the 
plaintiff  prays  specific  relief,  it  must  be  such  as  he  is  entitled  to  from 
the  nature  of  the  case  made  by  the  bill,  yet  where  infants  are  con- 
cerned this  strictness  is  relaxed ;  and  it  has  been  determined,  that  an 
infant  plaintiff  may  have  a  decree  upon  any  matter  arising  upon  the 
state  of  his  case,  though  he  has  not  particularly  mentioned  or  insisted 
upon  it,  or  prayed  it  by  his  bill.= 

In  cases  of  charities,  likewise,  the  Court  will  give  ithe  proper  direc- 
tions, without  any  regard  to  the  propriety  or  impropriety  in  the  prayer 
of  the  information. » 

It  sometimes  happens  that  the  plaintiff,  or  those  who  advise  him,  are 
not  certain  of  his  title  to  the  specific  relief  he  wishes  to  pray  for ;  it  is, 
therefore,  not  unusual  so  to  frame  the  prayer  that,  if  one  species  of 
relief  sought  is  denied,  another  may  be  granted.  Bills  with  a  prayer  of 
this  description,  framed  in  the  alternative,  are  called  bills  with  a  double 
aspect.'  But,  it  seemB  that  the  alternative  prayers  must  not  be  founded 
on  inconsistent  titles ;  thus,  a  plaintiff  cannot  assert  a  will  to  be  inva- 

1  Denistcm  v.  lAith,  2  Sch.  &  Lef.  11,  n. ;   Watts  v.  Hyde,  2  Phil.  406 :  11  Jnr.  979 ;  see  also  Griggs 

V.  Staplee,  2  Do  G.  &  S.  572 :  13  Jur.  29 ;  Phelps  v.  Prothero,  2  De  G.  &  S.  274 :  12  Jur.  733.   • 

2  2  Sch.  &  Lef.  1. 
s  7  Ves.  211,  222. 
4  3  Eu38. 171, 186. 

"  atapUton  T.  Stapilton,  1  Atk.  6. 

'  Attorney- Oemralv.  Jeanes,  1  Atk.  355. 

'  Bennet  v.  Vade,  2  Atk.  325 ;  Ld.  Red.  39. 
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lid,  and  at  the  same  time  claim  to  take  a  benefit  on  the  assumption  of 
its  validity. ' 

It  is  a  principle  of  Equity,  that  a  person  seeking  relief  in  Equity 
must  himself  do  what  is  equitable ;  it  is  therefore  required  in  many 
cases  that  a  plaintiff  should,  by  his  bill,  oflfer  to  do  whatever  the  Court 
may  consider  necessary  to  be  done  on  his  part  towards  making  the 
decree  which  he  seeks  just  and  equitable,  with  regard  to  the  other 
parties  to  the  suit.  Upon  this  principle,  where  a  bill  is  filed  to  compel 
the  specific  performance  of  a  contract  by  a  defendant,  the  plaintiff 
ought,  by  his  bill,  to  submit  to  perform  the  contract  on  his  part ;  and  it 
is  to  be  observed,  that  the  effect  of  such  submission  will  be  to  entitle  a 
defendant  to  a  decree,  even  though  the  plaintiff  should  not  be  able  to 
make  out  his  own  title  to  relief,  in  the  form  prayed  by  his  bill.= 

Upon  the  same  principle,  it  was  formerly  required,  that  a  bill  for  an 
account  should  contain  an  offer  on  the  part  of  the  plaintiff  to  pay  the 
balance,  if  found  against  him ;  but  it  seems  that  such  an  offer  is  not 
now  considered  necessary.^  And  so,  where  a  surety  brought  an  action 
upon  an  indemnity  bond  against  his  principal,  to  recover  monies  which 
he  had  been  compelled  to  pay  on  his  account,  and  the  principal  filed  -a 
bill  in  Equity  for  an  injunction,  and  to  have  the  bond  delivered  up  to  be 
cancelled,  suggesting  fraud,  but  without  offering  to  indemnify  the 
defendant,  the  Court  of  Exchequer  thought,  that  the  want  of  an  offer  in 
the  bill  to  make  satisfaction,  was  fatal  to  the  bill,  and  allowed  a  demur- 
rer, which  had  been  put  in  by  the  defendant.' 

In  like  manner  it  has  been  held,  that  a  mortgagor  cannot  make  a 
mortgagee  a  party  to  a  bill  in  respect  of  his  mortgage  estate,  without 
offering  to  redeem  him.^ 

But  the  practice  in  this  Province  is  different.  On  the  question 
arising  on  demurrer  as  to  whether  a  bill  to  redeem  should  contain  an 
offer  to  redeem,  Mowat,  V.  C,  decided,  without  deeming  it  necessary  to 
refer  to  authorities,  that  it  need  not ;  on  the  ground  that  the  form  given 
in  the  Orders,  of  bills  to  redeem,  contained  no  offer,  but  simply  the 
prayer  for  leave  to  redeem. « 

It  is  upon  the  same  ground  that  Courts  of  Equity,  in  cases  where  a 
contract  is  rendered  void  by  a  statute,  require  that  a  b.ill  to  set  aside 

1  WrigM  v.  yVilHn,  4  De  G.  &  J.  141 ;  see  also  BawUngs  T.  Lambert,  1  J.  &  H.  458 ;  Marsh  v. Keith 

1  Dr.  &  S.  342  :  6  Jur.  N.  S.  1182;  Tlumm  v.  Eobter,  8  Jur.  N.  S.  195,  L.  C. :  Lett  v.  Pitrry,  1 
H.  &  M.  517. 

2  Fife  V.  Clayton,  13  Ves.  546  :  1  C.  P.  Coop.  t.  Cott.  351 . 

=  Columbian  Government  t.  Bothsehild,  1  Sim.  94, 103 ;  Clarice  v.  Tiirping,  4  Beav.  588,  593 :  6  Jur. 
25 ;  Barker  v.  Walters,  8  Beav.  92,  96 :  9  Jur.  73 ;  Toulmin  v.  Reid.  14  Beav.  499,  605  ;  Jnman 
V.  Wearing,  3  De  6.  &  S.  729,  733. 

-  Oodiolt  V.  Watts,  2  Anst.  543. 

'  Dalton  V.  Bayter,  7  Beav,  318,  319  ;  Inman  v.  Wearing,  3  De  G.  &  S.  729 :  Allorney- General  v. 
Hardy,  1  Sim.  N.  S.  338, 355.     15  Jur.  441 ;  ICmbell  v.  White,  2  T.  &  C.  Ex.  16,  20. 
"  P  earson  v.  Campbell,  2  Cham.  E,  12. 
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such  contract  should  contain  an  offer  on  the  part  of  the  plaintiff  to  pay 
to  the  defendant  what  is  justly  due  to  him.  Thus,  where  a  bill  was 
filed,  praying  that  an  instrument  or  security  given  for  an  usurious  con- 
sideration (and  void  under  the  usury  laws  then  in  force,)  might  be 
delivered  up  to  be  cancelled,  the  only  terms  upon  which  a  Court  of 
Equity  would  interfere  were  those  of  the  plaintiff  paying  to  the  defen- 
dant what  was  lona  fide  due  to  him;  and  where  the  plaintiff  did  not 
offer  to  do  so  by  his  bill,  a  demurrer  was  allowed.  •  It  seems  that  there 
is  no  difference,  in  this  respect,  between  a  cross-bill  and  an  original 
bill. 2  The  course  of  proceeding  in  bankruptcy,  however,  differs  from 
that  in  Courts  of  Equity ;  for  the  rule  in  bankruptcy  is,  th3l  a  debt 
made  void  by  statute  is  void  altogether,  and  cannot  be  proved :  because 
the  creditor  has  no  legal  remedy  by  which  he  can  recover ;  and  unless 
the  assignees  and  creditors  voluntarily  consent  to  the  payment  of  what 
is  really  due,  neither  the  Court  of  Bankruptcy  nor  the  Lord  Chancellor, 
or  Lords  Justices,  have  power  to  order  it;  and  applications  of  this 
nature  have  frequently  been  refused.' 

It  is  a  rule  in  Equity,  that  no  person  can  be  compelled  to  make  a 
discovery  which  may  expose  him  to  a  penalty,  or  to  anything  in  the 
nature  of  a  forfeiture.  As,  however,  the  plaintiff  is,  in  many  cases, 
himself  the  only  person  who  would  benefit  by  the  penalty  or  forfeiture, 
he  may,  if  he  pleases  to  waive  that  benefit,  have  the  discovery  he  seeks.' 
The  effect  of  the  waiver,  in  such  cases,  is  to  entitle  the  defendant  (in 
case  the  plaintiff  should  proceed  upon  the  discovery  which  he  has 
elicited  by  his  bill,  to  enforce  the  penalty  or  forfeiture,)  to  come  to  a 
Court  of  Equity  for  an  injunction :  which  he  could  not  do  without  such 
an  express  waiver.  ^ 

It  is  usual  to  insert  this  waiver  in  the  prayer  of  the  bill,  and  if  it  is 
omitted  the  bill  will  be  liable  to  demurrer.  Upon  this  ground,  where 
an  information  was  filed  by  the  Attorney-General,  to  discover  copyhold 
lands,  and  what  timber  had  been  cut  down  and  waste  committed, .  and 
the  defendant  demurred,  because,  although  the  discovery  would  have 
exposed  the  defendant  to  a  forfeiture  of  the  place  wasted  and  treble 
damages,  the  Attorney-General  had  not  waived  the  forfeitures,  the 
demtirrer  was  allowed. «  And  so  it  has  been  held,  that  a  demurrer  will 
lie  to  a  bill  by  a  reversioner,  for  a  discovery  of  an  assignment  of  a  lease 

1  Mason  V.  Oardiner,  i  Bro.  C.  0. 436 ;  Scott  v.  NesUt,  2  Bro,  C.  C.  641,  649 :  2  Cox,  183 ;  WMmore 
'       V.  Francis,  8  i?ri.  616. 

2  Mason  v.  Oardiner,  4  Bro.  C.  C.  ed.  Belt,  438,  n. 

3  Mk  parte  Thompson,  1  Atk.  125 ;  Me  parte  Skip,  2  Ves.  S.  489 ;  Sx  parte  Mather,  3  Vee.  373  ; 

■  mcparte  Scrivener,  3  V.  &  B.  14;  ArcMoId's  Bankruptcy,  110. 

*  In  Mason  t.  Zake,  2  Bro.  P.  0.  ed.  Toml.  495,  497,  leave  appears  to  liave  been  given  to  amend  a 

bill,  by  waiving  penalties  and  forfeitures,  after  a  demurrer  upon  that  ground  allowed. 
»  Lord  Uxiridge  v.  Staveland,  1  Ves.  S.  56.  •• 

•  Attorney- General  v.  Vincent.  Bnnb.  192. 
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without  license,  if  it  does  not  expressly  waive  the  forfeiture.'  Upon 
the  same  principle,  if  a  rector  or  impropriator,  or  a  vicar,  file  a  hill  for 
tithes,  he  must  waive  the  penalty  of  the  treble  value,  to  which  he  is 
entitled  by  the  statute  of  2  &  3  Edward  VI. :  otherwise,  his  bill  will  be 
liable  to  demurrer.^  It  seems,  however,  that  if  the  bill  pray  an  account 
of  the  single  value  of  the  tithes  only,  such  a  prayer  will  amount  to  an 
implied  waiver  of  the  treble  value,  and  that  an  injunction  may  be  grant- 
ed against  suing  for  the  penalty  of  the  treble  value,  as  well  upon 
this  implied  waiver  as  upon  the  most  express.  =*  It  is  to  be  observed, 
also,  that  if  the  executor  or  administrator  of  a  parson  bring  a  bill  for 
tithes,  he  need  not  offer  to  accept  the  single  value,  as  the  statute  of 
Edward  VI.  does  not  give  to  such  persons  a  right  to  the  treble  value." 

And  it  seems,  that  if  a  plaintiff  has  made  a  gratuitous  offer  by  his 
bill,  ho  cannot  afterwards  withdraw  it;'  but  it  is  in  the  discretion  of  the 
Court  whether  or  not  to  enforce  it. « 

For  the  purpose  of  preserving  the  property  in  dispute  pending 
a  suit,  or  to  prevent  evasion  of  justice,  the  Court  either  makes  a 
special  order  on  the  subject,  or  issues  a  provisional  writ :  such  as,  the 
writ  of  injunction  to  restrain  the  defendant  from  proceeding  at  Common 
Law  against  the  plaintiff,  or  from  committing  waste,  or  doing  any  inju- 
rious act ;  the  writ  of  ne  exeat  regno,  to  restrain  the  defendant  from 
avoiding  the  plaintiff's  demands  by  quitting  the  kingdom  ;  or  other  writ 
of  a  similar  nature.  When  a  bill  seeks  to  obtain  the  special  order  of  the 
,  Court,  or  a  provisional  writ  for  any  of  these  purposes,  a  prayer  for  the 
order  or  particular  writ  which  the  case  requires  should  be  inserted,  and 
the  bill  is  then  commonly  named  from  the  writ  so  prayed :  as,  an  in- 
junction bill,  or  a  bill  for  a  writ  of  we  exeat  regno.'' 

As  a  general  rule,  the  Court  will  not  grant  an  injunction,  unless 
expressly  prayed  by  the  bill.*  A  prayer  for  general  relief  will  not  be 
sulficient  to  authorize  it : "  for,  as  against  the  general  words,  the  defen- 
dant might  make  a  different  case  than  he  would  against  a  prayer  for  an 
injunction."  It  seems,  however,  that  there  are  exceptions  to  this  rule  ; 
and  that,  in  some  cases,  the  Court  will  grant  an  injunction,  though  not 
prayed  for." 

1  Lord  Uxbridge  v.  Staveland,  1  Ves.  S.  DC. 

"  M.  Red.  195 ;  Anon.  1  Vem.  60. 

"  Wools  T.  Walley,  1  Anst.  100. 

*  Anon.    1  Vera.  60 ;  see  also  Attorney-  General  v.  Vincent,  vbi  sup. 

»  Petty  T.  Wat/ien,  1  Hare,  371 :  14  Jur.  9, 13 ;  Potter  v.  Walle}-,  2  Do  G.  &  S.  410, 420;  Kendall  v. 

Marsters,  2  De  G.  J.  <S  J.  200. 
6  Knight  v.  Bowyer,  a  De  G.  &  J.  421,  447 :  4  Jur.  N.  S.  669. 
'  Ld.  Bed.  46. 

8  Savory  v.  Dyer,  Amb.  70. 

9  WrigM  V.  Atkyns,  1  V.  &  B.  313,  314. 
">  Savory  v.  Dyer,  iM  sup. 

"  Blomfieia  V.  Eyre,  8  Bear.  S50,  2B9 ;  9  Jur.  717. 
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It  is  to  be  observed,  that  the  I'ule  not  to  grant  an  injunction,  unless 
specially  prayed,  applies  only  to  cases  where  it  is  required,  provision- 
ally, until  the  hearing :  but  that  after  decree,  the  Court  will  interpose 
by  injunction,  although  it  is  not  asked  for  by  the  bill.' 

Where  an  injunction  is  sought,  not  as  a  provisional  remedy  merely, 
but  as  a  continued  protection  to  the  rights  of  the  plaintiff,  the  prayer 
of  the  bill  must  be  framed  accordingly.  ^ 

The  prayer  for  a  ne  exeat  regno  resembles,  mutatis  mutandis,  that  for  an 
injunction.  But,  though  it  is  usual,  it  is  not  necessary  that  the  bill 
should  pray  the  writ,  as  the  intention  to  go  abroad  may  arise  in  the 
progress  of  the  cause ;  and  if,  when  the  bill  is  filed,  the  defendant  does 
not  intend  to  leave  the  kingdom,  it  would  be  highly  improper  to  pray 
the  writ :  as  a  groundless  suggestion  that  the  defendant  means  to  abscond 
would  press  too  harshly,  and  would  also  operate  to  create  the  very  mis- 
chief which  the  Court,  in  permitting  the  motion  for  it  to  be  made  with- 
out notice,  means  to  prevent.  =  In  the  case,  however,  of  Sharp  v.  Taylor,  * 
where  the  plaintiff  knew,  at  the  time  of  the  filing  of  the  bill,  that  the' ' 
defendant  was  going  abroad.  Sir  Lancelot  Shadwell,  V.  C,  refused  to 
grant  a  writ  of  ne  exeat  regno,  in  consequence  of  its  not  having  been 
prayed  for  by  the  bill.' 

In  addition  to  the  particulars  already  mentioned  as  necessary  parts 
of  a  bill,  the  bill  should  also,  in  the.  heading,  be  expressed  to  be  between 
the  intended  plaintiffs  and  defendants ;  the  names  of  the  defendants 
should  be  repeated  at  the  end,  as  defendants  to  the  bill.« 


Section  VI. — In  what  Cases  the  Bill  must  he  accompanied  by  an  Affidavit. 

Theee  are  certain  cases  in  which  it  is  necessary  that  the  bill  should 
be  accompanied  by  an  affidavit,  to  be  filed  with  it,  and  in  which  the 
omission  of  such  accompaniment  will  render  the  bill  liable  to  demurrer. 
Thus,  when  a  bill  is  filed  to  obtain  the  benefit  of  an  instrument  upon 
which  an  action  at  Law  would  lie,  upon  the  gronnd  that  it  is  lost,  and 
that  the  plaintiff  in  equity  cannot  therefore  have  any  relief  at  Law,  the 
Court  requires  that' the  bill  should  be  accompanied  by  an  affidavit  of 

•  WrigM  v.  Atkyns,  iM  sup, ;  Paacton  v.  Douglae,  8  Ves.  520 ;  Jackson,  v.  Leaf,  1  J.  &  W.  239,  232 
Clarice  t.  Sari  of  Ormond,  Jim.  122;  Beyndl  v.  Sprye,  1  De  G.  M.  &  G.  660,  690. 

2  Ld.  Eea.  it. 

3  ColUnson  v. ,  18  Ves.  353 ;  Moore  t.  Bkdsoii,  6  Mad.  218;  JBarned  v.  Laing,  13  Sim.  255 : 

6  Jur.  1050 :  7  Jur.  383;  EowMnsy.  Sowkins,  1  Dr.  &  S.  75 :  6  Jnr.  N.  S.  490. 
■•  11  Sim.  60 ;  and  see  remarks  on  that  case  in  Barned  v.  Zaing,  nbi  sup. 
=  See  Barley  v.  Nicholson,  1  Dr.  &  War.  66 ;  2  Dr.  &  War.  86 :  1  Con»  &  L.  207,  for  the  principles 

upon  which  the  Court  acts  in  granting  writs  of  ne  exeat  regno. 
0  The  words,  "out  of  tlie  jurisdiction,"  should  he  added  after  the  name  of  a  defendant  who  is 
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the  loss  of  the  instrument.'  If,  however,  the  objection  is  not  taken  by 
demurrer,  but  the  cause  proceeds  to  a  hearing,  and  the  answer  of  the 
defendant  admits  the  loss  or  destruction  of  the  instrument,  then  the 
Court  has  jurisdiction,  and  the  objection  for  want  of  the  aflS.davit  will  be 
overruled. 2  So,  in  suits  for  the  discovery  of  deeds  and  writings,  and  for 
relief  founded  upon  such  instruments,  if  the  relief  prayed  be  such  as 
might  be  obtained  at  Law,  on  the  production  of  deeds  or  writings,  the 
plaintiff  must  annex  to  his  bill  an  affidavit  that  they  are  not  in  his  cus- 
tody or  power,  and  that  he  knows  not  where  they  are,  unless  they  are 
in  the  hands  of  the  defendant. 

But  a  bill  for  a  discovery  merely,  or  which  only  prays  the  delivery 
of  deeds  or  writings,  or  equitable  relief  grounded  uj)on  them,  does  not 
require  such  an  affidavit.  =  The  reader  will  bear  in  mind  that  by  our 
Order  85,  "  No  bill  is  to  be  filed  for  discovery  merely,  except  in  aid  of 
the  prosecution  or  defence  of  an  action  at  Law."  It  was  decided,  in 
King  v.  King,'^  that  an  affidavit  is  also  unnecessary  in  the  case  of  a  bill 
for  discovery  of  an  instrument  which  has  been  fraudulently  cancelled 
by'  the  defendant,  and  to  have  another  deed  executed :  for,  in  such  a 
case,  if  the  plaintiff  had  the  cancelled  instrument  in  his  hands  he  could 
make  no  use  of  it  at  Law,  and,  indeed,  the  relief  prayed  is  such  as  a 
Court  of  Equity  only  can  give;  but,  in  Bootham  v.  Dawson,^  the  autho- 
rity of  King  v.  King  appears  to  have  been  questioned,  and  a  different 
decision  come  to.  In  that  case,  the  bill  was  filed  for  the  discovery  of 
the  contents  of  a  bond  which  had  been  given  to  the  plaintiffs,  as  parish 
officers,  as  an  indemnification  for  the  expense  of  a  bastard  child,  and 
which  was  alleged  in  the  bill  to  have  been  defaced  and  cancelled  by 
tearing  off  the  signature  of  the  obligor,  so  that  the  bond  was  no  longer 
in  force  ;  the  bill  also  prayed  an  account  and  payment  of  what  was  due 
on  the  bond,  as  well  as  the  execution  of  a  new  one  for  the  future  indem- 
nification of  the  trustees.  To  this  bill  the  defendant  demurred:  "for 
that  the  plaintiffs  ought,  according  to  the  rules  of  the  Court,  to  have 
made  an  affidavit  of  the  bond  being  defaced  and  avoided,  as  stated  in  the 
bill;"  and  the  demurrer  was  allowed.  It  is  to  be  observed,  that  the 
L.  0.  B.  Macdonald,  in  his  judgment,  appears'  to  have  proceeded  upon 
the  ground  that  the  plaintiffs  had  not  confined  themselves  to  seeking  a 
discovery  and  re-execution  of  the  bond,  but  had  gone  on  to:  pray  for 
payment  of  the  sum  already  due  :  though,  certainly,  that  distinction 

'  M.  Eed.  124 ;  Walmsley  v.  CMd,  1  Vcs.  S.  341 ;  WrigM  v.  Lord  Maidstone,  1  K.  &  J.  701 : 1  Jur. 

N.  S.  1013 ;  Whitchurch  v.  Golding,  2  P.  Wms.  541. 
'•'  Crosse  v.  Bedingfidd,  12  Sim.  35 :  5  Jar.  a36. 

s  La.  Eed.  54  ;  see  1  Ves.  S.  341,  S44  ;  Whitchurch  v.  Golding,  2  P.  Wms.  541 ;  Anon.  3  Atk,  17; 

Dormer  v.  Fortescue,  ib.  132. 
*  Mos.  192;  and  see  Ld.  Red.  124. 
s  3  Anst,  859. 
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does  not  appear  to  have  been  recognized  by  the  learned  Baron  Thomp- 
son, who  delivered  his  opinion  upon  the  occasion.  It  is,  however,  sub- 
mitted that  the  reason  given  for  the  decision  in  King  v.  King  is  quite 
satisfactory:  for,  as  the  ground  for  the  interference  of  a  Court  of  Equity 
in  such  a  case  is  not  the  loss,  but  the  cancellation  of  the  instrument,  so 
as  to  render  it  impossible  to  use  it  at  Law,  no  relief  will  be  granted  by 
the  Court  until  it  is  satisfied  that  the  cancellation  has  taken  place,  by 
the  production  of  the  cancelled  instrument ;  whereas,  in  the  case  of  the 
loss  of  a  document,  the  Court  has,  in  general,  no  means  of  satisfying 
itself  that  the  document  has  been  lost  but  the  assertion  of  the  party 
himself:  which  it  consequently  requires  should  be  made  upon  oath. 

Even  in  cases  in  which  the  legislature  has  expressly  directed  that  the 
affldavit  should  be  "  annexed  to  the  bill,"  it  is  not  necessary  that  the 
affidavit  should  be  sworn  at  the  same  time  as  the  bill  is  filed ;  but  it  is 
the  usual  practice,  in  all  cases  in  which  an  affidavit  is  necessary,  to 
have  it  sworn  a  day  or  two  before  the  bill  is  filed.' 

The  other  cases,  in  which  bills  are  required  to  be  accompanied  by  an 
affidavit,  may  be  mentioned  here,  although  they  do  not  come  within 
the  description  of  bills  which  are  now  the  subject  of  discussion.  These 
are :  bills  for  the  purpose  of  perpetuating  the  testimony  of  witnesses, 
where,  from  circumstances,  such  as  the  age  or  infirmity  of  witnesses,  or 
their  intention  of  leaving  the  country,  it  is  probable  the  plaintiff  would 
lose  the  benefit  of  their  testimony  :  in  which,  case,  an  affldavit  of  the 
circumstances,  by  means  of  which  the  testimony  may  probably  be  lost, 
must  be  annexed  to  the  bill;^  and  bills  of  interpleader,  which  also,  to 
avoid  a  demurrer,  must  be  accompanied  by  an  affldavit  by  the  plaintiff 
that  there  is  no  collusion  between  him  and  any  of  the  parties.  ^ 

It  is  to  be  observed  that,  in  cases  of  this  nature,  advantage  can  only 
be  taken  of  the  omission  of  an  affldavit,  by  demurrer ;  and  that  where  a 
plaintiff,  instead  of  demui'ring  on  this  ground  in  the  first  instance,  put 
in  a  plea  to  the  whole  bill,  which  was  overruled,  he  was  not  allowed  to 
demur,  ore  tenus,  on  the  ground  that  the  necessary  affldavit  was  not 
annexed.* 

if  there  are  several  plaintiffs,  all  must  join  in  the  affldavit,  unless 

■  Walker  v.  Fletclier,  1  Phil- 115;  12  Sim.  420,  422:  6  Jur.  4.;  but  see  FYanccfme  v.  Francome,  1.3 
W  E  355,  L.  C.  The  afBdavit  is  UBuaUy,  out  need  not  Ije  attached  to  the  bill :  Jones  v.  Shep- 
herd, 29  Beav.  293 :  T  Jtir.  N.  S.  250 ;  Affirmed  by  L.  O.  7  Jur.  N.  S.  238 ;  ««*  rrnn.  Shepherd  v. 
Jones,  3  De  G.  F.  &  J.  56.    It  may  be  made  an  exhibit  to  the  bill. 

2  Ld.  Red.  150 ;  Phillips  T.  Oarew,  1  P.  Wms.  116. 

'  Ld.  Eed.  49 ;  Signold  v.  Audland,  11  Sim.  WxSamilton.  v.  Maries,  5De  G.  &  S.  638.  For  forma 
of  demurrer  for  want  of  afldavit,  see  2  Van  Hey.  7T.  .In  Larabrie  v.  Brown,  1  De  G.  &  J.  204 : 
23  Beav.  607,  leave  was  given  to  file  an  interpleader  bill  quantum  valeat,  on  affldavit  of  the 
plaintiffs'  solicitor,  the  plaiptiffs  being  abroad,  and  time  pressing ;  but  the  affidavit  of  the 
plaintiffs  was  afterwards,  by^leave  of  the  Court,  filed  and  annexed  to  the  bill,  nunc  pro  tunc  ; 
Braithwaite's  Pr.  27.  Wherri>  there  were  several  plaintiffs  residing  in  distant  places,  leave  was 
ffiven,  on  a  like  affidavit,  and  an  injunction  granted  tor  a  limited  time,  on  an  undertaking  to 
flle  the  usual  affidavit :  Welson  v.  Barter,  10  Jur.  N.  S.  611 :  12  W.  E.  857,  V.  O.  W. 

■■  Soon  v.  Dorman,  1  S.  &  S.  227,  231 ;  Crosse  v.  Bedingfield,  12  Sim.  35 :  5  Jur.  836. 
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a  satisfactory  explanation  be  given  for  their  non-joinder.  •  If  a  corpo- 
ration is  plaintiff,  the  affidavit  may  be  made  by  the  secretary  or  other 
responsible  offtcer.  The  aflftdavit  may  be  written  or  printed ;  and  a 
copy  of  it,  but  not  necessarily  an  office '  copy,  should  be  sealed  at  the 
Eecord  and  Writ  Clerks'  oflS.ce,  and  annexed  to  each  copy  of  the  bill 
sealed  there  for  service,^  and  served  therewith. 


Section  Yll.— Printing  and  Filing  the  Bill. 

After  the  bill  has  been  drawn,  it  is,  in  some  cases,  to  be  printed. 
The  following  Orders  point  out  the  practice :  Order  66,  provides  that, 
"Pleadings,  and  all  other  proceedings  in  a  cause  may  be  written  or 
printed,  or  partly  written  and  partly  printed ;  and  where  wholly  print- 
ed, dates  and  sums  occurring  therein  are  to  be  expressed  by  figures 
instead  of  words."  Order  67  declares  that  "All  pleadings  and  other 
proceedings  are  to  be  written  or  printed  neatly  and  legibly  on  good 
paper,  of  the  size  and  form  heretofore  in  use;  and,  if  printed,the  same 
are  to  be  printed  with  pica  type  leaded,  and  the  solicitor  is  not  to  be 
entitled  to  the  costs  of  any  pleading  or  other  proceeding  which  is  not 
in  conformity  with  this  order,  and  the  Clerk  of  Eecords  and  Writs,  or 
Deputy  Eegistrar,  is  to«refuse  to  file  the  same."  And  Order  68  provides 
that,  "Every  bill,  answer  and  petition  filed,  and  every  aflftdavit  to  be 
used  in  any  cause  or  matter,  is  to  be  divided  into  paragraphs,  and  every 
paragraph  is  to  be  numbered  consecutively,  and,  as  nearly  as  may  be, 
is  to  be  confined  to  a  distinct  portion  of  the  subject.  No  costs  are  to  be 
allowed  for  any  bill,  answer,  petition,  or  affidavit,  or  part  of  any  bill, 
answer,  petition,  or  affidavit,  substantially  violating  this  order:  nor 
shall  any  affidavit  violating  this  order  be  used  in  support  of,  or  opposi- 
tion to,  any  motion,  without  the  express  permission  of  the  Court." 

It  has  been  decided,on  these  Orders,that  where  the  office  copy  of  the  bill 
served  upon  a  defendant  is  not  printed  in  accordance  with  these  Orders, 
the  service  will  be  set  aside  with  costs :  and  that  although  the  Eegis- 
trar may  have  filed  a  bill  not  printed  in  accordance  with  the  orders  of 
Court,  a  motion  to  take  the  bill  off  the  files  for  such  non-compliance 
may  be  made.'  The  practice  as  to  the  endorsement  of  bills  and  other 
proceedings,  and  their  service,  has  already  been  pointed  out.'' 

1  Braithwaite'B  Pr.  2t,  and  Gibbs  v.  Gibbs,  there  cited. 

2  Braithwaite'B  Pr.  27.    No  fee  is  payaWe  on  filing  an  affidavit  with,  or  annexed  to,  a  bill :  ib. 

3  Oossey  v.  VucTdmO,  a  Cham.  E.  227. 

■•  See  ante,  Orders  40,  41,  i%,  43,  44,  46. 
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By  two  Bnglisli  Orders  of  1660  and  1666,  it  is  provided  that  no  plea, 
answer,  or  aflidavit  is  to  be  filed  in  which  there  is  any  knife  erasure,  or 
which  is  blotted  so  as  to  obliterate  any  word,  or  which  is  improperly 
written,  or  so  altered  as  to  cause  any  material  disfigurement,,  or  in 
which  there  is  any  interlineation  of  any  word  or  words,  unless  the 
person  before  whom  the  same  is  sworn  duly  authenticates  such  inter- 
lineation with  his  initials,  in  such  manner  as  to  show  that  the  inter- 
lineation was  made  before  the  plea,  answer,  or  affidavit  was  sworn,  and 
so  as  to  mark  the  extent  of  such  interlineation.  These  orders  are  in 
force  in  this  Province.  An  affidavit,  containing  unauthenticated  inter- 
lineations of  Christian  names  was  allowed  to  be  filed.  >  Erasures  in 
recital  of  contents  of  an  exhibit  were  held  immaterial. ^ 

The  copy  of  the  bill  being  prepared,  it  is  delivered  to  the  Clerk  of " 
Eecords  and  "Writs,  or  Deputy  Eegistrar,  who  thereupon  writes  thereon 
the  date  on  which  it  is  brought  into  his  office,  and  receives  it  into 
his  custody.     The  bill  is  then  said  to  be  filed,  and  of  record ;  but  before 
this  process  is  completed  it  is  not  of  any  effect  in  Court. 

Our  Order  73  provides  that  "Every  paper  to  be  filed  in  the  office  of 
the  Clerk  of  Eecords  and  Writs  is  to  be  distinctly  marked  at  or  near 
the  top  or  upper  part  thereof  on  the  outside,  with  the  name  of  the  city 
or  town  in  which  the  bill  is  filed.  And  the  Clerk  of  Eecords  and  "Writs 
is  not  to  file  any  paper  which  is  not  so  marked."  Order  72  declares 
that  "All  the  pleadings  in  any  cause  must  be  filed  at  the  same  office." 
And  Order  77  provides  that  "A  bill  of  complaint  may  be  filed  either 
with  the  Clerk  of  Eecords  and  "Writs,  or  with  a  Deputy  Eegistrar,  at 
the  option  of  the  plaintiff:  and  the  filing  of  a  bill  of  complaint  shall 
have  the  same  effect  as  the  filing  of  a  bill  and  the  issuing  of  a  subpoena  to 
appear  and  answer  formerly  had."  The  endorsement  of  an  office  copy 
bill  must  specify  distinctly  which  relief  the  plaintiff  seeks,  whether  sale 
or  foreclosure. 3 

The  copy  of  an  information  intended  to  be  filed  must  bear  the  signa- 
ture of  the  Attorney-General.''  To  obtain  this,  a  copy  of  the  draft  is 
left  with  him,  together  with  a  certificate  of  the  counsel  who  settled  it, 
that  it  is  proper  for  his  sanction,  and  also  a  certificate  of  the  solicitor 
for  the  relator  that  he  is  a  proper  person  to  be  relator,  and  is  able  to  pay 
costs;  and  if  the  Attorney -General  approves  of  the  draft,  he  will  then, 
on  the  copy  to  be  filed  being  left  with  him,  together  with  a  certificate 
that  it  is  a  true  copy  of  the  draft  as  settled  by  counsel, ^  affix  his  signa- 

1  Vorweig  v.  Barweiss,  3  W.  E.  259. 
'■*  Savage  v.  Hutchinson,  24  L.  J.  Oh.  232. 
5  Drewry  v.  O'NeiU,  2  Cham.  K.  204. 
*  Braithwaite's  Pr.  26. 

=  ma. 
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lure  thereto.     The  information  so  signed  is  then  filed,  in  the  same  man- 
ner as  a  bill. 

The  bill  being  filed,  it  is  provided  by  our  Order  405  that  "  Every 
defendant,  appearing  by  a  different  solicitor,  is  entitled  to  demand  from 
the  plaintiff  two  coj)ies  of  any  printed  bill,  paying  for  each  copy  two 
cents  per  folio."  If  the  plaintiff  desire,  he  may,  as  soon  as  he  has  filed 
the  bill,  obtain  from  the  Eegistrar  or  Deputy  Eegistrar,  and  register 
in  the  County  Eegistry  Office,  a  certificate  of  Ins  P'endens,  under  Con. 
Sta.  U.  C.  c.  12,  s.  64,  and  31  Vic.  c.  20  (Ontario) :  but  no  certificate 
is  required  to  be  registered  of  a  suit  or  proceeding  for  the  foreclosure 
of  a  registered  mortgage.  And  where  a  certificate  of  Us  pendetis  has  bee,n 
registered,  and  the  bill  is  afterwards  dismissed,  it  is  not  necessary  to 
obtain  an  order  discharging  the  certificate  from  the  registry  :  the  regis- 
tration of  the  decree  dismissing  the  bill  being  sufficient  for  all  purposes. ' 
There  is  no  precedent  for  dispensing  with  the  signature  of  the  Attorney- 
General  to  an  information.  Where,  in  the  absence  from  the  Province 
of  the  Attorney-General,  an  information  was  filed  without  signature, 
but  having  endorsed  thereon  a  fiat  by  the  Solicitor-General,  it  was 
ordered  to  be  taken  off  the  files. ^ 


Section  VIII. — Amending  the  Bill. 

When  a  plaintiff'  has  preferred  his  bill,  and  is  advised  -that  the  same 
does  not  contain  such  material  facts,  or  make  all  such  persons  jjarties, 
as  are  necessary  to  enable  the  Court  to  do  complete  justice,  he  may 
alter  it,  by  inserting  new  matter,  =  or  by  adding  such  persons  as  shall 
be  deemed  necessary  parties  ;  or  in  case  the  original  bill  shall  be  found 
to  contain  matter  not  relevant,  or  no  longer  necessary  to  the  plaintiff's 
case,  or  to  name  as  parties  persons  who  may  be  dispensed  with,  the  same 
may  be  struck  out;  the  original  bill,  thus  added  to  or  altered,  is  termed 
an  amended  bill.* 

But,  although  it  is  the  practice  to  call  a  bill  thus  altered  an  amended 
bill,  the  amendment  is  in  fjxct  esteemed  but  as  a  continuation  of  the 
original  bill,  and  as  forming  part   of  it ;    for  both  the  original   and 

J   Peater  v.  Vosford,  1  Cham.  E.  22. 

-  Attorney-Oenercd  v.  Toronto  Street  Hailwaij,  S  Cham.  E.  16.5. 

3  If  at  the  time  of  filing  the  bill  the  plaintiJf  had  no  title  to  the  relief  prayed,  he  cannot  make  out  a 
title  by  introducing  by  amendment  facts  which  have  subsequently  occurred  :  Attorney-  General 
V.  Portreeve  of  Avon,  11  W.  E.  1061,  L.JJ. ;  contra,  Talbot  v.  Lord  Radnor,  3  M.  &  K.  25?. 

*  Hinde,  21.    A  written  bill  may  he  thus  amended,  as  well  as  a  printed  bill. 
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amended  bill  constitute  but  one  record : '  so  much  so,  that  where  an 
original  bill  is  fully  answered,  and  amendments  are  afterwards  made,  to 
which  the  defendant  does  not  answer,  the  whole  record  may  be  taken, 
pro  confesso,  generally,  a  and  an  order  to  take  the  bill  pro  confesso  as  to 
the  amendments  only  will  be  irregular. »"  An  amended  bill  must,  there, 
fore,  in  all  cases,  be  addressed  in  the  same  way  as  a  bill.*  But,  so  far  as 
the  pendency  of  a  suit  can  affect  either  the  parties  to  it,  or  strangers  ^ 
matter  brought  into  a  bill  by  amendment  will  not  have  relation  to  the 
time  of  iiling  the  original  bill,  bu.t  the  suit  will  be  so  far  considered  as 
pendent  only  from  the  time  of  the  amendment.  = 

Where  there  is  a  bill  and  cro.ss  bill,  and  the  plaintiff  in  the  original 
suit  amends  his  bill  before  answer,  ho  will  lose  his  priority  of  suit,  and 
his  right  to  have  an  answer  before  he  is  called  upon  to  answer  the  cross 
bill.'= 

Amendments  to  a  bill  are  of  two  sorts;  those  which  relate  to  parties, 
and  those  which  affect  the  substance  of  the  case.  Our  Order  78  pro- 
vides that  "  Orders  of  course  to  amend  a  bill  of  complaint  may  be 
obtained  at  any  time  before  answer,  upon  praecipe."  Order  79 
declares  that  "  Service  upon  a  defendant  of  an  order  of  course  to  amend 
before  answer,  may  be  dispensed  with  upon  an  application  ex  parte, 
where  the  Court  is  satisfied  that  such  an  order  may  be  made  without 
prejudice  to  the  defendant's  rights ;  and  where  service  upon  a  defendant 
of  an  order  to  amend  is  dispensed  with,  the  cause  as  to  such  defendant 
is  to  proceed  as  if  the  bill  had  been  originally  filed  in  the  amended 
form."  Order  80,  that  "  An  order  to  amend  the  bill,  for  the  purpose  of 
rectifying  a  clerical  error  in  names,  dates,  or  sums  only,  may  be 
obtained  at  any  time  ii-pon  praecipe."  Order  82  declares  that  "A  plaintiff 
may  move  ex  parte  for  leave  to  amend  the  bill,  without  prejudice  to  an 
order  to  take  the  bill  pro  confesso,  or  to  the  entry  of  a  note  that  the 
defendant  is  in  default  for  want  of  an  answer ;  and  where  the  Court  is 
satisfied  that  the  rights  of  the  defendant  will  not  be  prejudiced  by  such 
ordei-,  it  may  direct  the  same  accordingly."  And  Order  83  provides 
that  "A  plaintiff",  having  obtained  an  order  to  amend  his  bill,  is  to 
amend  within  fourteen  days  from  the  date  of  the  order ;  otherwise  the 

1  Vere  v.  Glynn,  2  Dick.  441. 

2  Jopling  V.  Stuart,  4  Ves.  61(1. 

'  Boom  v.  OrirgUh,  ib.  n. ;  and  see  London  v.  Beady,  1  S.  &  S.  44. 

*  If  the  description  of  the  plaintiff,  or  his  next  friend,  is  not  the  same  as  when  the  bill  was  filed, 

the  new  description  should  appear  in  the  amended  bill :  Kerr  v.  Gillespie,  7  Beav.  369,  371 :  8 

Jur.  50 ;  but  the  name  of  his  solicitor  cannot  be  altered,  unless  an  order  to  change  tlie  solicitor 

has  been  obtained  :  Braithwaite's  Pr.  299. 
'  Ld.  Red.  330 ;  Long  v.  Burton,  2  Atk.  218. 
"  Steward  v.  Boe,  2  P.  Wms.  434 ;  Johnson  v.  Fi-eer,  2  Cox,  371  ;  Noel  v.  King,  3  Mad.  392.    But  if 

the  plaintiff  amends  his  bill  before  he  knows  of  the  filing  of  tUc  cross  bill,  he  does  not  lose  bis 

priority :  Gray  v.  Maig,  13  Beav.  65. 
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order  to  amend  becomes  void,  and  the  case  as  to  dismissal  stands  in  the 
same  situation  as  if  the  order  had  not  been  made." 

Where  new  plaintiffs  are  added  by  amendments,  they  have  at  the 
hearing  the  same  rights,  and  the  Court  has  the  same  discretion  in  the 
case  of  a  misjoinder,  as  if  they  had  been  the  plaintiffs  originally,  and  the 
Court  may,  under  the  General  Orders,  treat  such  new  plaintiffs  as  the 
sole  plaintiff. ' 

In  some  cases,  special  orders  are  obtained  for  the  purpose  of  altering 
the  co-plaintiffs  ;  but,  as  a  diminution  of  the  number  of  plaintiffs  has  the 
effect  of  lessening  the  defendant's  security  for  costs,  an  order  will  not 
be  made  to  strike  out  the  names  of  plaintiffs  without  the  Court  also  pro- 
viding, at  the  same  time,  that  security  for  the  costs  of  the  suit  shall  be 
given,2  unless  such  security  be  waived  by  the  defendants.  In  the  case 
of  Brown  v.  Sawer,^  one  of  two  co-plaintiffs,  who  had  authorized  the 
institution  of  the  suit,  refused  to  proceed  in  it ;  a  motion  was  thereupon 
made,  on  behalf  of  the  other  co-plaintiff,  that  she  might  be  at  liberty  to 
amend  the  bill  by  striking  out  the  name  of  the  co-plaintiff  who  had 
refused  to  proceed,  and  by  making  him  a  defendant,  and  that  he  might 
be  ordered  to  pay  the  costs  occasioned  by  such  amendment,  and  also  the 
costs  of  giving  any  security  for  costs  which  the  defendants  or  any  of 
them  might  be  declared  entitled  to  in  consequence  of  such  amendment, 
and  incidental  thereto,  and  also  the  costs  of  and  incident  to  that  appli- 
cation, to  be  taxed  as  between  solicitor  and  client.  Lord  Langdale, 
M.  E.,  in  giving  judgment  upon  the  motion,  said :  "  The  suit  cannot  be 
prosecuted  unless  the  alteration  is  made,  and,  therefore,  justice  will  not 
be  done  unless  the  alteration  is  made ;  I  think,  therefore,  that  this  order 
must  be  made,  but  on  such  terms  as  will  be  just  towards  the  defendants, 
and  by  securing  the  costs  of  suit  already  incurred  ;  and  the  co-plaintiff 
having,  by  revoking  the  authority,  made  this  application  necessary, 
ought  therefore  to  pay  the  costs.'' 

It  must  not  be  considered  as  a  matter  of  course  to  obtain  an  order  to 
strike  out  the  name  of  a  person  who  has  once  been  made  a  plaintiff  in  a 
cause,  even  upon  the  terms  of  giving  security  for  costs.  In  the  case  of 
the  Attorney-General  v.  Gooper,'^  an  application  was  made,  by  a  number 
of  relators  named  in  an  (information,  to  strike  out  the  names  of  several 
of  themselves.  Lord  Cottenham,  in  refusing  the  motion,  o.bserved :  "  It 
cannot  be  justly  said,  that  all  that  the  relators  have  to  establish  in  sup- 

'  Mason  v.  Seney,  11  Grant,  447. 

2  For  form  of  order,  see  Seton,  1253,  No.  7. 

3  3Beav.  598:  5  Jur.  500;  see  Hart  v.  Tulk,  6  Hare,  611,  813;  Bather  v.  Kearsley,  TBeay.  545; 

M'Leod  V.  Zyttleton,  1  Drew.  86 ;  Drake  v.  Sj/mes,  7  jur.  N.  S.  399,  L.  JJ.    As  to  the  course 
where,  after  decree,  the  solicitor  of  the  plaintiffs  ceases  to  practice,  and  one  of  them  refuses  to 
concur  with  the  rest  in  appointing  a  successor,  see  Butlin  v.  Arnold,  1  H.  &  M.  715. 
■■  3  M.  &  C.  258,  261 :  1  Jur.  790. 
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port  of  such  an  application  is,  that  the  defendants  will  not  be  prejudiced 
b}"-  such  an  alteration ;  they  must  show  that  justice  will  not  be  done,  or 
that  the  suit  cannot  be  so  conveniently  prosecuted,  unless, the  alteration 
is  made.  I  cannot  give  them  such  an  advantage  as  they  ask,  and  per- 
mit them  to  alter  the  record,  merely  because  they  may  have  a  different 
Avish  at  one  time,  from  that  which  they  may  have  at  another  time : 
which  may  be  the  result  of  mere  caprice." 

In  the  case  of  Hall  v.  I/ack,'^  where  it  appeared  that  the  association  of 
a  cestui  que  trust  and  trustee,  as  co-plaintiffs  on  the  record,  might 
materially  injure  the  interests  of  the  former.  Sir  J.  L.  Knight  Bruce, 
V.  C,  gave  leave  to  amend  the  record,  by  striking  out  the  name  of  the 
trustee  as  plaintiff,  and  making  him  a  defendant. 

Leave  may  also  be  obtained  to  amend  a  bill,  by  the  addition  of 
persons  as  co-plaintiffs.  After  answer,  however,  the  addition  of  a 
co-plaintiff  is  not  a  matter  of  course,  but  is  discretionary  in  the  Court ; 
and  it  would  appear,  that  where  a  plaintiff  applies,  after  answer,  for 
leave  to  amend  his  bill,  by  adding  a  co-plaintiff,  he  must,  in  support  of 
his  application,  show  that  the  person  proposed  to  be  added  is  willing  to 
become  a  co-plaintiff.^  An  order  for  leave  to  amend  by  adding  a 
plaintiff  after  replication  has  been  refused,  where  the  plaintiff  had  been 
guilty  of  laches.  ^ 

A  bill  of  discovery  cannot  be  amended  by  adding  parties  as  plaintiffs. 
This  was  held  to  be  the  law  of  the  Court  by  Lord  Bldon,  in  Lord  CJiol- 
nwndeley  v.  Lord  Clinton,*  where  a  bill  had  been  filed  by  cestui  que  trusts, 
in  aid  of  an  ejectment  at  Law,  and  the  defendant  pleaded  facts  to  show 
that  the  legal  estate  was  in  the  trustees.  The  difficulty  in  the  case 
was,  however,  got  over  by  the  plaintiffs  consenting  to  the  allowance  of 
the  plea,  and  moving  to  amend  by  inserting  a  statement  to  show  that 
the  legal  estate  was  in  trustees,  and  that  a  count  had  been  introduced 
in  the  declaration  in  ejectment  on  the  demise  of  the  trustees. 

An  order  made  at  the  hearing  for  leave  to  amend,  by  adding  parties, 
will  not  authorize  the  introduction  of  co-plaintiffs ; '  but  the  Court  will 
sometimes  allow  a  bill,  which  has  originally  been  filed  by  one  indivi- 
dual of  a  numerous  class,  in  his  own  right,  to  stand  over  at  the  hearing, 
for  the  purpose  of  being  amended  by  the  introduction  of  the  words :  on 
behalf  of  himself,  and  all  others  of  the  class.     Thus,  in  Lloyd  v.  Loaring,  ^ 

•  3  Y.  &  C.  C.  C.   631 ;    see  also  Plunlcet  v.  Joice,  2  Soli.  &  Lef.  159.  ante,  ;  Jones  v.  Hose,  4 

Hare,  58,  where  leaTe  given  to  strike  out "  on  tehalf  of  themselves  and  all  other  shareholders ;" 
Rart  V.  Tulk,  6  Hare,  Sia ;  Drake  v.  Symes,  7  Jar.  N.  S.  399,  L. JJ. 

2  The  ffmernors  ofJJucton  Free  School  v.  Smith,  M'Lel.  17, 19. 

3  miwa/rd  V.  Oldjeia,  4  Pri.  325. 
■•  3  Mer.  71,  74. 

•  Mlligan  v.  Mitchell,  1  M.  &  0.  433, 443. 

•  6  Ves.  773, 778 ;  see  also  Attorney-  General  v.  Newcomte,  14  Ves.  1,6;  Qood  v.  Slewitt,  13  Yes. 

397,  401. 

21 
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where  a  demurrer  was  allowed,  because  the  parties  affected  to  sue  ia  a 
corporate  capacity,  leave  was  given  to  amend,  by  making  them  sue  in 
their  individual  rights  as  members  of  a  co-partnershii^,  on  behalf  of 
themselves  and  others. 

It  has  been  said,  that  the  Court  will,  at  any  time  before  the  hearing, 
suffer  parties  to  be  added  by  amendment,  upon  a  proper  case  being 
shown  ; '  and  that  even  after  a  decree,  and  before  it  has  been  enrolled, 
persons  interested  may,  by  petition,  be  made  parties  and  let  into  it,  if 
their  right  be  interwoven  with  the  other  plaintiffs,  and  settled  (in 
general)  by  the  decree :  they  paying  the  plaintiffs  a  proportionable 
part  of  the  charges  of  the  suit.^ 

But  where  an  application  was  made  to  amend  the  bill  after  decree  by 
substituting  the  words  "  second  concession  "  for  the  words  "  twelfth 
concession,"  it  was  refused.  ^  And  in  a  subsequent  case,  an  application 
was  made  ex  parte  for  leave  to  amend,  after  decree,  by  correcting  the 
description  of  the  mortgaged  premises,  when  it  was  held  that  the  appli- 
cation could  not  be  granted  ex  parte,  and  quxre,  whether  a  bill  can  be 
amended  at  all  after  decree.  In  Barrett  v.  Gardner,  the  Chancellor 
refused  leave  to  amend,  whilst  in  Joy  v.  Spafford,  Y.  C.  Spragge  granted 
it.*  After  a  decree  had  been  pronounced  in  a  suit  of  foreclosure,  the 
plaintiff  discovered  that  portions  of  the  mortgaged  premises  had  been 
sold  by  the  mortgagor  before  the  bill  was  filed.  Seld,  in  accordance 
with  decisions  of  Esten,  V.  C,  per  Blake,  C,  that  the  purchasers  of 
such  portions  might  be  brought  before  the  Court  by  amendment,  and 
that  the  proper  mode  of  proceeding  was  by  petition,  although,  but  for 
those  decisions,  he  would  have  thought  a  motion  to  amend,  under 
Order  9,  June,  1853,  s.  14,  the  proper  course.  = 

If  parties  are  added  after  the  expiration  of  the  time  for  giving  notice 
of  the  cross-examination  of  the  witnesses,  the  evidence  of  such  witnesses 
cannot  be  read  against  the  parties  so  added.'' 

It  is  not  within  the  province  of  this  work  to  point  out  the  cases  in 
which  amendments  may  become  requisite,  for  the  purpose  of  altering 
the  case  upon  the  record  as  against  the  defendants  already  before  the 
Court,  or  to  what  extent  they  may  be  made.  It  is  to  be  observed,  however 
that  the  rule  which  formerly  existed,  that  a  plaintiff  ought  not  to  intro- 
duce facts,  by  amendment,  which  have  occurred  since  the  filing  of  the 

'  Goodwin -v.  Cfoodwin,Z  M\i.^<i;  see  Forbes -v.  Stevens,  lOJur.  N.  S.  861,  V  C  W  •  4  N  K, 
386,  L.J  J.  '      ■■ 

'  Wyatt'a  Pr.  301. 

=  Barrett  t.  Gardner,  1  Cham.  E.  344. 

'  B.  ofMcmtreal  t.  Power,  2  Cham.  E.  47. 

'  Mumble  v.  Moore,  1  Cham.  E.  59. 

•  Pratt  V.  Barker,  1  Sim.  1,5;  James  v.  James,  4  Beav.  578 :  5  Jur.  1148 ;  Quantock  v.  Bullen,  5 
Mad.  81. 
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original  bill,  has  been  abolished;  and  that  facts  and  circumstances 
occurring  after  the  institution  of  a  suit  may  be  introduced  into  the  bill 
by  amendment,  if  the  cause  is  otherwise  in  a  state  in  which  an  amend- 
ment may  be  made, '  and  if  not,  they  may  be  added  by  supplemental 
statement. 

Where  an  answer  of  a  defendant  states  facts  which  are  material  to 
the  plaintiff's  case,  but  which  have  not  been  stated  in  the  bill,  it  is  not 
necessary  that  the  plaintiff,  in  order  to  avail  himself  of  them  at  the 
hearing,  should  introduce  such  facts  into  his  bill  by  amendment, 
although  perhaps  the  most  convenient  course  would  be  to  do  so.^ 
Where,  however,  it  is  important  to  the  plaintiff  that  a  fact  disclosed  in 
the  answer  should  be  further  inquired  into,  or  avoided  by  some  further 
statement,  the  practice  is  often  resorted  to  of  introducing  such  fact  from 
the  answer  of  the  defendant  into  the  bill ;  and  where  a  plaintiff,  not 
being  satisfied  with  the  answer,  amended  his  bill,  stating,  by  way  of 
pretence,  a  quotation  from  the  answer,  and  negativing  it,  and  insisted 
that  the  facts  would  appear  differently  if  the  defendant  would  look  into 
his  accounts.  Sir  Thomas  Plumer,  Y.  C,  held,  that  the  matter  so  intro- 
duced was  not  impertinent.^ 

Great  latitude  is  allowed  to  a  plaintiff  in  making  amendments,  and 
the  Court  has  even  gone  to  the  extent  of  permitting  a  bill  to  be  con- 
verted into  an  information :  *  it  has  also  been  held,  where  a  plaintiff  filed 
a  bill,  stating  an  agreement,  and  the  defendant  by  his  answer  admitted 
that  there  was  an  agreement,  but  different  from  that  stated  by  tlie  plain- 
tiff, that  the  plaintiff  might  amend  his  bill,  abandoning  his  first  agree- 
ment, and  praying  for  a  decree  according  to  that  admitted  by  the 
defendant.^  In  that  case,  however,  the  a'nendment  was  permitted, 
because  the  bill  in  its  original  form  mi™ht  have  been  prepared  under  a 
mistake  or  misconception  of  counsel,  and  the  plaintiff,  having  afterwards 
discovered  the  error,  was  allowed  by  the  Court  to  abandon  his  original 
case,  and  insist  upon  the  one  alleged  by  the  defendant;  but  the 
Court  will  not  carry  its  liberality  further,  and  permit  a  plaintiff  to 
amend  his  bill,  so  that  he  may  continue  to  insist  upon  the  agreement 
originally  stated,  and  if  he  fails  in  that,  to  get  the  benefit"  of  the  one 
admitted  by  the  defendant.  Upon  this  principle,  where  the  original 
bill  prayedthe  specific  performance  of  an  agreement,  and  the  defendant 
denied  the  agreement  as  stated  in  the  bill,  but  admitted  a  different  one, 
whereupon  the  plaintiff  amended  his  bill,  continuing  to  insirt  on  the 

>  Our  Orders  348.  349,  3B0,  351.    See  Tudway  v.  Jones,  1  K.  &  J.  691 ;  Forbes  v.  Stevens,  noi  3Up. 
and  see  Attcrrney-Oeneral  t.  Portreeve  of  Awn,  11 W.  E.  1050  1051. 1..JJ 

'  Attwood  V. ,  1  Eus.  353,  361. 

=  Seeley  v.  Boehm,  2  Mad.  176, 180. 

■1  President  of  St:  Mary  Magdalen  v.  Sibthorp,  1  Eusb.  154. 

*  PGrT.ord  EeflGsdftle.  Lindslaw.  T/nniih.  9  Snh .  A:  Lef ,  9. 
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original  agreement,  and  praying  in  the  alternative,  if  not  entitled  to 
that,  to  have  the  execution  of  the  admitted  agreement;  Lord  Eedesdale 
dismissed  the  bill  with  costs,  but  without  prejudice  to  any  bill  the 
plantiif  might  be  advised  to  file,  to  obtain  a  performance  of  the  admitted 
agreement. ' 

The  Court  will  not  grant  leave  to  amend  a  bill,  where   the  proposed 
amendment  would  render  the  bill  of  a  different  nature. = 

It  seems  that,  as  a  general  rule,  the  Court  will  not  permit  a  bill,  filed 
for  the  mere  purpose  of  discovery,  to  be  converted  into  one  for  relief, 
by  the  addition  of  a  prayer  for  relief, » though  it  has  been  allowed  in 
some  cases;*  and  it  seems,  that  a  bill  for  relief  cannot  be  converted  into 
a  bill  for  discovery  by  striking  out  the  prayer;  thus,  in  Lord  Cholmm- 
deley  v.  Lord  Clinton,^  where  the  defendants,  having  answered  the  bill, 
obtained  an  order  for  the  plaintiif  to  elect  whether  he  would  proceed  at 
Law  or  in  Equity,  whereupon  the  plaintiff  elected  to  proceed  at  Law, 
and  moved  to  dismiss  his  bill  as  far  as  it  sought  relief,  and  to  amend 
the  record  by  striking  out  the  prayer  for  relief,  the  motion  was  refused : 
Lord  Eldon  being  of  opinion,  that  the  better  course  for  the  plaintiff 
would  be  to  dismiss  his  bill,  and  file  another  for  discovery  only;  which 
was  accordingly  done.^ 

Any  amendment  of  a  bill,  however  trivial  and  unimportant,  authorizes 
a  defendant,  though  not  required  to  answer,  to  put  in  an  unswer,  making 
an  entirely  new  defence,  and  contradicting  his  former  answer.  Thus, 
in  Bolton  v.  Boltm,''  Sir  Lancelot  Shadwell,  Y.  C,  on  this  ground  refused 
with  costs,  a  motion  to  take  an  answer  to  an  amended  bill  off  the  file : 
although  it  was  filed  nearly  three  years  after  the  bill  had  been  amended, 
and  eight  years  after  the  original  answer,  and  contradicted  the  original 
answer,  introducing  no  less  than  four  new  issues  or  defences.  An 
amendment  of  the  bill  does  not,  however,  enable  a  defendant  who  has 
answered  the  original  bill  to  demur  to  an  amended  bill  upon  any  cause 
of  demurrer  to  which  the  original  bill  was  open,^  unless  the  nature  of 
the  case  made  by  the  bill  has  been  changed  by  the  amendments.' 

-  Lindsay  v.  Lynch,  8  Sola.  &  Lef.  1 ;  see  also  Woollam  v.  Hea/rn,  7  Vcs.  211,  222 ;  and  Lenision  V. 
Little,  2  Sch.  <Ss  Lef.  11,  n.  Co). 

''  Crawforcl  v.  Bradburn,  1  Cham.  E.  280. 
Butterworth  v.  Bailey,  15  Ves.  3S8,  361 ;  Jackson  r.  Strong,  M'Lel.  245 ;  Parker  v.  Ford,  1  Coll. 
508. 

»  Eildyard  t.  Cressy,  3  Atk.  303 ;  Crow  v.  Tyrett,  2  Mad.  897, 409 ;  Lomada  v.  Tempter,  2Eusa.  661, 
565 ;  Severn  v.  Fletcher,  5  Sim.  457. 

5  2  V.  &  B.  113. 
2  Mer.  71.    In  the  above  case,  Gurish  v.  Donovan,  2  Atk.  166,  was  cited  in  argument  in  support 
of  the  motion,  but,  upon  reference  to  the  Registrar's  hook,  it  appeared  that  the  order  for  strik- 
ing oui  the  prayer  was  made  by  consent,  and  that  an  answer  was  put  in  by  the  defendant  after 
the  order  was  made ;  2  V.  &  B.  114,  n.  (o). 

'  29*b  .Tune  1S31,  MSS.,  ex  relatione  Beames. 

'  Attorney-General  t.  Comer,  8  Hare,  166;  see  also  WylUe  v.  Felice,  6  Hare,  605 ;  EUice  v.  Goodson,, 
3  M.  &  C.  653,  661 ;  2  Jur.  249. 

»  Cresy  v.  Sevan,  13  Bim.'354. 
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No  alteration  can  be  made  in  any  pleading,  or  other  matter,  after  it 
has  been  filed,  and  by  that  means  become  a  record  of  the  Court,  without 
the  sanction  of  an  Order.  Orders  for  leave  to  amend  bills,  may,  subject 
to  the  rules  and  regulations  hereafter  pointed  out,  be  obtained  at  any 
period  of  the  cause,  previously  to  the  hearing. 

An  order  for  leave  to  amend  a  bill  may  be  obtained  at  any  time  before 
answer,  upon  motion  without  notice. ' 

An  order  for  leave  to  amend  a  bill,  only  for  the  purpose  of  rectifying 
some  clerical  error  in  names,  dates,  or  sums  may  be  obtained  at  any 
time,  upon  motion  without  notice.^  The  order  should  specify  the  errors 
which  are  to  be  corrected.  = 

It  is  provided  by  Order  121  of  our  Con.  G.  O.  that,  "Where  a  demur- 
rer is  not  set  down  for  argument  by  the  plaintiff,  or  the  plaintiff  does 
not  obtain  an  order  to  amend,  within  eight  days  after  notice  of  filing 
the  demurrer  is  served,  the  defendant  may  set  the  same  down,  and 
serve   notice  thereof." 

Where  a  demurrer  has  been  overruled,  it  is  irregular  to  obtain  an  order 
of  course  to  amend  pending  an  appeal ;  and  in  such  a  case,  the  order 
was  discharged  with  costs,  and  the  amendments  expunged." 

In  like  manner,  it  is  irregular  to  obtain  an  order  of  course  to  amend, 
pending  an  inquiry  which  of  two  suits  is  most  for  an  infant's  benefit.' 

If,  at  the  time  the  order  for  amendment  is  made,  none  of  the  defen- 
dants have  appeared,  the  plaintiff  may  amend  without  payment  of  any 
costs.  If  ^ny  of  the  defendants  have  appeared,  but  have  not  answered, 
or,  having  answered,  the  plaintiff  requires  no  further  answer  from  them, 
the  plaintiff  may  amend  without  payment  of  any  costs  to  them ;  but 
•the  plaintiff  must  pay  20s.  to  each  defendant,  or  set  of  defendants,  who 
have  answered,  and  from  whom  the  plaintiff  requires  a  further 
answer. 

Where  no  further  answer  is  required,  the  order  should  contain  a 
recital  to  that  effect :  otherwise  it  is  irregular. » 

It  is  now  proposed  to  consider  the  circumstances  under  which  a  bill 
may  be  amended  after  answer. 

Our  Order  81,  provides  that  "  One  order  of  course  to  amend  the  bill, 
as  the  plaintiff  may  be  advised,  may  be  obtained  by  the   plaintiff  upon 

1  Ord.  76.    Asmanyordersasmajr  be  required  may  be  thus  obtained. 

■•■  Ord  80.  But  Bucb  an  amendment  will  render  inoperatiye  an  order  to  take  a  bill  pro  confesso  ; 
Weightman  v.  Powell,  3  De  G.  &  S.  570 :  12  Jnr.  958 ;  see,  however,  Cheeseborough  r.  Wright, 
28  Beav.  173.  As  to  the  necessity  of  re-serving  the  bill  after  such  an  amendment,  see  Barnes  t. 
Bidgway,  1  Sm.  &  G.  App.  18. 

'  Braithwaite's  Pr.  304  ;  and  see  form  of  Order,  Seton,  1251,  No.  1. 

*  Aimlie  v.  Sims,  17  Beav.  174. 

5  Fletcher  v.  Moore,  11  Beav.  617;  13  Jur.  1003. 

«  BoMington  v.  Woodley,  9  Sim.  380 ;  2  Jur.  917 ;  Breeze  v.  English,  2  Hare,  638. 
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precipe,  at  any  time  before  filing  the  replication,  and  within  four  weeks 
ter  afthe  answer,  or  the  last  of  several  answers,  has  been  filed ;  but 
no  further  order  of  course  for  leave  to  amend  the  bill  is  to  be  granted 
after  an  answer  has  been  filed,  except  in  the  cases  provided  for  by- 
Order  80."  This  is  similar  to  Order  9,  of  June,  1853,  s.  12, 
under  which  the  following  case  was  decided ;  a  bill  was  filed  against 
three  defendants,  A.,  B.,  and  C,  one  of  whom,  C,  was  out  of  the 
Province  at  the  time.  An  order  was  obtained  forleavetoserve(7.by 
substitutional  service  onA.&nA  B.  ffir  the  purpose  of  a  motion  for  injunction. 
A.  and  B.  answered  the  bill,  but  G.  did  not :  the  bill  was  then  amended, 
and  notice  of  motion  for  injunction  served  on  A.  and  B.  for  themselves, 
and  together  with  the  bill  on  them  for  C,  under  the  order  for  service. 
After  the  motion  was  disposed  of,  the  plaintiff  took  out  an  order,  dis- 
missing the  bill  against  A.  and  B.,  and  on  the  same  day  an  order  to 
amend,  under  which  a  re-engrossment  of  the  bill  was  filed,  and  served 
personally  on  0.  This  order  ■  a  .imend  was  styled  in  the  original  suit, 
and  worded  to  amend  the  "  oi  ce  copies  "  of  the  "  defendants."  Held,  that 
it  was  a  second  order  to  amend  after  answer,  within  the  meaning  of 
Order  9,  June  1853,  sec.  12 ;  and  it  was  on  the  application  of  C,  dis- 
charged as  irregular,  with  costs. »  After  replication  had  been  filed,  the 
plaintiff  served  a  notice  to  amendhisbill  by  adding  parties,  but  raised  no 
new  issues.  It  was  held  that  the  plaintiff  might  amend  his  bill  by  adding 
a  defendant,  and  making  the  amendment,  set  out  in  his  notice  of  motion. 
For  this  purpose  it  was  considered  not  necessary  to  withdraw  the  repli- 
cation. To  do  so  is  necessary  only  that  the  plaintiff  may  reply  de  novo  to 
the  answers  of  the  new  defendant,  and  in  this  case,  no  new  issue  was  raised. 
It  has  always  been  the  practice  to  permit  a  plaintiff  to  amend  for  the 
limited  purpose  of  adding  parties  without  withdrawing  his  replication.  = 
The  plaintiffs  filed  their  bill  to  impeach  a  conveyance  of  lands  in  it  to 
the  wife  of  one  of  the  defendants  :  in  describing  the  lands  by  metes  and 
bounds,  by  mistake,  only  a  portion  of  the  lands  in  it  were  included, 
which  portion  was  afterwards  lost  to  the  parties  by  being  sold  under  a 
power  contained  in  a  mortgage.  Under  these  circumstances  a  motion 
for  leave  to  amend  the  bill  by  inserting  the  property  in  it  not  included 
in  the  former  description  was  granted. '  "Where  the  state  of  facts  made 
by  an  original  bill  does  not  exist  when  the  defendant  answers,  the 
plaintiff  cannot  amend  so  as  to  bring  in  other  facts  to  keep  the  bill  alive, 
but  must  file  a  new  bill. «  On  a  motion  to  take  a  bill  off  the  files  for 
irregularity,  the  description  of  the  plaintiff  being  omitted,  leave  was 

1  Kemp  V.  Jmes,  1  Cham.  E.  374. 

2  Johnson  v.  Cowan,  2  Cham.  E.  13 ;  citing  Brattle  v,  Watterman,  i  Sim.  ISB ;  Brian  v.  Wastel,  18 

O^ur.  446. 

3  Wallace  v.  Foi-d,  1  Cham.  E.  287. 

•  City  Bank  v.  Amsden,!!!.  C.  L.  J.  293. 
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given  to  amend  on  payment  of  costs. '  In  a  suit  instituted  by  an 
administrator  with ,  the  will  annexed  upon  a  mortgage,  the  defendant, 
produced  a  [^release  for  the  mortgage  money  given  by  this  testator  in 
his  lifetime ;  therefore  the  plaintiff  sought  to  be  allowed  to  proceed 
against  the  defendant  as  a  creditor  of  the  estate,  but  as  this  would 
involve  such  an  amendment  as  would  create  an  entirely  different  record, 
the  Court  refused  such  permission  and  dismissed  the  bill  with  costs.  = 
Where  the  plaintiff's  solicitor  absconded  before  the  time  to  amend  the 
bill,  as  of  course,  had  expired,  and  his  departure  •  was  not  known  to  the 
■  plaintiff  till  afterwards,  and  due  diligence  appeared  to  have  been  used 
by  the  plaintiff  to  proceed  with  the  cause  after  becoming  acquainted 
with  such  departure,  the  Court  granted  leave  to  amend  on  payment  of 
costs. '  The  Court  refused  to  give  special  leave  to  amend  by  introducing 
new  matter  where  the  matter  of  the  proposed  amendment  could  be  proved 
under  the  pleading  without  such  amendment.  ^ 

A  voluntary  answer  is  deemed  sufficient  as  soon  as  it  is  put  in ;  and 
therefore  in  that  case,  the  period  of  four  weeks  commences  to  run  as 
soon  as  it  is  filed.  ^ 

In  computing  the  period  for  amending  or  obtaining  orders  for 
leave  to  amend  bills,  the  times  of  vacation  are  not  to  be  reckoned. « 

It  will  be  convenient  here  to  state  the  different  times  of  vacation. 
Order  421,  of  the  Con.  G.  Orders  provides  that  "The  long  vacation  is 
to  commence  on  the  1st  day  of  July,  and  to  terminate  on  the  21st  day 
of  August  in  every  year."  Order  422,  that  "The  Christmas  vacation 
is  to  commence  on  the  24th  day  of  December  in  every  year,  and  termi- 
nate on  the  6th  day  of  the  following  month  of  January."  Order  423, 
that  "  The  days  of  the  commencement  and  termination  of  each  vacation, 
shall  be  included  in  and  reckoned  part  of  the  vacation."  Order  424, 
that  "  The  offices  of  the  Court  shall  be  open  on  every  day  in  the  year, 
except  during  vacation,  and  on  Sundays,  New  Year's  Day,  Good  Friday, 
Easter  Monday,  Christmas  Day,  the  days  appointed  for  the  celebration 
of  the  birthday  of  Her  Majesty,  and  Her  Eoyal  Successors,  and  any  day 
appointed  by  proclamation  for  a  General  Fast,  or  Thanksgiving." 
Order  425,  declares  that  "  During  vacation,  the  Court  will  not  sit,  and  the 
offices  thereof  are  respectively  to  be  closed-;  but  the  offices  of  the  Eegistrar, 
and  Clerk  of  EecOrds  and  Writs,  are  to  be  open  for  all  purposes  of  making 
applications  for  injunctions  ;    and   from  ten  o'clock  in  the  forenoon  till 

1  mu  V.  WGuire,  Cooper's  Dig.  41. 

=  Bennett  t.  Orosthwaite,  9  Grant.  433. 

3  Carney  v.  Bmlton,  1  Grant.  423. 

<  Wittmott  v.  Bmlton,  1  Grant.  479. 

«  Sodgers  v.  I¥yer,  2  W.  K.  67 ;  2  Bq.  Kep.  2B3,  V.  C.  K. 
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twelve  o'clock  noon,  each  day,  for  such  proceedings,  as  do  not  require  the 
attendance  of  the  opposite  party."  And  by  Order  408,  it  is  provided 
that  "  The  time  of  vacation  is  not  to  be  reckoned  in  the  computation  of 
the  times  appointed  or  allowed  for  the  following  purposes : 

I.  Answering  either  an  original  or  amended  bill. 

II.  Amending  or  obtaining  orders  for  leave  to  amend  bills: 

III.  Setting  down  demurrers : 

IV.  Piling  replications,  or  setting  down  causes  under  the  directions  of 
Order  152,  Order  153,  Order  154,  or  Order  155  :— 

v.. Master's  reports  becoming  absolute : 

VI.  Moving  to  discharge  an  order  of  revivor : 

VII.  Moving  to  add  to,  vary,  or  set  aside  a  decree,  by  any  party 
served  therewith." 

The  days  of  the  commencement  and  termination  of  each  vacation  are 
included  in  and  reckoned  part  of  such  vacation.  ■ 

When  the  bill  has  been  once  amended  after  answer,  under  an  order 
of  course,  the  plaintiff  is  not,  except  for  the  purpose  of  rectifying  clerical 
errors  in  names,  dates,  or  sums,=  or  of  adding  parties, '  entitled  to  another 
order  of  course,  giving  him  leave  to  amend  his  bill ;  *  and  this  applies, 
notwithstanding  that  some  of  the  defendants  may  answer  subsequently 
to  the  date  of  the  amendment,  =  and  that  those  defendants  who  have 
already  answered  consent  to  the  application  for  the  order.  ^ 

Por  the  purpose  of  determining  whether  an  order  of  course  to  amend 
can  be  obtained,  an  answer  held  to  be  insufficient,  or  the  insufficiency 
of  which  is  admitted  by  the  defendant,  must  be  considered  as  no  answer; 
and  consequently,  an  order  to  amend  after  such  insufficient  answer,  or 
after  a  demurrer  or  plea  overruled, ''  is  of  course,  and  doesnot  preclude  the 
plaintiff  from  obtaining  a  further  order  of  course  for  the  amendment  of 
his  bill,  after  a  sufficient  answer  has  been  put  in. '  It  must,  however,  be 
recollected  that  an  answer  is  deemed  sufficient  until  it  has  been  held 
insufficient;  and  further,  that  an  amendment  of  the  bill,  made  previously 
to  the  answer  being  held  insufficient,  operates  as  an  admission  of  the 
sufficiency  of  the  answer ;  consequently,  however  insufficient  an  answer 

1  Ord.  423. 

2  Ord.  80. 

3  Ante. 

*  Ord.  81. 

'  Attorney- Getieral  V.  Nethercoat,iM..  &  C,  604';  IJur.  633;  Duncombe  v.  Lewis,  10  Beav.  S13; 

Winihrop  v.  Murratj^m  Hare,  150 ;  14  Jur.  303. 
'  Bainirigge  v.  Baddeley,  12  Beav.  152 :  13  Jur.  997. 
'  But  pending  an  appeal,  an  order  of  course,  after  a  demurrer  overruled,  is  irregular  :  Aimlie  v. 

&-ms,17Beav.  174. 
«  Mendizabd  v.  EuUeti,  1  E.  &  M.  324  :  Bird  v.  Hustler,  ib.  325. 
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may  be  in  fact,  an  amendment  of  the  bill  before  it  is  held  insufQcient, 
will  have  the  effect  of  preventing  any  further  order  to  amend  from  being 
obtained,  as  of  course. 

After  exceptions  for  insufficiency  have  been  submitted  to,  or  allowed, 
the  plaintiff  may  obtain  an  order,  as  of  course,  on  motion,  that  he  may 
be  at  liberty  to  amend  his  bill,  and  that  the  defendant  may  answer 
the  amendments  and  exceptions  together. '  If  the  bill  has  been  already 
amended  under  such  an  order,  and  exceptions  are  taken  to  the  answer 
to  the  amended  bill,  and  are  submitted  to  or  allowed,  the  plaintiff  may 
have  a  further  order,,  as  of  course,  to  amend,  and  that  the  defendant 
may  answer  the  amendments  and  exceptions  together.^  If,  however; 
the  defendant  can  put  in  his  further  answer,  before  he  is  served  with 
the  order  to  answer  the  amendments  and  exceptions  together,  the 
plaintiff  will  lose  the  benefit  of  such  order,  and  the  defendant  may  move 
on  notice,  to  discharge  it  for  irregularity. '  Where  the  plaintiff  did  not 
amend  his  bill  within  the  period  allowed  for  that  purpose,  it  was  held, 
that  a  second  order  of  course  for  leave  to  amend  was  irregular.'' 

All  the  applications  to  amend  hitherto  considered  are  of  course,  and 
require  no  notice.  They  are  usually  obtained  on  prcecipe  of  course : 
but  they  may  also  be  made  on  motion  of  course,  in  Chambers. 

In  all  cases,  other  than  those  above  pointed  out  in  which  an  order 
may  be  obtained  as  of  course,  the  plaintiff  must,  if  he  desires  to  amend 
his  bill  after  answer,  make  a  special  application  to  the  Judge  for  leave 
to  do  so.  This  application  is  made  by  motion  in  Chambers.  The  notice 
of  motion  must  be  served  on  the  solicitors  for  all  the  defendants  who 
have  appeared  to  the  bill.  The  Judge,  at  the  time  of  making  the  order 
usually  disposes  of  the  costs  of  the  application. 

If  the  plaintiff  amends  his  bill  after  answer  by  adding  parties,  the 
period  of  four  weeks  will  still  be  reckoned  from  the  time  when  the 
answer,  or  the  last  of  the  answers  required  to  be  put  in  to  the  original 
bill,  is  to  be  deemed,  or  is  held  to  be  sufficient.  = 

The  rules  laid  down  in  the  General  Orders,  as  to  obtaining  orders  of 
course  to  amend,  do  not  appear  to  have  been  framed  with  a  view  to 
meet  those  cases  where  no  answer  is  required,  and  none  is  put  in  ;  con- 
sequently it  has  been  held,  that  it  was  not  irregular  to  obtain 
an  order  of  course  to  amend  after  the  plaintiff  had  served  a  notice  of 
motion  for  a  decree,  and  the  defendant  had  filed  his  affidavits  in  oppo- 

'  Mayne  v.  Hoehin,  1  Dick.  255 ;  Adney  v.  Mood,  1  Mad.  449 ;  Dipper  v.  Durant,  3  Mer,  466. 

3  Mendizabel  v.  Hvllett,  1  E.  &  M.  334 :  Bird  v.  Hustler,  ib.  325. 

'  Mayne  v.  ffochin,  1  Dick.  255 ;  Bethune  v.  Bateman,  ib.  296  ;  Knox  v.  Symmonds,  1  Ves.  J.  8T,  88 ; 

Paty  V.  Simpson,  2  Cox.  393 ;  Partridge  y.  Haycraft,  11  Ves.  570,  578 ;  Pariente  \.  Bensusan, 

13  Sim.  522 ;  7  Jur.  618 ;  Hemming  v.  MngwaU,  8  Beav.  102. 
*  Dolly  V.  OMllin,  11  Beav.  61 ;  and  see  Watson  v.  Life,  1  M'N.  &  G.  104 ;  13  Jur.  479. 
»  Bertolacci  v.  Johnstone,  2  Hare,  633 :  8  Jur.  751. 
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sition  to  such  motion. '  It  would  seem,  that  if  the  motion  had  been  set 
down  for  hearing,  an  order  of  course  would  have  been  irregular.^ 

After  the  evidence  is  closed,  the  bill  cannot  be  amended  in  any  other 
respect  than  by  adding  parties ;  and  no  new  allegation  can  be  intro- 
duced, or  material  fact  put  in  issue,  which  was  not  so  before.^  And 
where  a  plaintiflP,  by  a  false  suggestion  that  the  cause  was  at_issue  only, 
had  obtained  an  order  for  liberty  to  amend  his  bill,  by  the  addition  of  a 
prayer  which  had  been  accidentally  omitted,  the  order  was  discharged, 
upon  the  application  of  the  defendant  at  the  opening  of  the  cause,  when 
it  came  on  for  hearing.* 

It  is  said'  that,  after  publication  has  passed,  (that  is  after  the 
evidence  is  closed,)  there  is  no  instance  of  a  plaintiff  obtaining  an  order 
to  amend,  without  withdrawing  his  replication.  The  observation,  how- 
ever, appears  to  be  a  mere  dictum,  and  it  certainly  cannot  apply  to  cases 
where  the  amendment  is  merely  by  adding  parties.  In  HahergJiam  v. 
Vincent, "  Lord  Thurlow  intimated  an  opinion,  that  after  a  decree  had 
been  made,  passed  and  entered,  without  bringing  before  the  Court  a 
personal  representative  who  had  become  so  after  the  bill  was  filed,  he 
might  be  added  by  amendment,  and  that  a  motion  for  the  purpose 
would  be  regular,  provided  it  was  only  for  the  purpose  of  making  him 
a  witness  to  what  was  done  in  the  Master's  office ;  but  that,  if  there  was 
anything  in  the  decree  affecting  him  in  the  way  of  an  order  to  pay, 
such  an  order  would  be  out  of  the  power  of  the  Court. 

Where  it  is  intended  to  amend  a  bill  after  replication  filed,  by  the 
addition  of  new  facts  or  charges,  the  proper  course  is  to  apply  for  leave 
to  withdraw  the  replication  and  amend ;  and  it  seems  that  an  order  of 
this  description  may  be  obtained,  upon  an  application  in  Chambers 
supported  by  proper  affidavits,  at  any  time  before  the  closing  of  the 
evidence.''  The  order  may  be  made  without  prejudice  to  the  evidence 
already  gone  into  being  used." 

Sometimes  the  Court,  at  the  hearing,  .will  order  a  cause  to  stand  over, 
with  liberty  to  the  plaintiff  to  perfect  his  case  by  amendment,  upon  his 
paying  the  costs  of  the  day. "  Thus,  as  we  have  seen,  if,  at  the  hearing, 
the  record  appears  to  be  defective  for  want  of  proper  parties,  the  Court 
will  allow  the  cause  to  stand  over,  for  the  plaintiff  to  amend  his  bill  by 

'  GiU  T.  Bayner,  1  K.  &  J.  395 ;  and  see  ante. 

2  Ibid. :  Goodwin  v.  Goodwin,  3  Atk.  370.    A  motion  for  a  decree  would  for  this  purpose,  it  is  ap- 

-  preliended,  be  considered  a  tearing  of  the  cause. 
»  Goodwin  v.  Goodwin,  3  Atk.  370 ;  Milligan  v.  Mitchell,  1 M.  &  0. 433, 442  ;  T/iompson  v.  Jvdqe,  2 

Drew.  414 ;  Horton  v.  BrocUehurst,  29  Beav.  603 ;  Forbes  v.  Stevens,  10  Jur.  N.  S.  861,  V.O.W. ; 

but  see  S.  C.  4  N.  E.  386,  L.JJ. 
■>  Harding  v.  Cox,  3  Atk.  583. 
'  1  Atk.  51. 

•  1  VeB.  J.  68 ;  see,  however,  1  C.  P.  Coop.  t.  Cott.  40,  n. 
'  Hortcm  v.  BrocUehurst,  29  Beav.  503 ;  Champneys  v.  Bmhan,  3  Drew.  5. 
'  Ricardo,  v.  Cooper,  cited  Seton,  1253. 
"  This  may  be  done  when  the  cause  is  heard  on  motion  for  decree:  Thomas  v.  Bernard,  7  W.  E. 

271,  V.  C.  K. 
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adding  parties  ;  •  or,  where  the  parties  are  too  numerous  to  be  brought 
before  the  Court,  to  alter  the  form  of  the  bill,  by  making  it  a  bill  by  the 
plaintiffs,  on  behalf  of  themselves  and  all  others  of  the  same  class. == 
This  practice  is  not  confined  to  amendment,  by  adding  parties :  it  will 
be  extended  to  permit  the  plaintiff  to  show  why  he  cannot  bring  the 
necessary  parties  before  the  Court.  ^  And  if  the  record  is  defectiveby 
reason  of  a  misjoinder  of  plaintiffs,  the  Court  may  direct  such  amend- 
ments as  may  be  necessary,  in  order  to  grant  such  relief  as  any  of  the 
plaintiffs  may  be  entitled  to,  and  at  the  hearing,  before  sueh  amend- 
ments are  made,  treat  any  of  the  plaintiffs  as  if  he  were  a  defendant.  ^ 
And  so,  as  we  have  seen,^  the  Court  will  sometimes,  at  the  hearing, 
permit  the  prayer  of  the  bill  to  be  amended,  so  as  to  make  it  more  con- 
sistent with  the  case  made  by  the  plaintiff  than  the  one  he  has  already 
introduced.  And  where  a  plaintiff  had  amended  his  bill,  and  by  acci- 
dent had  omitted  to  insert  in  the  amended  bill  the  prayer  for  relief, 
although  it  was  in  the  original  bill,  the  Court  put  off  the  cause,  in  order 
that  the  plaintiff  might  have  an  opportunity  to  re-amend  his  bill  by 
inserting  it.  ^ 

Usually,  amendments  are  allowed  at  the  hearing  only  for  the  pur- 
pose of  making  the  record  complete  as  to  parties,  or  adapting  the  prayer 
to  the  case  made  by  the  bill.''  Upon  the  question  of  allowing  amend- 
ments for  other  purposes  at  the  hearing,  Sir  George  Turner,  L.  J.,  in 
the  case  of  Lord  Darnley  \.  The  London,  Chatham  and  Lover  Bailway 
Company,''  observed:  "It  is  impossible  to  lay  down  any  general  rule; 
all  depends  upon  the  circumstances ;  but,  speaking  generally,  I  should 
say  that  leave  should  be  given  when  the  matters  proposed  to  be  intro- 
duced are  connected  with  the  matters  in  issue,  but  should  be  refused 
when  it  is  not  so.""  Thus,  where  a  matter  has  not  been  put  in  issue, 
with  Buffioient  precision,  the  Court  has,  upon  hearing  the  cause,  given 
the  plaintiff  liberty  to  amend  the  bill  for  the  purpose  of  making  the 
necessary  alteration.'" 

1  Ante.    And  see  Leyland  v.  Leyland,  10  W.  E.  149,  V.  C.  K. 

2  Ante  ;  and  see  GwatUn  v.  Camphdl^  1  Jur.  N.  S.  131,  V.  C.  W. 

'  Milligan  v.  Mitchell,  1  M.  &  0.  511,  515  ;  Gibson  v.  Ingo,  5  Hare,  156. 

*  15  &  16  Vic.  0.  86,  s.  49;  arete,  and  see  Lee  v.  Blackstone,  Seton,  1113,  No.  2.    See  our  Orders  53, 
54,  55,  taken  from  this  Statute. 

s  Ante. 

«  Harding  V.  Coa;,  3  Atk.  583. 

'  Watts  T.  Eyde,  2  Pliil.  406,  411 :  11  Jur.  979 ;  and  see  Bellamy  v.  Sabine,  2  Phil.  425,  447. 

8  9  Jur  N  S.  453, 453 :  11  W.  E.  338,  391 ;  and  see  Gossop  v.  Wright,  9  Jur.  N.  S.  592 :  11  W.  E. 
633,  V.  C.  K. 

'  In  Wallcer  t.  Armstrong,  8  De  G.  M.  &  G.  531 :  3  Jur.  N.  S.  969,  however,  the  L.  JJ.  allowed  a 
bUl  to  be  amended  at  the  hearing,  by  raising  an  entirely  new  case :  viz.,  the  rectification  ot  a 
deed. 
'"  Ld.  Eed.  326;  Filkin  v.  Bill,  4  Bro.  P.  C.  Ed.  Toml.  640;  and  see  observations  ot  L.  J.  Turner 
on  this  case,  in  I/yrd  Darnley  v.  London,  Chatham  and  Dover  Bailway  Company,  9  Jur.  N.  S. 
453 :  11  W.  E.  391 ;  see  also  Watts  v.  Lord  Eglinton,  1  0.  P.  Coop.  t.  Cott.  423 ;  Knox  v.  Gye,  9 
Jur.  N.  S.  1377,  V.  C.  W. :  12  W.  E.  1125,  L. JJ. ;  Forbes  v.  Stevens,  10  Jur.  N.  S.  861,  V.  C.  W.: 
4  N.  E.  386,  L.  JJ. ;  Firth  v.  Kidley,  ib.  415,  L.  JJ.  For  form  of  orders  to  amend  at  the  hear- 
ing, see  Seton,  1113,  Nos.  1,  3 :  and  see  ib.  1114—1116. 
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Amendments  may  be  made  at  the  hearing  of  causes,  under  the  new 
practice  as  at  7nsi  privs. '  An  application  to  amend  at  a  late  stage  of 
the  cause  (after  the  hearing)  cannot  be  granted  if  it  appears  that  such 
amendment  will  be  attended  with  any  risk  of  doing  injustice,  notwith- 
standing the  practice  established  by  Order  9,  sec.  14  of  1853.=  The 
defendant,  by  his  answer,  set  up  a  compromise  and  settlement  of  the 
plaintiff's  claim,  and  proved  the  same  at  the  hearing,  whereupon  the 
plaintiff,  asked  liberty  to  amend  for  the  purpose  of  impeaching  this 
settlement,  the  Court  granted  the  leave  upon  payment  of  costs,  but 
without  the  right  to  use  again  the  evidence  which  had  been  taken  in  the 
cause.  3 

Wherever  improper  submissions  have  been  made  in  a  bill  on  behalf 
of  infants,  the  Court  will,  at  the  hearing,  order  that  the  bill  shall  be 
amended,  by  striking  out  the  submission.*  Upon  the  same  principle 
where  an  infant  heir-at-law  had  been  made  a  co-plaintiff.  Lord  Eedes- 
dale  ordered  the  cause  to  stand  over,  with  liberty  to  the  plaintiff  to 
amend  his  bill,  by  making  the  heir-at-law  a  defendant  ;5  and  where  a 
matter  has  not  been  put,  by  the  bill,  properly  in  issue,  to  the  prejudice 
of  an  infant,  the  Court  has  generally  ordered  the  bill  to  be  amended.  ^ 

The  Court  has  even  gone  to  the  extent  of  allowing  the  plaintiffs,  at 
the  hearing  of  an  appeal,  to  amend  their  bill,  by  converting  it  from  a 
bill  into  an  information  and  bill,  or  information  only.' 

But,  although  the  Court  will  sometimes,  at  the  hearing,  allow  the  cause 
to  stand  over,  with  liberty  for  the  plaintiff  to  amend  his  bill,  the  plain- 
tiff ought  to  be  careful,  before  the  cause  comes  on,  to  have  the  record 
in  a  proper  state,  so  as  to  enable  the  court  to  make  a  complete  decree : 
for  the  plaintiff  himself  cannot,  when  the  cause  comes  on  for  hearing 
(unless  under  particular  circumstances,  or  with  the  consent  of  the  defen- 
dant,) obtain  leave  to  amend  his  bill,  even  upon  the  usual  terms  of 
paying  the  costs  of  the  day ;  and  if  a  decree  were  to  be  obtained  upon 
pleadings  which  are  defective  in  a  material  point,  it  would  afterwards  be 
liable  to  be  set  aside  fer  error. « 

It  frequently  happens  that,  upon  the  argument  of  a  demurrer,  the 
Court,  where  the  ground  for  demurring  can  be  removed  by  amendment 
has,  in  order  to  avoid  putting  the  plaintiff  to  the  expense  of  filing  a  new 

1  Fraser  v.  Bodney,  11  Grant,  436 ;  and  see  Street  v.  Hogeboom,  3  Grant,  128. 
^  Aitchison  v.  Coombs,  6  Grant.  643. 
3  M'lntyre  v.  Cameron,  13  Grant,  475. 
•*  Serle  y.  St.  Ekry,  3  P.  Wma.  SSf.  ante. 
»  Plunkett  V.  Joice,  S  Sch.  &  Lef.  159. 
«  Ld.  Red.  337. 

'  President  of  St.  Mary  Magdalen  College  v.  Sibthorpe,  1  Rubs,  154 :  ante. 

"  Wyatt's  P.  E.  399.    As  to  obtaining  leave  to  amend  at  the  hearing  of  an  interlocutory  application 
Bee  Sarnett,v.  Noble,  IJ.  &  W.  337 ;  Pare  v.  Clegg,  7  Jur.  N.  S.  1136 :  9  W.  E.  316,  K  E. 
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bill,  instead  of  decidiug  upon  the  demurrer,  given  the  plaintiff  liberty 
to  amend  his  bill,  on  payment  of  the  costs  incurred  by  the  defendant: 
because,  after  a  demurrer  allowed  to  the  whole  bill,  the  bill  is  so  com- 
pletely out  of  Court  that  no  amendment  can  take  place  : '  and  where 
the  demurrer  is  forwant  of  parties,  the  Court,  in  general,  annexes  to  the 
order  allowing  the  demurrer  a  direction  that  the  plaintiff  shall  be  at  liberty 
to  amend  his  bill  by  adding  parties  thereto.  Where,  previously  to 
the  filing  of.  a  general  demurrer,  a  notice  of  motion  for  an  injunction 
had  been  served,  leave  was  given,  on  allowingi  the  demurrer,  to  amend 
within  ten  days,  without  prejudice  to  the  notice  of  motion.  = 

Where,  by  an  order  allowing  a  demurrer,  leave  was  given  to 
amend  the  bill,  and  the  plaintiff  afterwards  neglects  to  amend, 
the  proper  course  for  the  defendant  to  take  in  such  a  case,  is  to  move 
that  the  plaintiff  do  amend  within  a  given  time,  otherwise  that  the 
order  to  amend  may  be  discharged,  and  the  demurrer  allowed.  ^  Where 
a  plaintiff,  after  demurrer,  desired  to  amend  by  adding  a  judgment 
creditor,  who  had  assigned  his  claim  to  the  plaintiff  as  a  party  defen- 
dant, leave  was  given  for  that  purpose,  dispensing  with  service  on  the 
defendants  already  before  the  Court.* 

The  Court,  in  allowing  a  plea,  frequently  gives  leave  to  amend  :  =  it 
must  not,  however,  be  understood  that  this  is  by  any  means  a  matter 
of  course,  even  where  the  plea  covers  only  part  of  the  bill.«  Leave  to 
amend  has  also  been  given  where  a  plea  was  overruled,  with  leave  to 
plead  de^novo.'' 

It  may  be  observed  in  this  place,  that  where  a  plea  for  want  of  parties 
was  put  in  to  a  bill  of  discovery,  which  had  been  filed  in  aid  of  an  eject- 
ment at  law,  on  the  ground  that  the  trustees  in  whom  the  legal  estate 
was  vested  where  not  co-plaintiffs  with  the  cestui  que  trusts,  and  upon 
argument  a  case  was  directed  for  the  opinion  of  a  Court  of  Law,  but  the 
parties  not  being  able  to  agree  upon  -the  case,  the  plaintiffs  moved  for 
leave  to  amend  the  bill  by  adding  the  trustees  as  co-plaintiffs,  Lord 
Eldon  refused  the  motion,  as  being  irregular  while  the  judgment  on  the 
plea  was  pending.  *  Afterwards,  however,  upon  the  plaintiffs  moving 
that  the  Yice-Chancellor's  order,  directing  the  case  to  be  stated,  might 
be  discharged,  and  that  the  plaintiffs  might  be  at  liberty  to  amend  their 

'  Lord  Caningsby  T.  JekyU,  2  P.  Wms.  300 ;  3  Bq.  Ca.  AT).  59,  pi.  3 ;  Smith  v.  Barnes,  1  Dick,  67 ; 

see  also  Mason  r.  Lake,  %  Bro.  P.  0.  Ed.  Toml.  495, 497 ;  JBressenden  v.  Secreets,  2  Cha.  Oa.  197 ; 

Lloyd  V.  Loaring,  6  Ves.  773, 779. 
2  BawUngs  v.  Lamiert,  1  J.  &  H.  458;  Earning  v.  Tingey,  10  Jm-.  N.  S.  872;  13  W.  E.  703 

V.  C.  K. 
'  Nelsony.  Bobertmn,  1  Grant.  530. 
'  Boomer  v.  CHbson,  4  Grant.  430. 
«  Ld.  Red.  381 ;  Boyle  v.  Muntz,  5  Hare,  509,  518 :  10  Jur.  914 ;  TuHway  v.  Jones,  IK.    &  J.  691 

and  Bee  Barmtt  t.  Grafton,  8  Sim.  73. 
«  Taylory.Shaw,%%.&9,.n;Necky.  Caens,  1  De  G.  &  S.  223 ;  11  Jur.  763. 
'  Chadwick  v.  Broadwood,  3  Beav.  316 ;  5  Jur.  359. 
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bill,  by  the  introduction  of  facts  to  show  that  the  legal  estate  was  in 
the  trustees,  and  that  there  was  a  count  in  the  declaration  in  eject- 
ment on  the  demise  of  such  trustees,  the  Lord  Chancellor  made  such 
an  order,  but  upon  condition  of  the  plaintiffs  consenting  to  the  plea 
being  allowed.' 

It  seems  that,  where  a  plea  has  been  replied  to,  the  plaintiff  may,  in 
some  cases,  have  leave  to  withdraw  his  replication  and  amend,  but  that 
such  leave  is  not  a  matter  of  course,  and  can  only  be  obtained  on  a 
special  application  j^  and,  therefore,  where  an  order  to  withdraw  repli- 
cation to  a  plea,  and  to  amend,  was  obtained  on  a  motion  of  course,  it 
was  discharged  for  irregularity,  and  the  amended  bill  was  ordered  to 
be  taken  off  the  file.  '■' 

An  application  for  leave  to  withdraw  replication,  and  amend 
the  bill  by  adding  parties  where  the  cause  had  been  set  down 
for  examination,  and  when  the  amendment  would  postpone  examination 
till  the  following  term,  was  refused  with  costs :  the  plaintiffs  having 
been  guilty  of  laches  in  making  the  application.  An  amendment  of  a 
bill  after  replication,  and  long  after  bill  filed  for  the  purpose  of  stating 
a  case  of  gross  fraud,  will  not  be  allowed  unless  it  appears  on  the  clearest 
evidence  that  the  plaintiff  or  his  solicitor  did  not  know,  and  could  not 
with  reasonable  diligence  have  discovered  before  filing  the  bill,  the  fact 
upon  which  the  charge  of  fraud  is  grounded.* 

After  the  plaintiff  has  obtained  an  order  to  amend,  he  has,  in  all  cases 
in  which  no  other  time  is  limited  by  such  order,  fourteen  days  after  the 
date  of  the  order,  within  which  he  may  amend  his  bill. »  If  he  does  not 
amend  within  the  time  limited,  or  within  the  fourteen  days,  the  order 
becomes  void,  and  the  cause,  as  to  dismissal,  stands  in  the  same  situa- 
tion as  if  such  order  had  not  been  made. "  The  fact  of  the  plaintiff  not 
making  his  amendment  within  this  period  will  not,  however,  preclude 
him  from  obtaining  another  similar  order  of  course  to  amend,  upon  the 
same  terms,  if  the  original  order  was  obtained  before  any  answer  was 
put  in.' 

If  the  plaintiff  is  unable  to  amend  the  bill  within  the  time  limited  by 

1  Ibid.li. 

»  Carleton  v.  V Estrange,  T.  &  E.  33;  Barnett  v.  Oroftm,  8  Sim.  Ya. 

"  Carleton  v.  U Estrange,  ubi  sup. 

*  Woodstoclc  T.  Niagara,  1  Cham.  E.  166. 

"  Ord.  83.  This  order  applies  to  all  orders  to  amend,  whether  of  course  or  epeoial:  see  Oridland 
V.  Lord  de  Mauley,  8  De  G.  &  S.  B60 :  12  Jur.  lOlB ;  Armitstead  v.  Durham,  U  Beav.  428 :  13 
Jur.  330 ;  Bainirigge  v.  Baddeley.  13  BeaT.  152  ;  13  Jur.  997.  These  cases  were  decided  on  the 
former  orders ;  in  the  existing  orders,  the  words  have  heen  somewhat  altered,  apparently  to 
meet  this  question.    Por  a  case  on  the  present  orders  see  Tampier  v.  Ingle,  IN.  E.  169,  V.C.K. 

K  Ord.  83. 

'  Nicholson  V.  F^ile,  2  Beav.  497 :  see,  however,  where  the  plaintiff  had  excepted,  Dotty  v.  ChaUin, 
11  Beav.  61.  The  service  of  an  order  to  amend  does  not  prevent  the  defendant  ftom  filing  his 
answer;  Macherell  v.  Fisher,  14  Sim.  604;  9 Jur.  574. 
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the  order  to  amend,  or,  if  no  time  is  thereby  limited,  within  the  four- 
teen days,  he  should  apply  hy  notice  of  motion,  before  the  time  has 
expired,  for  an  enlargement  of  the  time. '  The  notice  must  be  served 
on  all  the  defendants  who  have  appeared  to  the  bill;  and  the  order  is 
drawn  up  at  chambers. 

In  a  proper  case,  an  order  may  also  be  obtained,  on  a  notice  of 
motion  served  in  like  manner,  to  enlarge  the  time  allowed  by  the 
General  Orders  of  the  Court,  to  obtain  an  order  to  amend.  ^  The  order 
is  drawn  up  in  chambers.  The  usual  course  is,  however  to  obtain  the 
common  order  within  due  time,  and  then  to  apply,  before  the  fourteen 
days  have  expired,  for  an  extension  of  time  to  amend  under  it. 

Where  the  time  had  elapsed  for  obtaining  the  usual  order  of  course 
to  amend,  the  Court  will  not  grant  an  order  to  amend  as  the  plaintiff 
may  be  advised  as  an  indulgence  on  the  ground,  v  that  the  plaintiff  had 
intended  to  take  out  the  usual  order  within  the  proper  time,  but  had 
not  done  so  through  a  mistake  of  a  clerk  of  his  solicitor.  ^  This  Order 
to  amend  may  in  some  cases  be  obtained  from  the  Deputy  Eegistrar,  in 
whose  ofiice  the  bill  is  filed.  Order  35  provides  that  "  Where  a  bill  is 
filed  with  a  Deputy  Eegistrar,  the  Local  Master  and  Deputy  Eegistrar 
respectively  in  the  county  where  such  bill  has  been  filed,  are  to  have 
all  such  powers  and  authorities  in  relation  to  such  suit,  as  belong  to 
the  Master  and  Clerk  of  Eecords  and  Writs  respectively."  And  Order 
36,  that  "In  addition  to  the  powers  and  authorities  conferred  upon 
Local  Masters  by  Order  35,  the  Local  Master  in  the  County  where  the 
bill  has  been  filed  may  hear  and  dispose  of  all  applications  in  the  pro- 
gress of  such  suit,  for  the  following  pui-poses,  viz  : — 

I.  To  appoint  guardians  ad  litem  for  infants. 

II.  For  time  to  answer,  or  demur. 

III.  For  leave  to  amend  before  replication. 

IV.  To  postpone  the  examination  of  witnesses,  or  to  allow  further 
time  for  the  production  of  evidence. 

V.  For  security  for  costs." 

Order  37  provides  that  "  All  orders  which  are  drawn  up  by  the 
Clerk  of  Eecords  and  Writs  without  the  special  direction  of  the  Court, 
may  be  drawn  up  by  the  Deputy  Eegistrar  with  whom  the  bill  is  filed." 
Where  a  bill  is  filed  in  an  outer  ofS.ce,  the  order  for  production  and  other 
orders  of  course  are  properly  obtainable  at  such  office,  and  not  from  the 
Eegistrar." 

1  Dotty  y.  Ohallin,  uU  mp. :  Bainirigge  v.  Sadcleley,Vi  Beav.  IBS,  154:  13  Jm.  997. 
a  See  Potts  T.  Whitmore,  10  Beav.  ITT,  179. 
3  Bowen  t.  Turner,  1  Cham.  E.  268. 

•  Dougattv.  Wil^m, VHham.  E.  155.    "Eegistrar,"  in  this  case  must  not  be  read  "Clerk  of 
Eecords  and  Writs." 
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It  may  here  be  mentioned,  that  Order  305  provides  that  "It  shall 
be  coEQpetent  for  a  Local  Master  ,  upon  disposing  of  applications  made 
to  him  under  Order  36  to  direct  payment  of  a  sum  in  gross  in  lieu  of 
taxed  costs,  and  to  direct  by  and  to  whom  such  sum  in  gross  is  to  be 
paid." 

In  computing  the  time  for  amending  the  bill,  the  times  of  vacation 
are  not  to  be  reckoned: 'if,  therefore,  the  time  would  expire  in  vacation 
and  it  is  intended  to  deprive  the  plaintiff  of  this  advantage,  the  order 
should  be  so  framed  as  to  direct  the  amendment  to  be  made  on  or  before 
some  specified  day. 

When  an  order  to  amend  has  been  irregularly  made,  the  defendant 
may  move  on  notice  to  discharge  it;^  it  will,  however  be  considered  as 
valid  until  it  has  been  discharged  j^  and  the  irregularity  will  be  waived 
if  the  defendant  accept  costs  under  it.' 

An  order  to  amend,  whether  of  course  or  special,  should  be  served 
without  delay,  on  such  of  the  defendants  as  have  appeared  to  the  bill, 
either  in  person  or  by  their  solicitors :  as  the  order  only  operates  from 
the  time  of  service." 

If  the  amendments  extend,  in  any  one  place  to  180  words,  or  two 
folios, "  or  if  the  bill  has  been  so  often  amended  that  the  amendment  to 
be  inserted  cannot  be  interlined  on  the  record,  or  is  so  considerable  as 
to  blot  or  deface  it,  a  reprint  of  the  bill  will  be  necessary. ' 

The  draft  of  an  amended  information,  or  the  reprint,  if  there  be  one, 
must  be  signed  by  the  Attorney-Greneral ; "  otherwise,  the  defendant  may 
move  that  it  be  taken  off  the  file.'  Before  signing  the  amended  infor- 
mation, the  Attorney-General  requires  a  certificate  from  the  counsel 
who   settled  it  that  the   amendments   are   proper  for    his    sanction. 

The  same  rules,  as  regards  reprinting,  apply  to  informations  as  to 
bills. 

If  a  reprint  of  a  bill  is  not  required,  the  Eecord  and  Writ  Clerk  will 
insert  the  amendments  in  the  record,  on  the  draft  amended  bill,  being 
left  with  him,  together  with  the  order  directing  the  amendments,  and 
aprcscipe;  and  the  draft  and  order  will  be  afterwards  returned  on  appli- 

'  Ord.  408. 

2  JPotts  T.  Whitmore,  10  Beav.  177 :  Horsley  t.  Fawcett,  ib.  191 :  Peile  v.  Stoddart,  11  ib.  591 ;  Bain- 

brigge  v,  Badddey,  12  ib.  152:  Bennett  t.  Honeywood,  1  W.  E.  490,  T.C.K.  | 

=  Blake  v.  Blake,  7  Beav.  614 ;  Chuck  v.  Cremer,  2  Phil.  113 ;  C.  P.  Coop.  t.  Cott.  338. 

*  Tarletm,  v.  Dyer,  1  E.  &  M.  1, 6 ;  King  of  Spain  v.  Bullet,  ibid.  7,  n. ;  Bee  also  Kendell  v.  Beckett, 

1  Enss.  163 ;  Bramston  v.  Carter,  2  Sim.  468. 
'  Przc«  T.  Tre66,2Hare,  615. 

•  A  folio  for  this  purpose  is  ninety  words ;  Braithwaite's  Pr.  305,  n. 
'  Stone  V.  Savies,  3  De  G  M.  &  G.  240 ;  17  Jur.  585. 

»  Braithwaite's  Pr.  25,  309. 

»  Attorney- General  v.  Fellows,  1  J.  &  W.  254. 
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■cation.  Where  a  reprint  is  necessary,  tlie  amended  bill  must  be  print- 
ed and  filed  in  the  manner  before  explained  in  treating  of  original  bills ; 
and  a  like  fee  is  payable  on  filing  the  amended  bill.  The  order  to 
amend  must  be  produced  at  tlie  time  the  reprint  is  filed. 

The  record  of  the  bill,  when  amended,  is  marked  with  the  date  of 
the  order,  and  the  day  on  which  the  amendment  is  made^ ;  and  an  entry 
■of  the  amendment,  and  of  the  date  of  making  it,  and  of  the  order,  is  made 
in  the  Eecord  and  Writ  Clerk's  Book ;  and  the  amended  bill  is  deemed  to 
be  filed  at  and  from  the  date  of  making  the  amendment. 

The  like  course  is  pursued,  where  the  bill  requires  to  be  re-amended. 

Where  the  order  to  amend  is  made  upon  payment  of  costs,  or  where, 
by  the  course  of  the  Court,  fixed  costs  are  payable  on  amendment,^  such 
<50sts  should  be  paid  or  tendered  before  any  further  proceedings  are 
bad :  otherwise,  the  defendant  may  apply  to  the  Court  to  stay  such 
proceedings  until  the  plaintiff  has  fulfilled  the  condition,  by  making 
the  required  payment.^ 

If  the  plaintiff  amends  his  bill  after  he  has  obtained  an  injunction,  it 
is  usual,  although  not  indispensable,  for  the  order  giving  him  liberty  to 
;amend,  to  be  expressed  to  be  "without  prejudice  to  the  injunction ;"  and 
the  order  of  course  to  amend  may  be  obtained  in  this  form.*  Where 
liowever,  an  injunction  had  been  obtained  until  answer  or  further  order, 
in  a  suit  by  a  sole  plaintifi',  it  was  held  that  the  injunction  was  dissolved 
by  adding  a  co-plaintiff,  under  an  order  to  amend  in  which  those  words 
were  not  inserted.'^ 

Where  the  plaintiff  has  obtained  an  injunction,  and  afterwards 
amended  his  bill,  but  without  materially  changing  the  allegations 
therein,  it  was  held  not  to  be  a  waiver  of  the  injunction."  Amend- 
ments of  a  material  character  will  not  be  allowed,  without  preju- 
dice to  a  pending  motion  for  injunction.'  After  service  of  an  in- 
junction, the  plaintiff  amended  his  bill  and  added  a  new  defendant, 
.  who  was  a  mere  trustee  for  the  plaintiff,  without,  however,  altering  the 
frame  of  the  bill  or  prayer.     Subsequently  to  the  amendment,  the  de-' 

'  Thus  :  Amended  —  day  of ,  186—,  by  order  dated day  of-^,  1S6— . 

''  Ante. 

'  Breeze  v.  English''  2  Hare,  638.    The  costs  of  a  demurrer  prepared,  but  not  filed  at  the  time  of 

amending  llie  hill,  will  be  costs  in  the  cause :  Bainbrigge  v.  Moss,  3  K.  &  J.  63 :  3  Jur.  N.  B.  107. 

The  costs  are  usually  paid  at  the  time  the  order  to  amend  is  served. 
-4  Mason  v.  Murray,  2  Dick.  586 ;  Warburton  v.  London  and  Blackwall  Bailway  Company,  2  Beav. 

263  •  Woodruffe  v.  Daniel,  9  Sim.  410 .  see  Kennedy  v.  Lewis.  14  Jur.  166 ;  Seton,  873,  V.  C.  K.  B. ; 

see  also  Ferrand  v.  Earner,  4  M.  &  C 143, 145 ;  3  Jur.  2.3« ;  Pratt  v.  Archer,  1  S.  &  S.  433 ;  Hcker- 

ing  V.  Hanson,  2  Sim.  488. 
"  Attorney- General  v.  Marsh,  16  Sim.  572 ;  13  Jiir.  317 ;  and  see  Sharp  y.  Ashton,  3  T.  &  B.  144 ; 

King  v.  Turner,  6  Mad.  255. 
•  McBonnel  t  McKay,  2  Cham.  K.  l4. 
'  Davy  V.  Davy,  2  Cham.  E.  81. 
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fendant  committed  a  breacli  of  the  injunction,  and  the  plaintiff  moved 
to  commit  the  defendant ;  held,  that  the  amendment  was  not  a  waiver  of 
the  injunction.'  Where  the  time  for  amending  the  bill  as  of  course, 
has  not  elapsed,  an  order  to  amend,  without  prejudice  to  an  injunction,. 
is  as  of  course,  and  obtainable  on  '^rcedpe  :  it  is  unnecessary  to  apply  in 
Chambers  for  it.^  TVliere  a  motion  for  injunction  stood  over,  and 
before  it  was  brought  on,  the  plaintiff  amended  his  bill  by  adding  par- 
ties necessary  to  the  suit,  for  the  purpose  of  obtaining  the  relief  sought 
thereby,  and  in  the  absence  of  whom  such  relief  would  not  have  been 
granted,  and  again  brought  on  the  motion  without  giviug  a  fresh  notice,, 
the  Court  refused  to  hear  the  motion  on  this  objection  being  taken.' 

A  writ  of  ne  exeat  regno  is  not  lost  by  a  subsequent  amendment  of  the 
bill ;  it  is,  therefore,  unnecessary  that  the  order  should  be  expressed  to- 
be  without  prejudice  to  the  writ.^ 

Where  a  motion  for  an  injunction  had  been,  by  arrangement,  turned 
into  a  motion  for  decree,  times  being  fixed  for  the  filing  of  affidavits  on 
both  sides,  and  the  defendant  undertaking  not  to  do  certain  specified 
acts  until  the  hearing,  it  was  held,  that  the  plaintiff,  by  amending  his 
bill  after  the  time  fixed  for  filing  his  affidavits,  broke  the  terms  of  the 
arrangement,  and  the  defendant  was  accordingly  discharged  from  his 
undertaking.  = 

If  the  plaintiff  amends  his  bill  after  he  has  given  a  notice  of  motion 
for  an  injuuction, «  or  for  a  receiver,''  he  thereby  waives  the  notice  ;  and 
must  pay  the  defendant's  costs  of  the  motion.'  Where  after  notice  of 
motion  for  an  injunction  had  been  served,  a  general  demurrer  to  the 
bill  was  allowed,  leave  was  given  to  amend,  without  prejudice  to  the 
notice  of  motion. ^ 

Where  after  serving  a  notice  of  motion  for  injunction,  and  before  the 
motion  is  made,  the  plaintiff  amends  his  bill  :  siich  amendment  is  an 
answer  to  the  motion.^" 

The  amendment  of  the  bill,  even  for  the  purpose  of  rectifying  a  cleri- 
cal eri'or,  renders  a  previous  order  to  take  the  bill  pro  confesso  inopera- 

1  McDonnell  v.  McKay,  12  Grant  414. 

2  i;vam  V.  Boot,  1  Cham.  E.  357. 

'  Westacoit  v.  Cockerline,  13  Grant  159. 

<  Grant  v.  Grant,  5  Euss.  189. 

8  Clark  V.  Clark^  13  W.  E.  133,  V.  0.  W. 

'^  Martin  v.  I'list,  8  Sim.  199 ;  Gmthwaite  v.  Bippon,  1  Beav.  54 ;  Monyvenny  v. 1 W.  E.  99, 

V.  C.  K. 
'  Smith  V.  Dixon,  12  W.  E.  9M,  V,  C.  K. 

*  Monypenny  v, ,  uH  sup. ;  London  and  Blackwall  Bailway  Company  v.  The  Limeho'use 

Board  of  Works,  3  K.  &  J.  123 ;  Smith  v.  Dixon,  vbi  sup. 

•  BawUngs  v.  Lambert,  1  J.  H.  458 ;  and  see  Harding  v .  Tingey,  10  Jur.  N .  S .  872 :  13  W.  E.  703,. 

V.  c.li. 
"  McDonnell  t.  Street,  13  Grant  168. 
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tive'  :  unless  the  amendment  was  made  in  pursuance  of  an  order  ob- 
tained under  No.  82  of  our  Con.  G.  Orders. 

Where  the  plaintiff  had  obtained  an  order  j3ro  confesso  against  one  of 
the  defendants,  and  afterwards  applied  to  amend,  by  adding  parties 
without  prejudice,  the  motion  was  refused. ^  Where  an  order  to  amend 
has  been  taken,  but  through  inadvertence,  not  without  prejudice  to  an 
order  ^?-o  confesso  previously  obtained,  the  Court,  if  the  case  is  a  proper- 
one  to  have  granted  an  order  to  amend  without  prejudice  in  the  first 
instance,  will  grant  such  an  order  nunc  pro  tunc,  so  as  thereby  to  revive 
the  order  pro  confesso.' 

If  the  plaintiff  takes  advantage  of  an  order  to  amend,  so  aa  entirely 
to  change  his  case,  and  to  make  the  bill  a  perfectly  new  one,  or  if  the 
amendments  introduced  into  the  bill  are  not,  in  other  respects,  warrant- 
ed by  the  order  to  amend,  the  defendant  may  move,  on  notice  to  the 
plaintiff,  that  the  amended  bill  may  be  taken  off  the  file,  or  that  the 
amendments  may  be  struck  out,  and  the  record  restored  to  its  original 
state ;  and  that  the  plaintiff  may  be  ordered  to  pay  the  defendant's  costs 
occasioned  by  the  amendment,  and  of  and  consequent  on  the  application,, 
or  to  place  the  defendant  in  the  same  position  with  regards  to  costs 
that  he  would  have  been  in  if  the  plaintiff,  instead  of  amending,  had 
dismissed  his  original  bill  with  costs,  and  filed  a  new  one*  Thus,, 
where  a  plaintiff  originally  filed  his  bill  against  the  defendant  as  his 
bailiff^  or  agent,  in  respect  of  certain  farms,  praying  an  account  against 
him  upon  that  footing,  and  afterwards,  upon  an  issue  being  directed  to 
try  whether  the  plaintiff  was  or  was  not  a  mortgagee  of  such  farms, 
and  the  jury  finding  that  he  was,  the  plaintiff  amended  his  bill  by  stat- 
ing the  mortgage,  and  converting  his  former  prayer  for  relief  into  a 
prayer  for  a  foreclosure  :  upon  the  defendant's  moving  that  the  amend- 
ed bill  might  be  taken  off  the  file.  Lord  Bldon  held,  that  the  defendant 
was  entitled  to  all  the  costs  sustained  by  him,  beyond  what  he  would 
have  been  put  to  if  the  bill  had  been  originally  a  bill  for  a  foreclosure, 
and  made  an  order  accordingly:  although,  as  the  amended  bill  had  been 
set  down  for  hearing,  he  did  not  go  the  length  of  ordering  it  to  be 
taken  off  the  file.* 

1  Weightman  v.  Powell,  2  De  G.  &  S.  570 :  13  Jur.  038. 

2  Eerchmer  v,  Benson,  1  Grant  93. 
s  Buttan  v.  Smith,  1  Cham.  K.  S96 

*  BulUxsk  V.  PerUns,  1  Dick.  110, 112;  Dent  v.  Wardel,  ib.  339 ;  Smilli,  v.  Smith,  G.  Coop.  141 ;, 

Mmor  V.  Dry,  2  S.  &  S.  118,  UB ;  Attorneg- General  v.  Cooper,  3  M.  &  C.  268,  262 :  1  Jur.  790 ; 
Alien  V.  Spring,  22  Beav.  615 ;  Thomas  v.  Bernard,  1 W.  E.  271,  V,  C.  K. ;  Eagle  v.  Le  Breton, 
cited  Seton,  1254 ;  and  see  Ainstie  v.  &"m«,  17  Beav.  174 ;  Parser  v.  Mchson,  4  Giff.  311 :  9  Jur.. 
N.  S.  864.    Tor  form  of  ord?r,  see  Seton,  1253,  No.  10. 

•  Smith  T.  Smith,  ubi  imp. ;  and  i&iMavor  v.  Dry,  and  Parlcer  v.  Mcltson,  vbi  sup ;  Bce,  how- 

ever, Allen  V.  Spring,  ubi  sup.,  where  such  a  motion  was  refused  ;    and  it  seems  it  will  only  bfe 
granted  where  the  case  made  is  entirely  new ;  Thomas  v.  Bernard,  ubi  sup.    The  defendant- 
should  not  enter  into  evidence,   as  to  any  sharges  struck  out  by  amendment ;   Stewart  T. 
Stewart,  23  Beav.  893. 


340  THE   BILL. 

Where  after  the  time  for  amendment  as  of  course,  an  order  is  ob- 
tained to  amend,  by  adding  a  party  "  with  apt  words,  to  charge  him  or 
otherwise,  as  plaintiff  shall  be  advised,"  the  plaintiff  is  not  at  liberty  to 
make  any  amendment  whatever  except  such  as  is  required  for  the  pur- 
pose of  introducing  the  additional  party.'  A  redemption  suit  having 
stood  over  at  the  hearing,  with  leave  to  amend,  by  adding  parties  as 
plaintiffs  or  defendants,  the  plainLiff  added  the  new  parties  as  co-plain- 
tiffs, and  amended  that  part  of  the  prayer  of  the  bill,  which  asked  that 
the  plaintiffs  might  be  directed  to  surrender  and  deliver  up  possession 
of  the  mortgaged  premises  to  one  of  the  then  plaintiffs,  so  that  in  the 
amended  bill  it  ran  thus : — that  the  defendants  might  be  directed  to 
surrender  and  to  convey  or  assign,  for  the  residue  of  the  term  therein  created 
■as  aforesaid,  and  deliver  up  possession  of  the  mortgaged  premises  to  all 
the  plaintiffs  to  the  amended  bill.  Held,  that  this  amendment  was  not 
so  unconnected  with  the  order  as  to  render  a  motion  to  expunge  the 
same  proper.  When  a  cause  stands  over  with  leave  to  amend,  by  adding 
parties,  the  plaintiff  has  no  right  to  introduce  any  amendment,  though 
immaterial,  that  is  unconnected  with  such  leave. =  Where  a  cause 
stands  over  at  the  hearing,  for  the  purpose  of  adding  parties,  the  plain- 
tiff has  not  the  right  to  amend,  by  changing  the  venue ;  but  a  defendant 
having  delayed  unreasonably  in  making  his  application,  a  motion  to 
take  the  amended  bill  off  the  file  for  irregularity  in  having  been  thus 
-amended,  was  refused  without  costs.' 

Upon  the  same  principle,  where  a  plaintiff  takes  advantage  of  an 
■order  to  amend,  to  strike  out  a  portion  of  his  bill :  though  he  does  not 
alter  the  nature  of  it,  yet,  if  expenses  have  been  occasioned  to  the  de- 
fendant by  the  part  which  has  been  struck  out,  which,  in  consequence 
of  its  having  been  so  struck  out,  could  not  be  awarded  to  him,  at  the 
hearing,  the  Court  will,  upon  motion,  with  notice,  order  such  costs  to 
be  taxed  and  paid  to  the  defendant.  Thus,  where  a  plaintiff  filed  a  bill 
which  was  of  great  length,  and  prayed  relief  in  a  variety  of  matters,  to 
which  the  defendants  put  in  answers,  which  were  also  of  great  length, 
after  which  the  plaintiff,  by  virtue  of  a  common  "order  to  amend,  amend- 
ed his  bill  and  filed  a  new  engrossment,  which  was  very  short,  and  con- 
fined to  one  only  of  the  objects  of  relief  prayed  by  the  original  bill; 
upon  the  defendants  moving  that  the  order  to  amend  might  be  dis- 
charged, and  the  bill  dismissed  with  costs,  or  that .  the  plaintiff  might 
pay  to  them  the  costs  of.  putting  in  theii-  answer  to  so  much  of  the 
original  bill  as  did  not  relate  to  the  relief  prayed  by  the  amended  bill, 

1  GUlespie  v.  Grover,  2  Grant  120. 
'■'  Chisliolm  V.  Sheldon.  1  Grant  294. 
3  Fenton  v.    Cross,  1  Cham.  R.  25. 
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Lord  Northington  directed  that  the  order  for  amending  the  bill  should ' 
stand,  but  that  the  plaintiff  should  pay  to  the  defendants  the  further 
sum  of  iive  pounds,  beyond  the  sum  of  twenty  shillings  mentioned  in  the 
order.'  And  where  a  cause,  at  the  hearing,  was  ordered  to  stand  over, 
with  liberty  to  the  plaintiff  to  amend  by  adding  parties,  and  the  plain- 
tiff took  advantage  of  that  order  to  strike  out  several  charges  which 
had  necessarily  led  the  defendant  into  the  examination  of  witnesses,  and 
to  add  others,  the  Court,  upon  motion,  ordered  that  part  of  the  amend- 
ment to  bfe  discharged,  and  the  plaintiff's  bill  to  be  restored  to  what  it 
was  before  :  in  order  that,  at  the  hearing,  the  costs  of  those  parts  of  the 
bill  which  had  been  abandoned  by  the  plaintiff  might  be  awarded  to  the 
defendant.^  "Where,  however,  a  bill  was  filed  for  a  foreclosure  of  ^ 
mortgage  and  for  a  transfer  of  a  sum  of  stock,  and,  on  the  answer  being 
filed,  disclosures  were  made  which  rendered  it  advisable  to  amend  the 
bin  by  striking  out  all  that  related  to  the  mortgage,  whereby  nearly 
one-half  of  the  bill  and  answer  was  rendered  useless.  Sir  Lancelot  Shad- 
well,  V.  C,  refused  to  order,  on  motion,  the  plaintiff  to  pay  the  defend- 
ant's costs  occasioned  by  the  amendment,  as  it  appeared  that  the  amend- 
ment was  made  under  the  advice  of  counsel,  and  not  for  the  purpose  of 
vexation  or  oppression.  = 

The  fact  of  an  irregular  amendment  having  been  made,  under  a  com- 
mon order  to  amend,  will  not  be  a  sufficient  reason  for  ordering  the  bill 
to  be  taken  off  the  file,  if  the  record  can  be  restored  to  the  state  in  which 
it  was  before  such  irregular  amendment  was  made.'" 


CHAPTEE  VII. 


Section  1. — Proceedings  by  Service  of  Notice  of  the  Decree. 

The  practice  of  serving,  with  notice  of  the  decree,  persons  who  are 
not  named  as  parties  on  the  record,  was  introduced  into  England  by 

>  Sent  v.  Warael,  1  Dick.  339. 

"  BaMock  V  Perkins,  1  Dick.  110 ;   and  see  Strickland  v.  Strickland,  3  Beav.  242  ;  Leather  Cloth 
Company  v.  Bressey,  3  Giff.  ^i,  494  : 8  Jur.  N.  S.  425,  429. 

>  Monck  T.  Earl  qf  Tankerville,  10  Sim.  234  :  3  Jar.  1167. 

<  Attorney-  General  v.  Cooper,  3  M,  &  0.  258,  262  : 1  Jur.  790 ;  and  see  Ainslie  t.  Sims,  17  Beav.  174. 
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the  42nd  section  of  the  Chancery  Amendment  Act,  of  1852. '  Under 
the  provisions  of  that  section :  (1.)  Any  residuary  legatee  or  next  of 
kin  may,  without  serving  the  remaining  residuary  legatees  or  next  of 
kin,  have  a  decree  for  the  administration  of  the  personal  estate  of  a  de- 
ceased person.  ==  (2.)  Any  legatee  interested  in  a  legacy  charged  upon 
real  estate,  and  any  person  interested  in  the  proceeds  of  real  estate,  di- 
rected to  be  sold,  may,  without  serving  any  other  legatee  or  person  in- 
terested in  the  proceeds  of  the  estate,  have  a  decree  for  the  administration 
of  the  estate  of  a  deceased  person.  =  (3.)  Any  residuary  devisee  or  heir 
may,  without  serving  any  co-residuary  devisee  or  co-heir,  have  the  like 
decree."  (4.)  Any  one  of  several  cesiitt's  g'ue  in^sit  under  any  deed  or 
instrument  may,  without  serving  any  other  of  such  cestuis  que  trust, 
have  a  decree  for  the  execution  of  the  trusts  of  the  deed  or  instrument.' 
(5.)  In  all  cases  of  suits  for  the  protection  of  property  ponding  litiga- 
tion, and  in  all  cases  in  the  nature  of  waste,  one  person  may  sue  on  be- 
half of  himself  and  of  all  persons  having  the  same  interest."  (6.  Any 
executor,  administrator,  or  trustee  may  obtain  a  decree  against  anyone 
legatee,  next  of  kin,  or  cestui  que  trust  for  the  administration  of  the 
estate,  or  the  execution  of  the  trusts.'  In  all  the  above  cases,  the  per- 
sons who,  according  to  the  former  practice  of  the  Court,  were  necessary 
parties,  may  be  served  with  notice  of  the  decree  ;  and  after  such  notice 
shall  be  bound  by  the  proceedings,  in  the  same  manner  as  if  they  had 
been  originally  made  parties  to  the  suit.* 

The  notice  of  the  decree  must  be  served  personally,  unless  otherwise 
directed ;  and  where  a  husband  and  wife  have  to  be  served,  the  notice 
must  be  served  on  each,  personally,  notwithstanding  that  the  suit  does 
not  relate  to  the  wife's  separate  estate,  and  that  they  are  residing  to- 
gether ;  but  the  Court  or  Judge  will,  on  a  proper  case  being  made,  dis- 
pense with  personal  service." 

The  process  by  service  of  notice  of  the  decree  applies  to  infants,  per- 

1  15  &  16  Vic.  c.  86. 

2  16  &  16  Vic.  c.  86,  8.  43,  r.  1 ; 
»  Rule  2. 

*  Rule  3. 
»  Rule  4. 
«  RuteS. 

^  Rule  6.  In  all  ttie  above  cases,  the  Court,  if  it  shall  Bee  fit,  may  require  any  other  person  to  be 
made  a  party  to  the  suit,  and  may  give  the  conduct  of  the  suit  to  such  person  as  it  may  deem 
proper,  and  may  make  BUch  order  in  any  particular  case  as  it  may  deem  just  for  placing  the  de- 
fendant on  the  record  on  the  same  footing  in  regard  to  costs  as  other  parties  having  a  common 
interest  with  him  in  the  matters  in  question:  Rule  7.  By  rule  9,  trustees  represent  beneficia- 
ries in  certain  caseB. 

'  Rule  8.  It  is  improper  to  serve,  under  these  provisions,  notice  of  the  decree  on  any  other  per- 
eons  than  those  specified  in  15  &  16  Vic  c.  86.  S.  42 :  Colyer  v.  Oolyer,  9  Jur.  N,  S.  294,  V.  C,  K. 
The  first  six  rules  of  our  Order  58  are  similar  to  the  six  referred  to  as  forming  part  of  the  42nd 
section  of  the  Imperial  Statute.    Rule  8  of  the  statute  ie  similar  to  our  Order  60. 

•  Braithwaite's  Pr.  620,  621. 
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iSOns  of  unsound  mind  not  so  found  by  inquisition,  and  persons  out  of 
the  jurisdiction.' 

In  England  an  application  must  be  made  on  summons  for  the  direction 
of  the  Judge  as  to  the  manner  of  serving  notice  of  the  decree  on  infants, 
^nd  persons  of  unsound  mind  not  so  found  by  inquisition,  and  persons 
out  of  the  jurisdiction;  but  in  this  Province,  when  infants  and  persons 
of  unsound  mind  are  served  under  Order  60,  they  are  served  in  such' 
m.anner  as  the  Master,  before  whom  the  reference  is  being  prosecuted, 
may  direct. 

Order  517  provides  that  "  In  the  case  of  an  infant  defendant,  imder 
"  the  age  of  ten  years,  a  copy  of  the  bill  of  complaint  is  not  to  be  served 
"  on  the  infant  personally,  but  is  to  be  delivered  to  or  left  at  the  dwell- 
"  ing  house  of  the  person  with  whom,  or  under  whose  care  the  infant, is 
"  residing  at  the  time  of  the  service ;  and  if  more  defendants  than  one 
"  under  the  said  age  live  with,  or  under  the  care  of  the  same  person, 
"  one  copy  only  is  to  be  served  for  all  such  infant  defendants."  And 
Order  523  declares  that  "  Where  a  person  required  to  be  served  with  an 
^'  office  copy  of  a  decree,  pursuant  to  Order'  60,  is  an  infant,  or  a  person 
-"  of  unsound  mind  not  so  found  by  inquisition,  the  service  is  to  be 
"  effected  upon  such  person  or  persons,  and  in  such  manner  as  the  Master 
■"before  whom  the  reference  under  the  Order  is  being  prosecuted  directs." 
"Where  the  proceedings  are  being  taken  under  Order  60,  the  application 
should  be  made  to  the  Master  ex  'parte  on  affidavits  shewing  as  far  as  the 
applicant  is  able :  (1.)  With  respect  to  infants  :  The  ages  of  the  infants ; 
whether  they  have  any  parents  or  testamentary  guardians,  or  guardians 
appointed  by  the  Court  of  Chancery;  where,  and  under  whose  care,  the 
infants  are  residing ;  at  whose  expense  they  are  maintained,  and,  in 
<;ase  they  have  no  father  or  guardian,  who  are  their  nearest  relations ; 
and  that  the  parents,  guardians,  relations,  or  persons  on  whom  it  is 
proposed  to  serve  the  notice,  have  no  interest  in  the  matters  in  question, 
or,  if  they  have,  the  nature  of  such  interest,  and  that  it  is  not  adverse 
to  the  interests  of  the  infants.  (2.)  With  respect  to  persons  of  un- 
sound mind  not  found  so  by  inquisition  :  Where,  and  under  whose  care, 
such  persons  are  residing,  and  at  whose  expense  they  are  maintained ; 
who  are  their  nearest  relations ;  and  that  such  relations,  or  persons, 
upon  whom'  it  is  proposed  to  serve  the  notice,  have  no  interest  in  the 
matters  in  question,  or,  if  they  have,  the  nature  of  such  interest,  and 
that  it  is  not  adverse  to  the  interest  of  the  persons  of  unsound  mind. 

The  order  is  drawn  up  by  the  Master,  and  a  copy  of  such  order  must 
also  be  served,  at  the  time  of  serving  the  notice  of  the  decree.^ 

1  Chalmers  v.  Laurie,  10  Hare,  App.  37 :  1  W.  E.  265 ;  Clarl:  v.  Clark,  9  Hare,  App.  13,  marginal 

note :  1  W.  K.  48 ;  Strong  v.  Moore,  23  L.  J.  Ch.  917,  M .  K. 
'  Braithwailo's  Pr.  S23  ;  Bee  Seton,  1212. 
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In  these  cases,  however,  the  Master,  before  proceeding  with  the  en- 
quiries directed  by  the  Order,  must  see  that  a  guardian  ad  litem  is  ap- 
pointed for  the  infant,  or  person  of  unsound  mind  thus  served.  Order 
522  provides  that  "  When  infants,  or  persons  of  unsound  mind  not  so 
"  found  by  inquisition,  are  made  parties  to  suits  after  decree,  or  are 
"  served  with  notice  of  motion  under  Order  467,  guardians  ad  litem  are 
"  to  be  appointed  for  them  in  like  manner,  as  they  are  now  appointed 
"at  any  time  after  bill  filed."  And  it  may  be  observed  in  this  place,, 
that,  should  occasion  require,  the  Master  has  power  to  require  a  guardian 
ad  litem  to  be  appointed  at  any  stage  of  the  proceedings  before  him, 
under  order  524,  which  provides  that  "  At  any  time  during  the  pro- 
"  ceedings  before  a  Master  under  an  Order,  the  Master  may,  if  he  thinks 
"  fit,  require  a  guardian  ad  litan  to  be  appointed  for  any  infant,  or  per- 
"  son  of  unsound  mind  not  so  found  by  inquisition,  who  has  been  served 
"  with  an  office  copy  of  the  decree."  Th6  mode  of  appointing  a  guardian 
ad  litem  in  these  cases  is  precisely  similar  to  that  adopted  in  appointing 
him  to  answer  and  defend ;  for  Order  525  declares  that  "  Guardians 
"  ad  litem  for  infants,  or  persons  of  unsound  mind  not  so  found  by  in- 
"  quisition,  who  shall  be  served  with  an  office  copy  of  a  decree,  are  to 
"  be  appointed  in  like  manner  as  guardians  ad  litem  to  answer  and  de- 
"fend,  are  appointed  in  suits  on  bill  filed."  This  practice  has  already 
been  described. 

Where,  however,  the  party  is  to  be  served  with  an  office  copy  of  the 
decree  under  Order  60,  the  Master'has  no  authority  to  direct  the  man- 
ner of  service  as  he  has  in  the  case  of  infants,  and  persons  of  unsound 
mind,  for  the  Order  523  does  not  extend  to  absent  parties.  He  is  to 
make  the  order  as  in  the  case  of  infants  and  persons  of  unsound  mind, 
and  the  practitioner  must  see  that  the  service  is  properly  effected.  The 
practice  on  this  point  seems  confused ;  but  it  is  believed  that  the  follow- 
ing course  will  be  found  correct : — Sec.  71  of  our  Chancery  Act,  (C.  127,. 
Con.  Stat.,  ~U.  C.)  provides  that  "An  absent  defendant  may  be  sei-vedat 
"  any  place  out  of  the  jurisdiction  of  the  Court  with  a  copy  of  any  bill 
"  or  proceeding,  without  an  application  being  previously  made  to  the 
"  Court  for  the  allowance  of  such  service,  and  the  service  shall  be 
'' allowed  on  proof  to  the  satisfaction  of  the  Court  that  the  same  was 
"  duly  made."  In  practice  this  Section  was  never  acted  upon  until  re- 
cently, as  the  Court  would  not,  upon  default  of  answer,  grant  an  order 
pro  confesso  until  an  order  limiting  the  time  within  which  the  defendant 
was  to  answer  had  been  obtained,  and  had  been  served  personally  upon 
him ;  and  this  even  although  the  endorsement  upon  the  office  co^y  of 
the  bill  required  by  Order  86  had  been  altered  so  as  to  give  the  defend- 
ant the  same  time  for  answering,  as  the  Court  would  give  by  the  order 
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authorizing  service  of  the  bill  out  of  the  jurisdiction.  The  necessity^ 
however,  for  obtaining  an  order  giving  leave  to  serve  out  of  the  jurisdic- 
tion is  now  done  away  with,  and  the  time  within  which  a  defendant  is 
to  answer,  according  to  the  distance  of  the  place  where  served,  is  regu- 
lated by  a  general  Order,  No.  90.  This  Order  provides  that  "The  tim& 
"  within  which  a  defendant  served  out  of  the  jurisdiction  of  the  Court 
"with  an  office  copy  of  a  bill  of  complaint  shall  be  required  to  answer 
"  the  same,  or  demur  thereto,  is  as  follows  : 

"  I.  If  the  defendant  is  served  in  the  United  States  of  America,  in  any 
"  City,  Town,  or  Village  within  ten  miles  from  Lake  Huron,  the  Eiver 
"  St.  Clair,  Lake  St.  Clair,  the  Eiver  Detroit,  Lake  Erie,  the  Eiver  Nia- 
"  gara.  Lake  Ontario,  or  the  Eiver  St.  Lawrence,  or  in  any  part  ^of 
"Lower  Canada,  not  below  Quebec,  he  is  to  answer  or  demur  withirt 
"  six  weeks  after  such  service. 

"IL  If  served  within  any  State  of  the  United  States  of  America,  not 
"within  the  limits  above  described,  other  than  Florida,  Texas,  or  Oali- 
"'fornia,  ho  is  to  answer  or  demur  within  eight  weeks  after  such  service. 
"  III.  If  served  within  any  part  of  Lower  Canada  below  Quebec,  or 
"  in  JSTova  Scotia,  New  Brnnswick,  or  Prince  Edward  Island,  he  is  to 
"  answer  or  demur  within  eight  weeks  after  such  service. 

"  lY.  If  served  within  any  part  of  the  United  Kingdom,  or  of  the 
"Island  of  New  Poundland,  he  is  to  answer  or  demur  within  ten  weeks 
"after  such  service. 

"Y.  If  served  elsewhere  than  within  the  limits  above  described,  heis-' 
''  to  answerer  demur  within  six  calendar  months  after  such  service." 

This  order  is  very  similar  to  order  7,  of  10th  January,  1863,  but  it 
omits  the  6th  division  of  that  Order  which  declares  that  "The  time 
",  within  which  any  party  served  with  any  jpeftYww,  notice  or  other  proceed- . 
"  ing,  other  than  a  bill  of  complaint,  is  to  answer  or  appear  to  the  same, 
"  is  to  bo  the  same  time  as  prescribed  for  answering  or  demurring-  to  a 
"  bill  of  complaint,  according  to  the  locality  of  service."  This  order 
would  apply  to  the  serving  of  an  office  copy  of  decree  under  Order  60^ 
and  it  is  presumed  that  it  is  still  in  force  ;  for  although  Order  1  of  the- 
Con.  Gr.  Orders  of  June,  1868,  provides  that  "  From  and  after  the  first 
"day  of  July,  1868,  all  the  General  Orders  of  this  Court  which  have 
"  been  at  any  time  heretofore  made  shall  be  abrogated,  and  in  lieu 
"  thereof,  the  orders  hereinafter  expressed  shall  constitute  the  General 
"  Orders  of  the  Court,"  yet  Order  2  declares  that  "The  abrogation  here- 
"inbefore  made  shall  not  aifectj|any  practice  of  the  Court,  or  any  prac- 
"  tice  or  usage  of,  in,  or  connected  with  any  of  the  offices  of  the  Court,. 
"  or  the  officers  thereof,  which  originated  in  or  was  sanctioned  by,  any 
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"  of  the  orders  hereby  abrogated,  except  so  far  as  the  same  may  be  in- 
"  consistent  with  any  thing  hereinafter  contained."  None  of  the  con- 
solidated orders  refer,  in  terms,  to  service  or  persons  out  of  the  juris- 
diction of  any  proceeding  other  than  an  office  copy  of  a  bill  of  com- 
plaint, and  the  omitted  6th  division  of  the  order  of  January,  1863,  is 
therefor  not  inconsistent  with  any  of  the  new  orders,  and  is,  it  is  pre- 
sumed, still  in  force.  If  this  be  the  correct  view,  the  practioner,  in 
serving  parties  out  of  the  jurisdiction,  will  be  guided  in  every  case  by 
Order  90. 

It  was  formerly  necessary  to  obtain  an  order  in  Chambers  permitting 
service  out  of  the  jurisdiction  before  the  service  was  made,  but  this  is 
not  now  necessary ;  and  when  the  order  requiring  service  of  an  office 
copy  of  decree,  or  other  proceeding  is  made  by  the  Master,  or  by  a  Local 
Master,  the  proof  of  the  service  will  be  laid  before  him,  and  he  will  de- 
cide upon  its  sufficiency. 

If,  however,  the  Solicitor  should  think  it  undesirable  to  attempt  the 
service  in  the  mode  just  point;;  d  out,  his  remedy  is  in  Chambers,  for  the 
Master  or  Local  Master  has  no  authority  either  to  dispense  with  ser- 
vice, or  make  an  order  for  substitutional  service.  A  Judge  in  Chambers 
will  entertain  an  application  to  dispense  with  the  service  upon  any  per- 
son as  to  whom  it  appears  that,  from  absence,  or  other  sufficient  cause, 
it  ought  to  be  dispensed  with,  or  cannot  be  made  ;  or  to  substitute  ser- 
vice, or  give  notice  by  advertisement  or  otherwise,  in  lieu  of  such  ser- 
vice. Order  95  provides  that  "The  service  of  a  bill  without  the  juris- 
"  diction  of  the  Court  is  to  be  of  no  validity,if  not  made  within  a  period 
"consisting  of  twelve  weeks,  and  an  additional  time  equal  to  that 
"limited  by  order  90  for  the  answer  of  a  defendant,  computed  from  the 
"filing  of  the  bill  as  to  a  party  made  defendant  by  the  original  bill,  and 
"  from  the  amendment  of  the  bill  as  to  a  party  added  by  amendment." 

The  Court  will,  in  a  proper  case,  grant  leave  to  serve  short  notice  of 
motion  out  of  the  jurisdiction.  An  application  was  made  on  behalf  of  a 
purchaser  for  leave  to  serve  a  rjotice  of  motion  for  a  vesting  order  on  a 
party  residing  in  Buifalo;  the  time  given  by  the  orders  is  six  weeks,  and 
Y.  C.  Spragge  shortened  it  to  fourteen  days.  • 

The  party  having  the  prosecution  of  the  decree  should,  therefore,  in 
the  first  place,  consider  what  persons  not  named  on  the  record  ought, 
under  the  provisions  of  the  Order,=  to  be  served  with  notice  of  the  de- 
cree.    On  this  subject,  he  is  referred  to  the  former  part  of  this  treatise.^ 

1  Ee  Balcock;  Moo9'e  v.  Gould,  1  Cham.  K.  233. 

=  Con.  G.  O.  58.  / 

'      •"  See  ante. 
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He  should  then  consider  whether  the  circumstances  of  the  case,  and  the 
nature  of  their  interest  in  the  suit,  are  such  as  will  justify  an  applica- 
tion to  the  Judge  to  dispense  with  service  on  any  of  them ;  or  to  sanc- 
tion some  special  mode  of  service :  as,  on  one  or  more  for  all  the  mem- 
bers of  a  class,  or  by  public  advertisement,  or  throngh  the  post,  or  on  a 
substitute.  An  application  of  this  description  to  the  Judge  is  usually 
made  ex  parte,  supported  by  evidence  of  the  facts  on,which  it  is  founded  ;■ 
and  where  a  special  mode  of  service  is  directed,  an  order  is  drawn  up 
by  the  Eegistrar,  which  will  contain  a  direction  that  a  copy  of  it  shall 
be  served  with  the  notice.  Where  service  is  dispensed  with,  an  order 
to  that  etfect  is  drawn  up ;  and  a  copy  is  filed  with  the  Master  or  Local 
Master. 

If  service  through  the  post  is  sanctioned,  and  no  special  directions 
are  given  as  to  the  mode  of  authenticating  such  service,  it  seems  advis- 
able to  enclose  the  notice  in  a  letter  addressed  to  the  person  to  be  served, 
and  to  request  him  to  acknowledge,  through  the  post,  the  receipt  of  the 
notice ;  and  it  would  be  well  to  enclose  a  form  of  acknowledgement  for 
signature.  The  service,  in  this  case,  will  be  deemed  to  have  been 
-effected  at  the  date  of  the  letter  of  acknowledgement.^ 

The  Master  to  whom  the  case  is  referred,  will,  usually,  proceed  to 
give  his  directions  as  to  the  manner  in  which  the  decree  is  to  be  p;fose- 
■cuted,  notwithstanding  evidence  is  not  adduced  to  satisfy  him  that  all 
proper  parties  have  been  served  with  notice  of  it.  Indeed,  it  not  unfrc-, 
•quently  happens,  that  the  persons  to  be  served  cannot  be  known  till 
some  of  the  inquiries  under  the  decree  have  been  prosecuted  :  as 
where  the  members  constituting  a  class  of  residuary  legatees,  or 
next  of  kin,  have  to  be  ascertained  ;  and  by  directions  being  obtained 
for  insertion  of  advertisements  for  creditors  and  other  claimants  to 
come  in,  and  for  the  accounts  to  be  brought  in,  and  the  inquiries 
answered,  before  these  class  inquiries  are  entered  upon,  much  time  in 
prosecuting  the  decree  may  be  saved,  without  prejudicing  persons  who 
may  be  subsequently  served  with  notice  of  the  decree,  and  obtain  orders 
to  attend  the  proceedings.  As  a  rule,  it  is  better  not  to  proceed  upon 
any  of  the  enquiries  until  all  the  parties  have  been  properly  brought 
into  the  Master's  Office  :  but  where  time  can  be  saved,  without  detri- 
ment to  these  absent  parties,  the  Master  should  proceed. 

The  notice  of  the  decree  must  be  entitled  in  the  cause ;  and  a  memo- 
randum must  be  indorsed  thereon,  giving  the  person  served  notice  that 
from  the  time  of  service  he  will  be  bound  hj  the  proceedings  in  the 
<}ase,  in  the  same  manner  as  if  he  had  been  originally  made  a  party ;  and 

a  Braithwaite's  Pr.  522. 
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that  he  may,  upon  giving  notice  to  the  plaintiff,  have  liberty  to  attend 
the  proceedings,  and  may,  within  f'uurteen  days  after  service,  apply  to> 
the  Court  to  add  to  the  decree. » 

Service  of  a  copy  of  the  decree  is  regarded  as  service  of  notice  of  the 
decree  ;  but  the  copy  must  be  indorsed  in  like  manner  as  a  notice. = 

The  party  served  may  apply,  within  fourteen  days  after  service,  for 
leave  to  add  to  the  decree.*^  Such  application  is  usually  made  by  notice 
of  motion,  which  must  be  served  on  the  solicitors  of  all  parties  to  the 
cause,  and  of  all  persons  who  have  obtained  orders  to  attend. 

Infants,  and  persons  of  unsound  mind  not  so  found,  attend  the  pro- 
ceedings by  their  guardians  ad  litem,  who  are  appointed  in  the  same 
manner  as  guardians  ad  litem  to  answer  and  defend  suits. 

"Where  a  jjerson  served  with  notice  of  the  decree,  gives  notice  to  the 
plaintiff,  under  Schedule  A  to  Order  60,  of  his  intention  to  attend  the 
proceedings,  no  other  evidence  of  service  of  the  notice  on  him  will  be 
required  ;  the  Master  must,  however,  be  satisfied  of  his  identity  with 
the  person  on  whom  the  notice  ought  to  have  heen  served. 

If  the  party  served  attends,  without  notifying  the  plaintiff,  he  will 
not  be  allowed  his  costs  of  such  attendance,  without  a  special  order  for 
that  purjjose ;  and  it  is  to  be  observed,  that  the  order  giving  a  party 
served  with  notice  of  the  decree  liberty  to  attend,  does  not  specify  at 
whose  costs  he  is  to  attend,  but  his  costs  are  dealt  with  at  the  hearing 
of  the  cause  on  further  consideration ;  and  it  is  conceived  that,  where 
the  Court  is  of  opinion  that  the  interest  of  the  party  in  question  is 
sufSciently  protected  by  the  parties  named  on  the  record,  or  who  have 
already  obtained  leave  to  attend  the  ^proceedings,  it  will  refuse  to  allow 
him  any  costs.' 

A  person  who  has  been  served  with  notice  of  the  decree,  and  who  has 
given  notice  of  his  intention  to  attend  the  proceedings,  may,  if  ag- 
grieved by  any  order  in  the  suit,  present  a  petition  of  rehearing  in  the 
usual  manner,  5  but  if  he  is  unable  to  raise  the  question  on  the  plead- 
ings, the  proper  course  for  him  to  pursue  is  to  move,  on  notice,  for 
leave  to  file  a  bill.^ 

1  Ord.  60. 

"  Braithwaite's  Pr.  519. 

3  Ord .  60.  Where  the  party  to  be  served  is  out  of  the  jurisdictiou,  an  enlarged  time  may  be  given  r 
see  Strong  v.  Mom-e,  22  L.  J.  Ch.  917,  M.  R. . . . 

<  See  Ord,  218  ;  Seton  187  ;  Stevenson  v.  Abiv-gton,  11 W.  R.  936,  M.  R.,  as  to  classes  of  parties  ap- 
pearini;  by  different  solicitors  ;  and  see  Bennett  v.  Wood,  1  Sim.  522  ;  Butchieon,  v.  Freeman,  4 
M.  &  C.  4i)0  :  3  Jur.  694  ;  ShutUewarth  v.  Howarth,  4  M.  &  0.  492  :  6  Jur.  2,  where  persons 
intervening,  who  were  not  made  parties  because  they  belonged  to  a  very  numerous  class,  were 
allowed  the  same  coats  as  if  they  had  been  made  parties  to  the  suit, 

=  unison  V.  Tliomas,  1  De  G.  J.  &  S.  13. 

«  JCidd  T.  C/ieyne,  18  Jur.  348,  V.  C.  W. 
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Section  I. — Service  of  the  Copy  of  the  Bill. 
« 
Formerly,  when  the  bill  was  filed,  the  ordinary  course  of  proceeding 
against  the  defendants  was  to  sue  out  and  serve  a  writ  of  subpcena. 
This  has,  however,  been  abolished. 

Our  Order  86  provides  that  "In  lieu  of  serving  a  defendant  with  a 
"  subpcEna  to  appear  and  answer,  an  ofiico  copy  of  the  bill  of  complaint 
"  is  to  be  served  upon  him,  with  an  endorsement  thereon,  in  the  form, 
"or  to  the  effect,  set  forth  in  schedule  0,  hereinunder  written."*  And 
Order  87,  that  "Service  upon  a  defendant  of  an  office  copy  of  the  bill  of 
■*'  complaint,  is  to  be  effected  in  the  same  manner,  and  shall  have,  the 
"same  effect  as  the  service  of  a  writ  of  subposna,  to  appear  and  answer, 
"  under  the  former  practice  :  but  it  shall  not  be  necessary  to  produce 
"  the  original  bill."  In  preparing  copies  of  the  bill  and  making  them 
office  copies  for  service,  the  practitioner  will  observe  the  following 
orders  : — Order  402  provides  that  "Office  copies  of  answers,  affidavits, 
•"  and  other  proceedings  arc  dispensed  with  ;  and  where  service  is  re- 
"  q^uired,  true  copies,  instead  of  office  copies,  are  to  be  served  ;  but  this 
"  order  is  not  to  apply  to  bills,  decrees,  or  orders,  of  which  office  copies 
"  are  by  the  practice  of  the  Court  required  to  be  served."  Order  403 
declares  that  "  Tlfo  more  than  four  copies  of  any  pleading  or  other  pro- 
"  ceeding  are  to  be  allowed  to  any  party,  in  a  cause  or  matter,  exclu- 
"  sive  of  of  the  draft,  but  inclusive  of  copies,  to  file,  copies  to  serve, 
"  briefs,  and  any  other  copies  that  may  be  required  or  made  in  the  progress 
"  of  the  cause."  And  Order  404.  that  "If  more  than  three  copies,  ex- 
"  elusive  of  the  draft,  are  required  of  any  pleading  or  other  proceeding, 
•"  and  the  party  chooses  to  have  the  pleading  or  proceeding  printed,  for 
"  the  purposes  of  the  suit  or  matter,  he  is,  in  lieu  of  all  charges  for 
"  copies,  to  be  allowed  thirty  cents  per  folio  of  the  pleading  or  proceed- 
-"  ing,  and  his  reasonable  disbursements  of  procuring  the  same  to  be 
"printed." 

To  make  the  service  of  an  office  copy  of  a  bill  on  a  person,  other  than 
the  defendant,  good  service  on  the  defendant,  when  no  order  for  substitu- 
tional service  has  been  obtained,  it  is  net  sufficient  to  shew  that  the  person 

'  See  Schedule  C. 
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served  is  a  relation  of  the  defendant :  he  must  be  actually  residing  with' 
the  defendant,  and  the  service  should  be  made  at  the  defendant's  place  of 
abode.'  Where  a  married  woman,  who  had  received  an  office  copy  bill 
and  order  to  answer,  separately,  by  mail,  accepted  service  in  writing,  and 
returned  the  acceptance  endorsed  on  the  original  order,  it  was  held  undei* 
the  circumstances,  to  be  sufficient  service. ^  "Where  a  husband  and  wife 
are  defendants,  service  of  a  notice  of  motion  for  an  order  pro  confesso 
against  the  husband,  upon  the  wife,  will  not  be  good  service  on  the 
husband,  unless  made  at  the  dwelling-house  of  the  husband. ^ 

It  may  here  be  noticed  that  Order  547  provides  that  ''Office  coj)ies  of 
"  decrees  to  be  served  on  j)ersons  made  parties  in  the  Master's  office 
''  may  be  certified  by  the  Deputy-Eegistrar,  at  the  place  where  the 
"  reference  is  being  prosecuted." 

Where  the  Attorney-General  is  served  with  a  bill,  there  should  be  no 
indorsement  upon  it.* 

When  the  copies  of  the  bill  have  been  prepared,  they  are  to  be  made 
i'office  copies."  This  is  done  in  Toronto  by  the  Clerk  of  Eecords  and 
Writs;  in  the  outer  counties  by  the  Deputy-Eegistrar.  The  copy  is 
stamped  with  the  seal  of  the  officer  with  whom  the  bill  is  filed,  and  he 
signs  his  name  at  the  end  of  the  copy  :  this  should  be  done  only  after 
comparing  the  copy  with  the  filed  bill,  and  the  sealing  and  signing  make 
the  copy  an  "  office  copy  "  :  the  same  practice  is  adopted  in  making 
office  copies  of  decrees  and  orders. 

When  the  copies  of  the  bill  have  been  thus  stamped  and  signed,  the 
next  step  is  to  serve  each  of  the  defendants  with  one  of  such  copies. 
This,  unless  the  Coi).rt  directs  some  other  mode  of  service,  is  effected, 
by  serving  such  copy  on  each  defendant  personally,  or  by  leaving  the 
same  with  his  servant,  or  some  member  of  his  family,^  at  his  dwelling- 
house  or  usual  place  of  abode  ;  and  has  the  same  effect  as  the  service  of 
a  subpoena  formerly  had." 

Order  47  provides  that  "  Where  an  acceptance  of  service  of  any  bill, 
"  order,  or  other  proceeding,  and  an  undertaking  to  answer  or  appear 
"  thereto,  are  given  by  a  solicitor,  such  acceptance  and  undertaking  are- 
"  to  be  eq^uivalent  to  personal  service  upon  the  party  for  whom  the 
''  same  are  given,  within  the  meaning  of  the  orders  requiring  personal 

■    1  Elliot  V.  Beard,  2  U.  C.  L.  J..  N.  S.  333  :  S.  C.  2  Cham.  E.  SO. 
"  Keachie  v.  Buchanan,  1  Cooper's  C.  &  r.  E.  44. 
'  Heward  v.  Magahay,  1  Cham.  E.  366. 
4  Braithwaite's  Pr.  31. 

»  The  member  of  the  family  should  l)o  an  inmate  of  the  house  :  Bdgsm  t.  Edgeon,  3  De  G.  &  S.. 
629. 
Our  Order  81. 
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"fjervice,  and  an  affidavit  of  personal  service  is  in  such  case  dispensed 
"  with."  And  Order  48  declares  that  "Admissions  and  acceptance  of 
"  the  service  of  a  bill,  order,  notice  of  motion  or  other  paper,  upon  the 
"  opposite  solicitor,  need  not  be  verified  by  affidavit."  Where  a  solici- 
tor accepts  service  ot  an  office  copy  bill  of  complaint,  and  gives  a  writ- 
ten undertaking  to  answer  the  same,  or  in  case  of  default,  that  an  order 
pro  confesso  may  be  drawn  up,  the  usual  two  day's  notice  of  motion 
for  that  purpose  must  be  given,  and  may  be  served  on  the  solicitor.' 
This  case  to  some  extent  overrules  a  previous  case,''  where  it  was  held 
that  where  service  of  the  office  copy  of  a  bill  was  made  upon  a  solicitor 
acting  on  behalf  of  several  defendants,  and  such  solicitor  gave  a  written 
undertaking  to  answer,  but  afterwads  made  default  in  so  doing,  the  bill 
might  be  taken  pro  confesso  on  an  ex  parte  application .  An  office  copy  of 
the  bill  had  been  served  on  the  solicitor  of  one  of  the  defendants,  tvho 
gave  an  undertaking  to  put  in  an  answer,  or  in  default,  that  the  plain- 
tiffs might  proceed  to  take  the  bill  pro  confesso,  without  further  notice 
being  given  of  the  proceedings  :  the  order  was  made  accordingly.* 

When  an  affidavit  has  been  filed  with  the  bill,  a  copy  of  such  affidavit, 
but  not  necessarily  an  office  copy,  should  be  sealed  at  the  Eeeord  and 
Writ  Clerks'  office,  and  annexed  to,  and  served  with,  each  copy  of  the 
bill  sealed  there  for  service.^ 

Service  on  a  Sunday  is  not  good  service.^  Service  of  a  copy  of  the 
bill  is  either  ordinary,  or  extraordinary.  Ordinary  service  requires  no 
leave  from  the  Court ;  extraordinary  service  requires  a  special  order 
of  the  Court  to  render  it  valid,  and  is  not  used  except  under  special 
circumstances,  when  the  ordinary  service  cannot  be  effected. 

When  the  copy  is  left  at  the  dwelling-house,  it  is  -necessary  that  it 
should  be  the  place  where  the  defendant  actually  resides^  ;  and  the 
mere  leaving  the  copy  at  a  defendant's  ordinary  place  of  business,  if  he 
does  not  reside  there,  will  not  be  good  service  ;  and  therefore,  where, 
under  the  old  practice,  a  subpoena,  returnable  immediately,''  was  moved 
for  upon  affidavit  stating  that  the  defendant  lived  at  Epsom,  but  that 
he  had  chambers  in  the  Temple  and  resided  there.  Lord  Thurlow  said, 
that  as  it  did  not  appear  that  his  place  of  abode  was  in  the  Temple,  he 
could  not  make  the  order. '     Where,  however,  a  member  of  the  House 

1  Sose  V.  Sayes,  6  Grant  277. 

«  Shaw  V.  Liddell,  4  Grant  353. 

'  Peterborough  v.  Conger,  1  Cham.  E.  18. 

*  Ante. 

'  Maclcreth  v.  Nicholson,  19  Ves.  307. 

•  Service  on  the  Deputy  Governor  of  a  prison  virao  hold  to  he  due  service  on  a  defendant,  aprii- 

oner  there :  Newenham  v.  Pemberton,  3  Coll.  54 :  9  Jur  C37. 
'  See  Hinde,  78 
• V.  ahaw,  Hinde,  9~. 
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of  Commons,  having  a  house  at  Southampton  and  no  town  residence, 
was  served  with  a  suhpcena,  returnable  immediately,  at  a  friend's  house 
in  London,  with  whom  ho  was  upon  a  visit,  and  for  default  of  appear- 
ance a  sequestration  had  been  awarded,  Lord  Thurlow  refused  to  set 
aside  the  sequestration  for  irregularity  :  saying,  that  he  could  not  sup- 
pose that  the  defendant,  a  Member  of  Parliament,  during  the  session  of 
Parliament  had  no  town  residence,  or  that  the  residence  above  stated 
should  not  be  taken  as  a  residence  quoad  the  defendant,  whose  duty  it 
was  to  attend,  and  who  actually  did  attend,  the  House.'  And  so, 
where  a  letter  missive,  and  subsequently  a  subpcena,  had  been  served  at 
the  town  residence  of  a  peer  during  the  sitting  of  Parliament,  Lord 
Thurlow  appears  to  have  been  of  opinion  that  it  was  good^  :  and  where 
a  letter  missive,  and  afterwards  a  subpxna,  had  been  served  at  the  town 
residence  of  a  peer,  who  at  the  time  was  abroad,  and  afterwards  an 
order  nisi  for  a  sequestration  was  issued,  a  motion  to  discharge  the 
order  nisi  was  refused.  = 

Ordinary  service  upon  an  infant  defendant,  or  upon  a  defendant  of 
weak  or  unsound  mind,  not  so  found  by  inquisition,  is  effected  in  the 
same  manner  as  upon  an  adult.* 

Where  a  husband  and  wife  are  defendants,  ordinary  service  upon  the 
husband  alone  is  sufficient.^  But  if  they  are  living  apart,  each  should 
be  served.  If  the  husband  is  abroad,  or  cannot  be  served,  and  the  sub- 
ject matter  of  the  suit  arises  in  right  of  the  wife,  the  plaintiff  must  ob- 
tain; on  an  ex  parte  motion,-supported  by  affidavits,  an  order  that  service 
upon  her  may  be  deemed  good  service.  ^  Service  on  her  alone,  in  the 
usual  manner,  will  then  be  sufficient.  ^ 

If  a  corporation  aggregate  be  a  defendant,  Order  91  provides  that 
"Service  of  a  bill  of  complaint  within  the  jurisdiction  of  the  Court 
"upon  a  corporation  aggregate,  is  to  be  effected  by  personal  service  of 
"  an  office  copy  thereof  on  the  Warden,  Eeeve,  Mayor,  or  Clerk,  in  case 
''  of  a  Municipal  Corporation,  or  on  the  President,  Manager,  or  other 
"  Head  Officer,  or  the  Cashier,  Treasurer,  or  Secretary,  at  the  Head 

1  East  India  Company  v.  Sumbold,  HU.  Term  1781;  cited  Hinde,  92. 
'  Attorney- General  v.  Earl  of  Stamford,  2  Dick.  744. 

■"  Thomas  v.  Earl  of  Jersey,  2  M;  &  K.  S98 ;  and  see  Davidson  v.  Marchioness  of  Eastings,  2  Keen, 
509,  513. 

*  See  Ord.  517.  In  Morgan  v.  Jones,  4  W.  E.  381,  V.  C.  W.,  substituted  service  on  tlie  medical  offi- 

cer or  keeper  of  any  asylum  in  which  a  lunatic  was  confined,  was  refused  :  personal  service  if 
practicable  being  held  necessary;  and  see  Anon.  2  Jur.  N.  S.  324,  V.  O.  W. 
'  Oee  V.  Cottle,  3  M.  &  O.  180.  The  affidavit  of  service  should  state  that  the  service  was  made  on 
on  the  husband  and  wife,  by  serving  the  husband :  Steel  v.  Parsons,  8  Jur.  641,  V.  O.  K.  B. 
For  an  order,  giving  leave  to  serve  husband  and  wife  separately  out  of  the  jurisdiction,  the 
fact  of  the  marriage  being  in  dispute,  see  Longworth  v.  BeUamy,  cited  Seton,  1245. 

*  For  form  of  order,  see  Seton,  1246,  No.  9. 

'  Bell  V.  Hyde,  Prec.  Ch.  328 ;  Dubois  v.  Hole,  2  Vern.  613;  Bunyan  v.  Mortimer,  fi  Mad.  278 ;  mid 
•ee  Femberton  v.  M'Gill,  1  Jur.  N.  S.  1045,  V.  C.  W. 
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"  Office,  or  at  any  branch  or  agency  in  Ontario,  or  on  any  other  person 
"  discharging  the  lilce  duties,  in  the  case  of  any  other  corporation." 
And  Order  92,  that  "  "Where  a  foreign  corporation  aggregate,  defendant 
"  to  a  bill  of  complaint  has  no  branch  or  agency  in  Ontario,  service  of 
"  the  bill  upon  such  corporation  may  be  effected  out  of  the  jurisdiction 
"  by  personal  service  of  an  office  coj)y  thereof  on  the  Warden,  Eeeve, 
"  Mayor,  Clerk,  President,  Manager,  or  other  Head  Officer,  or  on  the 
"  Cashier,  Treasurer,  Manager,  or  Secretary  of  such  corporation,  or 
"  other  person  discharging  the  like  duties,  as  in  the  case  of  service  in 
"  Ontario."  Where  the  business  of  a  Company  had  practically  ceased, 
but  the  Company  had  never  been  dissolved,  service  was  ordered  on  the- 
late  Chairman  and  Secretary. '  This  order  refers  to  a  corporation  hav- 
ing its  head  office  in  this  Province,  and  it  has  been  decided  under  a  simi- 
lar order  (of  17  March,  1857,)  that  it  did  not  authorize  service  upon  the 
agents  in  this  Province  of  a  corporation,  such  as  the  Bank  of  Upper 
Canada,  when  the  Head  Office  was  within  the  jurisdiction. s  If  the  Head 
Office  of  the  corporation  is  situated  in  this  Province,  service  must  be 
effected  there ;  if  out  of  the  jurisdiction,  at  any  agency.  =  Where  a 
Company  is  virtually  defunct  before  bill  filed,  the  proper  course  to  effect 
service  is  to  apply  to  the  Court  for  an  order  therefor,  otherwise  an-order 
•pro  confesso  cannot  be  obtained.* 

If  the  plaintiff  amends  his  bill,  he  must  serve  an  office  copy  of  the- 
amended  bill  on  all  the  defendants,  or,  if  they  have  answered,  on  their 
solicitors. =  It  is,  of  course,  to  be  understood,  that  as  to  defendants  ad- 
ded by  amendment,  the  bill  is  to  be  treated  as  an  original  bill. 

It  may  here  be  noticed  that  Order  93  provides  that  "  The  service  of 
"  a  bill  within  the  jurisdiction  of  the  Court  is  to  be  of  no  validity  if  not 
"  made  within  twelve  weeks  after  the  filing  of  the  bill,"  and  Order  94 
that  "  The  service  of  an  amended  bill  within  the  jurisdiction  of  the 
"  Court,  upon  a  party  added  by  amendment,  is  to  be  of  no  validity  if 
''  not  made  within  twelve  weeks  after  the  amendment."  But  the  times 
fixed  by  Orders  93,  94,  and  95,  within  which  a  bill  or  amended  bill  must 
be  served,  may  be  extended  under  Order  96,  which  provides  that  "  Ser- 
"  vice  may  be  allowed  when  made  after  the  periods  above  limited,  upon 
"  its  being  made  to  appear,  to  the  satisfaction  of  the  Court,  that  due 
"  diligence  has  been  used  in  effecting  service."     The  practioner,  how- 

•  GasMl  T.  Glmiribers,  26  Beav.  aB2 :  5  Jnr.  N.  S.  53. 

2  Campbell  v.  Taylor,  1  Cham.  IS.  S. 

s  Sowland  t.  Orierson,  5.  U.  C.  L.  J.  19. 

4  Furnsss  v.  Metropolitan  Water  Co'y,  1  Cham.  E.  369. 

^  It  is  sufficient  to  serve  one  copy  on  each  solicitor,  notwitlistaiiding  he  may  be  concerned  for  sev- 
eral defendants.  Where,  however,  a  solicitor  ia  properly  concerned  as  solicitor  for  one  de- 
fendant, and  as  agent  for  another,  two  copies  should  l^e  served  :  Braithwaite's  Pr.  308  ;  and  ib.  n- 
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ever,  should  lose  no  time  in  applying  for  allowance  of  service  under 
this  order,  as  Order  97  provides  that  "  In  case  the  application  for  the 
"  allowance  of  the  service  is  made  within  four  weeks  after  the  selvice, 
"the  order  need  not  be  served,  but  the  defendant  is  to  have  four  weeks 
"  to  answer  beyond  the  time  allowed  by  the  foregoing  orders."  And 
Order  98,  that  "  In  case  the  application  is  not  made  within  four  weeks 
■"  after  service  of  the  bill,  the  order  for  the  allowance  of  the  service  may 
■"  be  made  on  such  terms  as  the  Court  sees  fit.'' 

The  Orders  93,  94,  and  95,  are  similar  to  the  orders  oi  6  February, 
1865,  and  it  has  been  decided  under  them  that  the  Court  will  not  grant 
an  order  extending  the  time  for  the  service  of  a  bill.  The  solicitor 
must  use  due  diligence  to  effect  the  service,  and,  after  it  is  effected,  must 
come  to  the  Court  to  get  it  allowed  if  more  than  the  time  given  by  the 
orders  of  the  6th  of  February,  1865,  has  elapsed. '  Where  a  bill  has 
been  filed,  and  a  lis  pendens  registered,  but  no  office  copy  served  within 
the  twelve  weeks  allowed  for  service  by  Order  5  of  6th  February,  1865, 
the  bill  was  ordered  to  be  dismissed  with  costs.^  The  Court  will  jjer- 
mit  service  of  pleadings  to  be  effected  by  parties  to  the  suit,  and  will 
allow  the  same  fees  upon  taxation  as  if  served  by  third  persons.' 

Where  the  plaintiff  is  unable  to  effect  ordinary  service  upon  a  de- 
fendant, in  the  manner  above  mentioned,  the  Court  will,  in  many  cases, 
permit  service  to  be  effected  upon  the  defendant  himself  out  of  the 
jurisdiction,  or  to  be  substituted  upon  his  agent  within  the  jurisdiction. 

Order  99  provides  that  "  Orders  for  substitutional  service  of  an  office 
''  copy  of  a  bill  of  complaint  may  be  obtained  in  the  same  manner,  and 
''  in  the  same  cases,  as  orders  for  substitutional  service  of  a  subpoena  to 
"  appear,  and  answer  might  have  been  obtained  under  the  former  prac- 
■"  tice."  Where  a  plaintiff  desires  to  effect  service  of  the  subpoena  by 
serving  the  agent  of  an  absent  defendant,  he  must  show  that  the  party 
to  be  served  is  the  agent  of  the  defendant  in  relation  to  the  subject- 
matter  of  the  suit,  to  such  an  extent  as  to  satisfy  the  Court  that  the  ac- 
ceptance of  a  subpoena  by  such  agent  will  fall  within  the  authority  con- 
ferred upon  him  by  his  principal ;  where,  therefore,  a  motion  for  such 
order  was  made,  grounded  on  an  affidavit  which  stated  that  the  agent 
at  present  conducted  the  defendant's  business  of  land  agent,  and  had 
"  acted  for  the  defendant  in  reference  to  the  mortgage,  which  was  the 
subject-matter  of  the  suit" — the  application  was  refnsed.''     The  rule 

1  Mumi  V.  Glass,  1  Cham.  E.  337. 
"■'  Somerville  v.  Kerr,  2  Cham.  E.  154. 
'  UrClure  V.  Jones,  6  Grant,  383. 

'' Passmo      V.  iVaraZte,  1  Grant,  130;  anaseeP;'e«fesv.  i?)'(;?}/ja»,Ee  Bunker,  2  Grant,  322;    Can- 
n'ffi        ■  Taylor,  2  Grant,  617. 
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allowing  substitutional  service  of  a  bill  upon  an  attorney-at-law,  applies 
only  to  cases  where  the  object  of  the  suit  is  to  restrain  proceedings  at 
law,  not  where  any  other  relief  is  sought.'  The  same  time  must  be 
allowed  for  answering  a  bill  served  by  substitutional  service  as  if  the 
service  had  been  personal.^  The  Act  28  Vie.  c.  17  gives  the  Court 
larger  powers  as  to  proceedings  against  absent  defendants,  whose  resi- 
dence is  unknown,  and  the  Court  will  grant  orders  for  substitutional 
service  in  cases  where  it  would  not  under  the  practice  before  the  Act 
dispensing  with  advertising  where  it  would  be  useless. 2  Where  some, 
or-all  of  the  parties  to  be  served,  are  out  of  the  jurisdiction,  substitu- 
tional service  of  a  bill  may  be  effected  on  partners  or  agents,  where  there 
IS  clear  proof  of  agency  with  reference  to  the  subject-matter  of  the  suit.'* 
It  is  not  necessary  to  take  out  a  new  order  for  substitutional  service  on 
an  agent  whenever  the  original  bill  is  amended.'  On  an  application  fov 
an  order  for  substitutional  service  of  a  bill  of  complaint,  on  its  being 
shown  that  the  defendant  could  not,  without  delay  and  difficulty,  be 
served  personally  out  of  the  jurisdiction,  he  not  remaining  long  at  one 
place,  and  that  he  had  a  branch  business  in  Toronto,  in  charge  of  an 
agent,  and  the  subject-matter  of  the  suit  having  reference  to  such 
agency,  service  of  the  bill  on  such  agent  was  directed,  and  that  a  copy 
be  mailed  to  the  defendant  at  Xew  York,  nine  weeks  being  given  to 
answer."  When  a  defendant,  who  was  made  a  party  in  the  suit,  in  re- 
spect of  a  mortgage  held  by  him  upon  the  lands,  which  form  the  sub- 
ject-matter of  the  suit,  was  out  of  the  jm-isdiction,  but,  it  appearing  that 
his  solicitor  had  always  had  the  mortgage  in  his  possession,  substitu- 
tional service  upon  such  solicitor  was  allowed.'  Substitutional  service 
will  not  be  allowed  under  28  Tie.  c.  18  (1865)  unless  it  is  shown  that 
it  would  be  very  expensive  or  very  difficult  to  effect  a  service. « 

The  principle  upon  which  the  Court  acts  in  directing  substituted  ser- 
vice, is  clearly  enunciated  by  Lord  Cranworth,  C,  in  the  case  of  Hope 
V.  Hope:^  in  which  case  he  says,  that  where  there  is  an  agent  in  this 
country  managing  all  the  affairs  of  a  defendant  who  is  abroad,  and  reg- 
ularly communicating  with  him  upon  his  affairs,  or  where  he  has  an 
agent  here  specially  managing  the  particular  matter  involved  in  the 

'  Crawford  v.  Cooke,  1  Cham.  E.  57. 

=  CruiksMnk  v.  Sager,  1  Cham.  E.  202. 

=  Cooper  V.  Lam,  1  Cham.  E.  363. 

*  Allan.  V.  Fyper,  5.  U.  C.  L.  J.  118. 

=  Bainey  v.  Mckmm,  5.  U.  C.  L.  J.  163. 

"  Cupples  V.  Yorston,  2  Cham.  E.  31. 

'  Young  v.  Wilson,  2  Cham.  E.  56. 

«  Pearson  v.  Campbell,  2  Cham.  E.  23 ;  and  see  Peel  v.  Kingsmill,  3  Grant,  272 ;  Bolph  v.  Cahoun, 

2  Grant,  623 ;  Legge  v.  Wlnstaniey,  3  Grant,.  100. 
3  1  D«  G.  31.  &  G.  328. 
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suit,  the  Coiu-t  has  felt  that  it  might  safely  allow  service  upon  the  agent 
to  be  deemed  good  service  upon  the  person  abroad  :  because  the  infer- 
ence was  irresistible,  that  service  so  made  was  service  on  a  person 
cither  impliedly  authorized  to  accept  that  'particular  sei-vice,  or  who 
certainly  would  communicate  the  process  so  served  to  the  j)arty  who 
was  not  in  this  country  to  receive  it  himself.  The  object  of  all 
service  was  of  course  only  to  give  notice  to  the  party  on  whom  it  was 
made,  so  that  he  might  be  made  aware  of,  and  able  to  resist,  that  which 
was  sought  against  him ;  and  when  that  had  been  substantially  done, 
so  that  the  Court  might  feel  perfectly  confident  that  service  had  reached 
him,  everything  had  been  done  that  was  required.' 

AYhere  a  bill  is  filed  to  restrain  an  action  at  law,  and  the  defendant- 
(the  plaintiff  in  the  action)  is  out  of  the  jurisdiction,  or  cannot  be  found,^ 
the  Court  will  allow  substituted  service  ou  the  Attorney  employed  by 
him  to  conduct  the  proceedings  at  law,  on  an  affidavit  proving  those 
facts.  3 

Substituted  service  of  the  copy  of  a  cross  bill,  upon  the  solicitor  who 
filed  the  original  bill,  will  not  bo  ordered ;  but  the  Court  will,  in  such 
a  case,  stay  the  proceedings  in  the  original  cause  until  tlie  defendants 
have  entered  an  appearance." 

In  the  case  oi Eohhouse  v.  Courtney,^  the  cases  and  authorities  iipon 
the  subject  of  substituted  service  upon  an  agent  were  reviewed.  There, 
the  defendant,  who  was  oiit  of  the  jurisdiction,  had  given  special  author- 
ity to  a  person  within  the  jurisdiction  to  act  as  his  agent,  with  respect 
to  the  property  which  was  the  subject  of  the  suit ;  and  the  Court  ordered 
service  on  that  person  to  be  good  service  upon  the  defendant.  An  ap- 
plication of  a  similar  kind  was  made  to  Sir  James  Wigraui,  \.  C,  in 
the  case  of  Wehl  v.  Salmoii,"  and  refused  by  him  upon  the  ground,  that 
the  persons  upon  whom  the  substituted  service  was  sought  to  be  effected 
were  not  agents  in  the  niatter  of  the  suit  when  the  correspondence  with 
the  plaintiff's  solicitor  commenced,  and  that  they  refused  to  accept  the 
agency ;  there  was  not,  therefore,  that  appointment  of  them,  as  the 
solicitors  or  agents  of  the  defendant,which,  in  the  case  of  HohhouscB  v. 

1  IMd.  843. 

2  Sergison  v.  Bearcan.  9  Hare,  App.  29,  marg. :  16  Jur.  1111,  V.  C.  S. ;  Hamond  v.  Walker.  3  Jur. 

N.  S.  686,  V.  C.  W. :  and  see  Seton,  877 ;  Anderson  v.  Lewis,  3  Bro.  C.  C.  439 :  5  Siin.  505. 

3  The  merits  need  not  now  be  shown  by  affidavit :  Sergison  v.  Seavan,  nbi  si/}}. 

*  Anderson  v.  Lewis,  nbi  su2>-  \  "n^  Gardiner  v.  Mason,  4  Bro.  C.  C.  478 :  5  Sim.  606 ;  and  see 

Watertm  v.  Croft,  5  Sim.  502,  507. 
5  12  Sim.  140,  157 :  6  Jur.  23 ;  approved  and  acted  on  in  Mtirray  v.  Tipart.  1  Phil.  521 :  9  Jnr.  17.1 ; 
.ind  see  Bankier  v.  Boole,  8  De  G.  &  S.  .375 :  13  Jur.  800 ;  Hurst  v.  Hurst,  1  De  G.  &  S.  694 :  12 
Jur.  152;  Sorniy  v.  Holmes,  4  Hare,  306:  9  Jur.  225,  796;  Dicker  v.  Clarke,  9  Jnr.  N.  S.  636: 
11  W.  E.  635,  V.  0.  K. ;  Barker  v.  Hele,  11  W.  E.  653,  V.  C.  K. ;  Jackson  v.  S7ianks,  18  W.  R. 
287,  V.  0.  W. 

•  3  Hare,  251,  255. 
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Courtney,  was  assumed  to  be  necessary.  He  also  observed,  that  he  was 
not  prepared  to  go  beyond  that  case.'  In  Cooper  v.  Wood, '  Lord.  Lang-  • 
dale,  M.  E.,  ordered  siibsttuted  service  on  a  person  who  had  acted  as  the 
solicitor  of  the  absent  defendant,  in  the  subject  of  the  mortgage  to  which 
the  suit  related,  and  who,  there  was  reason  to  believe,  was  in  communi- 
cation with  the  defendant.  And  in  Weymouth  v.  Lambert,''  the  same 
judge  ordered  substituted  service  in  a  creditor's  suit,  on  one  who,  act- 
ing as  the  attorney  of  the  executor  and  general  devisee  and  legatee, 
resident  in  India,  had  obtained  administration  here,  and  had  entered 
into  receipt  of  the  rents  of  the  real  estate;  and  where  an  infant  had 
been  taken  out  of  the  jurisdittion  for  the  express  purpose  of  preventing 
his  being  served  personally,  his  Lordship  ordered,  that.service  upon  the 
solicitor  and  Six  Clerk  of  the  parent  should  be  good  as  against  the  in- 
fant. ^  It  is  to  be  observed,  however,  that  the  principle,  as  laid  down  in 
Hope  V.  Hope,'^  seems  to  go  beyond  the  case  oi  Hobhouse  v.  Oowtney. 

The  court  in  the  exercise  of  its  discretion,  has  by  special  order  per- 
mitted various  other  modes  of  substituted  service  to  be  adopted.  Thus, 
service  at  the  last  place  of  abode  of  the  defendant's  wife,  has  been 
ordered  to  be  good  service.^  So,  service  by  sending  the  document  un- 
der cover  to  the  person  to  whom  the  defendant  had  directed  his  letters 
to  be  sent,  has  been  permitted.''  Again,  in  the  ease  of  infants,  substi- 
tuted service  upon  the  mother,  in  one  case,'  and  upon  the  father-in-law 
in  another,''  was  ordered  to  be  good  service. 

"Whenever  an  order  is  made  for  substitutional  service,  such  order 
must  be  served  at  the  same  time  that  the  bill  is  served,  and  it  must  be 
.stated  in  the  order  that  it  is  to  be  served;''  care  should  also  be  taken 
that  the  service  is  effected  in. strict  accordance  with  the  terms  of  the 
order,  and  it  will  then  have  the  same  effect  as  ordinary  service. ' »  The 
.application  for  the  order  is  made  by  an  ex piarte  motion;' '  and  must  be 

1  5  Beav.  391 ;  and  see  Seald  t.  Jlay,  9  W.  E.  369,  V.  C.  S. 

2  3  Beav.  333 ;  and  see  Eowkins  v.  Bennett,  1  Giff.  215 :  6  Jui'.  N.  S.  948 ;  and  the  cases  cited  in  the 

note  to  8keqg  v.  Simpson,  3  De  G.  &  S.  454,  45G ;  and  as  to  service  of  bill,  or  order  of  revivor, 
see  Nm-tm,  v.  Hepworth,  1  McN.  &  G.  51:  18  Jur.  344 ;  Hart  v.  rwZ4,6  Hare,  618;  Forster  V- 
Menzies,  16  Beav.  568:  17  Jnr.  657. 

3  Lane  v.  Hardwicke,     Beav.  222. 

4  4  De  G.  M.  &  G.  328. 

»  Pidteney  v.  Shelton  6  Ves.  147  ;  and  see  Manchester  and  Stafford  Bailway  Company  v.  How,  17 

Jnr.  617,  V.  0.  W. 
«  Hunt  V.  Lemr,  5  Ves.  147 ;  l)ut  aee  Galhercole  v.  Wilkinson,  1  De  G.  &  S.  681 :  11  Jnr.  1096. 
'  Baker  v.  Holmes,  1  Diclc.  18 ;  and  see  Garnum  v.  Marshal,  ib.  77 ;  S.  C.  nom.  Smith  v.  MarshaU, 

2  Mk.  70;  Clark  v.  Waters,  V.  C.  S.,  cited,  1  Smith's  Pr.  378. 

8  Thompson  v.  Jones,  8  Ves.  141.  ' 

9  Janes  v.  Brandon,  2  Jur.  N.  S.  437,  V.  C.  W.    For  form,  see  Seton,  1244,  No.  4. 

i»  Wllcoxon  V.  Wilkins,  9  Jur.  N.  S.  742:  11 W.  E.  863,  M.  E. ;  but  see  Dicker  v.  Clarke,  11  W.  E. 

765,  V.  C.  K. 
■"  Beed  v.  Barton,  i  W.  E.  793,  V.  C.  W. 
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supported  by  an  aflSdavit  showing  what  efforts  have  been  made  to  serve 
the  defendant,  and  that  all  practicable  means  of  doing  so  have  been  ex- 
hausted," and  how  the  substituted  service  is  proposed  to  be  effected. 

It  would  seem  that  the  Court  had  no  authority,  under  its  original 
jurisdiction,  to  serve  process  upon  any  defendant,  whether  a  natural 
born  subject  or  not,  who  was  residing  out  of  the  territorial  limits  of  its 
jurisdiction ;  unless,  indeed,  the  defendant  was  shown  to  have  absconded 
to  avoid  such  service. = 

Such  power  has,  however,  been  conferred  on  it  by  Statute  both  in 
England  and  in  this  Province.  The  list  Sec.  of  our  Chancery  Act  al- 
ready reterred  to,  gave  a  limited  j)ower  for  this  purpose ;  this  was  ex" 
tended  by  Sec.  12  of  28  Vic.  c.  IT,  which  declares  that  "  Where  a 
"  defendant  or  respondent  in  any  suit  or  matter  is  absent  from  the  Pro- 
''  vince,  or  cannot  be  found  therein  to  be  served,  the  Court  may  authorize 
"  proceedings  to  be  taken  against  him  according  to  the  practice  of  the 
"  Court  in  the  case  of  a  defendant,  whose  residence  is  unknown,  or  in 
"  any  other  manner  that  may  be  provided  or  ordered,  if  the  Court  shall, 
"  under  the  circumstances  of  the  case,  deem  such  mode  of  proceeding 
''  conducive  to  the  ends  of  justice." 

Besides  the  provisions  of  these  Acts,  there  are  two  Orders,  101  and  102^ 
I'elatingto  this  subject.  Order  101  provides  that  "Where  the  defendant  is 
"  out  of  the  jurisdiction  of  the  Court,  then,  upon  application  supported  by 
"  such  evidence  as  may  satisfy  the  Court  in  what' place  or  country  such 
"  defendant  is  or  may  probably  be  found,  the  Court,  instead  of  direct- 
"ing  publication  as  provided  for  by  Order  100,  may  order  that  an  office 
copy  of  the  bill  be  served  on  the  defendant  in  such  place  or  country, 
"  or  within  such  limits,  as  the  Court  thinks  fit  to  direct ;  and  the  order 
"  is  in  such  case,  to  limit  a  time  (depending  on  the  place  of  service) 
"  within  which  the  defendant  is  to  answer  or  demur,  or  obtain  from  the 
"  Court  further  time  to  make  his  defence."  And  Order  102  declares 
that  "The  Court  may  provide  for  or  order  service  in  any  other  manner 
"that  the  Court,  under  the  circumstances  of  the  case,  deems  conducive 
"to  the  ends  of  justice."  Order  109  provides  that  "  Where  a  plaintiff 
"  has  proceeded  under  Orders  100,  101,  and  102,  and  the  defendant  has 

1  Firfli  V.  B!«/(,  9  Jur.  N.  S.  431 :  11  W.  E.  611.  V.  C.  K. ;  and  see  Barlcer  v.  Pitle,  11  W.  E.  658.. 
V.  C.  K. 

«  Per  Lord  Westbury,  L.  C,  Cooktwu  v.  Anderson,!  De  G.  J.  &  S.  305,  382:  9  Jnr.  N.  S.  736; 
and  see  Foliy  v.  MaiUardet,  1  l)e  G.  J.  &  S.  389:  IQ  Jur.  N.  S.  161;  Samuel  v.  Sogers,  1 
De  G.  J.  &  S.  396;  Jforris  v.  GotteriU,  5  N.  E.  21B,  V.  C.  W..  Where  leave  was  grveu  to 
serve  piocess  out  of  the  jurisdiction,  the  service  was  useless  unless  the  deff^ndant  entered 
an  appearance,  for  no  subsequent  proceeding  could  be  based  upon  it :  Cockney  V.  Anderson, 
31  Beav,  453,  468;  8  Jnr.  N.  8.  1220,  1223;  and  see  note  to  Shaw  v.  Lindsay,  18  Ves.  2nd 
ed.  496 ;  Fernandez  v.  Corbin,  2  Sim.  544 ;  Davidson  v.  Marchioness  qf  Hastings,  2  Keen,  509, 
516 ;  Whiimore  v.  Byan,  4  Hare,  612,  615 ;  10  Jur.  368. 
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"neglected to  answer  or  demur  within  the  time  limited,  the  plaintiff 
"  may  apply  to  t  he  Court  ex  forte  for  an  order  to  take  the  bill^ro  cm- 
"/esso  against  the  defendant;  and  the  Court,  on  being  satisfied  of  the 
"due  publication  of  the  Order  and  notice  in  that  behalf  prescribed,  or 
"  that  service  has  been  effected  in  the  prescribed  manner,  may  direct 
"the  bill  to  be  taken ^ro  confesso  against  the  defendant,  if  it  thinks  fit, 
"  either  immediately  or  at  such  time,  and  upon  such  terms,  and  subject 
"  tp  such  conditions,  as  the  Court,  under  the  circumstances  of  the  case, 
"  thinks  proper." 

The  application  under  Order  101  is  made  in  Chambers  ex  parte,  and 
must  be  supported  by  affidavits  showing  where  the  defendant  resides. 
The  affidavit  should  be  made  by  some  person  who  knows  that  the  person 
proposed  to  be  served  is  the  defendant,  that  he  is  residing  at  the  place 
alleged,  from  having  recently  seen  him  there,  or  received  letters  from 
him  dated  at,  and  bearing  the  postmark  of  the  place,  and  which  show 
that  he  is  resident  there.  If  the  defendant's  residence  be  proved  by 
letters,  it  must  be  shown  when  the  last  communication  was  received 
from  him. »  An  application  for  an  order  to  serve  a  defendant  out  of 
the  jurisdiction  was  refused ;  the  affidavit  upon  which  the  motion  was 
founded  merely  stating  that  letters  had  been  received  from  the  defend- 
ant dated  at  that  place,  but  did  not  show  that  he  was  resident  there. ^ 
It  is  usual  to  name  in  the  order  a  particular  place  where  service  is  to 
be  effected,  but  this  is  not  necessary,  as  the  Court  may  order  service  not 
mer  ly  in  a  particular  place,  but  within  certain  limits  ;  as  within  the 
Grand  Duchy  of  Baden.  3  In  fixing  the  time  the  Court  has  regard  to 
the  facilities  for  communicating  with  the  place  where  service  is  to  be 
effected,  a  copy  of  the  order  must  be  served  with  the  document,  service 
of  which  is  thereby  authorized;  and  the  person  served  must  be  identi- 
fied with  the  defendant  either  by  the  affidavit  of  service,  or  by  a  separ- 
ate affidavit.  The  Court  is  very  strict  in  the  proof  of  identity  required. 
A  statement  that  the  defendant  served  "  the  above  named  defendant," 
or  that  the  person  served  admitted  himself  to  be  the  defendant,  is  insuf- 
ficient;  there  must  be  clear  and  distinct  proof  of  identity,  and  the  de- 
fendant's means  of  knowledge  must  appear  by  the  affidavit.  In  moving 
for  a  decree  pro  ccmfesso  against  a  defendant  who  has  been  served  out  of 
the  jurisdiction,  it  must  be  shown  that  such  defendant  formerly  resided 
in  Canada  and  had  left  the  Province."     It  is  not  sufficient  proof  of  the 

i  Farry  v.  Davis,  1  Cham.  E.  t. 

»  Kingston,  v.  Manger,  1  Cham.  K.  IS. 

'  Preston  v.  Dickenson,  9  3ya.  919;  a,xi.i  ae^  Blenkinsopp  v.  Blenkinsoj^,  8  Beav.  612;  ^Vhitmor« 

V.  ByUn,  i  Hare,  61S. 
■<  Anon.  1  Cham.  R.  204. 
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identity  of  a  party  served  out  of  the  jurisdiction  thsit  the  deponent  to 
the  affidavit  of  service  swears  that  he  served  "the  above  named  de- 
endant."  The  affidavit  should  show  the  means  of  knowledge.'  The 
admission  of  a  person  served  with  an  office  copy  of  the  bill  that  he  is 
the  proper  party  named  in  the  bill  is  not  sufficient  proof  of  the  identity 
of  the  person  served  with  the  defendant.^  The  plaintifi's  solicitors  had 
written  to  the  defendant,  Hancock,  (residing  out  of  the  jurisdiction), 
and  had  received  letters  in  reply ;  they  also  mailed  him  an  office  copy 
of  the  bill  properly  endorsed,  and  had  since  received  a  letter  showing . 
that  he  had  received  the  bill.  A  motion  was  made  ex  parte  on  an  affi- 
davit showing  these  facts,  for  an  order  allowing  the  service,  which  was 
granted,  but  the  Chancellor  directed  a  copy  of  it  to  be  mailed  to  the  de- 
fendant.^ 

The  application  for  leave  to  effect  service  out  of  the  jurisdiction,  is 
made  by  an  exparte  motion,  or  by  notice  of  motion,  at  Chambers.* 
The  affidavits  in  support  must  show  the  place  of  residence  at  the  time 
the  application  is  made,  or  as  near  thereto  as  is  practicable  ;'  and  an 
affidavit  showing  that  the  defendant  was  resident  at  Calais,  seven  weeks 
previously  to  the  application,  was  held  insufficient;"^  but  the  affidavit 
need  not,  it  seems,  show  more  than  the  country  in  which  the  defendant 
resides.'' 

It  is  not  necessary  to  show,  by  affidavit,  that  the  circumstances  are 
Buch  as  to  warrant  the  order.  The  Court  may  loolt  at  the  pleadings  for 
that  purpose  ;^  and,  if  necessary,  may  go  into  the  merits  of  the  case  : 
it  being  always  in  the  discretion  of  the  Court  whether  to  grant  or  refuse 
the  application  ;«  but  it  acts  on  a  prima  fade  case  being  made  out.' " 

Leave  may  be  granted  to  serve  infants, ' '  and  persons  of  unsound 
mind,'=  out  of  the  jurisdiction;    and  upon  such  service,  guardians  ac? 

1  Armmtr  v.  Jlobinson,  I  Cham.     .282. 

•■=  Stilton  V.  Kennedy,  1  Cham.  E.  236. 

5  Woodside  v.  Toronto  Street  Sailway,  3  Cham.  E.  24. 

■>  For  form  of  order,  see  Seton,  1244.  No.  6. 

^  Preston  v,  Dickinson,  9  Jur.  919  :  7  Beav.  682  n. 

^  Fieske  v.  Buller,  7  Beav.  581. 

'  Blenkinsopp  v.  BUnkinsopp^  8  Beav.  012 ;  2  Phil.  1 :  1  C.  P.  Coop.  t.  Cott.  20  Preston  v.  Dickin- 
son, ubi  sup. :  Biddidph  v.  Lord  Camoys,  7  Beav.  580:  10  Jur.  485. 

«  Blenkinsopp  v.  Blenkinsopp,  ubi  siip.  ;  Maclean  v.  Dawson,  4  De  G.  &  J.  150:  5  .Tur,  N.  S.  663; 
Official  Manager  of  National  Association  v.  Carstairs,  9  Jur.  N.  S .  955 ;  11  W.  E .  866,  M. 
E. ;  Steele  v.  Stuart,  I H.  &  M.  793 :  10  Jur.  N.  S.  15 ;  Foley  v.  Maillardet,  vbi  sup.  ;  Uawardm 
V.  Duniop,  3  Dr.  &  S.  155;  Norris  v.  Cotterill,  ubi  sup. 

I  Lewis  v.  Baldwin,  11  Beav.  153, 15S ;  Wliitmore  v.  Byan,  4  Hare,  613,  617 :  10  Jur.  368 ;  Innes 

V.  MitcheU,  4  drew.  141:  8  Jur.  N.  S.  991;  1  De  G.  &  J.  423;  Cook  y.  Wood,  7  W.  E.  424,  V.  C. 
K. ;  Maclean  v.  Dawson,  27  Beav.  25  ;  4De  G.  &  J.  150  :  5  Jur.  N.  S.  663. 
1°  Maclean  v.  Dawson,  ubi  sup.  ;  Meiklan  v.  Campbell,  24  Beav.  100. 

I I  Anderson  v.  Stat/ier,  10  Jur.  383,  L.  C;  7!urner  v.  Sowden,  12  W.  E.  532 :  18  W.  K.  60  :  10  Jur 

N.  S.  1122,  V.  C.  K. 
"  Biddulph  V.  Lord  Camoys,  7  Boav.  580  :  10  Jur.  485. 
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Mtem  ■\vill  be  appointed  ;  and  a  husband  out  of  the  jarisdietion  may  be 
■served  for  himself  and  his  wife.'  Where  the  fact  of  the  marriage  is  in 
-dispute,  leave  will  be  granted  to  serve  them  separately.^  Where  a 
father  and  his  infant  children  were  living  together  out  of  the  jurisdic- 
tion, it  was  held,  that  a  separate  copy  must  be  served  on  each.^ 

The  order  giving  leave  to  make  the  service  out  of  the  jurisdiction 
-mnst  be  served  with  the  copy  of  the  bill.  If  no  directions  to  the  con- 
traxy  are  given  by  the  order,  the  service  should  be  eifeotcd  by  serving 
the  copy  of  the  bill  and  a  copy  of  the  order  on  the  defendant  personally, 
■or  by  leaving  the  same  with  his  servant,  or  some  member  of  his  family, 
at  his  dwelling-house  or  usual  place  of  abode,*  within  the  limits  defined 
by  the  orde-.  The  order  fixes  the  time  after  service  of  the  bill  within, 
which  the  defendant  is  to  appear,  and  also,  if  an  answer  is  required,  the 
time  Tv'ithin  which  the  defendant  is  to  answer,  or  demur,  or  obtain  from 
the  Court  further  time  to  make  his  defence  to  the  bill.= 

The  times  so  fixed  should  be  inserted  in  the  indorsement  on  the  bill, 
instead  of  the  time  inserted  there  when  the  bill  is  to  be  served  within 
the  jurisdiction.  ^ 

A  defendant,  on  being  served  with  the  bill,  may  file  his  answer  at  the 
Hecord  and  Writ  Clerks'  or  Deputy  Registrar's  Ofiice,  whereupon  the 
suit  will  be  prosecuted  against  him  in  the  ordinary  way ;  or  he  may 
move,  on  notice  to  the  plaintiff,  to  set  aside  such  service  for  irregu- 
larity. ' 

All  orders,  writs,  and  other  proceedings  upon  which  process  of  con- 
tempt may  afterwards  be  issued,  require,  in  general,  what  ip  called  per- 
sonal service.*  The  same  strictness  is  not,  however,  necessary  for  the 
service  of  notice  of  ordinary  proceedings  in  the  cause;  and  it  will  be 
convenient  here  to  state  the  manner  in  which  service  of  such  proceed- 
ings is  effected. 

Oar  Order  40  provides  that  "  Upon  every  writ  served  out,  and  upon 
■"  every  bill,  demurrer,  answer,  or  other  pleading,  or  proceeding,  there 
"  shall  be  endorsed  the  name  or  firm,  and  place  of  business  of  the  solic 

'  Jones  V.  Geddes,  9  Jnr.  1002,  V.  C.  E. ;  Steele  v.  Flomer,  2  PUil.  7S3,  u.  1  M  'N.  &  G.  83. 
'  Longworth  v.  Bellamy,  M.  H.,  oiteci  Seton,  1245. 
3  Jones  V.  Geddes,  ubi  sup. 
->  Braitliwaite's  Pr.  33. 
5  Ibid. :  Ord.  100. 

»  Bavnes  v.  Bidge,  9  Hare,  App.  27 :  1  W.  B.  99 ;  GJiaffidd  v.  Berchtoldt,  ubi  suii. ;  Shane  v. 
monaeau,lW.  B..100,y.C.K. 

'  Maclean  v.  Dawsmi  27  Beav.  25 :  4  De  G.  &  J.  150 :  5  Jar.  N.  S.  663 ;  Official  Manager  of  Na 
tional  Association  v.  Carstairs,  9  Jur.  N.  S.  065 :  11 W.  E.  860,  M.  E. ;  Foley  v.  MaittarSet,  10 
Jnr.  N.  S.  34 ;  ib.  161 :  1  De  G.  J.  &  S.  389 ;,  see  Braithwaite's  Pr.  321. 
In  snch  cases,  personal  service  is,  howerer,  sometimes  dispensed  witli :  Sider  v.  Kidder,  12  Yes. 
802 ;  De  Manneville  v.  Be  Manneville,  ib.  208. 
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"  tor  or  solicitors  by  whom  such  writ  has  been  sued  out,  or  such  pload- 
"ing  or  other  proceeding  has  been  filed;  and  when  such  solicitors  are 
"  agents  only,  then  there  shall  be  furthur  endorsed  thereon  the  name 
"  or  firm  and  place  of  business  of  the  principal  solicitor." 

Service  of  subpoena  to  appear  and  answer  (under  the  old  practice) 
without  endorsement  may  be  set  aside  on  speedy  application.'  An 
omission  of  the  address  for  service  does  not  necessarily  make  the  writ 
void,  but  the  Court  will  stay  process  till  the  rule  is  complied  with.^ 
An  attachment  was  discharged  with  costs,  the  endorsement  of  the 
subpoena  on  which  it  was  issued  being  defective.^  An  iri'egularity  in 
the  endorsement,  on  a  j)leading  of  the  name  and  place  of  business 
of  the  solicitor  filing  it,  is  waived  by  demanding  and  receiving 
a  copy  of  the  pleading.  ■' 

And  Order  41,  that  "  "Where  the  name  and  place  of  business  of  a  soli- 
"  citor  have  been  endorsed  upon  any  pleading  or  proceeding  filed,  it 
"  shall  not  be  necessary  to  endorse  such  place  of  business  on  any  plead- 
"  ing  or  proceeding  in  the  same  cause  or  matter  subsequently  filed  or 
"  subsequently  served  on  any  person  who  was  served  with  the  for- 
"mer  proceeding." 

Order  42  provides  that  "  Where  the  pleadings  in  any  cause  have  been 
"  filed  in  the  ofiice  of  the  Clerk  of  ilecords  and  "Writs,  or  in  the  office  of 
"  any  Deputy  Eegistrar,  all  notices,  appointments,  warrants,  and  other 
"  documents  and  written  communications  in  relation  to  matters  trans- 
"  acted  in  Court  or  Chambers,  or  in  the  office  of  the  Master,  Eegistrar, 
"  or  Clerk  of  Eecords  and  "Writs,  which  do  not  require  personal  service 
"  upon  the  party  to  be  affected  thereby,  are  to  be  served  upon  the  soli- 
"  citor  when  residing  in  the  City  of  Toronto ;  and  when  the  solicitorto 
"bo  served  resides  elsewhere  than  in  the  City  of  Toronto,  then  such 
"  notices,  appointments,  warrants,  and  other  documents  and  written 
''communications  aforesaid,  may  be  served  either  upon  such  solicitor  or 
"  upon  his  Toronto  agent  named  in  the  "  solicitors'  and  agents'  book," 
"unless  the  Court,  or  a  Judge  thereof,  or  a  Master,  before  whom  any 
''  such  proceeding  is  had,  shall  give  any  direction  as  to  the  solicitor 
"  upon  whom  any  such  notice,  appointment,  warrant,  or  other  docu- 
"  ment  or  written  communication  is  to  be  served.  If  any  solicitor  ne- 
"  gleet  to  cause  such  entry  to  be  made  in  the  "  solicitor  and  agents' 
"book,"  as  is  required  by  Order  24,  the  posting  up  a  copy  of  any  such 
"  notice,  appointment,  warrant,  or  other  document  or  written  commu- 

1  Johnscm  v.  Barms,  1  De  G.  &  S.  129. 

2  Pricey.  Webb,  2 Hare,  511. 

»  Barnes  v.  Tweddell,  Coop.  440. 

»  Bennett  v.  Oi'Ueara,  2  Cham.  E.  167. 
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"  nication  for  the  solicitor  so  neglecting  as  aforesaid,  in  the  office  of  the 
"  Clerk  of  Eecords  and  Writs,  is  to  be  deemed  sufficient  service  unless 
"  the  Court  direct  otherwise." 

The  Court,  under  peculiar  circumstances,  allowed  service  to  be  effected 
upon  the  solicitor  by  placing  the  paper  under  the  door  of  his  Chambers.' 
And  where  a  solicitor  had  absconded,  he  was  held  properly  served  with  a 
notice  of  motion  left  at  his  unoccupied  place  of  business. =  Where  the 
solicitor  of  a  defendant  against  whom  costs  had  been  decreed,  and  who 
had  gone  out  of  the  jurisdiction,  died  pending  taxation,  leave  was  given 
on  the  application  of  the  plaintiff  to  serve  at  the  last  place  of  residence 
in  England  of  the  defendant  a  notice  to  appoint  a  new  solicitor,  and  it 
was  ordered  that  such  service  should  be  good  service  on  the  defendant.  = 

Order  43  provides  that  "All  writs,  pleadings,  notices,  orders,  wai-rants, 
"  and  other  documents  and  written  communications  which  do  not  re- 
"  quire  personal  service  ui^on  the  party  to  be  affected  thereby,  may  be 
"  served  upon  his  solicitor  residing  in  the  County  where  such  proceed- 
"  ings  are  conducted,  or,  where  such  solicitor  does  not  reside  in  the 
"County  where  such  proceedings  are  conducted,  then  upon  the  agent 
"  named  in  the  "  Solicitor  and  Agent's  Book,"  provided  for  by  Order  33. 
"And  if  any  such  solicitor  neglect  to  cause  such  entry  to  be  made  in 
"the  "Solicitor  and  Agent's  Book  "  the  posting  of  a  copy  of  any  such 
"  writ,  pleading,  notice,  order,  warrant,  or  other  document  or  written 
"  communication  for  the  solicitor  so  neglecting  as  aforesaid  in  the 
"ofBce  of  such  Deputy  Eegistrar,  is  to  be  deemed  sufficient  service." 

To  understand  clearly  the  effect  of  these  two  Orders  (42  and  43),  re- 
ference must  be  had  to  Orders  24  and  33  Order  24  requires  a  "  Soli- 
citor and  Ageut  Book  "  to  be  kept  in  Toronto,  where  each  solicitor 
residing  out  of  Toronto  is  to  specify  the  name  of  one  having  an  office  in 
it,  upon  whom  papers  may  be  served.  Order  42  directs  that  wherever 
the  pleadings  have  been  filed,  all  papers  in  relation  to  matters  transacted 
in  Court,  or  Chambers,  or  in  the  office  of  the  Master,  Registrar,  or  Ckrli  of 
Mecords  and  Writs,  not  requiring  personal  service  (all  being  in  Toronto) 
are  to  be  served  upon  the  solicitor  if  ho  resides  in  Toronto;  or  if  he 
resides  out  of  it,  then  either  upon  him,  wherever  he  may  be,  or  upon 
his  Toronto  agent.  In  case  no  such  agent  is  specified,  then  service 
maybe  made  by  posting  in  the  office  of  the  Clerk  of  Eecords  and  Writs. 
But  where  the  proceeding  docs  not  bring  the  parties  before  the  Court 
(in  Toronto),  or  in  Chambers  (in  Toronto),  or  the  Master  (in  Toronto),  or 

1  Ee  Templeman,  20  Bear.  574. 

/"  Newton  v.  Thompson,  23  L.  J.  Ch.  10 :  16  Jur.  1008.  S.  C. 

s  Gibson  v.  Inao,  12  Jur.  105. 
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the  Registrar  (m  Toronto),  or  the  Clerk  of  Eeoords  and  "Writs  (in  Toronto), 
-then,  by  Order  43,  papers  va.&j  be  served  upon  the  solicitor  residing  in 
the  County  where  the  proceedings  are  conducted  (the  County  where 
the  bill  is  filed,)  or,  where  he  does  not  reside  in  the  County  where  they 
are  "conducted,  then  iipon  the  agent  specified  in  the  "Solicitor  and 
Agent  Book "  kept  in  each  County  by  the  Deputy  Registrar  under 
Order  33.  In  case  no  such  agent  is  specified,  then  the  same  may  be 
made  by  posting  in  the  office  of  the  Deputy  Registrar. 

Order  44  provides  that  "  Every  party  suing  or  defending  in  person  is 
"to  eause  to  be  endorsed,  or  written  upon  every  writ  which  he  sues  out, 
^'  and  upon  every  bill,  demui-rer,  answer,  or  other  pleading  or  proceed- 
"  ingv  his  name  and  place  of  residence,  and  also  (where  his  ])lace  of 
"  residence  is  more  than  three  miles  from  the  office  where  such  plead- 
"  ing  or  other  pi'oceeding  is  filed)  another  proper  place,  to  be  called  his 
"  address  for  service,  not  more  than  three  miles  from  the  said  office, 
"  where  writs,  notices,  orders,  warrants,  and  other  documents,  proceed- 
"  ings,  and  written  communications  may  be  left  for  him."  And  Order 
-45,  that  "  "Where  a  party  sues  or  defends  in  person,  and  no  address  for 
"  service  of  such  party  is  written  or  printed  pursuant  to  the  directions 
"  of  Order  44,  or  where  a  party  has  ceased  to  have  a  solicitor,  all  writs, 
"  notices,  orders,  summonses,  warrants,  and  other  documents,  proceed- 
"ings  and  written  communications,  not  requiring  personal  service  upon 
"  the  party  to  be  aifected  thereby,  shall,  unless  the  Court  shall  other- 
"wise  direct,  be  deemed  to  be  sufficiently  served  upon  such  party,  by 
posting  up  a  copy  thereof  in  the  office  of  the  Clerk  of  Records  and 
"Writs,  or  a  Deputy  Registrar  whore  the  bill  is  filed.  But  if  an  ad- 
"dress  for  service  is  written  or  printed  as  aforesaid,  then  all  such  writs, 
"  notices,  orders,  summonses,  warrants,  and  other  documents,  proceed- 
"ings,  and  written  communications,  shall  be  deemed  sufficiently  served 
"upon  such  party,  if  left  for  him  at  such  address  for  service." 

D.,  a  Country  solicitor,  employed  McN.  andH.  as  his  booked  Chancery 
•agents  in  Toronto,  H.  being  the  one  who  conducted  the  Chancery  business 
-of  the  firm.  MclST.  and  H.  dissolved  partnership.  It  was  held  that  a  no- 
tice served  upon  a  Clerk  in  the  office  of  McN.  and  H.  after  the  dissolution 
was  not  a  good  service  upon  D.' 

"With  regard  to  the  time  when  service  is  to  be  made,  our  Order  410 
jprovides  that  "  Service  upon  solicitors  of  pleadings,  notices,  orders,  and 
"  other  proceedings,  is  to  be  made  between  the  hours  of  ten  o'clock  in 
"  in  the  forenoon  and  four  o'clock  in  the  afternoon,  except  on  Saturdays, 

i  Mnd  V.  ZitUe,  1  Cham.  E.  355. 
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"  when  it  shall  bo  made  between  the  hours  of  ten  o'clock  in  the  forenoon  ' 
"  and  two  o'clock  in  the  afternoon."  And  Order  411,  that  "  If  service- 
"  is  made  after  four  o'clock  in  the  afternoon  on  any  day  exceiDt  Satur- 
"  day,  the  service  is  to  bo  deemed  as  made  on  the  following  day ;  and 
"  if  made  after  two  o'clock  on  Saturday,  the  service  is  to  be  deemed  as 
"  made  on  the  following  Monday."  Service  of  a  paper  effected  after  the 
hour  of  four  o'clock  on  Saturday  by  putting  it  under  the  door  of  a  solici- 
tor's offl.ce,  is  not  a  good  service  for  that  day,  tmless  it  be  shown  that  the 
paper  came  to  the  hands  of  the  solicitor  or  his  clerk  on  that  day,  during 
such  hours  as  the  one  or  the  other  might  be  served  personally.  "When 
Sunday  is  an  intermediate  day,  it  is  reckoned  in  the  computation  of  the 
time  for  service  of  papers.'  The  latter  part  of  this  case  was,  however, 
overruled  in  a  later  case,^  where  it  was  held  that  there  must  be  two 
clear  days  between  tho  service  of  a  notice  fftid  the  day  for  hearing  the- 
motion;  and  in  tho  computation  thereof,  Sunday  is  not  to  be  reckoned.. 

Every  party  suing  or  defending  in  person,  must  cause  to  be  'writteri 
upon  every  writ  which  he  sues  out,  and  upon  every  bill,^  demurrer,, 
plea,  answer  or  other  pleading  or  proceeding,  his  name  and  place  of  re- 
sidence, and  also  (if  his  place  of  residence  shall  be  more  than  three  miles 
jrom  the  office  where  the  pleadings  are  filed,)  another  proper  place  (to 
be  called  his  address  for  service),  which  shall  not  be  more  than  three 
miles  from  that  office,  where  writs,  notices,  orders,' warrants,  and  other- 
documents,  proceedings  and  written  communications  may  be  left  for 
him,^ 


Section  II. — Proceedings  ichere  no  Service  of  a  Copy  of  the  Bill  can  he- 
effected. 

In  the  event  of  the  plaintiff  not  being  able  to  effect  service  of  a  copy 
of  the  bill,  either  personally,  at  the  dwelling  of  the  detendant,  or  out  of 
the  jurisdiction,  the  Court  has  provided  a  mode  of  service  by  publica- 
tion ;  on  the  adoption  of  which  the  plaintiff  is  entitled  to  have  the  bill 
taken  jpro  cow/esso,  without  either  service  on  the  defendant,  or  answer 
by  him.     Order  100  provides  that  "In  case  it  appears  to  the  Court  hy 

1  Sprague  v.  Bende7-mn,  1  Cham.  R.  213. 

2  Ee  Crooks,  1  Cham.  R.  304. 

3  This  inchides  an  information,  Pi-cl.  Ord.  10  (4). 

4  Ord.  44.    See  Price  v.  Webb,  8  Hare,  511,  613  ;  Jolinson  v.  Barnes,  1  Do  G.  &  S.  129 :  11  Jur.  261 

Where  the  solicilor  for  any  partX,  or  any  party  suins  or  defending  in  person,  changes  bis  reei 
dence  or  address  for  service,  notice  thereof  should  be  given  to  the  Clerk  of  Records  and  Writs 
and  also  to  each  solicitor  concerned  in  the  cause  ;  Braithwaite's  Pr.  10. 
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"  sufficient  evidence  that  a  defendant  is  absent  or  cannot  be  found  after 
^'due  diligence  to  be  served  with  an  office  copy  of  the  bill  of  complaint, 
"  the  Court  may  order  the  defendant  to  answer  or  demur  within  a  time 
"  to  be  named  in  the  order,  and  may  direct  a  copy  of  the  order,  together 
"  with  a  notice  to  the  effect  set  forth  in  schedule  C  hereunder  written, 
^'to  be  published  in  such  manner  as  the  Court  thinks  fit;  and  in  case 
"  the  defendant  does  not  answer  or  demur  within  the  time  limited  by 
"  such  order,  the  Court  may  order  the  bill  to  be  taken  pro  confesso  in  the 
"  manner  hereafter  provided."  This  Order  is  somewhat  similar  to  the 
provisions  of  the  Imj)erial  Statutes  11  Geo.  IV.,  1  "Will.  IV.  c.  36,  and 
15  and  16  Vic.  c.  86,  s.  4.  On  moving  for  an  order  to  serve  an  ab- 
sconding defendant  by  publication,  it  must  be  shown  where  the  defend- 
ant lasti-esided,  and  whether  he  has  any  relations. within  the  jurisdiction, 
and  if  so,  that  enquiries  havf  been  made  of  them  as  to  his  whereabouts.  • 
In  a  suit  which  is  not  for  foreclosure  or  specific  performance,  the  Court 
cannot  order  service  of  the  bill  by  publication  ou  defendants  who  have 
been  out  of  the  jurisdiction  for  more  than  two  years  before  the  filing  of 
the  bill.2  We  have  now  neither  statute  nor  order  j)reventing  service 
by  publication  where  the  defendant  has  been  out  of  the  jurisdiction  for 
more  than  two  years  ;  and  this  decision  was  made  under  a  Sec.  .of  Order 
9,  of  June,  1853.  not  now  in  force.  The  Court  will  permit  service  of  a 
bill  by  publication  (under  Sec.  8  of  Order  9 — similar  in  some  respects 
to  Order  100  of  the  Con.  G.  Orders)  upon  a  defendant  in  a  foreclosure 
suit,  who  has  left  the  jurisdiction,  though  the  defendant  sought  to  bo 
advertised  is  merely  an  incumbrancer  by  virtue  of  a  subsequent  mort- 
gage. =•  In  moving  for  an  order  for  substitutional  service  of  an  abscond- 
ing defendant,  or  for  an  order  to  advertise  him,  the  affidavit  on  which 
the  motion  was  made  stated  that  the  defendant  had  "  made  enquiries 
and  exertions  to  serve  the  defendant,  but  had  been  unable  so  to  do." 
The  motion  was  refused,  as  the  affidavit  ought  to  show  what  exertions 
had  been  made,  so  that  the  Court  or  Judge  may  be  enabled  to  deter- 
mine whether  or  not  the  defendant  is  absconding,  or  that  it  would  bo 
proper  to  dispense  with  personal  service ;  *  but  it  is  not  necessary  to 
show  that  he  has  absconded  to  avoid  service  in  the  particular  suit.' 
"Where  the  sole  defendant  in  a  foreclosure  suit  had  been  absent  from 
the  jurisdiction  for  fourteen  years,  and  had  not  been  heard  of  during 
that  time,  a  motion  for  the  service  of  the  bill  u]jon  him  by  publication 
was  refused,  notwithstanding  28  Vic.  c.  17,  s.  12.6     j^  similar  applica- 

1  Iriiiuj  V.  Straith,  1  Cham.  E.  185, 

2  Berlds  v.  Nichols,  1  Cham.  E.  232. 
=  Sobson  T.  Meesm;  1  Cham.  E.  280. 
<  Mtiriietj  V.  Knapp,  1  Cham.  E.  26. 

'  liartm  v.  Wiitcomte,  10  Beav.  203 :  17  Jiiv.  81 ;  Allen  v.  Loder,  lo  Jur.  420,  V.  C.  Ld.  C. 
«  S!i(UO  V.  Adders,  1  Cham.  E.  895. 
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tion  was  refused  on  29th  May,  1865,  by  V.  C.  Spragge  ;  where  one  of 
the  defendants  had  been  absent  from  the  Province  and  not  heard  of  for 
upwards  of  seven  j'ears,  on  the  ground  that  in  such  case  the  presumption 
of  law  was  that  the  party  was  dead,  and  that  the  proper  course  would 
be  to  revive  in  the  name  of  the  representatives  of  such  defendant.' 
"Where  an  absent  defendant  is  an  infant,  the  Court  has  like  powers  as  to 
granting  an  order  for  service  by  publication,  as  in  case  of  an  adult ;  but 
Semble,  the  notice  published  should  not  state  that  i^n  default  of.  answer 
the  bill  will  be  taken  |)ro  cow/esso.  The  Court  will  also,  in  exercise  of 
the  discretion  given  to  it  by  28  Vic.  c.  17,  s.  12,  call  upon  such  defendant 
to  show  cause  why  a  solicitor  of  the  Court  should  not  be  appointed  his 
guardian  ad  litem."  "When  a  defendant  who  cannot  be  found  has  any 
relatives  in  the  country,  they  should  be  examined  before  a  Special  Ex- 
aminer, or  Local  Master,  as  to  their  knowledge  of  his  residence.^ 

The  Court  in  some  cases  orders  an  office  copy  of  the  bill  to  be  served 
upon  one  of  the  defendant's  relatives  in  addition  to  the  publication  of 
jsca.  advertisement.  The  Order  usually  directs  the  advertisement  to  be 
published  once  in  each  week  for  the  four  weeks  pracecding  the  day  ap- 
pointed for  defendant  to  answer.  In  such  an  order  the  word  "week" 
means  any  period  of  seven  consecutive  days,  and  not  the  particular 
seven  commencing  with  Sunday.  "Where  the  last  insertion  of  an  adver- 
tisement was  on  a  Tuesday,  and  the  day  appointed  for  answering  was 
the  Thursday  week  following,  this  was  held  not  to  be  a  sufficient  com- 
pliance with  the  order.* 

In  moving  to  take  a  bill  pro  confesso  against  a  defendant  who  has  been 
advertised,  it  is  necessary  to  show  by  affidavit  that  he  cannot  be  found 
to  be  served  with  notice  of  the  motion.''  "Where  an  order  had  been 
made  pursuant  to  the  general  orders  of  1853,  to  advertise  the  defendant 
as  absconding,  and  no  further  action  had  been  taken  thereon  for  nearly 
four  months,  on  an  application  to  the  Judge  in  Chambers  for  an  order 
to  take  bill  pro  eonfesso  against  such  defendant,  Esten,  V.  C,  required  an 
affidavit  showing  that  defendant  had  not  returned  within  the  jurisdic- 
tion, t  nd  that  the  plaintiff  was  still  ignorant  of  his  whereabouts,  so  that 
he  was  unable  to  serve  him  with  notice  of  this  application."  The 
Chancellor,  on  a  motion  for  an  order  to  take  the  bill  pro  confesso  against 
the  defendant  under  the  Orders  of  1853,  authorizing  notice  to  be  given 

1  Kdlij  V.  Maclclem,  1  Cham.  E.  396. 

-  Duffy  V.  O'  Connor,  1  Cham.  R.  393. 

3  Perkins,  v.  Plebs,  1  Cham.  E.  wn  ;   MeMurridh  v.  Hogan,  Ibid. 

>  Bazalgette  v.  Lowe,  24,  308. 

"  Gilmour  v.  Mattliews,  4  Grant,  316. 

«  McCarty  v.  ^Yeseds,  1  Cham.  E.  5. 
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in  some  public  paper  where  the  defendant  has  absconded,  stated  that  in, 
future,  on  all  such  orders  being  applied  for,  the  several  newspapers  in; 
which  the  advertisement  has  beeninserted,  must  be  j)roduced  and  shown 
to  the  Judge  to  whom  the  application  is  made  before  the  order  prb' 
cmfesso  will  be  granted.^     A  j)arty  having  absconded  from  the  Province, 
as  alleged,  to  avoid  service  of  jDroceedings  in  this  Court,  and  it  being 
shown  upon  affidavits  that  within  a  few  months  ho  had  been  resident 
at  several  different  places,  and  that  it  was  impossible  to  say  with  any 
dfegree  of  certainty  in  which  of  them  he  could  be  served  with  process^ 
the  Court  directed  an  advertisement  to  be  inserted  in  a  newspaper  pub- 
lished at  the  place  of  the  residence  of  the  party  in  the  Province,  and 
that  a  copy  of  the  several  papers  containing  the  advertisement  should  be 
sent  to  his  address  at  each  of  the  places  named.-     This  case  was  de- 
cided under  S.  7  and  8  of  Order  9,  June,  1853  ;  and  Order  100  of  the  Con. 
Cr.  Orders,  so  far  aS  the  point  decided  is  concerned,  seems  to  have  the 
same  effect.    Where  an  application  was  made  to  advertise  a  defendant 
as  absconding,  and  in  the  affidavit  it  was  shown  that  the  defendant  had 
absconded  to  Michigan,  where  his  wife  had  lately  gone  to  join  her 
husband,  but  did  not  state  that  any  endeavor  had  been  made  to  ascer- 
tain his  residence ;  Esten,  Y.  C,  before  granting  the  application,  required 
an  affidavit  to  be  produced  showing  that  the  defendant  could  not  be 
found  in  Michigan,  where  it  was  supposed  he  had  gone  to  reside,  for  the- 
T)urposc  of  being  served  with  the  bill  out  of  the  jurisdiction.  =*     Where 
there  is  an  inconsistency  in  an  endorsement  of  the  bill,  and  the  order- 
under  which  foreign  service  is  effected, -the  Court  will  not  grant  an 
order  pro  confesso}     Where  proceedings  are  taken  against  an  absent 
defendant  by  advertisement,  a  decree  cannot  be  obtained  on  frcucipe!- 

If  the  defendant  (not  being  an  infant,  or  person  of  unsound  mind,) 
nen-leots  to  answer  or  demur  within  the  time  mentioned  in  the  endorse- 
ment thereon,  to  a  bill  which  has  been  duly  served  upon  him  within  the- 
jurisdiction  of  the  Court,  the  plaintiff  may  have  the  bill  noted  against 
him.  It  maj'  here  be  observed  that  these  remarks  do  not  apj)ly  to  suits 
for  foreclosure  or  sale  under  mortgage,  the  practice  as  to  such  suits 
being  treated  of  in  another  part  of  this  work.  Order  88,  as  amended 
by  Order  550,  directs  that  "A  defendant  who  has  been  served  with  an 
"  office  copy  of  a  bill  of  complaint  within  the  jurisdiction  of  the  Court, 
"  is  to  answer  or  demur  to  an  original  bill,  or  bill  amended  before  an- 
"  swer,  within  one  lunar  month  after  the  service  of  the  office  copy  of 

1  Goodfdlow  V.  BarMy,  1  Cham.  E.  02. 

2  Siimsm.  V.  Stimson,  B  Grant,  St'i. 
'  Lipsey  v.  Cruise,  1  Cham.  R.  2. 

*  James  v.  Wertheimer,  5.  U.  0.  L.  J.  KiS. 
'■  McMichael  v.  Thomas,  14  Grant,  249. 
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"  the  original  or  anmended  bill,  as  the  case  may  be ;  "  and  Order  89, 
that  "  Where  a  plaintiff  amends  his  bill  after  answer,  a  defendant  desir- 
"ing  to  answer  the  same  is  to  put  in  his  answer  thereto  within  seven 
"  days  after  service  of  the  bill  as  amended."  Order  103  provides  that 
"  Affidavits  of  the  service  of  an  office  copy  of  a  bill  of  complaint  are  to 
"be  in  the  form  or  to  the  effect  set  forth  in  Bchjedule  D  hereunder  writ- 
"  ten  ;  they  are  to  state  where,  when,  and  how  such  service  was  effected ; 
-"  but  no  copy  of  the  bill  is  to  be  annexed." 

It  will  be  convenient  to  notice  here  the  Orders  relating  to  the  service 
by  the  Sheriff  of  the  various  proceedings : — 

Order  298  provides  that  "  On  the  taxation  of  costs,  no  fees  are  to  be 
"  allowed  for  the  mileage  or  service  of  office  copies  of  bills,  orders, 
^'subpcenas,  warrants,  notices  of  motion,  or  other  proceedings,  unless 
'"  served,  and  sworn  in  the  affidavit  of  service  to  have  been  served,  by 
"  the  Sheriff,  his  Deputy  or  Bailiff  being  a  literate  person." 

Order  299,  that  "  Upon  the  delivery  of  an  office  copy  of  a  bill,  order, 
-"  subpoena,  warrant,  notice  of  motion  or  other  proceeding,  at  the  office 
"  of  any  sheriff,  to  be  served  by  him,  he,  his  Deputy  or  Clerk  is  to  note 
"  the  time  it  was  so  delivered." 

Order  300,  that  "  In  case  the  office  copy  of  the  bill,  order,  subpoena, 
"  warrant,  notice  of  motion,  or  other  proceeding,  is  not  fully  and  com- 
"  pletely  served  within  fifteen  days  after  such  delivery,  the  plaintiff  or 
"  defendant,  his  solicitor  or  agent,  is  to  be  entitled  to  receive  the  same 
"  back,  and  the  Sheriff,  Deputy  Sheriff,  or  Clerk  shall  therewith  return 
"  a  note  of  the  time  when  the  same  was  received,  and  the  time  ■  of  re- 
"  delivery,  and  on  the  taxation  of  costs,  the  costs  of  the  mileage  and 
'■'■  service  of  the  office  copy  of  the  bill,  order,  subpoena,  warrant,  notice 
'■'■  of  motion,  or  other  proceeding,  by  any  literate  person,  are  to  be  al- 
"  lowed,  as  if  the  same  had  been  served  by  the  Sheriff  or  his  officer." 

Order  301,  that  "  If  the  Sheriff  neglects  or  refuses  to  return  any  such 
"  office  copy  of  a  bill,  order,  subpoena,  warrant,  notice  of  motion,  or 
"  other  proceeding,  after  the  expiration  of  the  said  fifteen  days,  the 
"  plaintiff  or  defendant  may  issue  or  prepare  another  office  copy  of  the 
"  bill,  order,  subpoena,  warrant,  notice  of  motion,  or  other  proceeding, 
"  and  the  costs  thereof  and  occasioned  by  the  default  of  the  said  Sheriff, 
"  may  be  charged  against,  and  recovered  from  the  Sheriff  by  the  plain- 
"tiff  or  defendant,  or  his  solicitor;  and  the  Sheriff  in  whose  office  any 
"  such  proceeding  is  received  for  service,  is  to  receive  it  subject  to  this 
"liability." 

Order  302,  that  "  N"o  mileage  shall  be  taxed  or  allowed  for  the  service 
''  of  any  office  copy  of  a  bill,  order,  subpoena,  warrant,  notice  of  motion, 
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"  or  other  proceeding,  without  an  affidavit  being  produced  to  the  Tax- 
"Ing  Officer,  stating  the  sum  actually  disbursed  and  paid  for  such 
"  mileage,  and  the  name  of  the  party  to  whom  such  payment  has  been 
"  made." 

Order  303,  that  •''  The  preceding  orders  are  not  to  apply  to  services 
"effected  out  of  the  jurisdiction,  nor  to  services  effected  by  a  solicitor 
"upon  the  opposite  solicitor." 


CHAPTEE  IX. 

TAiaNG  BILLS  PRO  CONFESSO. 


Section  I. — Preliminary  Order. 

In  England  the  practice  obtains  of  filing  an  appearance  to  the  bill  by 
the  defendant ;  and  in  default,  of  the  plaintiff  filing  one  for  him.  There 
is  a  mode,  too,  under  the  English  practice  of  compelling  appearance 
by  attaching  and  imprisoning  the  defendant,  or  of  sequestrating  his 
j)roperty,  and  in  the  case  of  refractory  corporations  of  proceeding 
a.g&insttheio.'bj  distringas.  The  plaintiff  may  also  file  a  "Traversing 
Note,"  by  which  he  declares  his  intention  to  proceed  with  the  suit  as  if 
the  defendant  had  filed  an  answer,  traversing  the  case  made  by  the  bill; 
but  we  have  no  such  practice.  Our  Order  6  abolishes  "  appearance 
either  by  the  defendant,  or  by  the  plaintiff  on  his  behalf;  "  and  no  pro- 
vision is  made  for  attachment,  sequestration,  distringas,  or  traversing 
note,  in  default  of  answer.  It  is  obvious,  that  in  a  Court  of  Equity, 
where  the  nature  of  the  relief  is  to  bo  granted  frequently  depends  upon 
the  discovery  to  be  elicited  from  a  defendant  by  his  answer,  the  mere 
taking  a  party  into  custody,  or  sequestrating  his  property,  cannot  al- 
ways answer  the  object  of  doing  that  justice  to  the  plaintiff  which  it  is 
the  business  of  Equity  to,  secure.  The  English  Court,  and  our  own 
Court  following  its  example,  have  therefore  adopted  a  method  of  rend- 
ering process  eflfectual  by  treating  the  defendant's  contumacy  as  an  ad- 
mission of  the  plaintiff's  case,  and  by  making  an  order  that  the  facts  of 
the  bill  shall  be  considered  as  true,  and  decreeing  against  the  defendant 
according  to  the  Equity  arising  upon  the  case  stated  by  the  plaintiff. 
This  proceeding  is  termed,  taking  a  bill  pro  confesso. 
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It  seems  that  this  practice  is  not  of  very  ancient  standing,  and  that 
the  custom  formerly  was  to  put  the  plaintiff  to  make  proof  of  the  sub- 
stance of  his  bill ;  but  the  course  of  taking  tho<  bill  pro  confesso  has  now, 
for  some  time,  been  the  established  practice  of  the  Court.'  And  this 
practice  has  been  very  materially  extended  and  facilitated  by  Acts  of" 
Parliament  and  General  Orders  of  the  Court.  Considerable  difference- 
formerly  existed  in  the  practice  of  taking  bills  pro  confesso,  in  cases 
where  the  defendant  was  in  custody,  and  in  those  where  he  was  notr 
but  the  General  Orders  have  so  far  assimilated  the  practice  in  the  two 
cases,  that  it  will  be  most  convenient  to  state  the  general  rules  applica- 
ble to  all  cases  in  which  a  bill  is  taken  pro  confesso :  remarking  any 
peculiarities  resulting  from  the  particular  circumstances  in  which  a 
defendant  may  be  placed. 

Order  104  provides  that  "  Where  a  defendant,  not  appearing  to  be  an 
"infant,  or  a  person  of  weak  or  unsound  mind,  unable  of  himself  to  de- 
"fend  the  suit;  has  been  personally  served  within  the  jurisdiction  of  the 
"  Court,  with  an  ofiice  copy  of  a  bill  of  complaint,  and  has  neglected  to- 
"  answer  or  demur  within  one  month  from  the  time  of  such  service,  no- 
"  order  is  to  issue  for  taking  the  bill  pro  confesso  ;  but  in  lieu  thereof  the 
"  plaintiff  is,  after  the  expiration  of  one 'month  and  within  six  months^ 
"  to  file  the  usual  affidavit  of  service  of  the  bill,  and  a  proscipe  requiring 
"  the  Clerk  of  Eecords  and  "Writs,  or  the  Deputy  Registrar,  to  note  that 
"  the  defendant  is  in  default  for  want  of  answer,  and  that  the  bill  is  to 
"  he  tiiken  pro  confesso  against  him."  It  will  be  recollected  that  the 
order  does  not-apply  to  bills  filed  for  forclosure  or  sale  under  a  mort- 
gage when  they  are  specially  endorsed  under  Order  436.  In  such  cases, 
where  no  answer,  demurrer,  or  note  disputing  the  amount  claimed  by 
the  plaintiff  a.s  endorsed  on  the  office  copy  of  the  bill  served,  is  filed,  nO' 
noting  is  required,  but  the  decree  is  obtained  on  proscipe,  on  the  certifi- 
cate of  the  Deputy  Registrar  showing  these  facts.  Order  105  provides  that 
'"  If  the  defendant  is  in  default  for  want  of  answer,  the  Clerk  of  Eecords 
"  and  Writs,  or  Deputy  Eegistrar,  is  to  enter  a  note  in  the  Eegistry  of 
"Pleadings,  as  required  by  ihe proscipe,  in  the  same  manner  as  plead- 
"  ings  are  entered  therein,  and  the  entry  is  to  have  the  same  effect  as- 
"  an  order  for  taking  the  bill  p?'o  confesso."  It  will  be  recollected  that  by 
Order  4*7  an  acceptance  of  service  and  an  undertaking  to  appear  by  a 
solicitor  are  equivalent  to  personal  service.  "Where  a  plaintiff  allows  six 
months  to  elapse  after  service  of  the  bill,  before  moving  for  an  order 
pro  confesso  for  want  of  answer,  notice  of  the  application  must  be  given 

1  Bawkinsy.  CrooHjiT.  Wms.  556;  Gibson  v.  Scevengton,  1  Tern.  247;  Johnson  v.  Serniineere^ 

ma.  sa3. 
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to  the  defendant.'     This  decision  was  made  under  Order  13,  of  June, 
1853,  S.  1,  by  which  the  limit  is  two  months;  but  the  Court  then  inti- 
mated what  they  have  since  embodied  in  Order  104,  that  after  six 
months  from  the  service  of  the  bill,  any  application  to  take  it  ^ro  con- 
Jesso  must  be  made  upon  notice.    Where,  on  a  motion  for  an  order  pro 
cimfesso  after  six  months  from  the  service  of  the  bill,  it  appears  that  the 
defendant  has  absconded,  the  order  pro  confesso  will  bo  granted  exparte.^ 
This  order  was  granted  under  the  orders  of  June,  1853,  No.  34,  S.  5,  of 
which  Order  199  of  the  Con.  G.  Orders  is  nearly  a  copy.     An  order  pro 
confesso  was  granted  ex  parte  although  more  than  six  months  had  elapsed 
from   the  service  cf  the  bill,  the  long  vacation  having  intervened.^ 
This  case  was  determined  before  the  order  giving  six  months  from  the 
service  of  the  bill,  within  which  time  the  plaintiff  may  have  had  his 
bill  noted;  and  it  is  presumed  that  it  would  not  now  be  followed,  as 
Oi'der  408  as  to  vacation  does  not  apply  to  such  a  case.     In  making. the 
motion,  the  usual  two-days  notice  of  motion  is  sufficient.*     Where  the 
Attorney-General  is  a  party  defendant  to  a  suit,  and  does  not  put  in  an 
.answer,  the  proper  course  is  to  obtain  an  order  that  he  do  answer  within 
a  week,  or,  in  default,  that  the  bill  be  taken  pro  confesso  against  him.'* 
In  applying  for  an  order  pro  confesso  after  six  months  from  the  service 
-of  the  bill,  the  Eegistrar's  certificate  as  to  no  answer  being  filed  should 
be  as  recent  as  possible ; «  and  the  affidavit  of  service  of  the  notice  of 
motion  should  show  that  the  notice  was  served  within  the  jurisdiction.' 
The  six  months  after  service  of  the  bill, .  within  which  an  order  pro 
-confesso  may  be  obtained  ex  ■parte,  are  six  calendar  months.     Where 
separate  affidavits  of  service  of  bill  are  made  by  one  person,  the  costs 
■of  one  only  should  be  allowed. »    A  note  pro  confesso  was  set  aside  where 
the  affidavit  of  service  of  the  office  copy  of  the  bill  was  shown  to  be  im- 
perfect and  insufficient.' 

It  may  here  bo  noticed  that  Order  518  provides  that  "  An  order  to 
-"  take  a  bill  pro  confesso  against  a  defendant,  who,  at  the  time  of  the 
■"  making  such  order,  is  an  infant,  or  person  of  weak  or  unsound  mind, 
"  unable  of  himself  to  defend  the  suit,  is  of  no  validity." 

1  Brown  v.  Baker,  1  Cham.  B.  7. 

"  Bare  v.  Smart,  1  Cham.  E.  350. 

s  Orange  v.  Conroy,  1  Cham.  E.  70. 

'  Jloward  v.  Watsm,,  1  Cham.  E.  203. 

6  Shea  V.  FeUowes,  1  Cham.  E.  30 ;  and  see  Cfroom  v.  Attorruu- General,  9  Sim.  325 :  Petx)  v  At- 
tormy-eeneral,lT.&J.Bm 

e  McCann  v.  Eastwood,  1  Cham.  E.  233. 

'  Mc  Clary  v.  Durand,  1  Cham.  E.  233. 

•  Boulton  V.  McNaughton,  1  Cham.  E.  216. 

=»  Gordon  v.  Johnson,  2  Cham.  E.  210. 
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It  will  be'observod  that  the  Orders  just  considered,  104  and  105,  refer 
to  services  of  bills  within  the  jurisdiction ;  the  next  Order,  106,  relates 
to  personal  services  out  of  the  jurisdiction.  It  provides  that  "  Where  a 
"  defendant,  not  appearing  to  be  an  infant  or  a  person  of  weak  or  unsound 
"mind,  Unable  of  himself  to  defend  the  suit,  has  been  personally  served 
"with  an  office  co])y  of  a  bill  out  of  the  jurisdiction,  and  has  neglected 
"  to  answer  or  demur  within  the  lime  limited  for  that  purpose,  the- 
"plaintiff  may  apply  to  the  Court  ex  parte  for  an  order  to  take  the  bill 
"pro  confesso  against  such  defendant ;  and  the  Court,  on  being  satisfied 
"  by  affidavit  that  an  office  copy  of  the  bill  was  served  j)ersonally,  and 
"  that  no  answer  has  been  filed  for  such  defendant,  may,  if  it  thinks  fit,, 
"order  the  same  accordingly."  On  a  motion  for  leave  to  enter  a  note- 
ptro  confesso  against  a  defendant,  and  for  an  order  to  answer  separately 
against  his  wife— these  defendants  living  out  of  the  jurisdiction, — the- 
leave  was  granted  to  enter  the  note,  and  the  note  was  made.  The  Ee- 
gistrar's  Clerk,  however,  refused  to  enter  the  note,  saying  that  the 
G-eneral  Orders  of  the  Court  did  not  authorize  him  to  do  so.  The 
Secretary  was  of  opinion  that  as  the  suit  was  one  in  which  a  prcecipc  , 
decree  must  be  issued,  the  Clerk  was  right.  However,  on  consultation 
with  his  Lordship  the  Chancellor,  the  Secretary  directed  the  Clerk  to- 
enter  the  note  against  the  defendant. ' 

Order  107  relates  to  service  not  personal.  It  provides  that  ''  "Where- 
"  an  office  copy  of  a  bill  has  been  duly  served,  but  the  service  has  not 
''  been  personal,  and  the  defendant  has  neglected  to  answer  or  demur 
"  within  the  time  limited  in  that  behalf,  the  plaintiff  may  cause  the  de- 
"  fendant  to  be  served  personally,  or  by  his  solicitor  if  he  has  one,  with 
"  notice  of  a  motion  to  be  made  on  some  day,  not  less  than  seven  days, 
"  after  the  date  of  such  service,  that  the  bill  may  be  taken  pro  confesses 
"against  the  defendant;  and  thereupon,  unless  the  defendant  has 
"  in  the  meantime  put  in  his  answer,  the  Court,  if  it  thinks  fit,. 
"  may  order  the  bill  to  be  taken  pro  confesso,  either  immediately, 
'■  or  at  such  time,  and  upon  such  terms,  and  subject  to  such  con- 
"ditions,  as  the  Court,  under  the  circumstances  of  the  case,  thinks 
"proper.''  An  application  was  made  for  an  order  allowing  substi- 
tutional service  of  a  notice  of  motion  under  Sec.  3  of  Order  13,  1853, 
(of  which  Order  107  is  a  copy,)  to  take  the  bill  pro  confesso.  The  ser- 
vice of  the  office  copy  had  been  effected  by  delivering  it  to  a  son  of  the 
defendant  at  his  place  of  business.  'So  order  for  substitutional  service 
had  been  obtained,  this  was  held  to  be  insufficient  service.^ 

Order  108  relates  to  service  not  personal,  and  out  of  the  jurisdiction, 

1  Marshall  v.  Salfour,  3  Cham.  E.  09. 
=  Mliott  V.  Beard,  3  Cham.  E.  *. 
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and  provides  that  "  Where  an  office  copy  of  a  bill  of  complaint  has  been 
■"  duly  served,  but  the  service  has  not  been  personal,  and  the  defendant 
''  has  neglected  to  answer  or  demur  within  the  time  limited  in  that  be- 
^'half,  then,  in  case  the  office  copy  of  the  bill  haS^een  served  upon  the 
"  defendant  out  of  the  jurisdiction,  or  the  plaintiff  has  been  unable  with 
"  due  diligence  to  serve  him  personally  with  such  notice  of  motion  as 
*'is  provided  by  Order  107,  the  Court,  upon  the  ex  parte  application  of 
^'  the  plaintiff,  may  direct  a  notice  of  motion  in  the  form  or  to  the  effect 
■"  set  forth  in  schedule  E  hereunder  written,  to  be  published  in  such 
"manner  as  the  Court  thinks  fit;  and  upon  the  hearing  of  the  motion 
'^  the  Court,  being  satisfied  of  the  due  publication  of  the  notice,  and 
"  that  no  answer  has  been  filed,  may  order  the  bill  to  be  taken  pro  con- 
^'fesso,  either  immediately,  or  at  such  time,  and  upon  such  conditions, 
^'  as  the  Court,  under  the  circumstances  of  the  case,  thinks  proper." 
'  In  a  case  where  the  defendants  had  been  served  out  of  the  jurisdiction 
■with  an  office  copy  of  the  bill  upon  an  order  obtained  for  the  purpose, 
and  after  more  than  six  months  had  elapsed,  the  plaintiff  moved  ex  parte 
for  an  avA&y: pro  confesso ;  under  the  circumstances  the  order  was  made.' 

Order  110  provides  that  "  Where  a  corporation  aggregate,  served 
^'  with  an  office  copy  of  a  bill  of  complaint,  has  neglected  to  answer 
"or  demur  within  the  time  limited  in  that  behalf,  the  plaintiff  may 
■"  apply  to  the  Court  ex  parte  for  an  order  to  take  the  bill  pro  confesso 
"  against  the  corporation  ;  and  the  Court,  on  being  satisfied  of  the  due 
"  service  of  the  bill,  and  that  no  answer  has  been  filed  for  the  corpora- 
■"  tion,  may,  if  it  thinks  fit,  order  the  same  accordingly." 

It  may  be  here  mentioned  that  an  order  pro  cnfesso  is  not  served. 
Our  Order  111  provides  that  "An  order  to  take  a- bill  j^t'o  confesso 
"  against  a  defendant  does  not  require  to  be  served ;  and  all  further 
"proceedings  in  the  case  may  be  ex pjarte  as  to  such  defendant  unless 
"the  Court  orders  otherwise."  Where  an  order  to  take  a  bill  pro  con- 
fesso had  been  obtained  six  years  ago,  and  no  proceedings  had  been 
taken  since  to  bring  the  cause  on  to  a  hearing,  leave  .was  given  to  the 
plaintiff  to  set  down  the  cause,  giving  to  the  defendant  notice  forthwith 
of  the  proceedings.  2  Where  after  a  bill  has  been  ordered  to  be  taken 
pro  confesso,  but  before  any  decree  is  drawn  up,  the  defendant  intervenes 
and  is  a  party  to  proceedings  taken  between  the  plaintiff  and  the  de- 
fendant, that  is  not  such  a  case  as  is  contemplated  by  Sec.  7  of  13  of  the 
Orders  of  1853,  where  all  further  proceedings  in  the  cause  may  be  taken 
ex  parte.  •'     It  may  here  be  noticed  that  by  Orders  144  and  145,  a  de- 

^  Kerr  v.  Clemon^  1  Cham.  R.  14. 

^  Cryne  v.  Doyle,  1  Cham.  R.  1. 

'  Strachan  v.  Murney,  6  Grant,  284. 
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fendant  to  a  suit  refusing  to  attend  and  be  examined  before  the  Court 
or  an  Examiner,  or  refusing  to  obey  au  order  for  the  production  of 
-documents,  may,  in  addition  to  being  punished  as  for  a  contempt,  be 
punished  by  having  the  bill  taken  j3?-o  confesso  against  him. 

Where  a  cause  had  been  set  down  to  be  heard  p7'o  confesso,  and  had 
been  struck  out,  in  consequence  of  the  absence  of  counsel,  it  was  per- 
mitted to  be  restored  to  the  paper,  on  the  application  of  the  plaintiff 
alone. ' 

It  is  to  be  observed,  generally,  that,  in  proceeding  to  take  a  bill  pro 
confesso,  the  greatest  care  must  be  taken  to  bring  the  case  strictly 
within  the  General  Orders ; "  and  all  formalities  must  be  scrupulously 
complied  with.  Thus,  an  advertisement  in  a  newspaper,  which  omitted 
the  defendant's  name  as  a  party  to  the  cause,  although  the  notice  was 
addressed  to  him,  and  stated  that  application  would  be  made  to  have 
the  bill  taken  pro  confesso  against  him,  was  held  insufficient. » 

And  so,  after  an  order  to  take  the  'hiWpra  confesso  has  been  obtained, 
the  bill  cannot  bo  amended,  even  to  the  extent  of  correcting  a  clerical 
-error,  without  vitiating  the  proceedings,  and  rendering  the  order  use- 
less.' 

The  preliminary  order  for  taking  the  bill  pro  confesso,  having  been 
-obtained  by  one  or  other  of  these  means,  it  remains  only  to  be  observed, 
that  the  mere  putting  in  an  answer  by  the  defendant,  will  not  be  a  suf- 
ficient ground  for  moving  to  set  it  aside ;  and  where,  upon  that  ground, 
.a  motion  was  made  to  discharge  an  order  for  taking  a  bill  pro  confesso, 
it  was  refused  with  costs.  = 

IsTotwithstanding  that,  at  one  time,  there  seeems  to  have  been  some 
doubt  upon  the  subject,  >*  it  is  now  clearly  settled  that,  for  the  piirpose 
of  having  the  bill  taken  pro  confesso,  an  insuflBcient  answer  is  to  be 
treated  as  no  answer,  and  that  the  whole  bill  is  taken  pro  confesso,  in  the 
same  manner  as  it  is  where  no  answer  at  all  has  been  put  in.  ^  And  so 
-also,  where  a  husband  and  wife  are  defendants,  and  the  husband  puts 
in  an  answer  without  his  wife  joining  in  it,  and  without  an  order  to 
warrant  such  a  proceeding,  the  Court  treats  the  answer  as  a  nullity,  and 
will  make  an  order  for  taking  the  bill  pro  eonfesso.^     It  has  likewise 

1  Harvey  v.  Renon,  12  Jur.  445,  V.  C.  K.  B. 

2  Butttery.  Mattliews,  19  Beav.  549. 

3  Jones  V.  Brandon,  3  Jur.  N.  S.  1146,  V.  C.  W. 

*  Weightman  v.  Powel,  2  De  G.  &  S.  570 :  12  Jur.  95S. 
■'  Williams  v.  Thompson,  2  Bro.  C.  0.  280 :  1  Cox,  413. 

•  Hawkins  v.  Crooke,  2  P.  Wms.  556j  2  Eq.  Ca.  Ab.  178,  pi.  4. 

'  Davis  T.  Davis,  2  Atk.  24;  Turner  v.  Turner,  cited  4  Yes.  619. 
•-"  Biltoti  V.  Bennett,  4  Sim.  IT. 
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been  held,  that  where,  aftei*  a  full  answer,  a  bill  has  been  amended,  and 
the  amended  bill  is  not  answered,  the  plaintiff  is  entitled  to  an  order  to 
have  the  bill  taken  pro  confesso  generally ; '  and  where  an  order  was 
made  for  the  Clerk  in  Court  to  attend  with  the  record  of  the  bill,  in 
order  to  have  it  taken  pro  confesso,  as  to  the  amendments  only,  Lor'd 
Apsley  discharged  the  order :  being  of  ojiinion,  that  the  original  and 
amended  bills  were  one  record,  and  that  the  amendments  not  being 
answered,  the  record  was  not  answered.^ 

But  although  the  mere  gratuitously  putting  in  an  answer  will  not 
be  sufficient  to  discharge  the  order  for  taking  a  bill  pro  confesso,  yet, 
wherever  an  order  of  this  nature  has  been  made,  and  the  defendant 
comes  in  upon  any  reasonable  ground  of  indulgence,  and  pays  the  costs,, 
the  Court  will  attend  to  his  application,  unless  the  delay  has  been  ex- 
travagantly long.^  It  is  not,  however,  a  matter  of  course  to  discharge- 
the  order  for  taking  the  bill  ^ro  con/esso  /  and  the  Court,  before  doing 
so,  will  require  to  see  the  answer  proposed  to  be  put  in,  in  order  that  it 
may  form  a  judgment  as  to  the  propriety  of  it,  and  will  not  j)ut  the 
plaintiff  to  the  peril  of  having  just  such  an  answer  as  the  defendant  shall 
think  proper  to  give.' 

To  obtain  an  order  to  vacate  an  order  pro  confesso,  and  decree,  and  get 
leave  to  answer,  a  very  clear  case  must  be  made.*  It  is  irregular  to  take 
an  or Agv  pro  confesso,  where  a,  pro  confesso  note  stands  in  the  Eegistrar's 
book  unvacated.  Strict  service  of  an  office  copy  of  the  bill  duly  stamped 
will  be  required  before  an  order  ^?'o  confesso  can  regularly  issue."  In  a 
suit  of  foreclosure  after  the  cause  had  been  at  issue  for  more  than  three 
years,  but  no  hearing  or  examination  of  witnesses  had  taken  place,  the 
Judge  in  Chambers  allowed  the  personal  representative  of  a  deceased 
party  to  the  cause,  who  had  pm-chased  from  the  mortgagor,  and  against 
whom  the  bill  had  been  taken  pro  confesso,  to  put  in  an  answer,  setting 
up  what,  in  the  opinion  of  the  learned  Judge,  was  a  meritorious  defepce. 
Query. — Was  not  this  a  matter  of  discretion  with  the  Judge,  and  not 
the  subject  of  appeal  ? ' 

>  Jopling  V.  Stuart,  4  Ves.  619. 

=  Saeanv.  Griffla,  iYea.  619,  n. 

=  Williams V.  Thomps(m,%'Bto.V.C.  280:  1  Cox, 413. 

*  Bearw  v.  Ogilvie,  11  Ves.  77. 

=  B.  of  Montreal  v  Wallace,  2  Cham.  E.  17. 

•  Cameron  v.  U.  C.  Mining  Cy.  a  Cham.  E.  215. 
'  Anonymous  12  Grant.  51. 
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Section  II. — Hearing,  Decree,  and  Subsequent  Proceedings. 

The  preliminary  order  having  been  obtained,  the  next  subject  for  in- 
vestigation is  the  manner  in  \vhich.  the  cause  is  heard,  and  the  decree 
perfected.  • 

A  defendant,  against  whom  an  order  to  take  a  bill  ^ro  confesso  is  made, 
is  at  liberty  to  appear  at  the  hearing  of  the  cause  ;  and  if  he  waives  all 
objection  to  the  order,  but  not  otherwise,  he  may  be  heard  to  argue  the- 
case  upon  the  merits,  as  stated  in  the  bill.^ 

Our  Order  112  is  taken  from  this  English  Order,  and  provides  that 
"  A  defendant,  against  whom  an  order  to  take  a  bill  2}ro  confesso  has  been 
"  made,  is  at  liberty  to  appear  at  the  hearing  of  the  cause  ;  and  if  he 
"waives  all  objection  to  the  order,  but  not  otherwise,  he  may  be  heard  to 
"  argue  the  case  upon  the  merits  as  stated  in  the  bill."  Our  Order  113 
also  provides  that  "  Upon  the  hearing  of  a  cause  in  which  a  bill  has 
"  been  ordered  to  be  taken  pro  confesso,  such  a  decree  is  to  be  made  as 
"  the  Court  thinks  just ;  and  the  decree  so  made  is  to  be  absolute  in  the^ 
''  following  cases,  viz. :  — 

"  I. — Where  an  office  copy  of  the  bill  has  been  served  personally,  or 
"  where  service  has  been  accepted  by  a  solicitor  under  Order  47. 

"  II. — Where  notice  of  a  motion  to  take  the  bill  pro  confesso  has  been 
''  served  under  Order  107. 

"  III. — Where  the  defendant  has  appeared  at  the  hearing  and  waived 
"all  objections  to  the  order  to  take  the  bill  pro  confesso." 

This  order  is  also  taken  from  an  English  Order,  XXII — 8.  A  de- 
fendant appearing  at  the  hearing,  and  waiving  all' objection  to  an  order 
pro  confesso  may  show  that  the  bill  is  open  to  demurrer  for  want  of 
Equity.  3  And  even  though  the  defendant  does  not  appear,  the  bill 
will  be  dismissed,  if  the  plaintiff  appears  to  have  no  Equity."  The 
Court  will  not  hear  any  affidavits  against  the  bill  as  confessed,  the  order- 
pro  confesso  must  first  be  set  aside.  = 

It  may  be  here  mentioned  that  Order  417  provides  that  "  A  cause  may 
"  be  set  down  to  be  heard  pro  confesso  at  any  time  after  the  expiration 
"of  fourteen  days  from  the  date  of  the  order  or  note^?-o  confesso." 

1  For  forms  of  decree  when  bill  la  taken  pro  confesso,  see  Broken  v.  Home,  S  Beav,  610 ;  Seton,  1128, 

No.  1. 

2  En"    Ord.  XXII.  7 ;  Gremes^'.  ffwatw,  13  Beav.  423 ;  and  for  form  of  decree  In  that  case,  see- 

Seton,  1128,  No,  2. 
'  Cheig  V.  Oreen,  B  Grant,  240. 
*  Speidaa  v.  Jervis,  2  Dick,  032. 
'  Manley  v.  Williams,  5  IT.  C.  L.  J.  103. 
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At  t|ie  hearing  of  the  cause,  the  Court,  upon  reading  the  bill,  and 
taking  it  to  be  true,  will  make  such  decree  as  seems  just;"  and  in  the 
case  of  any  defendant  who  has  appeared  at  the  hearing,  and  waived  all 
■objection  to  the  order  to  take  the  bill  "pro  confesso,  or  against  whom  the 
order  has  been  made  after  appearance  by  himself  or  his  own  solicitor, 
or  upon  notice  served  on  him,  the  decree  is  to  be  absolute. ^ 

Formerly,  it  was  necessary  that  the  Eecord  itself  should,  actually  be 
produced  and  read  in  Court,  and  the  Clerk  of  Eecords  and  Writs  attended 
in  Court  with  the  record  for  that  purpose  ;  now,  however,  the  bill  may 
be  read  at  the  hearing  from  an  office  copy  without  the  attendance  of  the 
■Clerk  of  Eecords  and  "Writs. 

Our  Order  114  provides  that  "After  a  decree,  founded  on  a  bill  taken 
"pro  confesso,  has  been  passed  and  entered,  if  the  decree  is  not  absolute 
^' under  OrddV  113,  an  office  copy  thereof  may  be  served  on  the  defend- 
•"  ant  against  whom  the  order  to  take  the  bill  pro  confesso  was  made,  or 
"  his  solicitor,  together  with  a  notice  to  the  effect  that  if  the  defendant 
"desires  permission  to  answer  the  plaintiff's  bill  and  set  aside  the  de- 
'•  crce,  application  for  that  purpose  must  be  made  to  the  Court  within 
"  the  time  specified  in  the  notice,  or  the  defendant  will  be  absolutely 
"  excluded  from  making  such  application." 

Our  Order  115  provides  that  "  If  the  notice  is  to  be  served  within  the 
''jtu'isdiction  of  the  Court,  the  time  therein  specified  for  such  applica- 
"  tion  to  be  made  by  the  defendant  is  to  be  three  weeks  after  service  of 
"the  notice;  and  if  the  notice  is  to  be  served  out  of  the  jurisdiction, 
"  the  time  is  to  be.  specially  appointed  by  the  Court  upon  the  ex  parte 
"  application  of  the  plaintiff." 

Our  Order  118  provides  that  "  In  pronouncing  the  decree,  the  Court, 
"  either  upon  the  case  stated  in  the  bill,  or  upon  that  case,  and  a  peti- 
""  tion  presented  by  the  plaintiff  for  the  purpose,  as  the  case  requires, 
"  may  order  a  receiver  of  the  real  and  personal  estate  of  the  defendant, 
"  against  whom  the  bill  has  been  ordered  to  be  taken  j>ro  confesso,  to  be 
"  appointed  with  the  usual  directions ;  or  may  direct  a  sequestration 
''  of  such  real  and  personal  estate  to  be  issued ;  and  may,  if  it  appears 
■*'  to  be  just,  direct  payment  to  be  made  out  of  such  real  and  personal 
"  estate  of  such  sum  or  sums  of  money,  as  at  the  hearing,  or  any  sub- 
■"  sequent  stage  in  the  cause,  the  plaintiff  seems  to  be  entitled  to :  pro- 

1  Ord.  XXII.  8.  The  Court  wiU  only  make  sneh  a  decree  as  it  would  have  made,  if  the  defendant 
had  appeared:  Brierlyv.  Ward^  15  Jur.  77,  V.  O.K.  B.,  ■which  was  a  foreclosure  suit;  see 
Eaynes  v.  Ball,  4  Beav.  103 ;  Stanley  v.  Bond,  6  Beav.  421 ;  Simmonds  v.  Pattes,  2  Jo.  &  Lat. 
4S9. 

5  Ord.  XXn.  8;  Grmer  and  Baker  Sewing  Machine  Company  v.  Millard,  8  Jur.  N.  S.  713,  V.  C. 
W. 
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"  vided  that,  unless  the  decree  is  absolute,  such  payment  is  not  to  he 
"  directed  without  security  being  given  by  the  plaintiff  for  restitution, 
-"  in  case  the  Court  afterward  should  think  fit  to  order  restitution  to  be 
"  made."  > 

Our  Order  328  provides  that  "  A  defendant,  waiving  all  objection  to 
"  the  order  to  take  the  bill  pro  confesso,  and  submitting  to  pay  such 
"costs  as  the  Court  directs,  may  have  the  cause  reheard  upon  the 
"  merits  stated  in  the  bill." 

Order  116  provides  that  "Where  a  decree  is  not  absolute  under  Or- 
"  der  113,  the  Court  may  order  the  same  to  be  made  absolute,  on  the 
"motion  of  the  plaintiff: 

"  1.  After  the  expiration  of  three  weeks  from  the  service  of  a  copy  of 
"  the  decree  on  a  dofendant,  where  the  decree  has  been  served  within 
"  the  jurisdiction . 

"2.  After  the  expiration  of  the  time  limited  by  the  notice  provided 
"for  by  Order  115. 

''  3.  After  the  expiration  ijf  three  years  from  the  date  of  the  decree, 
"  where  a  defendant  has  not  been  served  with  a  copy  thereof:  and  the 
"  order  may  be  made,  either  on  the  first  hearing  of  the  motion,  or  on  the 
^'  expiration  of  any  further  time  which  the  Court  may  allow  to  the 
"  defendant  for  presenting  a  petition  for  leave  to  answer  the  bill."^ 

Where  a  defendant  was  out  of  the  jurisdiction,  service  of  an  office 
«opy  of  the  order,  limiting  the  time  within  which  he  might  apply  for 
leave  to  answer  the  bill,  and  set  aside  the  decree,  was  held  to  be  a  suf- 
ficient notice  under  tho  rule  abpve  referred  to.  = 

The  application  to  the  Court,  to  dispense  with  ser-sdce  of  the  decree, 
should  be  made  after  the  expiration  of  the  three  years  mentioned  in 
Order  116.« 

Where  proceedings  are  to  be  taken  against  an  accounting  defendant 
in  the  Master's  Office,  he  should  be  served  with  the  usual  warrants  as 
well  as  with  an  office  copy  of  the  decree  ;  and  no  proceedings  ought  to 
be  taken  in  the  Master's  Office  until  the  expiration  of  the  time  limited 
for  setting  aside  the  decree.' 

1  See  Lett  v.  BandaU,'!  Jur,  1075;  Torr  v.  Torr,  Johns  660. 

2  Tor  form  of  order,  see  Seton,  1130,  No.  2. 
•3  TriUy  v.  Keefe,  ISBeav.  83 :  16  Jur.  443. 

*  Ycmghan  v.  Badgers,  11  Beav.  165 ;  Jamet,  v.  Bice,  5  De  G.  M.  &  G.  461 :  18  Jur.  818.    It  was  dis- 

pensed with  before  the  expiration  of  the  three  years,  however,  in  Kerr.p  r.  Latter,  16  Jur.  770, 
M.  K. ;  Benbow  v.  Dailies,  18  Beav.  421 ;  and  see  Brierly  V.  yVard,  15  Jur.  177,  V.  C.  K.  B. 
These  cases  are,  it  is  conceived,  overruled  by  James  v.  Bice  ;  and  see  Thwgood  v.  Caue,  11 W. 
E.  297,  M.  E. 

•  1  Daniell  (4  Br.)  487 ;  Golden  v.  Newton,  Johns.  720 ;  and  see  King  v.  Bryant,  3  M.  &  C.  191, 1E6 : 

2  Jar.  106. 
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Our  Order  117  provides  that  "Where  the  decree  is  not  absolute 
"under  Order  113,  and  has  not  been  made  absolute  under  Order  116, 
"  and  the  defendant  has  a  case  upon  the  merits  not  appearing  in  the 
"  bill,  he  may  apply  to  the  Court  by  petition,  stating  such  case,  and 
"  submitting  to  such  terms  with  respect  to  costs  and  otherwise,  as  the 
"  Court  may  think  reasonable,  for  leave  to  answer  the  bill ;  and  the 
"  Court,  on  being  satisfied  that  the  case  is  proper  to  be  submitted  to  the 
"judgment  of  the  Court,  may,  if  it  thinks  fit,  and  upon  such  terms  as  may 
"  seem  just,  vacate  the  enrolment  (if  any)  of  the  decree,  and  permit  the 
"  defendant  to  answer  the  bill ;  and  if  permission  is  given  to  the 
"  defendant  to  answer  the  bill,  leave  may  be  given  to  file  a  separate  repli- 
"cation  to  sucli  answer,  and  issue  may  be  joined,  and  witnesses  exam- 
"  ined,  and  siich  proceedings  had,  as  if  the  desree  had  not  been  made,  and 
"  no  proceedings  against  such  defendant  had  been  had  in  the  cause."' 

Our  Order  119  provides  that  "  The  rights  and  liabilities  of  a  plaintiiT 
"  or  defendant,  under  a  decree  made  upon  a  bill  taken  fro  confesso,  ex- 
"tend  to  the  representatives  of  a  deceased  plaintiff  or  defendant  at  the 
'"  time  when  the  decree  was  pronounced ;  and,  with  reference  to  the 
"  altered  state  of  parties  and  any  new  interests  acquired,  the  Court 
"  may,  upon  motion,  served  in  such  manner  and  supported  by  such 
"evidence  as  under  the  circumstances  of  the  case,  the  Court  deems  suf- 
"  flcient,  permit  any  party,  or  the  representative  of  any  party,  to  adopt 
"  such  proceedings  as  the  nature  and  circumstances  of  the  case  may 
"require,  for  the  purpose  of  having  the  decree  (if  absolute)  duly  exe- 
"  cuted,  or  for  the  purpose  of  having  the  matter  of  the  decree  and  th& 
"  rights  of  the  parlies  duly  ascertained  and  determined." 


CHAPTEE  X. 


THE    DEFENCE    TO   A    SUIT. 


In  the  preceding  Chapters,  the  attention  of  the  reader  has  been  prin- 
cipally directed  to  the  case  on  the  part  of  the  plaintifiF,  the  method  of 
submitting  it  to  the  Court,  and  the  means  provided  by  the  practice  of 
the  Court  for  compelling  the  defendant  to  submit  himself  to  its  jurisdic- 

'  In  Inglis  t.  CampbeU,Z  W.  K.  396,  V,  C.  K.,  which  ivaa  a  foreclosure  suit,  permiBsion  was- 
given  under  this  rule,  on  payment  of  the  costs  of  the  application  and  of  the  suit. 
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tion ;  oivin  case  of  his  refusal,  of  depriving  him  of  the  benefit  of  his 
■contumacy,  by  giving  to  the  plafiatifP  the  relief  to  which  the  justice  of 
his  case  appears  to  entitle  him.  The  line  of  conduct  to  be  pursued  by 
a  defendant,  who  is  willing  to  submit  himself  to  the  authority  of  the 
•Court,  and  to  abide  its  decision  upon  the  matter  in  litigation,  will  now 
be  considered. 

The  first  step  to  be  taken  by  or  on  behalf  of  a  defendant  who  intends 
to  defend  the  suit,  is  to  file  his  answer  within  the  proper  time,  at  the 
ofiice  of  the  Clerk  of  Eecords  and  "Writs  or  Deputy  Eegistrar. '  Un- 
less the  suit  is  defended  by  the  defendant  in  person,  this  is  done  by  his 
solicitor.  A  special  authority  is  not  necessary  to  enable  a  solicitor  to 
undertake  the  business ;  a  general  authority  to  act  as  solicitor  for  his 
■client  is  sufiicient:^  although  a  solicitor  ought  not  to  take  upon  himself 
to  enter  an  appearance  for  a  defendant  without  some  authority  ;  and 
where  a  solicitor,  without  any  instruction,  had  caused  an  appearance. to 
be  entered  for  an  infant  defendant,  the  appearance  was  ordered  to  be 
set  aside,  and  the  solicitor  to  pay  the  costs. '  The  retainer  need  not  be 
in  writing ;  *  but  if  it  is  not,  and  his  authority  is  afterwards  challenged, 
the  solicitoi  runs  a  risk  of  having  to  pay  the  costs,  if  he  have  only  as- 
sertion to  oflfer  against  assertion.' 

The  propriety  of  putting  in  an  answer  depends  upon  the  circumstances 
of  each  case ;  and,  in  general,  where  the  defendant  relies  upon  a  case 
which  does  not  appear  upon  the  bill,  he  should  put  in  an  answer. 

It  may,  however,  happen  from  some  cause,  either  apparent  upon  the 
face  of  the  bill  itself,  or  capable  of  being  concisely  submitted  to  the 
Court,  that  the  plaintiff  is  not  entitled  to  the  relief  or  part  of  the  relief 
which  he  has  prayed :  in  such  cases,  the  defendant  may,  according  as 
his  objection  goes  to  the  whole  or  to  part  of  the  relief,  submit  the 
grounds  upon  which  he  considers  the  plaintiff  not  entitled  to  what  he 
seeks,  in  a  concise  form  to  the  Court,  and  pray  the  judgment  of  the 
Court  whether  the  plaintiff  is  entitled  to  the  relief  prayed  by  his  bill,  to 
which  the  defendant  objects.  This  species  of  defence,  if  the  objection 
appears  upon  the  face  of  the  bill  itself,  is  made  by  demurrer ;  but  if  It 
depends  upon  any  matter  not  in  the  bill,  it  must  be  submitted  to  the 
Court  in  the  form  of  an  answer.  If  the  defence  submitted  to  the  Court, 
in  either  of  the  above  forms,  is  admitted,  or  held  upon  argument  to  be 

'  C.  G.  Ord.  23,  34. 

'  Wright  T.  OasUe,  3Mer.  13. 

-  Bicharde  v.  Dadley,  Eolls,  Bittings  after  Trinity  term,  1S37 ;  and  see  Leese  v.  KnigHt,  8  Jur.  N. 

S.  1006 :  10  W.  E.  711,  V.  0.  K. 
«  Lord  V.  Kellett,  a  M.  &  K.  1. 
■»  Wiggins  y.  Feppia,  2  Beav.  403,  405. 
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good,  the  effect  of  it,  if  it  be  a  demurrer,  is  to  put  the  bill,  or  that  part 
of  it  which  has  been  demurred  to,  out  of  Court;  or,  if  it  be  an  answer, 
to  limit  the  matter  in  dispute  to  the  question  whether  the  point  raised 
by  it  be  trufe  or  not :  in  which  case,  if  the' defendant  succeeds  in  estab- 
lishing the  point  raised  by  the  answer,  by  evidence  at  the  hearing,  the 
bill,  so  far  as  it  is  covered  by  the  answer,  will  be  dismissed.  If  the  de- 
murrer or  answer  be  held  upon  argument  to  be -bad,  the  effect  of  the 
judgment  of  the  Court,  in  general,  is  in  favor  of  the  plaintiff. 

If  the  defendant  thinks  proper  to  relinquish  any  claim  he  may  hav& 
to  the  property  in  question  in  the  suit,  he  can  do  so  by  putting  in  a 
species  of  answer  called  a  disclaimer  ;  by  which  he  disclaims  all  inter- 
est in  the  matters  in  question  in  the  suit. 


CHAPTER  XI. 

DEMURRERS. 


Section  l.—The  Gaieral  Nature  of  Demurrers. 

"Whenever  any  ground  of  defence  is  apparent  upon  the  bill  -itself, 
either  from  the  matter  contained  in  it,  or  from  defect  in  its  frame,  or 
in  the  case  made  by  it,  the  appropriate  mode  of  defence  is  by  demurrer. ' 

Demurrers  are  now  of  much  less  frequent  occurrence  than  formerly : 
the  readiness  with  which  the  Court  gives"  the  jilaintiff  leave  to  amend 
his  bill  rendering  it  inexpedient  to  demur,  in  any  case,  where  the  de- 
fect in  the  bill  can  be  cured  by  amendment; 2  but  where  the  question 
raised  by  the  bill  can  be  properly  determined  on  demurrer,  a  defendant, 
by  neglecting  to  demur,  injures  his  position  with  respect  to  the  costs 
of  the  suit.  Thus,  bills  dismissed  at  the  hearing,  have  often  been  dis- 
missed without  costs,  on  the  ground  that  they  might  have  been  de- 
murred to ;  2  or  the  defendant  has  only  been  allowed  the  same  costs  as 
he  would  have  received  if  he  had  demurred.''     The  defendant  is  not 

1  Ld.  Red.  107. 

2  As  to  the  expediency  of  demurring,  see  Wigram  on  Disc.,  158. 

'  Jones  T.  Davids,  4  Russ.  277  ;  ifi«  v.  Meardon,  2  S.  &  S.  431,  439 ;  KoUingsworth  v.  Shakesliaft, 
14Beav. 493;  Webby.  Eaqland.'TSl  Bear.  44:  7Jur.  N.  B.  153;  Ernest  v.  1f«j««,  9  Jur.  N.  S. 
145 :  11 W.  E.  206,  V.  0.  K. ;  NesUtt  v.  Berridge,  9  Jur.  N.  S.  1044 :  11  W.  R.  448,  M.  K. ;  but. 
see  Morocco  Company  v  Fry,  U  Jur.  N.  S.  76,  78 ;  13  W.  E.  SIO,  312,  V.  C.  S. 

<  Godfrey  v.  Tucker,  9  Jur.  N.  S.  1188:   18  W.  E.  33,  M.  E. 
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justified  in.  neglecting  to  demur  to  the  bill,  because  it  contains  charges- 
of  fraud  which  he  is  desirous  of  answering. ' 

The  Court  sometimes  declines  to  decide  a  doubtful  question  of  title 
on  demurrer:  in  which  case,  the  demurrer  will  be  overruled,  without 
prejudice  to  any  question. ^  A  demurrer  may  also  be  overruled,  with 
liberty  to  the  defendant  to  insist  upon  the  same  defence  by  answer,  if 
the  allegations  of  the  bill  are  such  that  the  ease  ought  not  to  be  decided 
without  an  answer  being  put  in.  = 

A  demurrer  has  been  so  termed,  because  the  party  demurring  demor- 
atur,  or  will  go  no  further :  the  other  party  not  having  shown  sufficient 
matter  against  him ;  and  it  is  in  substance  an  allegation  'hj  a  defendant, 
which,  admitting  the  matters  of  fact  stated  by  the  bill  to  be  true,  shows 
that,  as  they  are  therein  set  forth  they  are  insufficient  for  the  plaintiff 
to  proceed  upon,  or  to  oblige  the  defendant  to  answer ;  or  that,  for  s6me 
reason  apparent  on  the  face  of  the  bill,  or  because  of  the  omission  of' 
some  matter  which  ought  to  be  contained  therein,  or  for  want  of  some 
circumstance  which  ought  to  be  attendant  thereon,  the  plaintiff  ought 
not  to  be  allowed  to  proceed.  It,  therefore,  demands  judgment  of  the 
Court,  whether  the  defendant  shall  be  compelled  to  make  any  further 
or  other  answer  to  the  plaintiff's  bill,  or  that  particular  part  of  it  to 
which  the  demurrer  applies.^ 

A  demurrer  will  lie  wherever  it  is  clear  that,  taking  the  charges  in 
the  bill  to  be  true,  the  bill  would  be  dismissed  at  the  hearing;  ^  but  it 
must  be  founded  on  this :  that  it  is  an  absolute,  certain,  and  clear  pro- 
position that  it  would  be  so ; "  for  if  it  is  a  case  of  circumstances,  in 
which  a  minute  variation  between  them  as  stated  by  the  bill,  and  those 
established  by  the  evidence,  may  either  incline  the  Court  to  modify  the 
relief  or  to  grant  no  relief  at  all,  the  Court,  although  it  sees  that  the 
granting  the  modified  relief  at  the  hearing  will  be  attended  with- 
considerable  difficulty,  will  not  support  a  demurrer.  Therefore,  where 
a  bill  was  filed  for  the  specific  performance  of  an  agreement,  and 
the  case  turned  upon  the  point,  whether  the  facts  stated  amounted  to- 
a  perfect  agreement,  Lord  Eosslyn  thought  that,  although  the  cir- 
cumstances,   as   stated  in  the  bill,  amounted  moins  to  a  treaty  than 

>  Nesbltt  V.  Berritlge,  uU  sup. 

-  Brownsword  y.  Miwards.  2\'es.S.  243,  M7;  Mortimer  v.  Hartley,  3  Do  G.  &  S.  316  ;  Mvans  v. 

Evans,  18  Jur.  666,  L.  JJ. ;  Cocliram  T.  Willis,  10  Juv.  N.  S.  163,  L.JJ. ;  LA.  Eed.  154,  n.  (p). 
1  Collingwood  v.  Russell,  13  W.  E.  63,  L.JJ. ;  Lauiour  t.  Attonieij- General,  11  Jur.  N.  S.  48 :  13.. 

W.  E.  305,  L.JJ. 
*  Ld.  Eed.  107. 
5  Uiterson  v.  Mair,  2  Ves.  J.  95 :  4  Bro.  C.  C.  2'i'O ;  Bovenden  v.  Lord  Annesley,  3  Sch.  &  Lef.  607,.. 

638. 
«  Brooke  v.  Hewitt.  3  Ves.  353,  355 ;  Morrison  v.  Morrison,  4  Drciv.  315. 
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a  complete  agreement,  the  k^us  ?tion'wij(lffier  itwas  an  agroafcent  ornot 
■depended  very  much  upon  the  effect  of  the  evidence,  and  thereiFore  over- 
ruled the  demurrer. ' 

As  a  demurrer  proceeds  upon  the  ground  that,  admitting  the  facts 
stated  in  the  bill  to  be  true,  the  pi  '"J'  ^irf^  not  entitled  to  the  relief  he 
seeks,  it  is  held  that,  at  least  for  .„e  purj  )se  of  argument,  all  the  mat- 
ters of  fact  which  are  stated  in  the  hill  are  admitted  by  the  demurrer," 
and  cannot  be  disputed  in  arguing  the  question  whether  the  defence 
thereby  made  be  good  or  not ;  and  such  admission  extends  to  the  whole 
manner  and  form  in  which  it  is  there  stated.  Upon  this  ground,  where 
•a  bill  misstated  a  deed,  by  alleging  it  to  contain  a  proviso  which  it  did 
not.  Lord  Cottenham,  upon  the  argument  of  a  demurrer  to  the  bill,  re- 
fused to  allow  the  defendant's  counsel  to  refer  to  the  deed  itself,  for  the 
purpose  of  showing  the  incorrectness  of  the  manner  in  which  it  was  set 
out:  although  the  bill  contained  a  reference  "for  greater  certainty  as 
to  its  contents,  &c.,"  to  the  deed,  as  being  in  the  custody  of  the  defend- 
ants. His  Lordship  said,  that  to  hold  otherwise  would  be  to  give  the 
defendants  an  advantage,  depending  upon  the  accident  of  their  having 
the  custody  of  the  document  which  the  bill  purported  to  set  out,  and 
would  in  effect  be  to  decide  the  question  raised  by  the  demurrer,  upon 
matter  which  was  dehors  the  record.  ="  In  this  case,  the  object  of  refer- 
ring to  the  deed  was  to  contradict  a  statement  in  the  bill ;  and  where 
the  object  is  to  support,  and  not  contradict,  the  plaintiff's  case,  it  aj)- 
pears  that  the  Court  will  still  refuse  to  look  into  the  document." 

It  is  also  to  be  remarked,  that  where  a  bill  professes  to  set  out  a  deed 
inaccurately,  and  alleges,  as  a  reason  for  so  setting  it  out,  that  it  is  in 
the  possession  of  the  defendants,  a  demurrer  to  the  bill  cannot  be  sus- 
tained,'although,  according  to  the  terms  of  the  deed,  as  stated  by  the 
plaintiff,  he  .can  take  no  title  under  it :  because  the  Court  will  not,  under 
such  circumstances,  bind  the  plaintiff  by  the  statement  he  has  made, 
which  he  alleges  to  be  inaccurate,  and  which  the  defendant,  therefore, 
hy  his  demurrer  admits  to  be  so.  In  a  case  of  this  description,  if  the 
■defendant  means  that  the  Court  should  at  once  be  called  upon  to  deter- 
anine  the  true  constrnction  of  the  deed,  he  must  answer.  = 

1  Brooke  v.  Hewitt,  uH  suiy. ;  but  eee  Beeves  v.  Oreenwich  Tanning  Company,  2  H.  &  M.  54. 

^  S.  1.  Company  v.  Benchman,  1  Ves.  J.  289;  and  see  NesUtt  v.  Berrldge,  9  Jar.  N.  S.  1044:  11 

W.  E.  44C,  M.  K. 
=  Campbell  v.  Maokay,  1 M.  &  C.  603,  613 ;  CudcUm  t.  Tite,  1  GifF.  395, 
*  Harmer  v.  Gooding,  3  De  a.  &  S.  407, 410,  411 :  13  Jur.  400, 40S;  see,  however.  Weld  v.  Bonham, 

2  S.  &  S.  91 ;  and  as  to  Acts  of  Parliament,  see  WHson  v.  Stanhope,  2  Coll.  629 :  10  Jur.  421 ; 

Apperlyv.  Page,  1  Phil.  719,  785:  11  Jur.  271;  Balky  v.  Birkenhead  Junction  Railway,,  12 

Beav.  433, 443 :  14  Jnr.,119, 122. 
'  Wright  V.  Plumptree,  3  Mad.  481,  490. 
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On  a  demurrer,  ambiguous  statements  are  construed  adversely  to 
the  pleader ;  but  a  defendant  is  not  entitled  to  press  the  principle 
so  far,  as  to  draw  any  inference-  of  facts  he  pleases  which  may  hap- 
pen to  be  inconsistent  with  the  averments  of  the  bill.i 

But  although  a  demurrer  confesses  the  matters  stated  in  the  bill 
to  be  true,  such  confession  is  confined  to  those  matters  which  are 
well  pleaded,  i.  e.,  matters  of  fact.^      It  does  not,  therefore,  admit 
any  matters  of  law  which  are  suggested  in  the  bill,  or  inferred  from 
the  facts  stated :  for,  strictly  speaking,  arguments,  or  inferences,  or 
matters  of  law,  ought  not  to  be  stated  in  pleading,  although  there  is 
sometimes  occasion  to  make  mention  of  them  for  the  convenience  or 
intelligibility  of  the  matter  of  fact.     Thus,  in  the  case  of  Gamfphell 
V.  Mackay,  above  referred  to,  if  the  bill  had  gone  on,  after  stating 
the  alleged  words  of  the  proviso,  to  aver  a-  legal  inference  from  them 
which  such  words  did  not  authorize,  the  demurrer,  although  it  was 
held  to  confess  the  existence  in  the  deed  of  a  proviso,  in  the  words 
stated,  as  a  matter  of  fact,  would  not  have  been  considered  as  ad- 
mitting the  inference  of  law  alleged  to  have  arisen  from  it.     An 
inference  of  this  nature  is  called  a  Refugnobncy ;  and  it  is  a  rule  in 
pleading  that  a  demurrer  will  not  admit  matters,  either  of  law  or 
of  fact,  which  are  repugnant  to  each  other.     Thus,  where  a  bill  was 
filed  for  a  discovery,  and  for  an  account  and  delivery  up  of  the 
possession  of  land,  on  the  ground  that  the  plaintiff"  could  not  des- 
cribe the  land  so  as  to  proceed  at  Law,  by  reason  of  the  defendant 
having  got  possession  of  the  title-deeds  and  mixed  the  boundaries. 
Lord  Rosslyn  allowed  a  demurrer,  because   the  bill   was   a  mere 
ejectment  bill ;  but  he  intimated  that,  even  if  the  bill  had  been  for 
a  discovery  only,  it  could  not  have  been  sustained :  becaixse  the 
averment,  that  the  plaintiff  could  not  ascertain  the  lands,  was  con- 
trary to  the  facts  disclosed  in  the  bill,  in  which  the  lands  were 
sufficiently  described.^    And  so,  where  a  record  is  pleaded,  it  has 
been  held,  that  a  demurrer  is  never  a  confession  of  a  thing  stated  in 
the  bill,  repugnant  to  the  record.* 


1  Simpson  v.  Fogo,  IJ.  &  H.  18 :  6  Jur.  N.  S.  949. 

2  Word  V.  Peeririg,  1  Ves.  J.  72,  78. 

3  Leher  v.  RolU,  3  Ves.  4,  7. 

4  Anmdd  v.  Arundel,  Cro.  Jac.  12  ;  Com.  Dig.  Pleader  Q.  6 ;  Mortimer  v.  Fraser,  30  Jan.  183T, 

reported  upon  another  point,  2  M.  &  C.  173. 
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It  may  be  noticed  here,  that  there  are  some  facts  of  which  the 
Court  is  said  to  take  judicial  notice :  thus,  it  recognizes  foreign 
states ;  and  when  facts  are  averred  in  a  bill  which  are  contrary  to 
any  fact  of  which  the  Court  takes  judicial  notice,  the  Court  will  not 
pay  any  attention  to  the  averment.  Thus,  where,  in  order  to  pre- 
vent a  demurrer,  it  was  falsely  alleged  in  the  bill  that  a  revolted 
colony  of  Spain  had  been  recognized  by  Great  Britain  as  an  inde- 
pendent state,  Sir  Launcelot  Shadwell,  V.  C,  upon  the  argument  of 
a  demurrer  to  the  bill,  held,  that  the  fact  averred  was  one  which 
the  Court  was  bound  to  take  notice  of  as  being  false,  and  that  he 
must,  therefore,  take  it  just  as  if  there  had  been  no  such  averment 
on  the  record.^  It  is  to  be  observed,  that  besides  the  recognition  of 
foreign  states,  the  Court  will  also  take  judicial  or  official  notice  of  a 
war  in  which  this  country  is  engaged ;  but  not  of  a  war  between 
foreign  countries.^  The  Court  is  also  bound  to  notice  the  time  of 
the  Queen's  accession,  her  proclamations,  and  privileges ;  time  and 
place  of  holding  Parliaments,  the  time  of  sessions  and  prorogation, 
and  the  usual  course  of  proceedings ;  the  Ecclesiastical,  Civil  and 
Maritime  Laws ;  the  course  of  the  Almanack  f  the  division  of 
England  into  counties,  provinces,  and  dioceses  ;*  the  meaning  of 
English  words  and  terms  of  art,  even  when  only  local  in  their  use  ; 
legal  weights  and  measures,  and  the  ordinary  measurement  of  time ; 
the  existence  and  course  of  proceeding  of  the  Superior  Courts,  and 
the  other  Courts  of  General  Jurisdiction ;  and  the  privileges  of  its 
own  officers.*  It  follows,  therefore,  from  the  principle  before  laid 
down,  that  where  a  bill  avers  any  fact  in  opposition  to  what  the 
Court  is  so  officially  bound  to  notice,  such  averment  will,  in  arguing 
a  demurrer  to  the  bill,  be  considered  as  a  nuUity. 


Section  II. — The  different  grounds  of  Demurrer. 

A  DEMURRER  may  be  either  to  the  relief  prayed,  or,  if  discovery 
is  sought,  to  the  discovery  only,  or  to  both.     If  the  demurrer  is 

1  Taylor  v.  Barclay,  2  Sim.  213,  220. 

2  Solder  v.  Lord  Swntingfield,  11  Ves.  292. 

3  Mayor  of  Guildford,  v.  Clark,  2  Vent.  247. 

4  But  not  the  local  situation,  and  distance  of  different  places  in  a  county  from  each  other  :  DtybtVt 

case,  4  B.  &  Aid.  243. 

5  Taj-lor  on  Evid.  Chap.  II. ;  Stephen  on  PI.  269  ;  and  see  1  Chitty  on  Pi.  236,  et  Mg.,  where  further 

information  on  the  subject  is  to  be  found. 
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good  to  the  relief,  it  will  be  so  to  the  discovery  ;^  if,  therefore,  a 
plaintiff  is  entitled  to  the  discovery  alone,  and  goes  on  to  pray 
relief,  a  general  demurrer  to  the  whole  bill  will  be  good  f  and,  for 
the  purposes  of  a  demurrer,  a  prayer  for  general  relief  renders  the 
bill  a  bill  for  rehef  ^  A  prayer  will  not,  however,  convert  a  bill  into 
one  for  relief,  if  it  merely  prays  for  the  equitable  assistance  of  the 
Court,  consequential  upon  the  prayer  for  discovery  :  such  as,  a  writ 
of  injunction,  or  a  commission  to  examine  witnesses  abroad,*  or  that 
the  testimony  of  witnesses  may  be  perpetuated,^  or  that  defendant 
may  set  forth  a  list  of  deeds." 

Notwithstanding  the  general  rule,  that  if  the  relief  prayed  is 
unnecessary  or  improper,  the  defendant  may  cover  himself  by  a 
general  demurrer,  yet  this  will  not  preclude  the  defendant,  in  cases 
where,  if  the  bill  had  been  for  a  discovery  only,  there  would  have 
been  a  right  to  such  discovery,  from  demumng  to  the  relief  only, 
and  answering  as  to  the  discovery,  or,  in  other  words,  giving  the 
discovery  required.^ 

The  converse  of  this  proposition,  however,  will  not  equally  hold  : 
for  it  has  been  determined,  that  where  a  bill  prays  relief  as  well  as 
discovery,  the  defendant  cannot  demur  to  the  discovery  and  answer 
to  the  relief:  for  then  he  does  not  demur  to  the  thing  required,  but 
to  the  means  by  which  it  is  to  be  obtained.^ 

There  are,  however,  some  exceptions  to  the  last-mentioned  rule : 
as  where  the  discovery  sought  would  subject  the  defendant  to  pun- 
ishment, or  to  a  penalty,  or  forfeiture  ;  or  is  immaterial  to  the  relief 
prayed ;  or  is  of  matters  which  have  been  communicated  under  the 
seal  of  professional  confidence  ;  or  which  relate  entirely  to  the  de- 

1  Ld.  Bed.  183 ;  Lok0r  v.  RolU,  3  Ves.  4,  7  ;  Ryyes  v.  Ryves,  ib.  843,  347  ;  Muchleston  v.  Brovm,  6 

Ves.  63  ;  Barker  v.  Dade,  ib,  686 ;  Hodgkin  v.  Longden,  8  Ves.  3 ;  Williams  v.  Steward,  3 
Mer.  502 ;  Gordon  v.  SimpHnson,  11  Ves.  509 ;  Speer  v.  Crawler,  17  Ves.  216  ;  Evan  v.  Cor- 
poration of  Avon,  29  Beav.  144. 

2  Price  V.  James,  2  Bro.  C.  C.  319;  Collin  v.  Swayne,  4  Bro.  C.  C.  480  ;  AlbretcM  v.  Sussman,  2 

V.  &  B.  328. 

3  Angell  v.  Westcombe.  6  Sim.  30  ;  Ambury  v.  Jones  Younge,  119  ;  farms  v.  Herriott,  6  Sim.  423  ; 

Rose  V.  Qannel,  3  Atk.  439  ;  Baker  v.  Bramah,  7  Sim.  17 ;  South  Eastern  Railway  Company 
V.  Submarine  Telegraph  Company,  18  Beav.  429 :  17  Jur.  1044. 

4  Brandon  v.  Sajwfe,  2  Ves.  J.  514 ;  Noble  v.  Garland,  19  Ves.  376  ;  Lousada  v.  Templer,  2  Rusi. 

661  ;  King  v.  Allen,  4  Mad.  247 ;  see  also  Duke  of  Dorset  v.  Qirdler,  Prec.  in  Oh.  532. 

5  Hall  V.  Hoddesdon,  2  P.  Wms.  162 ,  Vaughan  v.  Fitzgerald,  1  Soh.  &  Let  316 ;  Rose  v.  Oannell, 

3  Atli.  439. 

6  Crow  V.  Tyrell,  2  Mad.  397,  408. 

7  Bodgkin  v.  Longden,  8  Ves.  2 ;  Todd  v.  Gee,  17  Ves.  273. 

8  Morgan  v.  Barris,  2  Bro.  C.  C.  121,  124. 
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fendant's  title,  and  not  to  that  of  the  plaintiff.  In  cases  of  this 
nature,  the  Court  wiU  aUow  a  defendant  to  protect  himself  by 
demurrer  from  the  particular  discovery  sought :  though  it  will  not 
protect  him  from  the  relief  prayed,  if  the  plaintiff's  title  to  it  can 
be  established  by  other  means  than  the  discovery  of  the  defendant 
himself  Thus  in  a  biU  to  inquire  into  the  reality  of  deeds,  on  a 
suggestion  of  forgery,  the  Court  has  enterteiined  jurisdiction  of  the 
cause,  though  it  does  not  oblige  the  party  to  a  discovery,  and  has 
directed  an  issue  to  try  whether  the  deeds  were  forged  or  not.i 

It  is  proposed  now  to  consider :  first,  the  grounds  of  demurrer  to 
the  relief;  and  then  those  of  demurrer  to  the  discovery  only. 

Demurrers  to  the  relief  may  be  either  :  To  the  jurisdiction ;  the 
person ;  or  the  matter  of  the  bill,  either  in  its  substance  or  form. 

Demurrers  to  the  jurisdiction  are  either  on  the  ground  :  I.  That 
the  case  made  by  the  biU  does  not  come  within  the  description  of 
cases  in  which  a  Court  of  Equity  assumes  the  power  of  decision ; 
or,  II.  That  the  subject-matter  is  within  the  jurisdiction  of  some 
other  Court.2 

I.  It  would  be  a  task  far  exceeding  the  limits  of  this  work,  and 
not  strictly  within  its  object,  to  attempt  to  point  out  the  eases  in 
which  a  demurrer  will  hold  to  a  bill,  on  the  ground  that  the  case 
made  by  it  does  not  come  within  the  ordinary  cases  for  relief  in  a 
Court  of  Equity.  It  is  sufficient  to  direct  the  reader's  attention  to 
the  admirable  statement  of  the  general  objects  of  the  jurisdiction 
of  a  Court  of  Equity,  which  is  to  be  found  in  Lord  Redesdale's 
Treatise  upon  Pleading  ;3  and  to  observe,  that  if  the  case  made 
by  the  bill  appears  to  be  one  on  which  the  jurisdiction  of  the  Court 
does  not  arise,  a  demurrer  will  hold.  And  it  is  to  be  observed, 
that  a  demurrer  will  hold  equally,  where  the  defect  arises  from 
the  omission  of  matter  which  ought  to  be  contained  in  the  biU,  or 

1  Per  Lord  Hardwicke  in  Brovmsvmrd  v.  Edwards,  2  Ves.  S.  246 ;  Attorney-General  v.  Sudeli, 

Prec.  in  Cli.  214. 

2  A  demurrer  for  want  of  equity,  includes  a  demurrer  for  want  of   jurisdiction :    Thompson  v. 

University  of  London,  33  L.  J.  Oh.  626  :  10  Jur.  N.  S.  669,  V.  0.  K. ;  see  also  Barter  y.  Barber, 
4  Drew  666 :  6  Jur.  N.  S.  1197  ;  Coohney  v.  A  nderson,  31  Beav.  452  :  8  Jur.  N.  S.  1220 ;  1  De  G. 
J.  &  S.  865  :  9  Jur.  N, ; .  736.  As  to  the  form  of,  demurrer  for  want  of  jurisdiction,  see  Barber 
V.  Barber,  ubi  swp. 

3  And  see  Fonb.  on  Eq. ;  Coop.  Eq.  PI. ;  Story  Bq.  Jur. ;  Story  Eq.  PI. 
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of  some  circumstance  which  ought  to  be  attendant  thereon  for  the 
purpose  of  bringing  the  case  properly  within  the  jurisdiction ;  as 
where  it  appears  that  the  case  is  such  as,  under  no  circumstance, 
can  be  brought  within  the  ordinary  scope  of  a  Court  of  Equity. 
Thus,  where  it  appears  on  the  face  of  the  bill  that  the  defendants 
were;  at  the  time  of  the  institution  of  the  suit,  resident  in  a  foreign 
country,  and  that  the  suit  does  not  relate  to  any  of  the  subjects  in 
respect  of  which  the  Court  is  warranted  in  exercising  jurisdiction 
against  persons  so  resident,  a  demurrer  for  want  of  equity  will  be 
allowed.^ 

II.  A  demurrer,  because  the  subject-matter  of  the  suit  is  within 
the  cognizance  of  some  other  Court,  may  be  on  the  ground  that  it 
is  within  the  jurisdiction  either :  1.  of  a  Court  of  Common  Law  • 
2.  of  the  Court  of  Probate ;  3.  of  the  Insolvent  Court ;  or,  4.  of 
some  statutory  jurisdiction. 

1.  If  it  appears  by  the  biU,  that  the  plaintiff  can  have  as  effectual 
and  complete  a  remedy  in  a  Court  of  Law  as  in  a  Court  of  Equity, 
and  that  such  remedy  is  clear  and  certain,  the  defendant  may  demur. 
Thus,  where  a  bill  was  brought  by  the  executrix  of  an  attorney,  for 
money  due  from  the  defendant  for  business  done  as  an  attorney,  the 
Court  allowed  a  demurrer  to  the  relief:  because  the  remedy  was  at 
Law,  and  an  Act  of  Parliament  had  pointed  out  a  summary  method 
of  obtaining  it.^  And  where  the  plaintiff  had  contrived  to  purchase 
goods  for  export  to  America,  and,  after  the  ship  had  sailed  with 
them,  it  was  discovered  that  there  had  been  frayd  used  in  the 
quantity  and  quality  of  the  goods,  but  the  plaintiff,  being  threatened 
with  an  action,  paid  the  original  price  under  a  protest  that  he  would 
seek  relief  in  Equity,  a  demurrer  was  allowed  to  a  bill,  when  it  was 
afterwards  brought  for  a  discovery  and  account :  though  it  is  quite 
clear  that,  if  the  plaintiff  had  not  paid  the  money,  the  Court  would 
have  granted  him  relief,  by  injunction,  against  the  threatened  action 
for  the  price.*  Upon  the  same  principle,  if  a  bill  is  filed  for  an 
account,  where  the  subject  is  matter  of  set-off,  and  capable  of  proof 

1  lid.  Eed.  108 ;  see  Colwmbine  v.  Chichester,  2  Phil.  27  ;  10.  P.  Coop.  t.  Oott.  295  :  10  Jur.  626. 

For  lonns  of  demurrer  tor  want  of  equity,  see  2  Van.  Hey.  74,  76,  80,  92. 

2  Cookney  v.  Andiraon,  ubi  sup.  ;  and  see  Foley  v.  Maillardei,  1  De  G.  J.  &  S.  389 :  10  Jur.  N.  S. 

161 ;  Samuel  v.  Rogers,  1  De  G.  J.  &  S.  366 ;  and  ante 

3  Parry  v.  Oven,  3  Atk.  740 :  Amb.  109.    For  form  of  the  demurrer,  see  ih. ;  Beames  on  Costs 

376 ;  also  Uaw  v.  Pearson,  28  Beav.  196. 

4  Kernp  v.  Pryor,  7  Ves.  237,  251. 


890  <•  DEMURRERS. 

at  Law,  it  may  be  demurred  to.^  And  so,  if  a  bill  is  filed  for  the 
possession  of  land,  or  an  Ejectment  Bill,  as  it  is  called,  it;  may  be 
demurred  to,  even  though  the  biU  charges  the  defendants  to  have 
got  the  title-deeds,  and  to  have  mixed  the  boundaries,  and  prays  a 
discovery,  possession,  and  account :  for  the  plaintiff,  though  he  is 
entitled  to  a  discovery,  has,  by  praying  such  relief,  rendered  his 
whole  bill  liable  to  demurrer.j 

It  is  to  be  recollected  that,  in  many  cases,  Courts  of  Equity  have 
assumed  a  concurrent  jurisdiction  with  Courts  of  Law,  as  in  cases 
of  account,  partition,  and  assignment  of  dower  ;3  and  that,  where 
an  instrument  on  which  a  title  is  founded  is  lost,  or  fraudulently 
suppressed  or  withheld  from  the  party  claiming  under  it,  a  Court 
of  Equity  will  interfere  to  supply  the  defect  occasioned  by  the 
accident  or  suppression,  and  will  give  the  same  remedy  which  a 
Court  of  Common  Law  would  have  given,  if  the  instrument  had 
been  forthcoming.*  In  all  such  cases,  therefore,  a  demurrer, 
because  the  subject-matter  of  the  suit  is  within  the  jurisdiction  of 
a  Court  of  Law,  will  not  hold. 

Amongst  other  cases  in  which  Courts  of  Equity  and  Courts  of 
Law  entertain  a  concurrent  jurisdiction,  are  those  arising  upon 
frauds ;  therefore,  where  fraud  is  made  the  ground  for  the  inter- 
ference of  this  Court,  a  demurrer  will  not  hold. 

Although  the  extension  of  the  jurisdiction  of  the  Courts  of  Com- 
mon Law  has  prevented  the  necessity  of  resorting  to  the  Courts 
of  Chancery,  in  many  cases  in  which  it  was  formerly  necessary  to 
do  so,  yet,  the  jurisdiction  of  the  Court  of  Chancery  is  not  thereby 
destroyed.^ 

1  Dinwiddie  v.  Bailey,  6  Ves.  136,  141.    It  is  a  difficult  question  to  determine,  when  there  ib  an 

account  between  two  persons,  consisting  of  items  cognizable  at  Law,  under  what  circumstances  a 
concurrent  jurisdiction  in  Equity  exists  ;  for  cases  on  the  subject,  see  Foley  v.  BiU,  1  Phil.  399;^ 
408 ;  North  Eastern  Railway  Company  v.  Martin,  2  Phil.  768,  763 ;  S.  C.  nom. ;  South  Eastern 
Railway  Company  v.  Martin,  13  Jur.  1  ;  South  Eastern  Railway  Company  v.  Broaden,  3  M'N. 
&  G.  8,  16,  28 :  14  Jur.  795,  797 ;  Phillips  v.  Phillips,  9  Hare,  471 ;  Namilshaw  v.  Brownrigg,  2 
De  G.  M.  &  G.  441 :  16  Jur.  979';  Padwick  v  Hurst,  18  Beav.  676 :  18  Jar.  763 ;  Fluker  v.  Taylor, 

3  Drew  183;  Croskey  v.  European  and  American  Shipping  Company,  1  J.  &  H.  108:  6  Jur, 
N.  S.  1190;  Barry  v.  Stephens,  81  Beav.  258  :  9  Jur.  N.  S.  143 ;  Shepard  v.  Brown,  4  Gift.  208 : 
9  Jur.  N.  S.  196 ;  Smith  v.  Leveaux,  9  Jur.  N.  S.  1140,  L.  JJ. :  12  W.  E.  31 ;  Hemings  v.  Pugh. 

4  Gifl.  456:   9  Jur.  N.  S.  1124;  Makepeace  v.  Rogers,  13  W.  R.  450,  V.C.S. 

2  Loher  v.  Rolle,  3  Ves.  4,  7 ;  Ryves  t.  Ryvis  ib.  343 ;    Vice  v.  Thomas,  4  Y.  &  C.  Eq.  538. 

3  Ld.  Red.  120, 123. 

4  Ld.  Red.  113. 

5  Keirm  v.  Pryor,  7  Ves.  237,  249 ;  British  Empire  Shipping  Company  v.  Somes.  3  K.  &  J.  433 ; 

Athenceiwi  Life  Assurance  Society  v.  Pooley,  3  Se  G,  &  J.  294,  299, ;  Oriental  Bank  v.  Nichol- 
ion,  3  Jur.  N.  S.  857,  V.O.  S.  ;  Croskey  v.  Ewropean  and  American  Steam,  Shipping  Company, 
1  J.  &  H.  108  :  6  Jur.  N.  S.  1190 ;  Shepard  v.  Brown,  4  Gift.  208  :  9  Jur,  N.  S.  196. 
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The  general  way  of  objecting  to  the  jurisdiction  of  the  Court  is 
by  answer ;  and  in  Roberdeau  v.  Rous,'^  in  which  a  bill  was  filed 
for  delivery  of  possession  of  lands  in  St.  Christopher's,  Lord  Hard- 
wicke  held,  that  the  objection  that  the  Court  had  no  jurisdiction 
over  land  in  that  island,  although  right  in  principle,  was  irregularly 
and  informally  taken  by  demurrer,  and  should  have  been  pleaded. 
Lord  Redesdale,  however,  appears  to  have  been  of  opinion,  that  the 
rule,  that  an  objection  to  the  jurisdiction  should  be  pleaded,  and  not 
be  taken  by  demurrer^  can  only  be  considered  as  referring  to  cases 
where  circumstances  may  give  the  Chancery  jurisdiction,  and  not  to 
cases  where  no  circumstance  can  have  that  effect;  and  that  where 
all  the  circumstances  which  would  be  requisite  in  an  answer,  to 
show  that  the  Court  has  no  jurisdiction,  are  shown  in  the  biU,  a 
demurrer  will  lie.^  What  those  circumstances  are,  wiU  be  stated 
when  we  come  to  treat  of  pleas  to  the  jurisdiction.  In  the  mean 
time,  it  may  be  observed,  that  if  the  objection  on  the  groimd  of 
jurisdiction  is  not  taken  in  proper  time,  namely,  either  by  demurrer 
or  plea,  before  the  defendant  enters  into  his  defence  at  large,  the 
Court  having  the  general  jurisdiction,  will  exercise  it :  unless  in 
cases  where  no  circumstances  whatever  can  give  the  Court  juris- 
diction, as  in  the  case  before  put,  of  a  biU  of  appeal  and  review 
from  a  decree  in  a  county  palatine ;  in  which  case,  the  Court  cannot 
entertain  the  suit,  even  though  the  defendant  does  not  object  to  its 
deciding  on  the  subject.g 

The  objections  arising  from  the  personal  disability  of  the  plaintiff, 
have  been  already  discussed.^  All,  therefore,  that  need  now  be  said 
upon  the  subject  is,  that  if  any  of  these  incapacities  appear  upon 
the  face  of  the  biU,  the  defendant  may  demur.  So,  also,  he  may, 
if  the  incapacity  is  such  only  as  prevents  the  party  from  suing 
alone,  as  in  the  case  of  an  infant  or  a  married  woman,  an  idiot  or 
a  lunatic  :  in  which  cases,  if  no  next  friend  or  committee  be  named 
ia  the  bill,  a  demurrer  will  lie.^    Where  a  bill  against  an  Insurance 

1  1  Atk.  643. 

2  Ld.  Red.  162, 163.    In  the  case  of  EeniUrson  v.  Eenderson,  3  Hare,  100, 110, 118,  a  demurrer  was 

allowed  on  the  ground  that  the  whole  of  the  matters  were  in  question  between  the  parties,  and 
might  have  been  the  subject  of  adjudication  in  a  suit  before  the  Supreme  Court  of  New  f  oundland. 

3  Ld.  Bed.  153. 

4  Ante. 

5  Ante.    A  married  woman  may,  however,  under  certain"  circumstances,  sue  without  a  next  friend, 

and  an  idiot  or  lunatic  by  his  next  friend,  without  a  committee :  see  afUe. 
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Company  in  a  policy  alleged  that  the  policy  was  made  by  the  Com- 
pany, but  did  not  state  that  it  was  under  seal,  it  was  on  demurrer 
held  sufficient.^ 

This  objection  extends  to  the  whole  bill  f  and  advantage  may 
be  taken  of  it,  as  well  in  the  case  of  a  bill  for  discovery  merely,  as 
in  the  case  of  a  bill  for  relief :  for  the  defendant,  in  a  biU  for  dis- 
covery, being  always  entitled  to  costs,  after  a  fuU  answer,  as  a 
matter  of  course,  would  be  materially  injured  by  being  compelled 
to  answer  a  biU  by  persons  whose  property  is  not  at  their  own  dis- 
posal, and  who  are,  therefore,  incapable  of  paying  the  costs.  ^ 

We  come  now  to  the  consideration  of  demurrers  arising  upon 
objections  applying  more  specifically  to  the  matter  of  the  biU ; 
these  may  be  either :  I.  to  the  substance ;  or,  II.  to  the  form  in 
which  it  is  stated. 

I.  Demurrers  to  the  substance  are  :  1.  that  the  plaintiff  has  no 
interest  in  the  subject ;  2.  that  although  the  plaintiff  has  an  in- 
terest, yet  the  defendant  is  not  answerable  to  him,  but  to  some 
other  person ;  3.  that  the  defendant  has  no  interest ;  4.  that  the 
plaintiff  is  not  entitled  to  the  relief  which  he  has  prayed ;  5.  that 
the  value  of  the  subject-matter  is  beneath  the  dignity  of  the  Court; 
6.  that  the  bill  does  not  embrace  the  whole  matter ;  7.  that  there 
is  a  want  of  proper  parties ;  8.  that  the  bill  is  multifarious,  and 
improperly  confounds  together  distinct  demands;  9.  that  the 
plaintiffs  remedy  is  barred  by  length  of  time ;  10.  the  statute  of 
frauds ;  11.  that  it  appears  by  the  biU,  that  there  is  another  suit 
depending  for  the  same  matter. 

1.  In  a  former  section,  in  which  the  matter  of  a  bUl  has  been 
discussed,  the  reader's  attention  has  been  directed  to  the  decessity 
of  showing  that  the  plaintiff  has  a  claim  to  the  thing  demanded, 
or  such  an  interest  in  the  subject  as  gives  him  a  right  to  institute 
a  suit  concerning  it.  * 

2,  3.  The  same  section  also  exhibits  the  nature  of  the  privity 

1  W*rlanan  v.  The  Royal  Insurance  Company,  16  Grant,  1S5. 

2  Gilbert  v.  Lewis  1  De  G.  J.  &  S.  38 :  9  Jur.  N.  S.  187. 

3  See  post, 
i  Ante. 
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which  it  is  necessary  the  bill  should  ayer  to  be  existing  between 
the  plaintiif  and  defendant,  and  the  application  of  the  rule  which 
requires  that  the  biU  should  show  that  the  defendant  has  an  inter- 
est in  the  subject-matter  of  the  suit.  It  also  points  out  the 
exceptions  to  the  rule,  in  certain  cases  in  which  persons,  who  have 
no  interest  in  the  subject-matter,  may  be  made  parties  for  the  pur- 
pose of  eliciting  discovery  from  them,  and  in  which  they  are  pre- 
vented from  availing  themselves  of  a  demurrer,  to  avoid  answering 
the  bill.  1 

4.  It  has  been  before  stated  ^  as  one  of  the  requisities  to  a  bill 
that  it  should  pray  proper  relief:  to  which  may  be  added,  that  if 
for  any  reason  founded  upon  the  substance  of  the  case,  as  stated  in 
the  bill,  the  plaintiff  is  not  entitled  to  the  relief  he  prays,  the 
defendant  may  demur.  Many  of  the  grounds  of  demurrer,  already 
mentioned,  may  perhaps  be  referred  to  this  head ;  and  in  every 
instance,  if  the  case  stated  is  such  that,  admitting  the  whole  bill 
to  be  true,  the  Court  ought  not  to  give  the  plaintiff  the  relief  or 
assistance  he  requires,  either  in  the  whole ,  or  in  part,  the  defect 
thus  appearing  on  the  face  of  the  bill  is  a  sufficient  ground  of 
demurrer. 

It  is  to  be  observed,  in  this  place,  that  the  question  upon  a  de- 
murrer of  this  nature  is,  frequently,  not  whether,  upon  the  case 
made  by  the  bill,  the  plaintiff  is  entitled  to  all  the  relief  prayed, 
but  whether  he  may,  under  the  prayer  for  general  relief,  be  entitled 
to  some  relief  ^  The  question,  how  far  the  defects  in  the  relief 
prayed  in  the  prayer  for  special  relief  may  be  supplied  under  the 
prayer  for  general  relief,  which  forms  part  of  every  biU,  has  been 
before  discussed* ;  it  is  only  necessary  now  to  remind'  the  reader, 
that  such  relief  must  be  consistent  with  the  special  prayer,  as  well 
as  with  the  case  made  by  the  biU. 

5.  It  has  been  before  observed,  that  every  bill  must  be  for  a 
matter  of  sufficient  value  :  otherwise,  it  wUl  not  be  consistent  with 
the  dignity  of  the  Court  to  entertain  it.^  The  usual  method  of 
taking  advantage  of  an  objection  of  this  nature  is,  as  we  have 
seen/  by  motion  to  take  the  bill  off  the  file.     There  is  no  doubt, 

1  i6.         2  lb.        3  li.         i  Ante.         5  li.  6  li. 
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however,  that  if  the  objection  appears  upon  the  face  of  the  bill,  a 
demurrer,  upon  the  ground  of  inadequacy  of  value,  will  be  held 
good. 

6.  A  bill  must  not  only  be  for  matter  of  a  sufficient  value,  but 
it  must  be  for  the  whole  matter.  It  is  not,  however^  necessary  to 
discuss  here  Ihe  principle  and  application  of  this  rule,  the  reader's 
attention  having  been  already  fully  called  to  it.^  .All  that  need  be 
said  is,  that  if  it  appears  by  the  bill  that  the  object  of  the  suit  does 
not  embrace  aU  the  relief  which  the  plaintiff  is  entitled  to  have 
against  the  defendant,  under  the  same  representation  of  facts,  it 
will  be  liable  to  demurrer,  uidess  it  comes  within  any  of  the  excep- 
tions before  pointed  out.^ 

7.  The  question :  who  are  the  proper  parties  to  be  brought 
before  the  Court,  for  the  purpose  of  enabling  a  Court  of  Equity  to 
do  complete  justice,  by  deciding  upon  and  settling,  the  rights  of  all 
persons  interested  in  the  subject  of  the  suit,  so  as  to  make  the 
performance  of  the  order  of  the  Court  perfectly  safe  to  those  who 
are  compelled  to  obey  it,  and  to  prevent  future  litigation,  has  been 
before  so  fully  discussed,^  that  nothing  remains  to  be  said  upon 
it  here,  further  than  to  remind  the  reader,  that  wherever  a  want  of 
parties  appears  on  the  face  of  a  biU,  it  is  a  cause  of  demurrer : 
unless  a  sufficient  reason  for  not  bringing  them  before  the  Court  is 
suggested,  or  unless  the  bill  seeks  a  discovery  of  the  persons  inter- 
ested in  the  matter  in  question,  for  the  purpose  of  making  them^ 
parties* ;  but  it  is  no  answer  to  a  demurrer  that  the  addition  of 
the  party  would  render  the  biU  multifarious.^  In  consequence 
of  the  alterations  in  the  rules  of  the  Court  as  to  parties,  before 
pointed  out,  demurrers  for  want  of  parties  are  now  of  comparatively 
rare  occurrence.^ 

8.  The  subject  of  multifariousness  has  been  already  discussed ' ; 
and  it  need  only  be  added,  that  a  bill  is  demurrable  on  this  ground ; 

1  lUd.      2  Ibid. 

3  Ante. 

i  Ld.  Red.  iSo;  ante. 

5  Lujnsden  v.  Fraser,  i  M.  &  C.  589,  602;  and  as  to  amending  in  such  cases,  see  S,  C  ;  Attorneys 

General  v.   Tlte  Merchant  Tailors^  Company,  i  M.  &  K.  i8g,  igi,  and  ante. 

6  For  forms  of  demurrers  for  want  of  parties,  see  2  Van.  Hey.  81 :  as  to  demurrer  tor  misjoinder,  see 

Smithy.  Bogart,  10  Grant.  560;  Gartshore  v.  Gore  Bk.  13,  Grant.  187;  Westhrook  v.  Attorney- 
General,  11  Grant.  264. 

7  Ante,  et  seq. 
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and  that  a  demurrer  for  multifariousness  goes  to  the  whole  feUl, 
and  it  is  not  necessary  to  specify  the  particular  parts  of  the  bill 
which  are  multifarious'^ 

9.  In  determining  whether  the  length  of  time  which  has  elapsed 
since  the  plaintiff's  claim  arose  is  a  bar  to  the  relief  which  he  asks, 
Courts  of  Equity  have  considered  themselves  bound  by  the  Statute 
of  Limitations,  21  Jac.  I.  c.  16,  as  to  all  legal  titles  and  demands : 
although  suits  in  Equity  are  not  within  the  words  of  that  statute^  ; 
and  as  to  all  equitable  titles  and  demands,  they  act  in  analogy  to 
the  statute.^?  The  modern  Statutes  of  Limitations  apply,  for  most 
purposes,  to  suits  in  Equity,  as  well  as  actions  at  Law.  The  objec- 
tion of  lapse  of  time  was  formerly  considered  a  proper  ground  for  a 
plea,  and  not  for  a  demurrer ;  and  in  Gregor  v.  Molesworth,^  Lord 
Hardwicke  refused  to  allow  a  demurrer  of  this  nature,  alleging  as 
his  reason,  that  several  exceptions  might  take  it  out  of  the  length 
of  time,  as  infancy,  or  coverture,  which  the  party  should  have  the 
advantage  of  showing,  but  which  cannot  be  done  if  demurred  to. 
This,  however,  can  hardly  be  a  sufficient  reason  for  the  distinction 
in  this  case  between  a  plea  and  a  demurrer,  as  the  plaintiff,  if  he 
has  any  reason  to  allege  to  take  his  case  out  of  the  bar,  arising 
from  the  length  of  time,  should  show  it  by  his  bill;  and  it  is  now 
clearly  the  rule  of  the  Court,  that  the  Statute  of  Limitations,  or 
objections  in  an£llogy  to  it,  upon  the  ground  of  laches,  may  be  taken 
advantage  of  by  way  of  demurrer,  as  well  as  by  plea.^ 

Where  there  is  no  positive  limitation  of  time  the  question 
whether  the  Court  will  interfere  or  not  depends  upon  whether 
from  the  facts  of  the  case,  the  Court  will  infer  acquiescence,  or 
confirmation,  or  a  release.  Such  inference  is  an  inference  of  fact, 
and  not  an  inference  of  law,  and  cannot  be  raised  on  demurrer  ^ ; 

1  East  India  Company  w.  Coles,  3  Swanst.  142  n.     For  forms  of  demurrers  for  multifariousness,  see  2 

Van!  Hey.  79,  80 ;  Cole  v.  Glover,  16  Grant.  392 ;  Mutchmore  v.  Davis,  14  Grant.  346. 

2  Hovetiden  v.  Lord  Annesley,  2  Sch.  &  Lef.  630,  631 ;  Hony  v.  Hony,  i  S.  &  S.  568,  580. 

3  \riBondy.  Hopkins,  i  Sch.    &  Lef.   428;  Hovenden.  v.   Lord  Annesley,    ubi  sup.  ;    Stackhmse  v. 

Bamston,  10  Ves.  466;  Ex  parte  Dewdney ,  15  Ves.  496;  Beckford  v.    Wade,   17  Ves.  96;  Lord 
Cholmondeley  v.  Lord  Clinton,  2  J.  &W.  i,  161,  192. 

4  2  Ves.  S.  109.     See  also  Aggas  1:  Pickerell,  3  Atk.  225 ;  Deloraine  v.  Browne,  3  Bro.  C.  C.  633,  646. 
.  Ld   Red.  212,  n.  ;  Saundi!rs  v.  Hord,  i  Ch.  Rep.  184;   Jenner  v.  Ttacey,j  P.  Wms.  287  n.  ;  Hoven- 

den  V.  Lord  Annsley,  2  Sch.  &  Lef.  607,  637  ;  Foster  v.  Hodgson,  19  Ves.  180 ;  Hoarey  Peck,  6 
Sim  SI  ;  Bampton  v.  Bircha.ll,  5  Beav.  67,  76 ;  Prance  v.  Sympsan,  Kay  678,  680  ;  Snath  v.  Jfox, 
6  Hare,  386,  391 ;  Rol/e  v.  Gregory,  8  Jur.  N.  S.  606;  10  W.  R.  7",  V.  C.  K. 
6  Cuthiert  v.  Creasy,  6  Mad.  189. 
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because  a  defendant  has  no  right  to  avail  himself,  by  demurrer,  of 
an  inference  of  fact  upon  matters  on  which  a  jury,  in  a  Court  of 
Law,  would  coUect  matter  of  fact  to  decide  their  verdict,  if  sub- 
mitted to  them,  or  a  Court  would  proceed  in  the  same  manner  in 
Equity.^ 

10.  The  non-compliance  with  the  requirements  of  the  Statute  of 
Frauds,  may  also  be  a  ground  of  demurrer ;  for  there  can  be  no 
doubt  but  that  a  biU  niay  contain  such  statements  as  to  entitle  a 
defendant,  by  general  demurrer,  to  take  advantage  of  the  want  of 
signature  to  an.  agreement :  because  it  might  appear  clftar  that  the 
plaintiff  was  not  entitled  to  the  relief  he  asked.^  It  is,  however 
more  usual  to  plead  this  statute,  as  it  is  seldom  that  the  biU  dis- 
closes everything  necessary  for  the  defence. 

11.  If  it  appears,  by  the  bill,  that  another  suit  is  pending  relating 
to  the  same  matter,  a  defendant  may  demur.  Such  a  demurrer, 
however,  will  not  hold,  unless  it  appears,  by  the  biU,  that  the  suit 
already  depending  wiU  afford  to  the  plaintiff  the  same  relief  as  he 
would  have  been  entitled  to,  under  the  bill  which  is  the  subject  of 
the  demurrer.^ 

II.  The  grounds  upon  which  a  bill  may  be  demurred  to,  by  reason 
of  a  deficiency  in  matters  of  form,  are,  as  we  have  seen,  as  foUows: — 
1.  Because  the  plaintiff's  place  of  abode  is  not  stated.*  2.  Because 
the  facts  essential  to  the  plaintiff's  right,  and  within  his  own  know- 
ledge, are  not  alleged  positively.^  3.  Because  the  bill  is  deficient 
in  certainty.^  4.  Because  the  plaintiff  does  not,  by  his  bill,  offer  to 
do  equity  where  the  rules  of  the  Court  require  that  he  should  do 
so' ;  or  to  waive  penalties  or  forfeitures,  where  the  plaintiff  is  in  a 
situation  to  make  such  waiver.^      To  these  may  be  added :   5.  the 

1  Ld.  Red.  213 

2  Per  Lord  lj3.Tig6.3\^\nField-v.  Hutchinson,  i  Beav.'6oo:  3  Jur.  792;  see  also  Howard  v.  Okeover, 

3  Swanst.  421,  n.  ;  Barkwork  v.  Young,  4  Drew,  i :  3  Jur.  N.  S.  34;  JVoodw-  Midgley,  5  De  G. 
M.  &  G.  41 ;  Middlebrook  v.  Bromley,  9  jur.  N.  S.  S14:  11  W.  R.  712,  V.  C.  K.  ;  Davies  v.  Otty, 
10  Jur.  N.  S.  606,  M.  R. 

3  Lawv  Righy,  i^'^ro.  C.  C.  60,  63;  see  also  Peareth  v.  Peareth,  Johns.  58:  5  Jur.  N.  S.  60; 

Singleton  v.  Selwyti,  p  Jur.  N.  S.  1149 :  I2  W.  R.  98,  V.  C.  W.  As  to  demurrers  on  the  ground  of 
res  judicata,  see  IVaine  v.  Crocker,  10  W.  R.  204,  L.  JJ. 

4  Ante. 

5  lb.)  on  this  head,  see  Smith  v.  Kay,  7  H.  L.  Ca.  760,  which  decided  that  the  point  must  be  raised 

on  demurrer. 

6  Ante, 

7  lb.         8  lb. 
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absence  of  the  proper  affidavit,  in  those  cases  in  which  the  rules  of 
the  Court  require  that  the  plaintiff's  biU  should  be  accompanied  by 
one.  A  bill  against  an  Insurance  Company  alleged  that  the  policy 
had  been  destroyed, — it  was  held  on  demurrer  that  an  affidavit  of 
the  fact  must  be  annexed  to  the  bill.^ 

The  grounds  of  demurrer  before  pointed  out  apply  to  the  relief 
prayed  by  the  bill,  and  not  to  the  discovery,  furtjier  than  as  it  is 
incidental  to  the  relief  It  has,  however,  been  stated  that  there 
are  cases  in  which  a  defendant  may  demur  to  the  discovery  sought 
by  the  bill :  although  such  demurrer  will  not  extend  to  preclude 
the  plaintiff '  from  having  the  relief  prayed,  provided  he  can 
establish  his  right  to  it  by  other  means  than  a  discovery  from  the 
defendant  himself. 

In  consequence  of  the  changes  which  have  taken  place  in  the 
practice  of  the  Court  of  Chancery,  demurrers  to  discovery  are  now 
of  rare  occurrence  (the  objection  being  almost  always  taken  by 
answer);  but  in  determining  the  question  whether  a  party  is  bound 
to  give  the  discovery  sought  by  the  other  side,  the  Court  is  guided 
by  the  same  rules  as  it  formerly  acted  on  in  allowing  or  overruling 
demurrers  to  discovery.  These  rules  (which  we  shall  now  proceed 
to  consider),  therefore,  still  remain  of  importance. 

Demurrers  to  discovery  may  be  arranged  under  the  following 
heads : — I.  That  the  discovery  may  subject  the  defendant  to  pains 
and  penalties,  or  to  some  forfeiture,  or  something  in  the  nature  of 
forfeiture.  II.  That,  in  conscience,  the  defendant's  right  is  equal  to 
the  plaintiff's.  III.  That  the  discovery  sought  is  immaterial  to  the 
relief  prayed.  IV.  That  the  discovery  would  be  a  breach  of  pro- 
fessional confidence.  V.  That  the  discovery  relates  only  to  the 
defendant's  case.  VI.  That  a  third  party  has  an  interest  in  the  dis- 
covery, and  ought  not  to  be  prejudiced.  VII.  That  the  discovery 
might  be  injurious  to  public  interests. 

I.  We  have  before  seen,  that  in  cases  where  the  plaintiff  is  the 
person  who  is  entitled  to  the  advantage  of  the  penalty,  or  of  the  for. 
feiture,   to   which  the  defendant]  would  render  himself  liable  by 

1  ]VorkmanVtRoyal  Insiiiance  Company^  i6  Grant.  i85. 
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making  the  discovery  sought,  he  may  obviate  a  demurrer  by  ex- 
pressly waiving  his  right  to  the  penalty  pr  forfeiture  in  his  biU  ■}  the 
effect  of  -which  waiver  is,  to  enable  the  defendant,  in  case  the  plain- 
tiff should  sue  him  for  the  penalty,  or  endeavour  to  take  advantage 
of  the  forfeiture,  to  apply  to  the  Court  for  an  injunction  to  restrain 
him  from  proceeding^  But  where  the  forfeiture  or  penalty  is  not  of 
such  a  nature  that  the  plaintiff  can,  by  waiver,  relieve  the  defendant 
from  the  consequence  of  his  discovery,  a  demurrer  will  hold  ;  for  it 
is  a  general  rule,  that  no  one  is  bound  to  answer  so  as  to  subject 
himself  to  punishment,  in  whatever  manner  that  punishment  may 
arise,  or  whatever  may  be  the  nature  of  that  punishment :  whether 
it  arises  by  the  Ecclesiastical  Law,  or  by  the  law  of  the  land^.  This 
rule  is  not  confined  to  cases  in  which  the  discovery  must  necessarily 
subject  the  defendant  to  pains  and  penalties,  but  it  extends  to  cases 
where  it  may  do  S0.4  If,  therefore,  a-  bill  alleges  any  thing  which,  if 
confessed  by  the  answer,  may  subject  the  defendant  to  a  crimiaal 
prosecution^,  or  to  any  particular  penalties,  as  maintenance^ 
champerty,^  simony,^  or  subornation  of  perjury®,  the  defendant 
may  object  to  the  discovery.  In  the  application  of  this  principle  it 
has  been  held,  that  a  married  woman  will  not  be  compelled  to  answer 
a  bill  which  would  subject  her  husband  to  a  charge  of  felony. i" 

It  is  not  necessary  to  the  validity  of  an  objection  of  this  nature, 
that  the  facts  inquired  after  should  have  an  immediate  tendency  to 
crimuiate  the  defendant ;  he  may  equally  object  to  answeriag  the 
circumstances,  though  they  have  not  such  an  immediate  tendency^^ 
This  was  very  clearly  laid  down  by  Lord  Eldon,in  Paxtonv.  Bouglas^^, 
ia  which  his  Lordship  said,  "  In  no  stage  of  the  proceedings  in  this 
Court  can  a  party  be  compelled  to  answer  any  question,  accusing 

1  Ante.     For  form  of  demurer,  where  the  penalty  of  forfeiture  is  not  waived,  see  2  Van,  Hey.  82. 

2  Ante. 

,  3  Brmamword  v.  Edwards,  2  Ves.  S.  243,  245 :  Harrison  y.  fKmthcote,  1  Atlc.  628,  638 :  see  also  Park- 
hurst  V.  Lowten,  2  Swanst.  214 ;  Hare  on  Discovery,  131-132,  where  the  cases  are  classed. 

4  Harrison  v.  Southcote,  1  Atli.  639. 

6  East  India  Company  v.  Campiel,  1  Ves.  S  246  ;  Chetwynd  v.  Linden,  2  Ves  S.  460  ;  Cartwrightv. 
Qreen,  8  Ves.  406  :  Clandge  v.  Hoare,  14  Ves.  69,  65 ;  Macfallum  v.  Turton,  2  Y.  &  J.  183.  For' form 
of  demurrer  in  such  case,  see  2  "Van.  Hey.  83. 

6  Penrice  v.  Parker,  Eep.  t.  Finch,  76 ;  Sharp  v.  Carter,  3  P.  Wms.  376  ;  Wallis  v.  Duke  of  Port- 
land, 3  Ves.  494  ;  affirmed  hy  H.  L.  *.  761 ;  Mayor  6f  London  v.  Ainsley,  1  Anst.  168  :  Scott  v.  MUler, 
Johns.  220,  328  :  6  Jur.  N.  S.  858. 

7  Hartley  v.  Rwsell,  2  S.  &  S.  244,  25J. 

8  Attorney-General  v.  Sltdel,  Prec.  Ch.  214  ;  Parkhurst  v.  Lowten,  1  Mer.  391,  401. 

9  Seliy  v.  Crew,  2  Anst.  604 ;  Baker  v.  Pritchard;  2  Atk.  389 ;  as  to  discovering  returns  made  to  In- 
come Tax  Commissioners,  see  Mitchell  v.  Koecker^  11  Beav.  380  :  13  Jur.  797. 

10  Cartwright  v.  Green,  8  Vea.  406,  410 ;  amte. 

11  East  India  Company  v.  Campbel,  ubi  sup.  ;  see  also  Lee  v.  Reed,  6  Beav.  381,  386. 

12  19  Ves.  226,  227 ;  and  see  Maccallum  v.  Turton,  and  Cla/ridge  v.  Hoare,  ubi  sup. ;  Thorpe  v. 
Macauley,  6  Mad.  218,  229. 
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himself,  or  any  one  in  a  series  of  questions  that  has  a  tendency  to 
that  effect :  the  rule  in  these  cases  being,  that  he  is  at  liberty  to 
protect  himself  against  answering,  not  only  the  direct  question, 
•whether  he  did  what  was  illegal,  but  also  every  question  fairly  appear- 
ing to  be  put  with  the  view  of  drawing  from  him  an  answer  contain- 
ing nothing  to  affect  him,  except  as  it  is  one  link  in  a  chain  of 
proof  that  is  to  affect  him." 

It  results  from  the  principle  above  laid  down,  that  a  defendant  is 
not  bound  to  make  any  discovery  which  may  tend  to  show  himself 
;to  have  been  guilty  of  any  moral  turpitude,  which  may  expose  him 
to  ecclesiastical  censure  ;  thus,  it  has  been  held,  that  a  defendant  is 
not  bound  to  discover  whether  a  child  was  born  out  of  lawful  wed- 
lock''^ ;  nor  is  an  unmarried  woman  bound  to  discover  whether  she 
and  the  plaintiff  cohabited  together^.  It  has  been  held,  however,  that 
a  woman  is  bound  to  discover  where  her  child  was  born,  though  it 
might  tend  to  show  the  child  to  be  an  alien^.  It  has  also  been  held, 
that  though  plarties  may  demur  to  any  thing  which  may  expose  them 
to  ecclesiastical  censure,  a  defendant  cannot  protect  himself  from  dis- 
covery whether  he  has  or  has  not  a  legitimate  son* ;  and  it  is  to  be 
observed,  that  the  objection  to  answering,  upon  the  ground  that  the 
answer  might  show  a  defendant  to  be  guilty  qf  moral  turpitude, 
appears  to  be  confined  to  those  cases  where  the  moral  turpitude  is  of 
such  a  nature  as  would  lay  the  party  open  to  proceedings  in  the 
Ecclesiastical  or  other  Courts.  In  other  cases,  a  defendant  is  bound 
"to  answer  fully,  notwithstanding,  his  answer  may  cast  a  very  great 
degree  of  reflection  on  his  moral  character^ ;  or  may  render  him 
liable  for  fraudulent  dealingse ;  therefore,  where  a  defendant  demurred 
to  such  part  of  the  bill  as  sought  a  discovery  from  her,  as  to  a  con- 
spiracy or  attempt  to  set  up  a  bastard  child,  which  she  pretended  to 
have  by  a  person  who  kept  her,  and  was  desirous  to  have  a  child  by 
her  the  demurrer  was  overruled' :  because  the  conspiracy,  or  attempt 

1  Attormv-General  v  Suplessis,  Parker,  163.     As  to  proof  of  non-access  and  how  tar  parents  can 

bastardize  their  issue,  see  Arum  v.  Anon,  22  Beav.  481 ;  2.3  Beav.  273;  Legge  v.  Edmonds,ii6  L. 
J.  Ch.  126  V.  C.  W. ;  Plowes  v.  Boasey,  2  Dr.  &  Sm.  146 ,  8  Jur.  J^".  S.  352 ;  and  other  cases  col- 
Jected  in  Taylor  on  Evid.  s.  868. 

2  Franco  v.  Bolton,  3  Ves.  368,  371,  372;  see  on  this  subject  Bmyon  v.  Nettle/old,  3  M'N.  &  G.  94, 

and  the  cases  collected  in  the  note  *.  100. 

3  Attorney-General  v.  Duplesis,  vbi  sup. 
itJi'iMcAv.i^mcA,  2Ves.  S.491,  493. 

6  Per  Lord  Eldon,  in  Parkhurst  v.  Lowten,  1  Mer.  400. 

6  fiwi'teidev.  Outra/m,  3  Jur.  N.  S.  39,  V.  C.  W. 

7  Chetwynd  v.  lAndon,  2  Ves.  S.  460. 
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to  set  up  the  bastard,  not  being  alleged  to  have  been  for  the  purpose 
of  defeating  the  heir,  was  not  of  itself  an  offence. 

where  the  discovery  might  subject  a  defendant  to  penalties  to 
which  the  plaintiff  is  not  entitled,  and  which  he  consequently  cannot 
waive,  yet,  if  the  defendant  has  expressly  covenanted  not  to  plead  or 
demur  to  the  discovery  sought,  he  wiU  be  compelled  to  answer.  ^ 
And  where  a  person,  by  his  own  agreement,  subjects  himself  to  a 
payment,  in  the  nature  of  a  penalty,  if  he  does  a  particular  act,  a 
demurrer  to  a  discovery  of  that  act  wiU  not  hold^ ;  thus,  were  a 
lessee  covenanted  not  to  dig  loam,  with  a  proviso  that,  if  he  did,  he 
should  pay  to  the  lessor  20s.  a  cart  load,  and  he  afterwards  dug  great 
quantities  :  upon  a  bill  being  filed  by  the  lessor  for  a  discovery  of  the 
quantities,  waiving  any  possible  forfeiture,  a  demurrer  by  the  lessee, 
because  the  discovery  might  subject  him  to  a  payment  by  way  of 
penalty,  was  overruled^.  Upon  the  same  principle,  where  servants 
to  a  company  bound  themselves  to  pay  a  specified  sum,  in  case  of  a 
breach  of  the  regulations  of  their  service,  they  cannot  protect  them- 
selves from  answering,  as  to  breaches,  because  they  would  be  sub- 
ject to  a  penalty.4 

Upon  the  principle  that  the  Court  will  not  allow  a  man  to  con-, 
tradict  what  he  has,  either  by  his  actions  or  express  words,  asserted, 
it  has  been  held,  that  a  person  who  represents  himself  to  be  a  broker 
of  the  city  of  London,  and  is  employed  in  that  character,  cannot 
afterwards  protect  himself  from  discovery  on  the  ground  that  he  was 
not  licensed  to  act  as  broker,  and  that,  by  answering,  he  may  expose 
himself  to  penalties. 

It  would  appear;  Jiat  where  a  defendant  is  entitled  to  the  protec- 
tion of  the  Court  against  a  discovery  tending  to  establish  a  criminal 
charge,  he  cannot  deprive  himself  of  the  benefit  of  it  by  any  agree- 
ment whatever.'' 


1  Smith  Sea  Campcmy  v.  Bvmsted,  1  Eq.  Cj..  Ab.  77,  pi.  16  ;  East  India  Company  v.  Atkins,  cited 

*. :  1  Stra.  168  ;  Paxton  v.  Douglas,  16  Ves.  239. 

2  Ld.  Red.  195 ;  Morse  v.  Buclcworth,  2  Vem.  443  ;  East  India  Company  v.  Ifeave,  6  Ves.  173, 186. 

3  Ld.  Red.  196,  196. 

4  African  Company  v.  Parish,  2  Vem.  244  ;  East  India  Company  v.  Seave,  vhi  sup. 

5  Green  v.  Weaver,  1  Sim.  404,  432  ;  Rdbmson  v.  Kitchen,  21  Beav.  366 ;  2  Jur.  N.  S.  57  ;  *.  294  ;  8 

De  G.  M.  &  G.  88. 

6  Lea  v.  Seed,  6  Beav.  381,  386.    This  appears  to  be  confined  to  criminal  cases :  see  observation  of  Sir 

J.  Romilly,  M.  R.,  in  Robinson  v.  Kitchin,  21  Beav.  366,  370. 
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The  rule  that  a  defendant  is  not  bound  to  answer,  in  cases  which 
may  subject  him  to  punishment  or  penalties,  appears  to  be  liable  to 
modification,  in  some  cases,  where  the  facts  charged"  in  the  bill  would 
amount  to  conspiracy  ;  and  also,  in  certain  cases,  where  the  defen- 
dants would  appear  to  be  guilty  of  fraud,  or  of  publishing  a  libel 
which  might  be  the  subject  of  indictment ;  as  in  the  cases  mentioned 
by  Lord  Eldon,  in  Macauley  v.  Shakell,^  as  having  frequently 
occurred  in  the  Court  of  Exchequer,  in  which  it  was  the  practice  with 
underwriters,  where  policies  of  insurance  were  found  to  be  affected 
with  gross  frauds,  to  bring  the  parties  into  Court,  and  compel  them 
to  answer,  by  stating  in  their  biUs  frauds  which  would  have  been 
indictable. 

It  may  be  mentioned  here,  that  the  Legislature  has,  in  some  cases, 
expressly  provided,  that  parties  to  transactions  rendered  illegal  by 
statute,  shall  be  compelled  to  answer  bills  in  Equity  for  the  discovery 
of  such  transactions  :  in  such  cases,  of  course,  the  defendant  cannot 
prQtect  himself  from  the  discovery  required,  on  the  ground  that  it 
will  render  him  liable  to  the  penalties  imposed  by  the  statute  itself. 
Thus,  trustees  and  other  persons  who  are  liable  to  a  criminal  prose- 
cution for  the  fraudulent  mis-application  of  monies  intrusted  to 
them,  are,  nevertheless,  bound  to  give  discovery,  in  answer  to  a  bill 
in  Equity.^  So,  also,  a  person  infringing  a  trade  mark,  though 
liable  to  prosecution,  must  give  discovery  in  Equity.* 

If  a  party  be  liable  to  a  penalty  or  forfeiture,  provided  he  is  sued 
within  a  limited  time,  and  the  suit  is  not  commenced  till  after  the 
limitation  has  expired,  the  defendant  will*  be  bound  to  answer  fully, 
even  though,  by  so  doing,  he  may  expose  his  character  and  conduct 
to  reflection ;  ^  and  it  seems,  that  the  plaintiff  is  entitled  to  an 
answer,  if  the  liability  ceases  after  the  defence  has  been  put  in,  and 
before  it  is  heard,  even  though  there  was  a  liability  at  the  time  of 
putting  in  his  defence.  This  has  been  decided  upon  a  plea,  ^  and 
upon  exceptions  to  an  answer  ;'  and  there  is  no  doubt  that  the 
same  decision  would  be  come  to  upon  demurrer. 

1  JDwrntiurv.  Corporation  of  CkippenJiam,  14  Vea.  245, -251;  see  also  Lord  Eldon's  observation  in 

Mayor  of  London  v.  Levy^  8  Ves.  404  ;  and  Hare  on  Disc.  143. 

2  1  Bligh,  N.  S.  96. 

3  24  &  2S  Vic.  c.  96,  ss.  75—86. 

4  25  &  26  Vic.  c.  88,  s,  11. 

5  Parkhwst  v.  Lowten,  1  Mer.  400. 

6  Corporation  of  Trinity  Souse  v.  Burge,  2  Sim.  411. 

7  WUliaims  v.  Farrington,  i  Bro.  C  0.  88. 
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It  has  been  before  stated,  that  if  the  executor  or  administrator  of 
a  parson  bring  a  bill  for  tithes,  he  need  not  offer  to  accept  the  single 
value  :  '  the  reason  of  which  rule  is,  that  the  treble  value  is  not 
given,  by  the  statute,  to  the  representatives  ;  and  there  can  be  no 
doubt  that  the  same  reason  wUl  be  valid  against  aUowiag  a  demurrer, 
in  all  cases,  where  the  penalty  is  personal,  and  does  not  survive  to 
the  representatives  of  a  person  entitled  to  sue  for  it.  '' 

A  defendant  cannot  refuse  to  give  discovery  on  the  ground  that  it 
will  expose  him  to  penalties  in  a  foreign  country". 

Some  of  the  cases  iu  which  a  demurrer  will  lie  to  a  bOl,  on  the 
ground  that  the  discovery  required  will  expose  the  defendant  to  a 
forfeiture  have  been  before  referred  to,*  for  the  purpose  of  illus- 
trating the  principle,  that  where  it  is  in  the  power  of  a  plaintiff  to 
waive  Such  forfeiture,  his  admission  to  do  so  may  be  taken  advan- 
tage of  by  demurrer.  The  bill,  however,  will  be  equally  liable  to 
this  species  of  objection,  in  cases  where  the  plaintiff  has  no  power 
to  waive  the  effects  of  the  discovery,  as  in  those  where  he  has  such 
power,  and  omits  to  exercise  it ;  therefore,  where  the  discovery 
sought  by  an  information  woiild  have  subjected  the  defendants  to  a 
quM  warranto,  a  demurrer  was  allowed.^  In  like  manner,  where 
a  legacy  was  given  to  a  woman,  on  her  marriage,  with  a  condition, 
that  if  she  married  without  the  consent  of  the  trustees  under  the 
win,  the  legacy  was  to  be  forfeite  ',.and  a  bill  was  filed  against  the 
legatee  for  a  discovery  whether  any  marriage  had  taken  place,  in 
which  it  was  alleged  she  had  married  without  consent :  Lord  Hard- 
wicke  allowed  the  demurrer,  as  she  could  not  answer  to  the  marriage 
without  showing,  at  the  same  time,  that  it  was  against  consent.  ^ 
In  a  case  of  this  nature,  where  the  husband  and  wife  put  in  separate 
answers,  under  an  order  for  that  purpose,  and  the  husband,  by  his 
answer,  admitted  the  marriage  without  consent,  but  the  wife  omitted 
to  do  so.  Lord  Talbot,  upon  exceptions  being  taken  to  her  answer, 
said,  that  he  could  not  reconcile  himself  to  compelling  a  wife  to  con- 

1  Ante.  \ 

2  See  Hare  on  Disc.  148- 

3  King  of  the  Two  Sicilies  v.  Wilcox,  1  Sim.  N.  S.  301  :  15  Jur.  214. 

4  Ante.  , 

5  Attorney-General  V.  Reynolds,  1  Eq.  Ca.  Ab.  131,  pi.  10. 

e  CkamieyY.I'enhoulet.  iVes.S.  266;  S,  C.  nom.  Chmmoey  v.  Tahourden,  2  Atk.  392;  see  also 
Hambrook  v.  Smith,  17  Sim.  209 ;  10  Jur.  144 ;  Cooke  v.  Tnmer,  14  Sim.  218  ;  8  Jur.  703 
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fess  that  by  which  she  might  forfeit  all  that  she  had  in  the  world, 
and  held  the  answer  to  be  sufficient.^ 

The  principle,  that  a  defendant  is  not  bound  to  .give  discovery 
which  will  expose  him  to  a  forfeiture,  applies  equally,  whether  the 
forfeiture  is  enforceable  in  Equity  or  at  Law.^ 

The  rule  applies  only  to  cases  where  a  forfeiture,  or  something  in 
the  nature  of  a  forfeiture,  may  be  incurred  :  where  the  discovery 
sought  merely  extends  to  the  performance  of  a  condition,  upon  failure 
in  which  a  limitation  over  is  to  take  effect,  the  defendant  cannot 
protect  himself  from  the  discovery.  Thus,  where  a  husband,  by 
will,  gave  an  estate  his  wife,  whilst  she  continued  his  widow,  with  a 
limitation  over  in  case  of  her  second  marriage,  and  the  remainder- 
man brought  a  bill  against  her,  in  which  he  sought  a  discovery  of 
her  second  marriage  :  upon  the  defendant  demurring  to  the  discovery, 
as  subjecting  her  to  a  forfeiture.  Lord  Talbot  overruled  the  de- 
murrer.^ A  demurrer,  also,  will  not  prevail  where  the  discovery 
is  of  a  matter  which  shows  the  defendant  disqualified  from  having 
any  interest  or  title  :  as  whether  a  person  claiming  a  real  estate, 
under  a  devise,  be  an  alien,  and  consequently  incapable  of  taking  by 
purchase.  *  A  distinction,  however,  appears  to  exist,  in  this  res- 
pect, between  incapacities  which  are  the  result  of  general  principles 
of  Law,  and  those  which  are  imposed  by  the  Legislature,  by  way  of 
penalty  or  forfeiture ;  thus,  before  the  repeal  of  the  statutes  im- 
posing disabilities  upon  persons  professing  the  Popish  re]igion,5  it 
was  held,  that  a  defendant  was  not  obliged  to  discover  whether  he 
was  a  Papist  or  not.  ^  Upon  the  .same  principle,  it  has  been  held, 
that  where  a  bill  sought  a  discovery,  whether  a  clergyman  had  been 
presented  to  a  second  living  which  avoided  the  first,  under  the  statute 
21  Hen.  VIII.,  a  demurrer  to  the  discovery  of  that  fact  would  lie  : 
because  the  incapacity  of  holding  the  first  living,  incurred  by  the 
acceptance  of  the  second,  was  in  the  nature  of  a  penalty  imposed  by 
the  statute.  ' 

1  Wrottesley  v.  Bendish,  S  P.  Wms.  236,  239 ;  ante. 

2  Attorney-General  v.  Litcas,2  Hare,  566. 

3  Cited  Chauneey  r.  Tahourden,  2  Atk.  3B3 ;  Chancey  v.  Fenhoulet,  2  Ves.  S.  265 ;  Lucas  t.  Evans, 

3  Atk.  260  ;  Eainhrook  v.  Smith,  ubi  Sup,;  see  contra  Monnins  v.  Monnins,  2  Ch.  Rep.  68. 

4  Attorney-General  v.  Dv/plessis,  Parker  144. 

5  11  &  12  Will.  III.  c.  4,  s.  4, 

6  Smith  V.  Read,  1  Atk.  526  ;  Harrison  v.  Southcote,  ib.  528  ;  2  Ves.  S.  389,  395. 

7  Boteler  v.  AUington,  3  Atk.  463,  458. 
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A  defendant,  in  order  to  protect  himself  from  answering,  on  the 
ground  that  the  discovery  of  the  matters  inquired  after,  would 
expose,  or  tend  to  expose,  him  to  penalties,  must  state,  upon  oath, 
his  belief  that  such  would  be  the  case  :  a  submission  of  the  question 
to  the  Court  is  not  suiEcient.i 

II.  If  a  defendant  has,  in  conscience,  a  right  equal  to  that  claimed 
by  a  person  filing  a  biU  against  him,  though  not  clothed  with  a 
perfect  legal  title,  a  Court  of  Equity  will  not  compel  him  to  make 
any  discovery  which  may  hazard  his  title ;  and  if  the  matter  appear 
clearly  on  the  face  of  the  biU,  a  demurrer  will  hold.^  The  most 
obvious  case  is  that  of  a  purchaser  for  a  valuable  consideration, 
without  notice  of  the  plaintiff's  claim.^  Upon  the  same  ground,  a 
jointress  may,  in  many  ca^es,  demur  to  a  bill  filed  against  her  for  a 
discovery  of  her  jointure  deed,  if  the  plaintiff  is  not  capable  of  con- 
firming, or  the  bin  does  not  ofier  to  confirm,  her  jointure,  and  the 
facts  appear  sufiiciently  upon  the  face  of  the  bill :  though,  ordinarily, 
advantage  is  taken  of  this  defence  by  plea.* 

III.  A  defendant  is  not  compellable  to  discover  anything  imma- 
terial to  the  relief  prayed  by  the  bill.^  Upon  this  ground,  upon  a 
bill  filed  by  a  mortgagor  against  a  mortgagee  to  redeem,  and  seeking 
a  discovery  whether  the  mortgagee  was  a  trustee,  a  demurrer  to  the 
discovery  was  allowed  :  for,  as  there  was  no  trust  declared  upon  the 
mortgage  deed,  it  was  immaterial  to  the  plaintifis  whether  there  was 
any  trust  reposed  in  the  defendant  or  not.*  So,  where  a  biU  was 
filed  by  the  lord  of  a  borough,  praying  a  discovery  whether  a  person 
applying  to  be  admitted  a  tenant  was  a  trustee  or  not,  a  demurrer 
was  allowed  :  '  and  where  a  bill  was  brought  for  real  estate,  and 
sought  discovery  of  proceedings  in  the  Ecclesiastical  Court  upon  a 
grant  of  administi'ation,  the  defendent  demurred,  successfully,  to  that 
discovery.^      In   like   manner,  where  a  bill  was  filed  to  establish  an 

1  Scott  v.  Miller,  (No.  2,)  Johns,  328  ;  6  Jur.  N.  S.  858. 

2  Ld.  Red.  199  ;  see  GUga  v.  Legh,  4  Mad.  193,  207. 

3  Ld.  Red.  199  ;  Jarrard  v.  Saunders,  2  Ves.  J.  468 ;  see  Sweet  v.  So^thcote,  2  Bro.  C.  C.  C6. 

4  Ld   Red.  199  ;  Chamberlain  v.  Knapp,  1  Atk.   62  :  Senliouse  v.  Earl,  2  Ves    S.  450 ;  see  also 

Leech  v.  Trollop,  ih.  602  from  which  it  appears,  that  a  widow  is  not  bound  to  discover  her  join- 
ture deed,  by  her  answer  (even  where  the  bill  offers  to  confirm  it),  till  the  confirmation  has  been 
effecte  . 

5  Ld.  Red.  191. 

6  Harvey  v.  Morris,  Rep.  t  Finch.  214. 

7  Lord  Montague  v.  Dudman,  2  Ves.  S.  396,  398. 

8  Baker  v.  Pritchard,  2  Atk.  388. 
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agreement  entered  into  before  marriage,  by  which  a  separate  estate 
was  secured  to  the  defendant's  wife,  and  praying  a  discovery  of 
several  unkindnesses  and  hardships  which  the  defendant,  as  it  was 
pretended,  had  used  towards  his  wife,  to  make  her  recede  from  the 
agreement,  and  the  defendant  demurred  to  the  discovery,  the  de- 
murrer was  allowed,  i  But  in  general,  if  it  can  be  supposed  that 
the  discovery  may  in  any  way  be  material  to  the  plaintiff,  for  the 
purposes  of  the  suit,  the  defendant  will  be  compelled  to  make  it ;  ^ 
thus,  where  a  bill  called  for  a  discovery  of  cases  laid  before  counsel, 
and  their  opinion,  Lord  Eldon  held,  that  the  plaintiff  had  no  right 
to  a  discovery  of  the  opinions  of  counsel,  but  only  of  the  cases.  ^ 
And  now,  the  cases,  if  prepared  subsequently  to,  or  in  contemplation 
of,  the  litigation,  are  also  protected.* 

IV.  The  last  case  brings  us  to  the  consideration  of  those  causes 
of  demurrer  to  discovery,  which  are  the  consequence  of  the  privi- 
lege resulting  from  professional  confidence.  The  privilege  conferred 
by  this  species  of  confidence  applies,  though  in  a  different  degree,  to 
both  the  adviser  and  the  client.  The  application  of  the  rule,  with 
regard  to  professional  confidence,  to  discovery  required  from  the 
client,  has  been  exemplified  in  the  case  already  referred  to  of 
Richards  v.  Jackson,  in  which  Lord  Eldon,  as  we  have  seen,  held, 
that  if  the  demurrer  had  been  confined  to  the  discovery  of  the  opi- 
nions, it  would  have  been  good ;  and  the  rule  has  since  been  extended 
to  exempt  a  defendant  from  the  discovery  of  the  case  itself,  and  to 
all  confidential  communications  which  have  passed  in  the  progress 
of  the  cause  itself,  and  with  reference  to  it  before  it  was  instituted^ ; 
and  also  to  letters  written  by  a  defendant  to  his  solicitor,  after  a 
dispute  between  him  and  the  plaintiff  had  arisen,  with  the  view  to 
taking  the  opinion  of  counsel  upon  the  matter  in  question,  and 
which  afterwards  became  the  subject  of  the  suit.^  The  rule  also 
extends  to  all  observations, 'notes,  and  remarks  made  by  counsel 
upon  their  briefs,  but  the  briefs  themselves,  so  far  as  they  are  copies 


1  B'icksv  Nelthorpe,  lY em.  204:. 

2  Ld  Eed.  193. 

3  Richards  v.  Jackson,  18  Ves.  472. 
i  Post. 

5  Garland  v.  Scott,  3  Sim.  396  ;  Bolton  v.  Corporation  of  Limrpool,  ib.  467,  487  ;  1  M.  &  K.  S8,  93  ; 

Hughes  v.  Biddulph,  4  Russ.  190  ;  Woods  v-  Woods,  4  Hare,  83,  86. 

6  Vent  V.  Paoey,  i  Russ.  193 ;  Greenough  v.  Gaskell,  1  M.  &  K.  98, 101. 
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of  matter  otherwise  publici  juris}  and  counsel's  endorsement,  or 
note  of  any  order  made  by  the  Court/  are  not  privileged. 

The  rule  has  been  adopted  out  of  regard  to  the  interests  of  justice, 
which  cannot  be  upholden,  and  to  the  administration  of  justice, 
which  cannot  go  on,  without  the  aid  of  men  skilled  in  jurisprudence, 
in  the  practice  of  the  Courts,  and  in  those  matters  affecting  rights 
and  obligations,  which  form  the  subject  of  all  judicial  proceedings. 
If  the  privilege  did  not  exist  at  aU,  every  one  would  be  thrown 
upon  his  own  legal  resources  :  deprived  of  all  professional  assistance, 
a  man  would  not  venture  to  consult  any  skilful  person,  or  would 
Only  dare  to  tell  his  counsel  half  his  case.^  Unless,  however,  the 
communication  has  a  direct  reference  to  the  subject  of  the  dispute, 
the  party  himself  has  no  privilege  :  he  is,  in  other  respects,  bound 
to  disclose  all  he  knows  and  believes  and  thinks  respecting  his  own 
case  ;  and  he  must  disclose  the  cases  he  has  laid  before  counsel  for 
their  opinion,  unconnected  with  the  suit  itself'' 

Sir  James  Wigram,  V.C,  has  stated  the  history  of  the  law  upon 
this  subject,  in  the  following  terms  :  "  The  first  point  decided  upon 
this  subject  was,  that  communications  between  solicitor  and  client 
pending  litigation,  and  with  reference  to  such  litigation,  were  privi- 
leged ;  upon  this  there  is  not  at  this  day  any  question.  The  next 
contest  was  upon  communications  made  before  litigation,  but  in 
contemplation  of,  and  with  reference  to,  litigation  which  was  ex- 
pected and  afterwards  arose ;  and  it  was  held  that  the  privilege 
extended  to  these  cases  also.  A  third  question  then  arose,  with 
regard  to  communications  after  the  dispute  between  the  parties, 
followed  by  litigation,  but  not  in  contemplation  of,  or  with  reference 
to  that  litigation  ;  and  these  communications  were  also  protected. 
A  fourth  point  which  appears  to  have  called  for  a  decision,  was  the 
title  of  a  defendant  to  protect  from  discovery  in  the  suit  of  one 
party,  cases  or  statement  of  fact  made  on  his  behalf  by  or  for  his 
solicitor  or  legal  adviser,  on  the  subject-matter  in  question,  after 

1  Walsham  v.  Stamton,  2  H.  &  M.  1. 

2  NichoUy.  Jmes.  13  "W.  R.  461,  V.  C,  W. 

3  Per  Lord  Brougham  in  Cfreencmgh  v.  Gaslcel/,  1  M.  &  K.  103. 

4  IKd,  100, 101. 

6  Bolt(m  V.  Corporation  of  Liverpool.  3  Sim.   467,  487;  1  M,   &  K.   SS,  93;  TIttghes  v.   Biddulph,i 
RusB,  190  ;  Venty.  Pacey,  ib.  193 ;  Clapett  v.  Phillips,  2  Y  &  C.  C.  C,  82,  86  :-7  Jur.  31. 
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litigation  commenced  or  in  contemplation  of  litigation,  on  the  same 
subject,  with  other  persons,  with  the  view  of  asserting  the  same 
right.  This  was  the  case  of  Combe  y.  The  Corporation  of  London.^ 
The  question  in  that  suit  was  the  right  of  the  corporation  to  certain 
metage  dues,  and  the  answer  stated  that  other  persons  had  disputed 
the  right  of  the  corporation  to  metage,  and  that  they  had  in  their 
possession  cases  which  had  been  prepared  with  a  view  to  the  asser- 
tion of  their  rights  against  such  other  parties,  in  contemplation  of 
litigation,  or  after  it  had  actually  conjmenced ;  Sir  J.  L.  Knight 
Bruce  held,  that  those  cases,  relating  to  the  same  question,  but 
having  reference  to  disputes  with  other  persons,  were  within  the 
privilege  ;  and  I  perfectly  concur  with  that  decision."^ 

The  case  before  Sir  James  Wigram  was  a  bill  for  a  specific  per- 
formance by  a  purchaser,  and  during  the  treaty  for  the.  sale  and 
purchase  of  the  estate,  but  before  any  dispute  had  arisen,  the  de- 
fendant, the  vendor,  from  time  to  time  consulted  his'  solicitor  on  the 
subject,  and  written  communications  passed  between  them.  A 
question  arose,  upon  a  motion  for  the  production  of  documents, 
whether  these  communications  were  privileged,  regard  being  had  to 
the  circumstance  that  they  took  place  before  any  dispute  arose, 
though  with  reference  to  the  very  subject  in  respect  of  which  that 
dispute  had  since  arisen ;  and  his  Honor  decided,  chiefly  upon  the 
authority  of  Radcliffe  v.  Fursman^  that  such  communications 
were  privileged,  so  far  only  as  they  might  be  proved  to  contain  legal 
advice  or  opinions,  but  not  otherwise.^ 

The  case  of  Radcliffe  v.  Fursman  is  commonly  referred  to  as  a 
leading  case,  upon  the  extent  to  which  the  privilege  applies,  in  pro- 
tecting cases  laid  before  counsel  for  their  opinion.  The  defendant, 
in  that  cause,  demurred  to  so  much  of  the  biU  as  required  him  to 
discover  an  alleged  case,  the  name  of  the  counsel,  and  the  opinion 
given  upon  it.  The  demurrer  was  overruled  as  to  the  first  point, 
but  allowed  as  to  the  second  and  third  by  Lord  King,  and  the  de- 
cision was  affirmed  in  the  House  of  Lords.     This  decision  has  been 

1  I  V.  &  C.  C.  C.  631,  650  ;  see  also  Holmes  v.  Baddeley,  1  Phil.  476,  480 :  9  Jur.  289. 

2  Lord  Walsingham  v.  Goodricke,  3  Hare,  124. 

3  2  Bro.  P.  C.  Ed.  Toml.  514  ;  and  see  Momington  v.  Marmngton,  2  J.  &  H.  697. 

4  See  obsesvadons  of  V.  C.  Wood  on  Lord  Wahingham  v.  Goodricke  in  Manser  v.  Dix,  i  K.  &  J. 

4.51.  453- 
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frequently  mentioned  with  disapprobation ;  but  having  been  made 
by  the  House  of  Lords,  its  authority  is  recognized,  though  only  to 
the  extent  to  which  it  strictly  applies.  Lord  Brougham,  in  com- 
menting upon  it,  observed  :  "Even  by  the  report,  and  certainly  by 
the  printed  cases,  which  I  have  examined,  together  with  my  noble 
and  learned  predecessor,  it  appears  plain,  that  the  record  did  not 
show  any  suit  to  have  been  instituted,  or  even  threatened,  at  the 
time  the  case  was  stated  for  the  opinion  of  counsel ;  and  the  d'ecision 
being  upon  the  demurrer,  ^e  Court  had  no  right  to  know  anything 
which  the  record  did  not  disclose."  "  So  far  this  decision  rules,  that 
a  case  laid  before  counsel  is  not  protected  ;  that  it  must  be  disclosed. 
But  the  decision  does  not  rale  that  disclosure  must  be  made  of  a 
case  laid  before  counsel  in  reference  to,  or  in  contemplation  of,  or 
pending  the  suit  or  action,  for  the  purposes  of  which  the  production 
is  sought"' 

The  privilege  arising  from  professional  confidence,  as  it  respects 
the  legal  advisers,  is  of  a  more  extended  nature  :  "  As  regards  them, 
it  does  not  appear  that  the  protection  is  qualified  by  any  reference 
to  proceedings  pending  or  in  contemplation.  If,  touching  matters 
that  come  within  the  ordinaiy  scope  of  professional  employment, 
they  receive  a  communication  in  their  professional  capacity,  from  a 
client,  and  for  his  benefit,  in  the  transaction  of  his  business,  or,  which 
amounts  to  the  same  thing,  if  they  commit  to  paper,  in  the  course 
of  their  employment  on  his  behalf,  matters  which  they  know  only 
through  their  professional  relation  to  the  client,  they  are  not  only 
justified  in  withholding  such  matters,  but  bound  to  withhold  them; 
and  will  not  be  compelled  to  disclose  the  information,  or  produce 
the  papers,  in  any  Court  of  Law  or  Equity,  either  as  party  or  as 
witness.  If  this  protection  were  confined  to  cases  where  pro- 
ceedings had  commenced,  the  rule  would  exclude  the  most  confiden- 
tial, and,  it  may  be,  the  most  important  of  all  communications : 
those  made  with  a  view  of  being  prepared  either  for  instituting  or 
defending  a  suit,  up  to  the  instant  that  the  process  of  the  Court 
issued."  "  The  protection  would  be  insufiicient  if  it  only  included 
communications  more  or  less  connected  with  judical  proceedings ; 
for  a  person  oftentimes  requires  the  aid  of  professional  advice,  upon 

I  Boltim  V.  Corporation  of  Liverpool,  i  M.  &  K.  95,  96  :  C.   P.    Coop.  t.    Brough,  2.(,  25  ;  see  Nias  v. 
ITorthem  and  Eastern  Railway  Company,  3  M.  &  C.  355  :  2  Jur.  295. 


DEMUEEEES.  409 

the  subject  of  his  rights  and  liabilities,  with  no  reference  to  any 
particular  litigation,  and  without  any  other  reference  to  litigation 
generally  than  all  human  affairs  have,  in  so  far  as  every  transaction 
may,  by  possibility,  become  the  subject  of  judicial  inquiry.  It 
would  be  most  mischievous,  said  the  learned  Judges  in  the  Common 
Pleas,'  if  it  could  be  doubted  whether  or  not  an  attorney,  consulted 
upon  a  man's  title  to  an  estate,  was  at  liberty  to  divulge  a  flaw."  ^ 
In'Herring  v  Glohery^  in  which  a  solicitor  was  examined  as  a  wit- 
ness, Lord  Lyndhurst  said,  "  Where  an  aittoruey  is  employed  by  a 
client  professionally,  to  transact  professional  business,  ajl  the  com- 
munications that  pass  between  the  client  and  the  attorney  in  the 
cause  and  for  the  purpose  of  that  business,  are  privileged  communi- 
cations :  and  the  privilege  is  the  privilege  of  the  client,  and  not  of 
the  attorney." 

Communications  to  a  solicitor  made,  not  by  his  client,  but  by  third 
parties,  and  information  acquired  by  such  solicitor  from  collateral 
sources,  are  not  privileged  from  disclosure,  even  though  such  com- 
munications are  made  to,  and  information  acquired  by,  him  in  his 
character  of  solicitor,  and  solely  by  reason  of  his  filling  that  char- 
acter. ■• 

Although  the  general  rule  is,  as  laid  down  in  the  above  case,  that 
a  counsel  or  solicitor  cannot  be  compelled,  at  the  instance  of  a  third 
party,  to  disclose  matters  which  have  come  to  his  knowledge  in  the 
conduct  of  professional  business  for  a  client,  even  though  such  busi- 
ness had  no  reference  to  legal  proceedings,  either  existing  or  in  con- 
templation :  there  is  no  doubt  that  the  privilege  will  be  excluded, 
where  the  communication  is  not  made  or  received  professionally, 
and  in  the  usual  course  of  business,  s  and  during  the  existence  of 
the  professional  relation.  Thus,  a  communication  made  to  an  attor- 
ney or  solicitor,  in  the  character  of  steward,  either  before  the 
attorney  or  solicitor  was  employed  as  such,*  or  after  his  employ- 

1  Cromaak  v.  Heathcote,  2  Brod.  &  Bing.  6. 

2  Lord  Brougham  in  Oreenough  v.  Oaskell,  1  M.  &  K.  101, 102  ;  C  P.  Coop.  t.  Brough.  98. 

3  1  Phil.  91  ;  6  Jur.  202  ;  see  als  '  Carpmael  v.  Povns,  1  Phil.  687,  692 ;  and  that  it  is  the  privilege 

of  the  client,  see  Re  Cavieron's  Coalbrook,  &c..  Railway  Cmnjyany,  25  Beav.  1,  4. 
1  Fmd  V.  Tennant,  32  Beav.  162  ;  and  see  Gore  v.  Bowser,  6  De  G.  &  S,  SO,  83  ;  S.  C.  nom.  Gore  v. 
Harris,  15  Jur.  1168. 

5  GreeTiough  v.  Gaskell,  1  M.  &  K  98, 104 ;  Walker  v  WiZdman,  6  Mad.  47  ;  see  also  Desborough  r. 

Rawliiis,  3  M.  &  C.  616  ;  2  Jur.  126.  And  the  privilege  is  destroyed  if  the  itiformation  is  sub- 
sequently communicated  to  the  solicitor  from  another  source,  Lewis  v.  Pennington,  6  Jur.  N  S. 
478  :  8  W.  R.  4'B6,  M.  R. 

6  Cutts  T.  Pickering,  1  Ventris,  197. 
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ment  has  ceased,  will  not  be  protected  from  disclosure ;  ^  and 
80,  where  an  attorney  had  been  consulted  by  a  friend,  because 
he  was  an  attorney,  yet  refused  to  act  as  such,  and  was,  therefore, 
applied  to  only,  as  a  friend,  ^  or  where  the  matter  communiaated 
was  not  in  its  nature  private,  and  could  in  no  sense  be 
termed  the  subject  of  a  confidential  disclosure.^  In  all  such  cases, 
the  matters  to  be  disclosed  cannot  be  said  to  be  matters  which  the 
professional  adviser  has  learnt  by  communication  with  his  client,  or 
on  his  client's  behalf,  or  as  matters  which  were  committed  to  him 
in  his  capacity  of  attorney,  or  which  in  that  capacity  alone  he 
came  to  know.*  And  so,  where  an  attorney  is,  as  it  were,  a  party 
to  the  original  transaction,  as  if  he  be  the  attesting  witness  to  a 
deed,  he  may  be  caUed  upon  to  disclose  facts  relating  to  its  execu- 
tion, or  as  to  an  erasure  made  by  himself  in  a  deed  or  wiU  f  if,  also, 
he  was  present  when  his  client  was  sworn  to  an  answer  in  Chancery, 
he  may  be  caUed  upon  to  disclose  the  fact  ;8  and  if  he  has  been 
employed  as  the  agent  of  a  party,  and  does  not  gain  his  knowledge 
of  the  facts,  as  to  which  the  discovery  i«  required,  merely  in  -his 
relation  of  attorney  to  his  client,  the  rule  w'iU  not  apply :  for,  in 
such  cases,  there  was  no  professional  confidence,  and  he  stands  in 
the  same  situation  as  any  other  person.7 

The  privilege  will  also  be  excluded,  with  regard  to  communica- 
tions to  members  of  other  professions  than  the  Law ;  it  has,  there- 
fore, been  held  not  to  extend  to  clergymen  f  nor  to  physicians  or 
medical  advisers  ■?  nor  wUl  it  extend  to  mere  agents  or  stewards  j^" 
it,  however,  applies  to  scriveners  ;^^  and  also  to  counsel. -^^  It  has, 
however,  been  held  that  it  does  not  extend  to  communications  made 
to  persons  acting  as  conveyancers,  who  are  neither  counsel  nor  soh- 
citors ;  thus,  in  the  South  Sea  Company  v.  Dolliffe,  referred  to  in 

1  WUson  V.  Rastall,  i  T.  E.  763. 

2  Ibid 

3  Rex  V.  WatUmon.  2  Stra.  1122. 

i  Oreenough  v.  Gaskell,  1  M.  &  K.  98,  104. 

5  Sandford  v.  Remington,  2  Ves.  J.  189  ;  Taylor  on  Evid.  ss.  867.  858  ;  1  Phil,  on  Evi.  128, 

6  Doe  V,  Andrews,  2  Cowp.  846  ;  Taylor  on  Evid.  s.  857. 

7  Morgan  v.  Shaw,  4  Mad.  54,  56,  57  ;  see  also  Desborowfh  v,  RawHns,  3  M.  &  C.  515  ;  2  Jur.  125. 

8  Taylor  on  Evid.  s.  838.  • 

9  Duchess  of  Kingston's  case,  11  Harg.  St.  Tr.  243 ;  S,C.  20  How.  St.  Tr.  572 ;  Oreenottgh  v.  Gaskeil, 

ubi  sup. 

10  Vailiant  v.  Dodemead,  2  Atk.  524 ;  Wilson  v.  Rastall,  4  T.  R.  753.    As  to  bankers  and  clerks,  see 

Doyd  T.  Fresh/ield,  2  Car.  &  P.  325. 

11  Harvey  v.  Clayton,  2  Swanst.  221,  u. 

12  Rothwell  V.  Kin4j,  2  Swanst,  221,  ii.  ;  Spencer  v,  Luttrell,  and  Stanhope  v.  Nott,  ibid. 
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Vaillant  V.  Dodeinead}  a  Mr.  Gambier,  who  had  settled  certain 
articles,  is  reported  to  have  demurred  to  the  discovery  sought  from 
him,  as  to  the  alterations  in  those  articles,  on  the  ground  that  he 
was  counsel  for  the  company ;  and  it  is  stated  that  the  demurrer 
was  oyerruled  :  "  for  that  what  he  knew  was  as ,  the  conveyancer 
only."^  It  has  also  been  held,  th'at  the  privilege  will  not  apply  to 
one  who  has  been  consulted  confidentially  as  an  attorney,  when  in 
fact  he  was  not  one.^ 

«  A  person  who  acts  as  an  interpreter,*  or  agent,^  between  an  at- 
torney and  his  client,  stands  in  the  same  situation  as  the  attorney ; 
and  the  rule  has  also  been  held  to  apply  to  the  clerk  of  the  counsel 
or  solicitor  consulted  f  and  the  privilege  extends  to  the  representa- 
tives of  the  party  as  against  third  persons,  but  not  as  between 
different  claimants  under  him.'  The  privilege  extends  to  communi- 
cations with  an.  unprofessional  agent,  employed  to  coUect 
evidence  f  and  also  to  communications  with  a  Scotch  solicitor  and 
law  agent,  resident  in  England.^ 

• 

The  privileges  does  not  cease  upon  the  solicitor  afterwards  be- 
coming interested  in  the  matters  in  question  in  the  suit  j^"  nor  upon 
his  being  struck  off  the  rolls. ^^ 

The  propriety  of  the  distinction  which  has  been  made  between 
the  extent  of  the  privilege,  as  it  affects  the  client  and  as  it  affects  the 
sohcitor,  has  been  doubted.  Upon  this  point.  Sir  J.  L.  Knight 
Brace,  V.  C,  said  :  "  I  confess  myself  at  a  loss  to  perceive  any  sub- 
stantial difference,  in  point  of  reason,  or  principle,  or  convenience, 
between  the  liability  of  the  client,  and  that  of  his  counsel,  or  solicitor, 
to  discloss  the  client's  communications  made  in  confidence  profes- 
sionally to  either  ;"i2  and  upon  the  same  point,  Sir  R  T.  Kindersley, 

12Atk.  625. 

2  Ibid.  :  and  see  Turquand  v.  Knight,  2  M.  &  W.  100,  as  to  certifloated  conveyancers. 

3  Fountain  v.  iToun^f,  6  Egp.  113 ;  out  see  Calley  v.  Richards,  19  Beav.  401,  404. 

4  IDv,  Barn  v.  Livette,  Peake,  K".  P.  C  77,  78,  explained  4  T.  E.  756 

6  Parkins  v.  Hawkshaw,  2  Stark.  N.  P.  239  ;  Beid  v.  Langlois,  1  M'N.  A  G.  627,  638 :  14  Jur.  467, 
470  ;  Russell  V.  Jackson,  9  Hare,  387  :  16  Jur.  1117 ;  Goodall  v.  LittU,  1  Sim.  N.  S.  166  :  15  Jur. 
309  ;  Hoover  v.  Gumm,  2  J   *  H.  (i02. 

6  Taylor  y.  Foster,  2  Car  &  P.  196  ;  Foote  v.  Eayne,  1  Cm-.  &  P.  646  :  1  By.  &  M.  165 

7  Wigram  on  Disc.  82  ;  see  also  Parkhurst  v.  Lowten,  1  Mrer  391,  402  ;  Russell  T.  Jackson,  ubi  swp.; 

Gresley  v.  Mousley,  2  K.  &  J.  288  ;  Tugwell  v.  Hooper,  10  Beav.  848,  360. 
.?  Steele  V.  Stewart,  1  Phil.  471,  476:  9  Jur.  121 ;  Lafotie  v.  Falkland  Island  Conypany,  4  K.  &  J. 
34  ;  Walsham  y.  Stainiton,  2  H.  &  M.  1  :  see  also  Kerr  v.  Gillespie,  7  Beav.  672. 

9  Lawrence  v.  Campbell,  i  Drew.  485  ;  see  also  Bimbury  v,  Bvniury,  2  BeaT.  173, 176,  where  the 

question  was  as  to  an  opinion  by  a  Dutch  counsel. 

10  Chant  ''.  Brown,  7  Hare.  79. 

11  Lord  Cholmomieley  v.  Lord  Clinton,  19  Ves.  268. 

12  Pearse  v.  Pearse,  1  De  G.  &  S.  12,  26  :  11  Jur.  62. 
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V.C,  observed ;  "  If  I  could  upon  authority  determine  the  abstract 
point  which  has  been  argued,  viz.,  whether  the  privilege  of  the 
client  is  as  extensive  as  that  of  the  solicitor,  I  should  be  glad  to 
remove  the  anomaly  by  which  it  seems,  that  where  the  solicitor  is 
interrogated,  and  objects,  because  it  would  be  calling  on  him  to 
divulge  matters  which  passed  in  the  relation  of  solicitor  and  client, 
then  there  is  a  privilege  without  more  :  whether  such  matters  relate 
to  an  actual  or  contemplated  litigation  oi  not ;  and  yet.  if  the  same 
questions  are  put  to  the  client,  then  when  his  privilege  is  in  question, 
he  is  to  be  told  that  he  has  a  less  privilege  than  he  would  h^e 
through  his  solicitor,  if  the  latter  were  questioned.  So  great  an 
anomaly,  so  inconsistent  and  absurd  a  rule,  I  should  be  glad  to  take 
on  myself  to  say  is  not  the  rule  of  this  Court,  and  that  there  is  no 
such  distinction.  When  Reid  v.  Langlois'-  was  cited  to  me,  it  did 
appear,  at  first  sight,  that  it  established  the  broad  proposition  con- 
tended for ;  and  I  should  certainly  have  followed  that  case  if  it  did 
so  ;  but  on  further  examination,  though  that  case  does  not  establish 
the  contrary,  vet  I  think  it  was  not  the  intention  of  Lord  Cottenham 
to  lay  down  the  general  proposition  :  that  point  he  did  not  decide  ; 
nor  do  the  cases  of  Pearse  v.  Pearse,''  and  Follett  v.  Jefferyes,^  so 
lay  it  down,  as  to  enable  me  to  say  I  can  follow  them.  If  that  point 
is  to  be  decided,  it  must  be  by  a  higher  authority  than  mine."'' 

The  more  recent  cases  upon  the  privilege,  as  it  affects  the  client, 
are  very  numerous  ;  and  although  it  is  difficult  if  not  impossible,  to 
extract  any  clear  rules  from  them  as  to  the  extent  of  the  privilege, 
it  may  be  said  that  their  tendency  is  to  make  the  rules  the  same, 
whether  the  discovery  is  sought  from  the  solicitor  or  client  ;5  and  in 
matters  of  title,  this  seems  to  have  been  decided.^ 

There  does  not  seem  to  be  any  difference,  in  principle,  between 

1  I  M'N.  &  G,  627,  638  :  14  Jur.  467,  469. 

2  I  De  G.  &  S.  12  ;  II  Jur.  52. 

3  I  Sim.  N.  S.  I  :  15  Jur.  n8. 

4  Thompson  v.  Falk^  i  Drew.  21,  25. 

5  The  following  are  some  of  the  more  recent  decisions  :  Nias  y.  Nortlum  and  Eastern  Railway  Com- 

pany, 3  M.  &  C.  355,  357  :  2  Jur,  295  :  Bunbury  v.  Bitnbury,  2  Beav.  173;  Flight  v.  Robiiuon,  8 
Beav.  22,  33  :  8  Jur.  888  ;  Maden  «i.  Vcevers,  7  Beav.  489;  Woods  v.  Woods,  4  Hare,  83  ;  Reice 
V.  Trye,  9  Beav.  316  ;  Pearse  v.  Pearse,  tcln  sup.  ;  Tugwell  v.  Hooper,  10  Beav.  348  ,■■  Penriiddock 
V.  Hammond,  11  Beav.  59 ;  Beado7i  v.  King,  xj  Sim.  34 ;  Reid  v.  Langlois,  and  Follett  v. 
yeffereys,  ubi  sup.  ;  Warde  v.  Warde,  3  M'N.  &  G.  365  :  15  Jur.  759  ;  Balguy  v.  Broadhursi,  i 
Sim.  N.  S.  Ill  :  14  Jur.  1105;  Hawkins  v.  Gathercole,  i  Sim.  N.  S.  150:  15  Jur.  186;  Goodallv. 
Little,  I  Sim.  N.  S.  15S  :  IS  Jur.  309;  Thompson  v.  Falk,  ubi  snp.  ;  Bluck  v.  Galsworthy,  2  Giff. 
453  .'   Ford  w.  Tenant,  32  Beav.  162. 

6  Manser  v.  Dix,  i  K.  &  J.  451  ;  i  Jur.  N.  S.  466  ;  Pearse  v.  Pearse,  ubi  sup. 
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cases  stated  for  opinion,  and  other  communications  of  matters  of 
fact  between  a  client  and  professional  advisers.^ 

The  privilege  is,  however,  confined  to  legal  advisers :  for  it  has 
been  held,  that  although  a  defendant  in  a  suit  cannot  be  compelled 
to  discover  or  produce  letters,  between  himself  and  his  solicitor, 
subsequently  to  the  institution  of  the  suit,  and  in  relation  thereto, 
yet,  where  there  are  more  defendants  than  one,  they  are  bound  to 
discover  letters,  and  copies  of  letters,  which  have  passed  between 
them  with  reference  to  their  defences.^ 

Where  a  solicitor  is  party  to  a  fraud,  the  privilege  does  not  attach 
to  the  communications  with  him  upon  the  subject :  because  the 
contriving  of  a  fraud  is  not  part  of  his  duty  as  solicitor  ;3  and  it 
seems,  that  it  is  the  same  where  the  communications  are  with  a 
view  to  affecting  any  illegal  purpose.  ■*  In  order,  however,  to  pre- 
vent the  privilege  attaching,  the  bill  must  contain  allegations 
specifically  connecting  the  solicitor  with  the  fraud  or  illegal  act.^ 
Questions  concerning  privileged  communications  arise  more  frequent- 
ly upon  applications  for  the  production  of  documents,  than  upon 
demurrers  to  discovery ;  and  the  subject  is,  therefore,  more  fuUy  con- 
sidered under  that  title. 

y.  The  necessity  that  the  bill  should  show,  that  a  certain  degree 
of  privity  exists  between  the  plaintiff  and  defendant,  in  order  to 
entitle  him  to  maintain  his  suit,  has  been  before  pointed  out  f 
and  it  has  been  stated,  that  the  want  of  such  privity  will  afford  a 
ground  for  demurrer  to  the  relief  prayed.  It  may  sometimes,  how- 
ever, happen,  that  a  plaintiff  may,  by  his  bill,  show  that,  supposing 
the  facts  he  states  are  true,  (and  which,  as  we  have  seen,  are 
admitted  by  every  demurrer,)  he  has  a  right  to  the  relief  he  prays, 
and  yet  may  not  show  such  a  privity  as  wiH  entitle  him  to  the  dis- 
covery which  he  asks  for  :  for  it  is  a  rule  of  the  Court  that,  where 

1  Lord  Walsinghcim  v.  Goodricke,  3  Harcj  122,  129. 

2  Whitebread  v.  Gurney,  Younge,  541  ;  Goodall  v.  Little,  nii  sup.  ;  Glyn  v.  Caulficld,  3  M'N.  &  G. 

463,  474  :  16  Jur.  8O7;  Betts  v.  Menzies,  3'Jur.  F.    S.  885  :  5  W.   R.  767,  V.    C.   W.  ;  see  also 
Reynolds  v.  Coodlee,  4  K.  &  J.  88. 

3  Follet  V.    yefferyes,  i  Sim.  N.  S.  i :  15  Jur.   118  ;  Russell  t.  Jackson,  9  Hare,  387  ;  15  Jur,  1117  ; 

Gilbert  v.  Lewis,  i  De  G.  J.  &  S.  38,  49,  50  :  10  Jur.  N.  S.  187. 
4.  Russell  V.  yackson,  ubi  sup. 

5-  Morningioti  v.  Monmigton,  2  J.  &  H.  697  ;  Charlton  v   Coombes,  4  Giff.  372,  382  ;  9  Jur.  N.  S,  534. 
6  Ante. 
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the  title  of  the  defendant  is  not  in  privity,  but  inconsistent  with 
the  title  made  by  the  plaintiff,  the  defendant  is  not  bound  to  dis- 
cover the  evidence  of  the  title  under^  which  he  claitns.^  Thus, 
where  a  bill  was  filed  by  a  person  claiming  to  be  lord  of  a  manor, 
against  another  person  also  claiming  to  be  lord  of  the  same  manor, 
and  praying,  amongst  other  things,  a  discovery  how  the  defendant 
derived  title  to  the  manor,  and  the  defendant  demurred,  because  the 
plaintiff  had  shown  no  right  to  the  discovery,  the  demurrer  was 
allowed  f  and  so,  where  a  bill  was  filed  by  one  claiming  to  be  the 
heir,  ex  parte  materna,  against  another  claiming  to  be  heir,  ex  'parte 
paterna,  and  the  biU  sought  a  discovery  in  what  manner  the  claim 
ex  parte  paterna  was  made  out,  and  the  particulars  of  the  pedigree, 
a  demurrer  to  that  discovery  was  allowed.^ 

The  priuciple  upon  which  these  cases  proceed  is  :  that  the  right 
of  a  plaintiff  in  equity  to  the  benefit  of  a  defendant's  oath,  is  limited 
to  a  discovery  of  such  material  facts  as  relate  to  the  plaintiff's  case, 
and  does  not  extend  to  a  discovery  of  the  manner  in  which,  or  of  the 
evidence  'by  means  of  which,  the  defendant's  case  is  to  be  estabhsh- 
ed.*  This  principle  is  recognized  by  Lord  Brougham,  in  Bolton  v. 
The  Corporation  of  Liverpool  ;^  and  by  Lord  Abinger,  in  Bellwood 
V.  Wetherell.^  It  is  true  that  in  those  cases  the  question  did  not 
come  before  the  Court  upon  demurrer,  but  the  rule  is  the  same  La 
whatever  way  the  question  may  be  raised  :  on  demurrer,  on  excep- 
tions to  the  defendant's  answer,  or  on  application  to  produce  docu- 
ments in  the  defendant's  possession.'' 

1  Ld.  Red.  190;  Siroud  v.  Deacon,  1  Ves  S.  37;  Buden\.  Dore,  2  Ves.  S.  ii5  ;  Sa/m/psmiv.  Swet- 

tenha/tn,  5  Mad.  16  ;  Tyler  v.  Drayton,  2  S.  &  S.  309 ;  see  also  Stainton  v.  Ckadwiek,  3  M'N.  & 
G.  676,  632  :  15  Jur.  1139. 

2  Ld.  Red.  190  ;  and  notes  and  cases  there  cited. 

3  Ivy  V.  Eelcewick,  %  Ves.  J.  679. 

4  Wigram  on  Disc.  261 ;  Ingilhy  v  Shafto,  33  Beav.  31 :  9  Jur.  N.  S.  lUl. 

6  1  M.  &  K.  88,  91 ;  see  also  Attornjiy-Oeneral  v.  Corporation  oj  London,  2  M'N.  &  G.  247,  256. 

6  1  Y.  &  C.  Ex.  211,  215.  ' 

7  For  instances  in  wiiicli  this  rule  has  been  acted  upon,  where  the  objection  has  been  taken  by  de- 

murrer :  see  Stroud  v.  Deacon,  1  Ves.  S.  37  ;  Ivy  v.  Kekewick,  2  Ves.  J.  679 :  Glegg  v.  Legh,  4 
Mad.  193 :  Compton  v.  Earl  Gray,  1  Y.  &  J.  164 ;  Wilson  v.  Forster,  Younge,  280 :  Tooth  v.  Dean 
and  Chapter  of  Canterbury,  3  Sim.  49,  61.  On  Application  to  Produce  :  Princess  of  Wales  v. 
Uarl  of  Liverpool,  1  Swanst.  114, 121  :  Micklethwait  v.  Moore,  3  Mer.  292 :  Bligh  v.  Semon,  7 
Pri.  205  :  Tyler  v.  Drayton,  2  S.  &  S.  309  :  Sampson  v.  Swettenham,  6  Mad.  16  :  2  M.  &  K,  764, 
n.  (b)  :  MrkiMS  v.  Low,  13  Pri.  193  :  Wilson  v.  Poster,  M'Lel.  &  Y.  274 ;  Tomlinson  v.  Lymer,  2 
Sim.  489 :  Shaftesbury  v.  Arrowsinith,  4  Ves  66,  70  :  Aston  v.  Lord  Exeter,  6  Ves.  288 :  Wors- 
ley  V.  Watson,  cited  ib.  289 :  Bolton  v.  The  Corporation  of  Liverpool,  1  M.  &  K.  88 :  Wasney  v. 
Tempest,  9  Beav.  407  ;  Attorney-Qeneral  v.  Tliompson,  8  Hare,  106 :  Manby  v  Bewicke  (No.  3), 
8  De  G  M.  &  G.  476  :  Rumbold  v.  Forteith,  No.  2,  3  K.  &  J.  748 :  Hunt  v  Elrnes,  27  Beav.  62 :  6 
Jur,  N.  S  645.  On  Exceptions  to  Answers  :  Buden  v.  Dore,  2  Ves.  S.  446 ;  Stainton  v-  Chxtd- 
wick,  3  M'N.  &  G.  675 :  16  Jur.  1139 :  Ingilby  v.  Shafto,  ubi  sup.;  Bethell  v.  Casson,  1  H.  &  M. 
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This  rule  will  not  extend  to  defeat  the  plaintiff  of  his  right  to  dis- 
covery from  the  defendant,  where  he  makes  a  case  in  his  bill,  which, 
if  admittedj  would  disprove  the  truth  of,  or  otherwise  invalidate  the 
defence  made,  to  the  bill ;  in  such  cases,  he  is  entitled  to  discovery 
from  the  defendant,  of  aU  which  may  enable  him  to  impeach  the 
defendant's  case  :  for  the  plaintiff  does  not  rest  on  a  mere  negative  of 
the  defendant's  case,  but  insists  upon  some  positive  ground  entitling 
him  to  the  assistance  of  the  Court,  such  as  fraud,  or  other  circum- 
stances of  equitable  cognizance,  to  a  discovery  of  which,  no  objection 
of  this  kind  can  be  raised.^ 

If  a  plaintiff  is  entitled  to  a  discovery  of  deeds  or  other  docu- 
ments for  the  purpose  of  establishing  his  own  case,  his  right  to 
such  discovery  will  not  be  affected  by  the  circumstance  that  the 
same  documents  are  evidence  of  the  defendant's  case  also  f  and  if 
a  defendant,  bound  to  keep  distinct  accounts  for  another  party,  im- 
properly mixes  them  with  his  own,  so  that  they  cannot  be  separated, 
he  must  discover  the  whole.^ 

VI.  The  circumstance  that  a  party  not  before  the  Court  has  an 
interest  in  a  document  which  a  defendant,  so  far  as  his  own  interest 
is  concerned,  is  bound  to  produce,  will,  in  some  cases,  deprive  the 
plaintiff  of  his  right  to  eaU  for  its  production,  at  least  in  the  absence 
of  the  third  party,  as  in.  the  instance  of  a  person  being  a  trustee 
only  for  others.  Upon  this  principle,  a  mortgagee  cannot  be  com- 
pelled to  show  the  title  of  his  mortgagor,  unless  such  mortgagor  is 
before  the  Court  :*  in  such  cases,  however,  a  demurrer,  for  want  of 
proper  parties,  would  be  the  proper  form  in  which  to  raise-  the  ob- 
jection, where  the  biU  is  for  relief  as  weU  as  for  a  discovery.^ 

VII.  Communications  which  come  within  a  certain  class  of 
official  correspondence,  are  privileged,  upon  the  ground,  that  they 
could  not  be  made  the  subject  of  discovery  in  a  coxirt  of  Justice 

1  Hare  on  Disc.  201. 

2  Burrell  v.  Nicholson,  1  M.  &  K.  680  :  Wigram  on  Disc.  244 :  Smith  v.  The  Duke  of  Beaufort,  1 

Hare,  607,  518 :  1  Phil.  209,  218 :  7  Jur.  1095 :  Combe  v.  The  Corporation  of  London,  1 Y.  &  C  C 
C.  631,  660 :  Barp  v.  Lloyd,  3  K-  &  J.  549. 

3  Freeman  v.  Fairlie,  3  Mer.  43  :  Earl  of  Salisbury  v.  Cecil,  1  Cox,  277 :  Wigram  on  Disc.  244 : 

Hare  on  Disc,  245. 

4  Lambert  v.  Rogers,  2  Mer.  489 :  see  however  Balls  v.  Margrave,  3  Beav.  448,  4  Beav,  110 :  Few  v. 

Qwppy,  13  Beav.  467 :  Gough  v.  Offiey,  6  De  G.  &  S.  663  :  Hercy  v.  Ferrers,  i  Beav.  97. 

5  See  ante. 
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without  injury  to  the  public  interest.  In  Smith  v.  The  East  Ivdia 
Company,^  Lord  Lyndhurst  had  to  consider  whether  correspondence, 
between  the  Court  of  Directors  of  the  East  India  Company  and  the 
Board  of  Control,  came  within  the  limits  of  this  privilege ;  and  he 
decided  that  it  could  not  be  subject  to  be  communicated,  without 
infringing  the  policy  of  the  Act  of  Parliament,^  and  without  injury 
to  the  public  interests. 

The  above  are  the  principal  grounds  upon  which  a  defendant 
may  demur  to  the  discovery  sought  by  a  bill ;  although  the  plaintiff 
may  be  entitled  to  the  relief  prayed,  in  case  he  could  establish  his 
right  to  it  by  other  means  than  discovery  from  the  defendant,  on 
those  points  as  to  which  the  defendant  is  entitled  to  defend  himself 
from  making  discovery.  In  aU  other  cases,  a  plaintiff,  if  entitled  to 
relief,  is  entitled  to  call  upon  the  defendant  to  make  a  full  discovery 
of  all  matters  upon  which  his  title  to  relief  is  founded.  It  does  not, 
however,  very  often  happen  that  these  grounds  affect  the  whole  of 
the  discovery  sought;  in  such  cases,  the  defendant  must,  if 
interrogafJed,  answer  all  those  parts  of  the  biU,  the  answer  to  which 
will  not  expose  him,  or  have  a  tendency  to  expose  him,  to  the 
inconveniences  before  enumerated.  A  demurrer,  under  such  cir- 
cumstances, should  precisely  distinguish  each  part  of  the  bill 
demurred  to,  and  if  it  does  not  do  so  it  will  be  overruled.^ 

If  a  defendant  objects  to  a  particular  part  of  the  discovery,  and 
the  grounds  upon  which  he  may  demur  appear  clearly  on  the  face 
of  the  bill,  and  the  defendant  does  not  demur  to  the  discovery,  but, 
answering  to  the  rest  of  the  bill,  declines  answering  to  so  much,  the 
Court  will  not  compel  him  to  make  the  discovery  ;  but  in  general, 
unless  it  clearly  appears  by  the  bill  that  the  plaintiff  is  not  entitled 
to  the  discovery  he  requires,  or  that  the  defendant  ought  not  to  be 
compelled  to  make  it,  a  demurrer  to  the  discovery  wiU  not  hold, 
and  the  defendant,  unless  he  can  protect  himself  by  plea,  must 


1  1  Phil.  60,  65  :  6  Jur.  1 :  see  alao  Wadeer  v.  East  India  Company,  8  De  G.  M.  &  G.  182 :  29  Beav. 

300, 
1  3  &  4  Will,  IV,  0.  85. 

3  Chetwynd  v,   Lindon,  2  Ves,  S.  450  :  Devonsher  v.  Newenham,  2  Soh.  &  Lef.  198 :  MoUmon  v, 

Thompson,  2  V.  &  B.  118 :  Weatherliead  v.  Blackburn,  ib.  121,  124. 

4  Ld,  Red.  200. 
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Any  irrgularity  in  the  frame  of  a  bill  may  be  taken  advantage  of 
by  demurrer.i  Thus,  if  a  bill  is  brought,  contrary  to  the  usual 
course  of  the  Court,  a  demurrer  will  hold  f  as  where,  after  a  decree 
directing  incumbrances  to  be  paid  according  to  priority,  a  creditor 
obtained  an  assignment  of  an  old  mortgage,  and  filed  a  bill  to  have 
the  advantage  it  would  give  him,  by  way  of  priority,  over  the 
demands pf  some  of  the  defendants,  a  demurrer  was  allowed:^  it  being, 
in  effect,  a  bill  to  vary  a  decree,  and  yet  neither  a  bill  of  review,  nor  a 
bill  in  the  nature  of  a  bill  of  review,  which  are  the  only  kinds  of 
bills  which  can  be  brought  to  affect  or  alter  a  decree,  unless  the 
decree  has  been  obtained  by  fraud.*  Where,  however,  a  supple- 
mental biU  was  filed,  in  a  case  in  which,  according  to  the  former 
practice  of  the  Court,  a  supplemental  bill  was  the  proper  course,  but 
by  more  recent  practice  the  same  object  had  been  accomplished  by 
petition  :  Sir  John  Leach,  V.  C,  held,  that  the  supplemental  biU  was 
not  rendered  irregular,  although  the  circumstances  would  be  taken 
into  consideration  upon  the  question  of  costs.' 

If  the  plaintiff  neglects  to  take  advantage  of  the  irregularity  by 
demurrer,  he  will  be  held  to  have  waived  the  objection,^  unless  he 
has  claimed  the  benefit  of  it, by  answer.'^ 

An  amended  bill  is  liable  to  have  the  same  objections  taken  to  it, 
by  demurrer,  as  an  original  bill ;  and  even  where  a  demurrer  to  the 
original  bill  has  been  overruled,  a  demurrer  to  an  amended  bill 
has  been  allowed  f  and  the  circumstances  of  the  amendment  being 
of  the  most  trifling  extent  will  not,  it  seems,  make  any  difference  ', 
and,  even  where  the  bill  was  amended  by  the  addition  of  a  party 
only,  the  demurrer  was  held  to  be  regular.*  Where  the  defence 
first  put  in  is  a  plea,  and  the  bill  is  afterwads  amended,  the  amended 
biU  may  still  be  demurred  to.^"  A  defendant,  however,  cannot,  in 
general,  after  he  has  answered  the  original  bill,  put  in  a  general 
demurrer  to  the  amended  bill :  because  the  answer  to  the  original 

1  Ld.  Red.  206  ;  Bainbrigge  v.  Baddeley,  9  Beav.  538 ,  Banger  v.  Great  Western  Railway  Company, 

IS  Sim.  368 ;  7  Jur.  936  ;  Henderson  v.  Cook,  4  Drew.  306. 

2  Ld.  Red.  206.         " 

3  Wortley  v.  Birkhead,  8  Atk.  809. 

4  Ld.  Bed.  206  :  Lady  Grantyille  v.  Bainsden,  Bmib.  56. 

5  Dames  v.  Williarfhs,  1  Sim.  5. 

6  Arehbuliopo/Torkv.Stapleton,  2Atk.  136:  Ranger  v.  Great  Western  Railway  Company,  ubi  sup, 

7  MUligan  v.  Mitchell,  1  M.  &  C.  433,  442. 

8  Bancroft  v.  Wardour,  2  BrO.  C.  C.  66 :  2  Dick.  672. 

9  Bosanquet  v.  Marsham,  4  Sim.  573. 

10  Robertson  v.  Tjord  Londonderry,  8  Sim.  226. 
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bill,  being  still  on  the  record,  will,  in  fact,  overrule  the  demurrer.^ 
The    defendant  must,   in  such   case,    confine  his   demurrer  to  the 
matters  introduced  by  amendment.     But  where  a  substantially  new 
case  is  made  by  the  amended  bill,  a  general  demurrer  wiU  lie.^ 

A  defendant  may  demur  to  part  only  to  the  relief  or  discovery  : 
in  which  case,  it  is  called  a  partial  demurrer.  Under  the  former 
practice,  a  defendant  demurring  to  part  of  the  bill,  was  bound  to 
answer  the  rest ;  and  when  interrogatories  have  been  served,  a 
defendant  must  still  answer  such  of  the  interrogatories  as  are  not 
covered  by  the  demurrer ;  but  where  no  interrogatories  have  been 
served,  he  may  file  the  partial  demurrer  without  coupling  any  answer 
with  it.^ 

A  demurrer  cannot  be  good  in  part  and  bad  in  part  ;*  so  that, 
if  a  demurrer  is  general  to  the  whole  bill,  and  there  is  any  part, 
either  as  to  the  relief  or  the  discovery,  to  which  the  defendant 
ought  to  put  in  an  answer,  the  demuner,  being  entire,  must  be 
ovetruled.^ 

Instances  are,  certainly,  mentioned  by  Lord  Redesdale,^  in  which 
demurrers  have  been  allowed  in  part ;  but  whatever  may  have  for- 
merly been  done,  the  practice  appears  to  be  now  more  strict :  though 
sometimes  the  Court  has,  upon  overruling  a  demurrer,  given  the 
defendant  leave  to  put  in  a  less  extended  demurrer,  or  to  amend  and 
narrow  the  demurrer  already  filed.'  In  the  latter  case,  however, 
the  application  to  amend  ought  to  be  made  before  the  judgment 
upon  the  demurrer,  as  it  stands,  has  been  pronounced :  though,  even 
where  that  has  been  omitted,  the  Court  has,  after  the  demurrer  has 
been  overruled,  upon  a  proper  case  being  shown,  given  the  defend- 
ant leave,  upon  motion,  to  put  in  a  less  extended  demurrer  and 
answer.^ 

1  Atkinson  v.  Hanway,  1  Cox.  360  :  see  ISlliee  v.  Goodeon,  3  M.  &  C.  668,  858  :  2  Jar.  249  :  Salkeld 

V.  PhUlips,  2  Y.  &  0.  Ex.  580  :  and  see  ante. 

2  Cresy  v.  Bevan,  13  Sim.  364 :  see  also  Powell  y.  Coekerell,  i  Hare,  665,  569 :  Wyllie  v.  Ellwe  6 

Hare,  605,  510  :  Attorney-General  v.  Cooper,  8  Hare,  166  :  ante. 

3  Burton  v.  Robertson,  IJ.  &  H.  88 :  6  Jur.  N.  S.  1014.  • 

4  In  t'  is  respect   there  is  a  diff  Terice  b  tween  a  plea  and  a  demurrer  :  Mayor,  ^'c- ,  of  London  v. 

Levy,  1  Ve*.  4(13  ;  Baker  t .  Mellish,  11  Ves.  70. 

5  Per  Lord  Hardw  oke  111  Metcalfi   Hemey,  1  Ves  S    248;  Earl  of  Suffolk  t.  Greene,   1  Atk.  460  , 

Toddy.  Gee,  17  Ves    273.  277  ;  Attorney-Generals.  Brown,  1  SwaDSt.  3"4. 

6  Ld.  Rod.  2U ;  iioft  ».  Lord  Somcrville.  2  Eq.  Ca,  Ab.  769  pi.  8  :  Radcliffe  v.  Fursman,  2  Bro.  P. 

C.  ed.  Toml.  514. 

7  Bakers.  Mellish.  II  Ves.  68  ;  Qlegg  v.  Legh,  4  Mad.  193,  007  :  TIm-pe  v,  Macaulay,  6  Mad.  218. 

8  Baker  v.  MtllUh,  11  Ves.  ri,  76. 
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A  defendaiit  may  also  put  in  separate  demurrers  to  separate  and 
distinct  parts  of  a  bill,  for  separate  and  distinct  causes  ■}  for  the 
same .  grounds  of  demurrer,  frequently,  will  not  apply  to  different 
parts  of  a  bill,  though  the  whole  may  be  liable  to  demurrer ;  and  in 
this  case,  one  demurrer  may  be  overruled  upon  argument,  and  ano- 
ther allowed.^  * 

Although  a  demurrer  cannot  be  good  in  part  and  bad  in  part,  it 
may  be  good  as  to  one  of  the  defendants  demurring,  and  bad  as  to 
others.^ 


Section  III. — The  Form  of  Demurrers. 

A  demurrer  must  be  entitled  in  the  cause,  and  is  headed  "  The 
demurrer  of  A.  B.  (or,  of  A.  B.  and  C  D.),  one,  fee,  of  the  above 
named  defendants,  to  the  bill  of  complaint  of  the  above  named 
plaintiff."  If  it  be  accompanied  by  an  answer,  it  should  be  called 
in  the  title  "  the  demurrer  and  answer."  Where  it  is  to  an  amended 
bill,  it  need  not  be  expressed,  in  the  title,  to  be  a  demurrer  to  the 
original  and  amended  bill ;  but  a  demurrer  to  the  amended  bill  will 
be  sufficient.* 

As  a  demurrer  confesses  the  matters  of  fact  to  be  true,  as  stated 
by  the  opposite  party,  it  is  always  preceded  by  a  general  protesta- 
tion against  the  truth  of  the  matters  contained  in  the  bill :  a  prac- 
tice borrowed  from  the  Cotamon  Law,  and  probably  intended  to 
avoid  conclusion  in  another  suit,'  or  in  the  suit  in  which  the  de- 
murrer is  put  in,  in  case  the  demurrer  should  be  overruled. 

After  the  protestation,  the  demurrer,  if  it  is  a  partial  demurrer 
and  not  to  the  whole  biU,  must  proceed  distinctly  to  point  out  the 
parts  of  the  bill  to  which  it  is  intended  to  apply.     The  rule,  as  to 
this,  is  laid  down  by  Lord  Redesdale,  in  Devonsher  v.  JVewenham,^ 
"  that  where  a  defendant  demurs  to  part,  and  answers  to  part  of  a 

1  Ld.  Red.  2\i ;  North  v.  Earl  of  Strafford,  3  P.  Wms.  148  ;  Koberdeau  v.  Rous,  1  Atk.  Hi. 

2  Ld.  Red.  214  ;  North  v.  Earl  of  Strafford,  nbi  sup 

3  Mayor  <i-c.,  of  London  v.  Levy,  ubi  tup. ;  but  not  unless  it  is  in  form  a  "joint  and  several  de- 

murrer :"  per  Sir  L.  Shadwell,  V.  C,  in  Glascott  v.  Copper  Miners'  Company,  11  Sim,  395,  310 : 
6  Jur.  264, 

4  Smith  v.  Sryon,  3  Mad.  428:  Oishorn  v.  Jullion,  3  Drew.  662  ;  and  see  Grranmlle  v.  Betts,  17  Sim. 

68     For  forms  of  demurrer,  see  2  Van  Hey  74—92  ;  and  see  Ferijunon  v.  Kilty,  10  Grant.  102, 

5  Ld.  iled,  212, 

«  2  Sch.  &  Lef,  199,  205.- 
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bill,  the  Court  is  not  to  be  put  to  the  trouble  of  looking  into  the 
bill  or  answer,  to  see  what  is  covered  by  the  demurrer ;  but  it  ought 
to  be  expressed,  in  clear  and  precise  terms,  what  it  is  the  party  re- 
fuses to  answer ;  and  I  cannot  agree  that  it  is  a  proper  way  of  de- 
murring to  say,  that  the  defendant  answers  to  such  a  particular 
faett  and  demurs  to  all  the  rest  of  a  bill :  the  defendant  ought  to 
demur  to  a  particular  part  of  the  bill,  specifying  it  precisely.^ 

A  demurrer  to  part  of  a  biU,  unaccompanied  by  an  answer  to  the 
rest,  is  informal,  and  will  be  overruled,^ 

Although  a  demurrer,  in  the  form  above  stated,  namely,  "  to  all 
the  rest  of  the  bill  which  is  not  answered,"  would,  for  the  reasons 
stated  by  Lord  Redesdale,  be  a  bad  form  of  demurrer  :  a  demurrer 
to  all  the  bill,  except  as  to  a  particular  specified  part,  would  not  be 
open  to  the  same  objection  ;  and  where  the  exception  applies  to  a 
very  small  part  only  of  the  bill,  it  has  been  held  to  be  the  proper 
way  of  demurring.^  In  framing  such  a  demurrer,  however,  care 
must  be  taken  that  it  should  appear  distinctly,  by  the  demurrer 
itself,  what  part  of  the  bill  is  to  be  included  in  the  exception  : 
otherwise  the  demurrer  will  be  bad.* 

The  above  rule  also  applies  to  cases  where  there  are  two  or  more 
distinct  demurrers  to  different  portions  of  the  bill ;  in  such  cases^ 
the  different  portions  of  the  bill  to  be  covered  by  each  demurrer 
must  be  distinctly  pointed  out.  And  where  a  demurrer  is  put  in 
to  such  parts  of  an  amended  bill  as  have  been  introduced  by  the 
amendments,  it  will  not  be  sufRcient  to  say  it  is  a  demurrer  to  the 
amendments,  but  the  parts  must  be  specifically  pointed  out,  and  a 
demurrer  to  so  much  of  the  amended  bill  as  has  not  been  answered 
by  the  answer  to  the  original  bill,  will  be  bad.^ 

A  demurrer  will  not  be  good  if  it  merely  says,  generally,  that  the 
defendant  demurs  to  the  bill  f  it  must  express  some  cause  of  de- 

1  Chetwynd  v.  Lyndeii,  2  Vea.  S.  450  ;  Salkeld  t.  Science,  ib.  107  ;  Sanies  v.  Taylor,  i  W.-R.  577, 

V.  C.  K. 

2  Martin  v.  Kemiedy,  2  Grant  80. 

3  Bicks  V.  Raincock,  1  Cox,  40  ;  Howe  v.  Duppa,  1  V.  &  B.  611. 

i  Mobinson  v.  Thompson,  2  V.  &  B.  118 ;  Weatherkead  v.  Blackburn,  ib.  121 ;  Burch  v.  Coney,  14 
Jur.  1009,  V  C.  K.  B.  ;  Osborn  v.  Jullion,  3  Drew.  662  ;  B»mes  v.  Taylor,  i  W.  R.  677,  V.  0.  K.; 
and  see  Burton  v.  Robertson,  1  J.  &  H.  38:  6  Jur.  N.  S.  1014,  for  case  where  no  answer  had  been 
required. 

6  ItTyjid  V.  Francis,  1  Anst.  6  ;  and  see  Walker  v.  City  of  Toronto,  \  Grant  447. 

6  Duffield  V  Graves,  Carj'  87  ;  Offcley  v.  Morgan,  Hi.  107  ;  Peackie  v.  Twycrcrosse,  ib.  113. 


DEMURRERS.  421 

murrer,  either  general  or  specific.  A  defendant  is  said  to  demur 
generally,  when  he  demurs  to  the  jurisdiction,  or  to  the  substance 
of  the  bill ;  or  specially,  when  he  demurs  on  the  ground  of  a  defect 
in  form.  He  may,  however,  in  cases  where  he  demurs  either  to 
the  jurisdiction  or  to  the  substanee,  state  specially  the  particular 
gTounds  upon  which  he  founds  his  objection ;  and,  indeed,  some 
of  the  grounds  of  demurrer,  which  go  to  the  substance  of  the  bill, 
require  rather  a  particular  statement ;  thus,  a  demurrer  for  want 
of  pai-ties,  must,  as  has  been  before  stated,  show  who  are  the  neces- 
sary parties,  in  such  a  manner  as  to  point  out  to  the  "plaintiff  the 
objection  to  his  bill,  so  as  to  enable  him  to  amend  by  adding  proper 
parties  ;i  and  in  the  case  of  a  demurrer  for  multifariousness,  a  mere 
allegation,  "that  the  bill  is  multifarious,"  wiU  be  informal;  it  should 
state,  as  the  ground  of  demurrer,  that  the  bill  unites  distinct  mat- 
ters upon  one  i-ecord,  and  show  the  inconvenience  of  so  doing.^ 

Some  objections,  which  appear  to  be  merely  upon  matters  of  form, 
may  be  taken  advantage  of  under  general  demurrers,  for  want  of 
equity  ;  thus,  it  has  been  before  stated^  that  some  biUs  may  be  de- 
murred to  on  the  ground  that  they  are  not  accompanied  by  an  affi- 
davit; that  objection,  however,  is  in  fact  an  objection  to  the  equity, 
because  the  cases  in  whch  an  affidavit  is  required  are  those  in 
which  the  Court  has  no  jurisdiction,  unless  upon  the  supposition 
that  the  fact  stated  in  the  affidavit  is  true  ;  and  the  Court  requires 
the  annexation  of  the  affidavit  to  the  bill,  for  the  purpose  of  verify- 
ing that  fact.  In  these  cases,  the  objection  may  be  made  either  in 
the  form  of  a  special,  demurrer,  or  of  general  demurrer  for  want 
of  equity :  because  the  plaintiff,  by  his  bill,  does  not  bring  his  case 
within  the  description  of  cases  over  which  the  Court  exercises 
jurisdiction.  Upon  the  same  principle,  a  defendant  may  take  ad- 
vantage, by  general  demurrer,  of  the  omission  to  offer  to  do  equity, 
in  cases  where  such  an  offer  ought  to  be  made.*  The  objection 
for  want  of  sufficient  positiveness  in  the  plaintiff's  statement  of 
facts,  within  his  own  knowledge,  may  also  be  taken  by  general  de- 
murrer ;^  but  where  a  defendant  to  a  bill  praying  relief,  demurs  to 

1  Ante. 

2  Mayner  v.  Julian,  2  Dick.  677 :  6  Mad.  144,  u.  (b) ;  Barber  v.  Barber,  4  Drew.  666 :  6  Jur.  N.  S. 

1197. 

3  Ante.    A  demurrer  for  want  of  equity  need  not  refer  to  tlie  allegations  of  the  bill :  Middlebrook 

T.  Bromley,  9  Jur.  N.  S.  614,  616 :  11  W.  E.  712,  V.  C.  K. 

4  Ante.    Iwman  v.  Wearing,  8  De  G.  &  S.  729. 
i  Ante. 
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the  discovery  only,  he  cannot  do  so  under  a  general  demurrer  for 
want  of  equity  :  he  must  make  it  the  subject  of  special  demurrer  ;^ 
and  so,  a  general  demurrer  does  not  include  a  demurrer  on  the 
ground  that  the  bill  (being  a  bill  of  review)  does  not  state  on  the 
face  of  it  that  it  is  by  leave  of  the  Court ;  but  that  ground  may  "^ 
taken  ore  tenus.^ 

Care  must  be  taken,  in  framing  a  demurrer,  that  it  is  made  to  rely 
only  upon  the  facts  stated  in  the  bill ;  otherwise  it  will  be,  what  is 
termed,  a  speaking  demurrer,  and  will  be  overruled.^  Thus,  where 
a  bill  was  iiled  to  redeem  a  mortgage,  alleging  that  the  plaintiff's 
ancestor  had  died  in  1770,  and  that,  soon  after,  the  defendant  took 
possession,  &c. ;  and  the  defendant  demurred,  and  for  cause  of  de- 
murrer showed,  that  it  appeared  upon  the  face  (jf  the  bill,  that  from 
the  year  1770,  which  is  upwards  of  twenty  years  before  the  filing 
of  the  bill,  the  defendant  has  been  in  possession,  &c..  Lord  Rossljni 
overruled  the  demurrer,  because  the  language  of  the  bill  did  not 
show  that  the  defendant  took  possession  in  the  year  1770,  but,  that 
he  did  so,  could  only  be  collected  from  the  averment  in  the  demur- 
rer.* But  a  demurrer,  for  that  it  appeared  on  the  bill  that  the 
agreement,  therein  alleged  to  have  been  entered  into,  is  not  in  writ- 
ing, signed  by  the  defendant,  is  not  a  speaking  demurrer.^  It  is 
material  to  notice  that,  in  order  to  constitute  a  speaking  demurrer, 
the  fact  or  averment  introduced  must  be  one  which  is  necessary  to 
support  the  demurrer,  and  is  not  found  in  the  bill :  the  introduction 
of  immaterial  facts,  or  averments,  or  of  arguments,  is  improper ;  but 
it  is  mere  surplusage,  and  will  not  vitiate  the  demurrer.'' 

A  defendant  is  not  limited  to  show  one  cause  of  demuiTer  only 
he  may  assign  as  many  causes  of  demurrer  as  he  pleases,  either  to 
the  whole  bill,  or  to  each  part  of  the  bill  demurred  to,  but  they 
must  be  stated  as  distinct  and  separate  causes  of  demurrer ; '  and 
if  any  one  of  the  causes  of  demurrer  assigned  hold  good',  the  demurrer 
will  be  allowed.*      Where,  however,  two  or  more  causes  of  demurrer 

1  WittiTiglLam  v.  Burgoyne,  3  Anst.  900,  904. 

2  Henderson  v.  Cook,  i  Drew.  306. 

3  Brownnword  v.  Edwards,  2  Ves.  S.  245  ;  Henderson  v.  Coolc^  4  Drew.  306,  315. 

4  Edsell  V.  Buchannan,  4  Bro.  0.  C.  2S4  :  2  Ves.  J.  83. 

5  Wood  V.  Midgley,  5  De  G.  M.  &  G.  41 ;  see  also  Jotws  v.  Charlemont,  12  Jur.  532,  V.  C.  E. 

6  Cawthorn  v  Chalie,  2  S.  &  S.,  127  ;  Dames  v  Williams,  1  Sim.  5,  8. 

7  Barber  v  Barber,  4  Drew.  666  ;  5  Jur.  N.  S.  1197. 

8  Harrison  v.  Hogg,  2  Ves.  J.  323 ;  J'oites  v.  Frost,  3  Mad.  1,  9  ;  Jae.  466  ;  Cooper  v.  Earl  Powib,  3 

De  G.  &  S.  688. 
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are  shown  to  the  whole  bill,  the  Court  wiU  treat  it  as  one  demurrer; 
and  if  one  of  the  causes  be  considered  sufficient,  the  order  will  be 
drawn  up,  as  upon  a  complete  allowance  of  the  demurrer.^  A 
defendant  may  also,  at  the  hearing  of  his  demurrer,  orally  assign 
another  cause  of  demurrer,  different  or  in  addition  to  those  assigned 
upon  the  record:  which,  if  valid,  will  support  the  demurrer,  although 
the  causes  of  demurrer  stated  in  the  demurrer  itself  are  held  to  be 
invalid.  This  oral  statement  of  a  cause  of  demurrer,  is  called 
demurring  "  ore  tenus."  A  defendant  cannot  demur  07-e  tenus, 
unless  there  is  a  demurrer  on  the  record ;  and  upon  this  ground, 
where  a  defendant  had  pleaded,  and,  upon  the  plea  being  overruled, 
offered  to  demur  ore  tenus,  for  want  of  parties,  he  was  not  permitted 
to  do  so  ;  ^  neither  can  a  defendant  demur  ore  tenus  for  the  same 
cause  that  has  been  expressed  in  the  demurrer  on  record,  and  over- 
ruled ;  ^  nor  can  he,  after  a  demurrer  to  the  whole  bill,  demur  ore 
tenus  as  to  part.*  It  seems,  however,  that  after  a  demurrer  to  part 
of  the  bill  has  been  overruled,  the  defendant  may  demur  ore  tenus 
to  the  same  part.^ 

It  is  to  be  noticed  that,  although  a  defendant  may,  either  upon 
the  record,  or  ore  tenus,  assign  as  many  causes  of  demurrer  as  he 
pleases,  such  caiises  of  demurrer  must  be  co-extensive  with  the 
demurrer  upon  the  record;  therefore,  causes  of  demurrer,  which 
apply  to  part  of  the  bill  only,  cannot  be  joined  with  causes  of 
demurrer  which  go  to  the  whole  bill :®  for,  as  we  have  seen  before 
a  demurrer  cannot  be  good  in  part  and  bad  in  part ;  which  would 
be  the  case  if  a  demurrer,  professing  to  go  to  the  whole  bill,  could 
be  supported  by  the  allegation  of  a  ground  of  demurrer  which  applies, 
to  part  only. 

The  consequence  of  demurring  ore  teniis,  as  regards  costs,  wiU 
be  discussed  in  a  future  section.' 

1  Wellesleyv.  Wellesley,  4  M.  &  C.  664,  658:  4  Jur.  2;  see  also.  Watts  v.  Lord  Sglinton,  1  C.  P 

Coop.  t.  Cott.  25,  27. 

2  Durdant  v.  Redman,  X  Vern.  78 ;  Hooh  v.  Borman,  1  S.  &  S.  227,  231. 

3  JBowmanv.  J/ygon,  1  Anst.  1 ;  but  see  Pratt  v.  Keith,  10  Jur.  N.  S.  305,  V.C.  K.,  where  a  demurrer 

on  the  record,  that  there  were  not  proper  parties,  having:  been  overruled,  a  demurrer  ore  tenuis, 
describing  the  necessary  parties,  was  allowed. 

4  Shepherd  v.  Lloyd,  2  Y.  &  J.  490. 

6  Crouch  V.  Eickin,  1  Keen,  385,  889 ;  see  contfa,  Shepherd  v.  Lloyd,  ubi  sup. ;  and  see  Seane  v. 

Hartvyriolc,  7  Grant,  161. 
6  Pitts  V.  Short,  17  Ves.  213,  216 ;  Metcalfe  v.  Brown,  5  Pri.  560 ;  Rump  v.  Greenhill,  20  Beav.  512  : 

1  JUr.  N.  S.  123  ;  Henderson  t.  Cook,  4  Drew.  306 ;  Gilbert  v.  Lewis,  1  De  Q.  F.  &  S.  38  :  9  Jur. 

N.  8.  187  ;  Thompson  v.  University  of  London,  10  Jur.  N.  S.  669,  671 :  33  L.  J.  Ch.  626,  V.  C.  K. 
■7  See  post. 
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The  demun-er,  having  assigned  the  cause  or  causes  of  demurrer, 
then  proceeds  to  demand  judgment  of  the  Court,  whether  the 
defendant  ought  to  be  compelled  to  put  in  any  further  or  other 
answer  to  the  biU,  or  to  such  part  thereof  as  is  specified  as  being 
the  subject  of  demurrer ;  and  concludes  with  a  prayer,  that  the 
defendant  may  be  dismissed  with  his  reasonable  costs  in  that  behalf 
sustained. 

If  a  demurrer  is  to  part  of  the  bill  only,  the  answer  (if  any)  to 
the  remainder  usually  follows  the  statement  of  the  causes  of  demurrer, 
and  the  submission  to  the  judgment  of  the  Court  of  the  plaintiff's 
right  to  call  upon  the  defendant  to  make  further  or  other  answer.  ^ 

It  was  formerly  an  invariable  rule,  that  an  answer  to  any  part 
of  a  bill  demurred  to  would  overrule  the  demurrer,^  even  though 
the  part  answered  was  immaterial.^  And  this  rule  was  carried  so 
far,  that  where  the  demurrer  did  not  in  form  extend  to  the  part 
answered,  yet,  if  the  principle  upon  which  the  demurrer  depended 
was  such  that  it  ought  to  have  extended  to  the  whole  bill,  then  the 
answer  to  such  part  overruled  the  demurrer.*  This  is  still  the 
rule  of  the  Court,  but  it  has  been  modified  to  this  extent :  that  the 
Court  win  not  overrule  a  demurrer,  merely  on  the  ground  that,  by 
some  slip  or  mistake,  a  small  or  immaterial  part  of  the  bill  is  covered 
by  the  answer  or  plea,  as  well  as  the  demurrer.^ 

For  information  as  to  the  nature  of  the  answer  (if  any)  to  be  put 
in  to  those  parts  of  the  bill  to  which  the  defendant  does  not  demur, 
the  reader  is  referred  to  the  Chapter  on  Answers.^  If  the  plaintiff 
conceives  such  answer  to  be  insufiicient,  he  may  except  to  it,  but 
he  must  not  do  so  before  the  demurrer  has  been  argued :  ^  otherwise, 
he  wiU  admit  the  demurrer  to  be  good.*  It  is  said,  however,  that 
if  the  defendant  demurs  to  the  relief  only,  and  answers  the  rest  of 
the  bill,  the  plaintifi"  may  take  exceptions  to  the  answer  before  the 
demurrer  is  argued.^ 

1  See  ante. 

2  Tidd  V.  Clare,  2  Dick.  712  ;  Hester  v.  Weston,  1  Vem.  463 ;  Roberts  v.  Clayton,  3  Anst.  715. 

3  Buspini  v.  Vickery,  cited  Ld.  Red.  211 ;  Savage  v.  Snalehroke,  1  Vern  90. 

4  Dawson  v.  Sadler,  1  S.  &  S.  542  ;  Sherwood  v.  Clark,  9  Pri.  259 ;  Hester  v.  Weston,  1  Vern.  463. 

5  Ord.  XIV.  9  ;  Lownds  v.  Gamett  and  Moseley  Gold  Mining  Company,  2  J.  &  H.  282  ;  Mansell  v. 

Feeney,  ib.  313 ;  Gilbert  v.  Lewis,  1  DeG.  J.  &  S.  38  :  9  Jur.  N.  S.  187  :  see  also  Jones  v.  Earl 
of  Strafford.  3  P.  Wma.  81.    We  have  no  order  similar  to  this. 

6  Post. 

7  London  Assurance  v.  East  India  Company,  3  P.  Wms.  326. 

8  Ld.  Red.  317;  Boyd  v.  Mills,  13  Ves.  85,  86.     If  necessary  the  plaintiff  may  obtain  an  extension  o£ 

the  time  to  file  exceptions. 

9  Ld.  Red.  317:  3  P.  Wms.  327. 
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A  demurrer  is  put  in  without  oath,  as  it  asserts  no  fact,  and  relies 
merely  upon  matter  apparent  upon  the  face  of  the  bill  ;^  and  it  need 
not  be  signed  by  the  defendant. 

A  mere  clerical  error  in  a  demurrer  may  be  amended  on  an 
ex  parte  order,  or  at  the  hearing.^ 


Section  IV. — Filing,  Setting  Down,  and   Hearing   Demurrers. 

After  the  draft  of  the  demun-er  has  been  settled,  it  is  copied  on 
paper  of  the  same  description  and  size  as  that  on  which  bills  are 
printed ;  the  demurrer  is  then  filed  at  the  Eecord  and  Writ  Clerks' 
Office,  or  in  the  Ofiice  of  the  Deputy  Registrar  with  whom  the  bill 
is  filed.  Orders  40,  41,  and  46,  are  to  be  observed  in  the  endorse- 
ment and  notice  of  filing. 

A  separate  demurrer,  by  a  married  w.oman^  must  have  an  order 
to  warrant  it ;  such  a  demurrer  ought  not,  therefore,  to  be  filed  till 
an  order  to  that  effect  has  been  procured.^  A  demurrer  cannot  be 
filed  on  behalf  of  an  infant,  or  a  person  of  unsound  mind  not  so 
found  by  inquisition,  until  a  guardian  ad  litem  has  been  appointed; 
and  it  is  the  same  in  the  case  of  a  lunatic,  when  his  committee  has 
an  adverse  interest.  The  order  appointing  the  guardian  must  be 
produced  when  the  demurrer  is  presented  for  filing.* 

Our  order  120,  as  explained  by  order  550,  provides,  that  "A 
defendant  may  demur  to  a  bill  of  complaint  at  any  time  within  one 
lunar  month  after  service  upon  him  of  an  office  copy  of  the  bill." 
In  a  case  where  a  motion  to  take  the  biU  jiro  confesso  was  pending, 
and  a  demurrer  had  been  filed  after  notice  had  been  given,  it  was 
Held,  in  the  absence  of  authority  to  the  contrary,  that  if  the 
demurrer  be  filed  before  judgment  is  pronounced  in  such  case  on  the 
pro  con.  motion,  it  will  be  in  time,  and  take  precedence  of  an  order 
to  take  the  bill  pro  con.^ 

A  demurrer,  to  which  is  annexed  an  answer  to  any  material  part 

1  Ld.  Bed.  208. 

2  Oshom  V  JuUion,  3  Drew.  552,  553. 

3  Barron  v.  Grilla/rd,  3  V.  &  B.  165  ;  Braithwaile's  Pr.  68 ;  except,  it  is  presumed,  in  those  cases 

where  a  manled  woman  is  entitled  to  defend  ds  a  feme  sole  :  ?ee  ante. 

4  Braithwait  'a  Pr.  58. 

5  White  V.  BaskervUle,  2  Cham.  R.  40, 
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of  the  bill,  is  considered  an  answer  and  demurrer,  and  may  be  filed 
within  the  time  limited  for  pleading,  answering,  or  demurring,  not 
demurring  alone. ^ 

Further  time  to  answer  will  not  carry  with  it  a  right  to  demur 
after  the  usual  time.  Where  a  plaintiff's  solicitor  had  given  further 
time  to  answer,  and  instead  of  answering  the  defendant's .  solicitor 
filed  a  demurrer,  it  was  ordered  to  be  taken  off  the  files.^  The 
giving  time  to  answer  does  not  authorize  the  defendant  to  demur 
after  the  time  for  answering  has  expired.^ 

It  is  right  here  to  advert  to  the  distinction  in  practice  between 
taking  a  demurrer  and  answer  off  the  file,  and  simply  overruling 
the  demurrer,  thereby  leaving  the  answer  on  the  file.  The  former 
course  appears  to  be  the  one  adopted,  in  all  cases  where  there  has 
been  an  irregularity  in  the  formal  parts  or  the  filing  of  the  demurrer, 
whether  it  be  accompanied  by  an  answer  or  not.*  The  latter  course 
is  adopted,  wherever  the  demurrer  has  been  properly  filed,  but  the 
Court  is  of  opinion  that  it  is  insufficient,  OT  that  it  has  been  over- 
ruled by  the  answer. 

The  omission  of  any  formal  part  in  a  demurrer  (such  as  the 
heading  thereof),  is  an  irregularity  which  entitles  the  plaintiff  to 
have  the  demurrer  taken  off  the  files,  unless  an  amendment  is  per- 
mitted.'' 

Where  a  demurrer  has  been  taken  off  the  file  for  irregularity,  it 
ceases  to  be  a  record  of  the  Court,  and  the  defendant  may,  there- 
fore, put  in  a  plea,  or  another  demurrer  (if  his  time  for  demurring 
has  not  expired),  as  if  no  demurrer  had  been  filed ;  but  the  demurrer 
is  not  taken  off  the  file  by  the  mere  pronouncing  of  the  order ;  it 
must  actualty  be  withdrawn  from  the  file.^  To  effect  this,  the 
order,  when  drawn  up,  should  be  carried  to  the  Reeosd  and  Writ 
Clerk  :  who  will  withdraw  the  demurrer,  annexing  the  order  to  it. '' 

1  Osborn  v.  Jullion,  3  Drew.  662  ;  see  also  Ld.  Eed.  208,  210  ;  Stephenton  T.  Oardilier,  2  P.  Wms. 

286;  Tomkin  v.  Lethhridge,  9  Ves.  178  ;  Taylor  v.  MUner,  10  Ves  444,  446  ;  Baker  v.  Mellish,  11 
Ves.  73  ;  Whae  v.  Howard,  2  De  G.  &  S.  223  :  Head  v.  Barton,  3  K.  &  J.  Ifi6. 

2  Boultbee  v.  Cameron,  2  Cham.  R.  41. 

S  Chamberiain  v.  McDonald,  2  Chain.  R.  204. 

4  Leave  to  amend  the  title  of  a  joint  demurrer  and  answer  has  been  given,  on  the  hearing  of  a  mo- 

tion to  talte  it  off  the  file  for  irregularity :  Osborn  v.  Julli(m,  3  Drew,  562,  664, 

5  Bennett  v.  O'Meara,  2  Cham.  R  167. 

6  Cv^t  V.  Boode,  1  S.  4,  S.  21. 

7  Ibid 
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Notice  of  filing  the  demurrer  must  be  served  on  the  plaintiff,  or 
his  solicitor,  on  tke  day  on  which  it  is  filed,  between  ten  in  the 
morning  and  four  o'clock  in  the  evening,  or,  if  on  a  Saturday, 
between  ten  in  the  morning  and  two  o'clock  in  the  afternoon.  ^ 
Neglect  to  do  so  will  not,  however,  render  the  demurrer  inoperative  ; 
but  the  time  allowed  to  the  opposite  party  for  taking  the  next  step 
in  the  cause  will  be  extended,  so  as  to  give  him  the  benefit  of  the 
time  he  would  otherwise  lose  by  the  delay  in  the  service,  as  pro- 
vided by  order  411. 

Upon  the  demurrer  being  filed,  the  plaintiff  should  take  an  ofiice 
copy  f  and  if  he  apprehends  that  the  demurrer  will  hold  good,  he 
should  either  obtain  an  order  to  dismiss  his  bill  with  costs,  or,  if  he 
thinks  the  defect  can  be  remedied  by  amendment,  he  may  obtain 
an  Older  of  course,  to  amend  his  bill,  in  the  usual  way,  upon  pay- 
ment of  20s.  costs.  This,  however,  can  only  be  done  before  the 
demurrer  has  been  set  down  ;  afterwards,  the  plaintifi'  must  pay 
the  defendant's  taxed  costs  of  amending,  and  of  the  demurrer;  ^ 
and  must  make  a  special  application,  for  leave  to  amend.*  The  20s. 
cover  all  the  costs  of  the  demurrer  ;  but  when  the  demurrer  has  been 
prepared,  though  not  actually  on  the  file,  before  the  amendment,  the 
costs  will  be  costs  in  the  cause.* 

Our  order  121  directs,  that  "  Where  a  demuri-er  is  not  set  down 
for  argument  by  the  plaintiff,  or  the  plaintiff  does  not  obtain  an 
order  to  amend,  within  eight  days  after  notice  of  filing  the  demurrer 
is  served,  the  defendant  may  set  the  same  down,  and  serve  notice 
thereof."  And  order  420,  that  "  No  cause  set  down  for  argument 
of  demurrer,  oi-  by  way  of  motion  for  decree,  or  on  bill  and  answer, 
or  on  appeal  from  a  Master's  report,  or  on  further  directions,  or  on 
any  petition  mentioned  in  order  418,  adjourned  over  from  the  day 
for  which  such  cause  was  originally  set  down,  is  to  be  brought  on 
for  argument  during  the  month  of  June  ;  and,  except  on  circuit,  no 
cause  is  to  be  heard  during  the  month  of  June  unless  counsel  certify 
that  010  point  is  involved  in  it  on  which  it  may  be  necessary  for 
the  Court  to  reserve  judgment." 

i  Ord.  46,  410 ;  and  see  Order  411. 

2  Braithwaite's  Pr.  491. 

3  WariUTtonv.  London  and  BlaakwcM  Railway  Company,  2  Bsav.  263;  Ream  v.  TTa?/,  6  Beav 

368  ;  Bofiielc  v.  Reynolds,  9  W.  R.  398  V.  0.  K.    If  he  neglects  to  amend,  within  the  proper  time, 
tile  bill  is  ijone  :  ib.  431. 

4  Uoflick  V.  Reynolds,  ubi  sup. 

5  Bainbi-igge  v.  Moss,  3  K.  &  J.  62;  3  Jur.  N.  S.  107;  Martin  v.  Reid,  6,  U.  C.  L.  J.  143. 
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In  order  to  entitle  a  plaintiff"  to  be  relieved  against  the  conse- 
quences of  not  setting  down  the  demurrer,  or  obii3.ining  an  order  to 
amend,  within  the  periods  fixed  by  the  General  Orders,  he  must 
make  out  a  clear  case  of  accident,  mistake,  or  surprise.^ 

The  times  of  vacation  are  not  reckoned  in  the  computation  of 
time  for  setting  down  demurrers.^ 

As,  in  the  event  of  a  demurrer  not  being  set  down  for  argument 
within  the  limited  period,  the  defendant  derives  the  same  benefit 
as  by  its  allowance,  the  duty  is  east  upon  the  plaintiff,  if  he  is 
desirous  that  it  should  be  submitted  to  the  judgment  of  the  Courti 
of  having  it  set  down. 

If  the  defendant  is  desirous  of  withdrawing  his  demurrer,  he  may 
do  so,  even  after  it  has  been  set  down,  on  payment  of  costs.^ 

In  general,  the  Court  will  not  advance  a  demurrer;*  in  cases, 
however,  of  bills  for  injunction,  as  an  injunction  will  not  usually  be 
granted  pending  a  demurrer,  the  Court  will,  upon  application,  where 
the  matter  is  pressing,  order  the  demurrer  to  be  argued  imme- 
diately.* 

When  a  demurrer  is  called  on  for  hearing,  and  the  defendant 
omits  to  appear,  the  demurrer  will  be  struck  out  of  the  paper,  unless 
the  plaintiff,  if  he  has  set  down  the  demurrer,  can  produce  an  affi- 
davit of  service  upon  the  defendant  or  his  solicitor  of  the  order  to 
set  it  down  ;  or,  if  the  defendant  set  down  the  demurrer,  unless  the 
plaintiff  can  produce  an  affidavit  of  service  upon  himseff  of  the 
order  for  setting  down  the  demurrer.  If  the  plaintiff  can  produce 
such  an  aSidavit,  it  is  conceived  that  the  demurrer  would  be  over- 
ruled, as  in  the  case  of  a  plea.^  It  has  been  held,  however,  that  in 
such  a  case  the  demurrer  is  not  necessarily  overruled,  but  the 
plaintiff  must  be  heard  in  support  of  the  bill.^      When  the  defendant 

1  Knight  V,  Marjoribanks,  14  Siai.  198:  decided,  however,  on  the  34th  Ord.  of  Aug.,  1841;  Sand. 

Ord.  884 :  3  Beav.  xxil. ;  Matthews  v.  Chichester ^  11  Jur.  49>  L.  C. ;  decided  on  the  46th  Ord.  of 
May,  1845  :  San  .  Ord.  1000  :  7  Beav  xli.  :  1  Pjiil  Ixxxvi. ,  which  was  similar ;  overruling  S.  C. 
6  Hare,  207. 

2  Ord.  408. 

3  JDownes  v.  Hast  India  Company,  6  Ves.  586. 

4  Arum  1  Mad.  557. 

5  Cousins  T.  Smith,  13  Ves.  164, 167  ;  Jones  v.  Taylor,  2  Mad.  181 ;  Const  v.  Harris,  T.  &  R.  510,  n. 

Where  justice  requires  it,  an  injunction  will  be  granted  pending  a  demurrer:  Wardle  v.  Claaiton, 
9  Sim.  412. 

6  Maiarredo  v.  Maitland,  2  Mad.  38.    For  form  of  order  overruling  demurrer,  on  non-appearance 

-of  defendant,  see  Seton,  1258,  No.  13. 

7  Penfold  t.  Bamsiottom,  1  Swanst  562. 
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appears,  and  the  plaintiff  does  not,  the  demurrer  will  also  be  struck 
out  of  the  paper,  unless  the  defendant  can  produce  an  affidavit  of 
service  upon  hindself  of  the  order  for  setting  down  the  demurrer ; 
or  unless,  in  the  event  of  the  defendant  having  himself  set  down 
the  demurrer,  he  can  produce  an  affidavit  of  service  by  him,  upon 
the  plaintiff  or  his  solicitor.^  On  the  production  of  such  an  affi- 
davit, in  either  case,  the  defendant  may  have  the  demurrer  allowed 
with  costs.2 

The  usual  course  of  proceeding,  when  the  demurrer  comes  on  for 
hearing,  and  all-  parties  appear,  is  for  the  counsel  in  support  of  the 
demurrer  to  be  first  heard,  next  the  plaintiff's  counsel,  and  then  the 
leading  counsel  for  the  demurring  party  replies.  In  hearing  a 
demurrer,  the  argument  is  strictly  confined  to  the  case  appearing 
upon  the  record  ;  and  for  the  purposes  of  the  argument,  the  matters 
of  fact  stated  in  the  bill  are  admitted  to  be  true.^ 

Where  it  has  appeared,  upon  the  hearing  of  a  demurrer  to  the 
whole  bill,  that  the  defendant  is  entitled  to  demur  to  some  part 
only,  the  Court  has  permitted  the  demurrer  to  be  amended,  so  as  to 
confine  it  to  the  parts  to  which  the  defendant  has  a  right  to 
demur  :*  in  such  cases,  however,  the  most  usual  course  is  to  over- 
rule the  demurrer,  and  to  give  the  defendant  leave  to  put  in  a  new 
demurrer  to  such  part  of  the  bill  as  he  may  be  advised.^ 

Where  a  demurrer  is  filed  for  want  of  parties  as  well  as  for  want 
of  equity,  the  question  of  parties  must  be  disposed  of  before  the 
demurrer  for  want  of  equity  can  be  argued.^ 


Section  V. — The  Effect  of  Allowing  Demurrers. 

Strictly  speaking,  upon  a  demurrer  to  the  whole  bill  being 
allowed,  the  bill  is  out  of  Court,  and  no  subsequent  proceeding  can 
be  taken  in  the  cause.''  The  Court  often,  however,  on  hearing  the 
demurrer,  gives  leave  to  amend,  and  there  are  cases  in  which  it  has 

1  On  an  appeal  from  an  order  allowing:  a  demurrer  to  the  whole  bill,  the  plaintiff  is  entitled  to  begin  ; 

Attorney-General  v.  Aspinall,  2M.  &  C.  613. 

2  Jennings  v.  Pearce,  1  Ves.  J.  447. 

3  Ante.    For  form  of  •  rder  on  the  hearing  of  a  demurrer,  see  Seton,  1258,  No.  12. 
i  Glegg  v.  Leah,  i  Mad  193,  207. 

6  Thorpe  v.  Macauley,  6  Mad.  218,  231. 

6  Malcolm  v.  Malcolm,  2  Cham.  R.  200. 

7  Sinith  V.  Barnes,  1  Dick.  67  ;  Watldns  t.  Bxush,  2  Diclf.  701. 
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afterwards  permitted  an  amendment  to  be  made  ;^  and  it  seems  that 
even  after  a  bill  has  been  dismissed  by  order,  it  has  been  considered 
in  the  discretion  of  the  Court  to  set  the  cause  on  foot  again.2 

Where  the  plaintiff,  after  a  demurrer  had  been  allowed,  improperly 
obtained  an  order  to  amend  his  bill,  and  the  defendant  demurred,  it 
was  held,  that  by  demurring  the  defendant  had  waived  the  irregu- 
larity, and  that  the  course  he  ought  to  have  taken  was,  to  apply  to 
disclmrge  the  order  to  amend  for  irregularity.^ 

Although  the  effect  of  alloAving  a  demurrer  to  the  whole  bill  is 
to  put  the  cause  out  of  Court,  the  allowance  of  a  partial  demun-er 
is  not  attended  with  such  a  consequence.  The  bill,  or  that  part  of 
of  it  which  was  not  covered  by  the  demurrer,  still  remains  in  Court, 
and  the  plaintiff  may  obtain  an  order  to  amend,  or  adopt  any  other 
proceedings  in  the  cause,  in  the  same  manner  that  he  might  have 
done  had  there  been  no  demurrer.^ 

On  hearing  the  demurrer,  the  Court  will,  where  it  sees  that  the 
defect  pointed  out  by  the  demurrer'  can  be  remedied  by  amendment, 
and  substantial  justice  requires  it,  make  a  special  order  at  the 
hearing  of  the  demurrer,  adapted  to  the  circumstances  of  the  case ;  ^ 
and  where  an  order  was  made  allowing  the  demurrer,  and  giving 
leave  to  amend,  and  no  amendment  was  made  within  the  proper 
time,  it  was  held,  that  the  bill  was  not  out  of  Court.^ 

When  the  demurrer  is  allowed,  and  leave  is  given  to  amend,  there 
is  no  rule  that  the  defendant  is  to  have  his  costs ;  but  they  are  in 
the  discretion  of  the  Court.'^ 

A  demurrer  having  been  held  good  on  one  ground,  though  over- 
ruled as  to  the  other,  the  defendant  was  allowed  to  answer  without 
costs.  ^ 

1  Jjord  Coniiigsby  v  Sir  J.  Jclcyll,  2  P.  Wms.  300  ;  Lloyd  v.  Loaring,  0  Ves.  773,  779. 

2  Per  Lord  Eldon  in  Baker  v.  Melliyhy  11  Ves.  68,  72.     It  is  conceived  that  this  dictum  would  hot  be 

followed,  unless  in  a  very  special  case. 

3  Watlcins  v.  Bush,  2  Dick,  701 ;  but  see  ih.  702,  n. 
i  Ld.  Red.  215. 

.5  Hid,:  Welledey  v.  WellesUy,  i  JI.  &  C.  654,  568  :  4  Jur  2  ;  Schmider-v.  Limrdi,  9  Beav.  401,  468; 
liai'-liims  V  Ltniibert,  1  J  &  H.  4.58  ;  leave  to  amend  is  not  given  as  a  matter  of  course,  Osbume 
V  JuUimi,  3  Drew.  596  ;  and  see  Watta  v.  Lord  Eglinttyii,  1  C.  P.  Coop.  t.  Cott.  29,  and  the  cases 
therein  collected  ;  and  as  to  leave  to  amend  given  after  demurrer  for  want  of  parties,  see  Tyler 
V.  Bell,  2  M.  &  C.  89,  104, 110,  and  the  cases  there  cited  :  1  Jur.  20. 

6  Dcch  V.  Stanhope,  1  Jur.  N.  S.  413,  V.  C.  K.  ;  see,  however,  Hofiiclc  v.  Reynolds,  9  W.  E.  431,  V. 

0.  K. ;  and  Arinitstead  V.  Durham,  11  Beav.  428:  13  Jur.  330. 

7  Schneider  v.  Lizardi,  ubi  sup.  ;  Bothoinloy  \.  Squires,  1  Jur  N.  S.  694  V.  C.  K. ;  and  see  Jiardhig 

V.  Tingey,  12  W.  E.  703,  V.  0.  K. 

8  Pai)\e  V.  Chapman,  6  Grant  338.         • 
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Where,  upon  allowing  the  demurrer,  leave  is  given  to  the  plain- 
tiff to  amend  his  bill,  he  is  not  thereby  prevented  from  appealing 
against  the  order  ;^  but  if  the  defendant  is  desirous  of  appealing 
from  such  order,  he  ought  to  apply  to  stay  the  amendment,  until 
the  appeal  has  been  disposed  of  ;2  or,  at  any  rate,  he  ought  not  to 
act  upon  the  order  giving  the  plaintiff  leave  to  amend  :  as,  for 
instance,  by  demurring  to  the  amended  bill. 

After  a  demurrer  had  been  argued,  and  the  Court,  instead  of 
allowing  the  demurrer,  gave  the  plaintiff  liberty  to  amend  on  pay- 
ment of  costs  ;  an  application  by  the  plaintiff  for  a  commission  to 
examine  the  defendant  in  Lower  Canada,  without  having  amended 
his  bill,  was  refused  with  costs.* 

It  may  be  observed,  that  the  amendment  of  a  biU,  in  pursuance 
of  an  order  made  upon  the  hearing  of  a  demurrer,  if  made  before 
the  defendant  answers,  will  not  preclude  a  plaintiff  from  making 
one  amendment  after  answer,  upon  motion  of  course.* 

A  demurrer,  being  frequently  on  matter  of  form,  is  not,  in  gene- 
ral, a  bar  to  a  new  bill ;  but  if  the  Court,  on  demurrer,  has  clearly 
decided  upon  the  merits  of  the  question  between  the  parties,  the 
decision  may  be  pleaded  in  another  suit.^ 

Where  a  demurrer  for  multifariousness  was  overruled,  and  a  de- 
murrer ore  tenus  for  want  of  parties  was  allowed,  the  practice  was 
held  to  be  that  the  demurrer  for  multifariousness  should  be  overruled 
with  costs,  and  the  demurrer  ore  tenus  allowed  without  costs.'^  On 
demurrer  ore  tenus,  held,  that  every  material  allegation  in  a  bill 
must  be  positive.  A  demurrer  to  an  allegation  qualified  by  the 
words  "so  far  as  the  plaintiff  knew,"  was  allowed,  but  without 
costs,  as  the  objection  was  not  taken  on  the  record.'^ 

In  general,  however,  where  the  demurrer,  ore  tenus,  has  been 
allowed,  and  the  Court  has  given  the  plaintiff  leave  to  amend  his 

1  LHhetter  v.  Ijoi^g,  4  M.  &  C.  286  ;  Davin  v.  Chanter,  2  Phil.  545,  547.    For  form  of  order  on  appeal, 

see  Seton,  1152,  No.  3. 

2  Wellesley  v.  Welles/ey,  4  M.  &  C.  564,  556  :  4  Jur.  2. 

3  Cliance  v.  Re-nderson,  1  Cham.  R.  30. 

4  Peskeller  v.  Hammett,  3  Sim.  389  :  Bainbrigge  v.  Baddeley,  12  Beav.  162 :  13  Jur.  997. 

6  lid.  Bed.  216  ;  and  see  Londmiderrg  (Lady)  v.  JJalar,  3  Giff ,  128 ;  affirmed  7  Jiir.  N.  S.  811,  L.  JJ. ; 
Oriental  Steam  Company  v  Briggs,  8  Jur.  N  S.  201,  204  :  10  W.  E.  12S,  L.  C. 

6  Kelly  v.  Ardell,  11  Grant  679. 

7  Tarrington  v.  Syon,  2  Cham.  R.  22. 
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bill,  the  course  of  the  Court  appears  to  be  to  make  him  liable  to 
the  costs  of  the  demurrer.^ 

Where  a  demurrer  is  put  in  on  two  grounds,  as  to  one  of  which 
it  succeeds,  but  fails  as  to  the  other,  no  costs  will  in  general  be 
given.^ 

Where  a  demurrer  to  a  bill  is  allowed,  and  afterwards  the  order 
allowing  it  is,  upon  re-argument,  reversed,  the  defendant,  if  he  has 
received  the  costs  from  the  plaintiff,  will  be  ordered  to  refund  them, 
upon  application  bjr  the  plaintiff  f  and  so,  if  a  demurrer  has  been 
overruled,  and  the  order  is  reversed  upon  re-hearing,  the  plaintiff, 
if  he  has  received  costs  from  the  defendant,  must  refund  them. 

One  of  several  defendants  who  has  demurred  successfully,  is  enti- 
tled, as  of  right,  to  have  his  name  struck  out  of  the  record ;  and 
may  apply  to  the  Court  by  motion  for  this  purpose.* 


Section  VI. — The  Effect  of  overruling  Demurrers. 

A  Demurrer  being  a  mute  thing,  cannot  be  ordered  to  stand  for 
an  answer.'' 

After  a  demurrer  to  the  whole  bill  has  been  overruled,  a  second 
demurrer  to  the  same  extent  cannot  be  allowed,  for  it  would  be  in 
effect  to  re-hear  the  case  on  the  first  demurrer :  as,  on  argument 
of  a  demun-er,  any  cause  of  demurrer,  though  not  shown  in  the 
demurrer  as  filed,  may  be  alleged  at  the  bar,  and  if  good  will  sup- 
port the  demurrer.^  A  demurrer,  however,  of  a  less  extensive 
nature,  may,  in  some  cases,  be  put  in ;  and  where  the  substance  of 
a  demurrer  was  good,  but  informally  pleaded,  liberty  was  given  to 
take  it  off  the  file,  and  to  demur  again,  on  payment  of  costs;''  and 
a  defendant  has  been  allowed  to  amend  his  demurrer,  so  as  to  make 
it  less  extensive." 

1  Newton  V.  Lord  Eymont,  4  Sim.  574,  585. 

2  Benson  v.   HadfieM,  5  Eeav.  646,  054 :  and  see  Allan  y.  Houlden,  6  Beav.  143,  ISO ;  Morgan  & 

Davey,  18. 
,3  Oats  v.  Chapman,  1  Ves.  S.  542  ;  S.  C.  2  Yes.  S.  100 :  1  Dick.  148. 

4  Barrg  v.  Croskey,  2  J.  &  H.  136:  8  Jur.  N.  S.  10  :  Seton,  1258:  XT.  C.  Mining  Company  v  Attor- 

ney-Geiieral,  2  Cham.  R.  185. 
6  Anon.  3  Alls.  530. 

6  Ld.  Red.  217. 

7  Devonsher  v.  Newenliam,  2  Sch.  v  Lef.  199. 

5  i-ll  -g'j  V.  Lcgh,  4  Mad.  193,  207 ;  Thorpe  v.  Macaidey,  5  Mad.  218,  231. 
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A  second  demurrer,  however,  though  less  extended  than  the  first, 
cannot,  after  the  first  demurrer  has  been  overruled,  be  put  in  with- 
out leave  of  the  Court ;  but  the  case  is  different  where  the  first  has 
been  taken  off"  the  file  for  irregularity.  This  leave  is  generally 
granted,  upon  hearing  the  first  demurrer  ;  but  it  has  been  permitted 
upon  a  subsequent  application  by  motion. 

Although  a  defendant  cannot,  after  the  Court  has  overruled  his 
demurrer  to  the  whole  bill,  again  avail  himself  of  the  same  method 
of  defence,  yet,  as  it  sometimes  happens  that  a  biU  which,  if  all  the 
parts  of  the  case  were  disclosed,  would  be  open  to  a  demurrer,  is  so 
artfully  drawn  as  to  avoid  showing  upon  the  face  of  it  any  ground 
for  demurring,  the  defendant  .may,  in  such  case,  make  the  same 
defence  by  plea  :  stating  the  facts  which  are  necessary  to  bring  the 
case  truly  before  the  Court.  ^  As  *it  is,  however,  the  rule  of  the 
Court  not  to  allow  two  dilatories  without  leave,  or,  in  other  words, 
as  the  defendant  is  only  permitted  once  to  delay  his  answer  by  plea 
or  demurrer,  without  leave  of  the  Court,  he  must,  previously  to 
filing  his  plea,  obtain  the  leave  of  the  Court  to  do  so ;  otherwise, 
his  plea  may  be  taken  off"  the  file.^ 

From  what  has  been  said  it  results  that,  after  a  demurrer  to  the 
whole  bill  has  been  overruled,  the  defendant,  unless  he  obtains  leave 
to  put  in  a  demurrer  of  a  less  extended  nature,  or  a  plea  either  to 
the  whole  bill  or  to  some  part  of  it,  must,  if  required,  put  in  a  full 
answer ;  and  the  Court,  on  overruling  the  demurrer,  wiU,  on  the 
application  of  the  defendant,  fix  a  time  for  his  so  doing ;  if  no  time 
is  fixed,  the  defendant  must  put  in  his  answer  within  the  usual 
time  (if  it  has  not  expired),  or  make  a  special  application  for 
further  time.^ 

Where  a  demurrer  is  overruled,  and  the  plaintiff"  amends  his  bill, 
the  defendant  is  not  precluded  from  appealing  against  the  order 
overruling  the  demurrer;*  but  after  the  defendant  has  served  the 
plaintiff  with  notice  of  the  appeal,  an  order  of  course  to  amend  the 
bill  is  irregular,  and  will  be  discharged  with  costs,  and  the  amend- 
ments expunged.^ 

1  Ld.  Bed.  216. 

2  Bauilmi  V.  Boofes,  1  S.  &  S.  511,  512. 

3  OWm  V.  Baker,  1  S.  &  S.  469 :  T.  &  R.  253  :  Waterton  v.  Croft,  6  Sim.  431, 433. 
i  Jackson  v.  liorth  Wales  Railway  Company,  13  Jur.  69,  L.  C. 

6  Ainsley  v.  Sims,  17  Beav.  174. 
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After  a  demurrer  has  been  overruled,  and  notice  of  appeal  given, 
the  plaintiff  cannot  obtain  an  order  of  course  to  dismiss  his  bUl, 
with  costs.^ 

The  Court  will  often,  although  it  oveiiules  the  demurrer,  reserve 
to  the  defendant  the  right  of  raising  the  same  question  at  the  hearing 
of  the  cause  ;^  and  where  there  is  a  doubtful  question  on  a  title, 
the  Court  wiU  sometimes  overrule  the  demurrer,  without  prejudice 
to  any  defence  the  defendant  may  make  by  way  of  answer.^ 

Where  any  demurrer  is  overruled,  the  defendant  is  to  pay  to  the 
plaintiff  the  taxed  costs  occasioned  thereby  :  unless  the  Court  other- 
wise directs. 


CHAPTER    XII 

DISCLAIMERS. 


A  DISCLAIMER  is,  where  a  defendant  denies  that  he  has  or  claims 
any  right  to  the  thing  in  demand  by  the  plaintiff's  bill,  and  dis- 
claims, that  is,  renounces  all  claim  thereto.* 

It  has  been  before  stated,  that  where  a  person  who  has  no  interest 
in  the  subject-matter  of  the  suit,  and  against  whom  no  relief  is 
prayed,  is  made  a  party,  the  proper  course  for  him  to  adopt,  if  he 
wishes  to  avoid  the  discovery,  is  to  demur,  unless  the  bill  states 
that  he  has  or  claims  an  interest :  in  which  case,  as  a  demurrer, 
which  admits  the  allegations  in  the  bill  to  be  true,  will  not  of 
course  hold,  he  should,  except  in  cases  of  partial  discovery,  (to 
which,  as  will  be  presently  shown,  he  may  object  by  answerj)  avoid 
putting  in  a  fuU  answer,  by  plea  or  disclaimer.*      Therefore,  where, 

1  Letois  V.  Cooper,  10  Beav.  32  ;  S.  C.  nam.  Coopar  v.  Lewis,  2  Phil.  178, 181. 

2  Wilson  V.  Stanhope,  2  Coll.  629 ;  Jones  v.  Skipworth,  9  Beav.  237  ;  Normna  v.  Stiby,  fb.  560,  666 ; 

Earl  of  Shrewsbury  v.  North  Staffordshire  Railway  Convpany,  9  Jur.  N.  S.  787 :  11  W.  R.  742, 
V.  C.  K. ;  Baxendale  v.  West  Midland  Railway  Company,  8  Jur.  N.  S.  1163,  L.  C. 

3  Brovmsword  v.  Edwards,  2  Ves.  S.  243,   247 ;  Mortimer  v.  Hartley,  3  DeG.  &  S.  316 ;  Evans  v. 

£vans,lS  Jur.  666,  L.  JJ.,  Cochrane  v.  Willis,  10  Jur.  N.  S.  162,  L.JJ.;  CoUingwood  v.  Russell, 

10  Jur.  N.  S.  1062  :  13  W.  E.  63  L.JJ.;  ante. 
i  Wyatt's  P.  E.  175. 
5  Ante.    A  defendant  may  also,  in  a  suit,  disclaim  by  his  counsel  at  the  bar :  Teed  v.  Carruthers,  2 

Y.  &  C.C.C.  31, 38  :  6  Jur  987.     It  seems  doubtful  whether  he  can  by  such  a  disclaimer,  in  the  case 

of  a  petition  under  the  statutory  jurisdiction,  divest  liimself  of  an  estate  in  lands:   see  Re 

Ellison,  2  Jur.  N.  S.  62,  V.  C.  W.;  Foster  y.  Dawber,  i  Dr.  &  Sip.  172. 
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instead  of  disclaiming  he  supported  the  plaintiff's  case,  but  was  held 
not  entitled  to  any  part  of  the  relief  given  to  the  plaintiff,  he  was 
left  to  bear  his  own  costs.^ 

A  disclaimer,  however,  cannot  often  be  put  in  alone :  for  although, 
if  a  plaintiff,  from  a  mistake,  makes  a  person  a  party  to  a  suit  who 
is  in  no  way  interested  in  or  liable  to  be  sued  touching  the  matters 
in  question,  a  simple  disclaimer  by  such  person  might  be  good,  yet, 
as  it  is  possible  that  the  defendant  may  have  had  an  interest  which 
he  may  have  parted  with,  the  plaintiff  has  a  right  to  require  an 
answer,  sufficient  to  ascertain  whether  that  is  the  fact  or  not ;  and 
if  a  defendant  has  had  an  interest  which  he  has  parted  with,  an 
answer  may  also  be  necessary  to  enable  the  plaintiff  to  make  the 
proper  person  a  party,  instead  of  the  defendant.^ 

« 

A  defendant  cannot  shelter  himself  from  ansAvering,  by  alleging 

that  he  has  no  interest  in  the  matter  of  the  suit,  in  cases  where, 
though  he  may  have  no  interest,  others  may  have  an  interest  in  it 
against  him  :  he  cannot  disclaim  his  liability ;  therefore,  a  party  to 
an  account  cannot,  by  disclaiming  an  interest  in  the  account,  protect 
himself,  by  such  disclaimer,  from  setting  out  the  account.^  Nor, 
when  the  bill  seeks  to  charge  the  defendant  with  the  costs  of  the 
cause,  can  he,  by  disclaiming  all  interest  in  the  subject  of  the  suit, 
evade  giving  a  discovery  of  those  facts  by  which  the  plaintiff  seeks 
to  substantiate  his  charge.*  So,  if  fraud  is  charged  against  the 
defendant  seeking  to  disclaim,  and  interrogatories  have  been  filed, 
a  disclaimer  alone  is  insufficient,  and  an  answer  mSst  be  given  to 
the  imputed  fraud  f  and  it  seems  that,  in  such  a  case,  although  no 
personal  decree  can  in  general  be  made  against  a  married  woman, 
still  she  must  answer  fuUy  :  though  it  does  not  seem  clear  how  far 
her  answer  can  ultimately  be  used  as  evidence  against  her.® 

It  is  to  be  observed  also,  that  a  disclaimer  by  one  defendant  can- 
not, in  any  case,  be  permitted  to  prejudice  the  plaintiff's  right  as 
against  the  others  ;  and,  therefore,  where  a  bill  was  filed  against  the 

IJtackham  v^iddall,  1  Mc'N.  &  G.  607,  625. 

2  Ld.  Red.  318 ;  Oxenham  v.  Esdaile,  M'L.  &  Y.  640. 

3  Glassington  v.  Thwaites,  2  Russ.  468,  462  ;  Be  Beauvoir  v.  Rhodes,  cited  3  M.  &  C.  643. 

4  Graham  V.  Coape,  3M.  &  0.  638,  643 ;  9  Sim.  93, 103. 

5  SuUceUy  v.  Dunbar,  1  Aiist.  37. 

6  Vhitmg  i.  Rmh,  2  Y.  &  C.  Ex  646,  652  ;  Pemberton  v.  M'Gill,  1  Jur.  N.  S.  1045,  V.  C.  W.;  and 

see  Silcock  v.  Roynon,  2  Y.  &  C.  C.  C,  376 :  7  Jur.  548  ;  and  ante. 
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lessees  of  tithes,  under  a  parol  demise,  for  an  account,  and  the  lessor, 
who  was  made  a  defendant  thereto,  disclaimed,  the  disclaimer  of  the 
lessor  was  not  permitted  to  prejudice  the  rights  of  the  plaintiff 
against  the  lessees,  and  a  decree  was  made  against  them  :  although 
the  plaintiff  had,  upon  the  disclairaer  coming  in,  himself  dismissed 
the  bill  against  the  lessor  with  costs.^  Where  a  defendant  claims 
any  rights  against  his  co-defendants,  though  not  against  the  plain- 
tiff, he  should  "reserve  such  rights  by  his  disclaimer  :  for  if  his  dis- 
claimer is  absolute,  the  Court  will  only  determine  the  rights  and 
interests  of  the  other  parties ;  and  will  not  consider  any  question 
which  may  arise  between  him  and  his  co-defendants.^ 

Though  a  disclaimer  is,  in  substance,  distinct  from  an  answer,  yet 
it  is,  in  point  of  form,  an  answer,  containing  simply  an  assertion 
that  the  defendant  (^isclaiiiis  all  right  and  title  to  the  matter  in 
demand ;  and  in  order  to  entitle  the  defendant  to  be  dismissed  with 
costs,  the  disclaimer  should  state  that  the  defendant  "  does  not  and 
never  did  claim,  and  that  he  disclaims,  all  right  and  title  in  the 
subject  matter  of  the  suit."^  Lord  Redesdale  observes,  that  in 
some  instances,  from  the  nature  of  the  case,  a  simple  disclaimer  may 
perhaps  be  sufficient,  but  that  the  forms  given  in  the  books  of  prac. 
tice  are  all  of  an  answer  and  disclaimer.* 

A  disclaimer  may,  by  order,  be  filed  without  oath,  but  not  with- 
out oath  and  signature.  The  order  is  obtained  on  motion  of 
course.^  If  the  defendant  applies  by  motion,  the  consent  of  counsel 
for  the  plaintiff  is  necessary.^  Where  the  plaintiff  applies,  no  con- 
sent by  the  defendant  is  required.'^ 

The  disclaimer  must  be  sworn,  filed,  and  an  office  copy  taken  in 
the  same  manner,  and  within  the  same  time,  as  an  answer.* 

If  a  defendant  puts  in  a  disclaimer  where  he  ought  to  answer,  or 
accompanies  his  disclaimer  by  an  answer  which  is  considered  insuf- 

1  WUliams  v.  Jones,  Young  252,  255. 

2  Jolly  V.  ArbiUhrwt,  i  DeG.  &  J.  224  :  6  Jur.  W.  S.  689  ;  26  Beav.  283  ;  5  Jur.  N.  S.  80. 

3  Vale  V.  Merideth,  IS  Jur.  992,  V.  C.  W.    A  defendant  having  the  same  interest  as  the  plaintiff, 

should,  if  he  disapprove  of  the  suit,  distinctly  repudiate  it :  otherwise,  the  bill  may  be  dismissed 
as  against  him,  without  costs,  and  with  costs  as  against  the  other  defendants:  Winthrop  v. 
Murray,  U  Jur.  302,  V.  C.  Wigram. 

4  Ld.  Eed.  319. 

5  For  form  of  order  on  motion,  see  Pawson  v.  Smith,  cited  Seton,  1254. 

6  Braithwaite's  Pr.  47,67. 

7  Braithwaite's  Pr.  47,  57. 

8  See  post;  Braithwaite's  Pr.  67,  491- 
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ficient,  the  plaintiff  may  take  the  opinion  of  the  Court  upon  its 
sufficiency,  by  taking  exceptions  to  it,  in  the  same  manner  as  to  an 
answer.i  If,  however,  instead  of  applying  in  the  first  instance  to 
the  Court,  by  motion,  to  take  the  disclaimer  off  the  file,  the  plaintiff 
deli vers\  exceptions,  he  will  be  precluded  from  afterwards  moving 
for  that  purpose.^ 

Where  a  defendant  puts  in  a  general  disclaimer  to  the  whole  bill, 
the  plaintiff  ought  not  to  reply  to  it :  for  then  the  defendant  may 
go  into  evidence  in  support  of  it.*  In  a  case  where  the  plaintiff' 
replied,  the  defendant  was  allowed  to  have  his  costs  taxed  against 
the  plaintiff  for  vexation.*  It  is  otherwise,  however,  where  the 
disclaimer  is  to  part,  and  there  is  an  answer  or  plea  to  another  part 
of  the  same  bill :  in  such  cases,  there  may  be  a  replication  to  such 
plea  or  answer.^ 

The  course  to  be  pursued  by  the  plaintiff,  after  a  disclaimer  to 
the  whole  bill  has  been  filed,  is  either  to  dismiss  the  biR  as  against 
the  party  disclaiming  with  costs,  or  to  amend  it ;  or,  if  he  thinks 
the  defendant  is  not  entitled  to  his  costs,  he  may  set  the  cause  down 
upon  the  answer  and  disclaimer,  and  bring  the  defendant  to  a 
hearing.^ 

Where  a  defendant  had  occasioned  the  suit,  in  consequence  of  a 
claim  to  the  fund  set  up  by  himself,  which  he  refused  to  release  or 
to  verify,  and  afterwards  put  in  a  disclaimer,  stating  in  his  answer 
the  facts  upon  which  he  had  supposed  himself  to  be  entitled,  as  a 
ground  for  his  not  being  ordered  to  pay  the  costs  of  the  suit,  which 
were  prayed  against  him,  in  consequence  of  which  the  plaintiff  exam- 
ined a  great  number  of  witnesses  to  falsify  such  statement,  but  no 
witnesses  were  examined  by  the  defendant :  Sir  Lancelot  Shad  well, 
V.  C,  ordered  him  to  pay  the  whole  costs  of  the  suit,  as  well  as  the 
plaintiff's  costs  as  the  costs  which  the  plaintiff  was  ordered  to  pay 
to  the  co-defendants.''' 

1  eiasiimgton  v.  Tkwaites,  2  Russ,  458,  i63  ;  Bullceley  v,  Dunbar,  1  Aust.  37 ;  Graham  v.  Coape,  3 

M.  &  C.  638  ;  9  Sim.  96, 103. 
4  Glasamgton  v.  Thwaites,  ubi  swp 

3  See  the  observations  of  Sir  John  Romilly,  M.  E.,  in  Ford  ■:  Lord  ChesterjKld,  16  Beav.  520. 

4  WiHiams  v.  Longfellow,  3  Atk.  58  .*. 

5  /W<f. 

6  Cash  V.  BeUhsr,  1  Hare,  810,  313 ;  Bailey  v.  Lambert,  5  Hare,  178 :  10  Jur.  109 ;  Wiggington  v. 

PaUman,  1 :  Jur.  89,  V.  0.  E.;  Wyatt's  P.  R.  176  ;  Hinde,  209. 

7  Deacon  v.  Deacon,  7  Sim.  378,  382. 
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It  is  to  be  remarked,  that  a  defendant  cannot,  by  answer,  claim 
that  to  which,  by  his  disclaimer,  he  admits  he  has  no  right;  and  if 
a  disclaimer  and  answer  are  inconsistent,  the  matter  will  be  taken 
most  strongly  against  the  defendant  on  the  disclaimer.^ 

If  a  defendant  puts  in  a  disclaimer,  and  afterwards  discovers  that 
he  had  an  interest,  which  he  was  not  apprised  of  at  the  time  he 
disclaimed,  the  Court  will,  upon  the  ground  of  ignorance  or  mistake, 
permit  him  to  make  his  claim.  It  will  not,  however,  allow  a 
defendant  to  do  so  at  the  hearing  of  the  cause  :  he  must,  in  order  to 
get  rid  of  the  effect  of  his  disclaimer,  make  a  distinct  application, 
supported  by  affidavit,  setting  forth  the  fact  in  detail  on  which  he 
founds  his  claim  to  such  an  indulgence  ;^  and  it  seems  that  the 
Court  will  expect  a  strong  case  to  be  made  out,  before  it  wiU  grant 
the  application.^ 

If  the  defendant  takes  no  steps  to  get  rid  of  the  effect  of  the  dis- 
claimer, he  will  be  for  ever  barred :  because  it  is  matter  of  record.* 

Questions  of  some  nicety  arise  in  suits  for  foreclosure,  and  in  other 
suits  of  a  similar  description,  for  establishing  equitable  claims  or 
demands  against  real  or  personal  estate,  as  to  the  right  to  costs  of 
persons  made  defendants  in  consequence  of  rights  or  interests  which 
they  might  have  in  the  estate,  subject  to  those  of  the  plaintiff,  so 
that  his  title  cannot  be  complete  without  their  co-operation,  but 
which  rights  or  interests  they  absolutely  disclaim.  When  a  defen- 
dant states  in  his  disclaimer  that  he  never  had,  and  never  claimed, 
any  right  or  interest  in  the  subject-matter  of  the  suit  at  or  after  the 
filing  of  the  bill,  he  is  entitled  to  be  dismissed  with  costs.^ 

Where  a  defendant  simply  states  that  he  does  not  claim  any  right 
or  interest,  he  wiU  be  dismissed  without  costs ;"  but  if,  before  bill 

1  Ld.  Red.  320 

2  Sidden  v.  Lcdiard,  i  R.  &  M.  110. 

3  Seto7i  V.  Slade,  7  Ves.  265.  267. 

4  Woodv.  Taylor,  3  W.  R.  321  :  3  Eq.  Rep,  513,  V.  C,  K. 

5  Silcock  V.  Roytimt,  2  Y.  &  C.  C.  C.  376 :  7  Jur.  548  :  Hiorns  v-  Holiotn,  16  Jur.   1077.  1080,  M.  R. ; 

Gabriel  v.  Sturgis,  5  Hare,  97,  100  :  10  Jur.  215  ;  Teed  v.  Carruthers,  2  Y.  &  C.  C.  C.  31,  41 :  6' 
Jur.  987;  Benbowv.  Davies,  11  Beav,  360;  Glover  v.  Rogers,  11  Jur.  1000,  M.  R. ;  Higginsv. 
Frankis,  13  Jur.  277,  V.  C.  K.  B.  ;  Vale  v.  Merideth,  18  Jur.  992,  V.  C.  W.;  ford-t.  Lord 
Chesterfield,  16  Beav.  516,  520  ;  see  contra  Buchanan  v.  Greenivay,  11  Beav.  58.  For  forms 
of  decree  against  disclaiming  defendants,  in  foreclosure  suits,  see  Seton,  395. 

6  Cash  V.  Belch£r,  i  Hare  310,  312  ;  Tipping  v.  Power  ib.  405  ;  Grigg  v  Sturzis,  5  Hare,  93,  96  :  10 

Jur.  133 ;  Ohly^  •  Jenkins,  i  De  G.  &  S.  543  ;  11  Jur.  looi  ;  GU}son  v.  l^v:ol,  9  Beav.  403,  406 : 
10  Jur.  419  ;  Fordv.  Lord  C/icsterfield,  nbi  step.;  Appleton  v.  Sturgis,  10  W.  R.  312,  V.  C.  S.J 
Vale  v.  Merideth,  nbi  sup.;  Furbcr^  Furber,  30  Beav.  523  ;  Durham  v.  Crackles,  8  Jur.  N.  S. 
1174,  V.  C.  W. 
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filed,  he  offers  to  release  his  claim,  or,  after  bill  filed,  to  release  his 
claim,  and  consent  to  the  bill  being  dismissed,  as  against  him,  with- 
out costs,  he  will,  if  the  offer  be  refused,  and  the  plaintiff  still  retain 
him  as  a  party  to  the  record,  be  entitled  to  be  dismissed  with  his 
costs,  incurred  subsequently  to  the  offer.i  And  it  seems  that  the 
plaintiff  is  bound  to  bear  the  expense  of  the  release.^ 

A  creditor  filed  a  bill  to  set  aside  a  deed  as  fraudulent  against 
creditors,  and  the  grantee,  by  his  answer,  disclaimed  and  alleged 
that  the  deed  was  executed  without  his  knowledge  or  consent,  and 
that  when  he  became  aware  of  it  he  repudiated  it.  Held,  that  the 
grantee,  having  been  properly  made  a  defendant,  was  not  entitled 
to  his  costs.^  Where  a  defendant,  having  an  interest  in  the  prop- 
erty in  question  in  a  foreclosure  suit  at  the  time  of  the  filing  of  the 
biU,  put  in  a  disclaimer,  he  will  not.be  entitled  to  any  costs.*  A, 
an  execution  creditor  of  B,  was  made  a  defendant  to  a  suit  as  claim- 
ing an  interest  in  certain  chattels,  which  the  plaintiff  claimed  as 
prior  mortgage.  A.  filed  an  answer  and  disclaimer ;  but  it  appeared 
that  his  solicitor  had  given  instructions  to  the  sheriff  to  seize  the 
interest  of  the  debtor  therein,  if  any.  It  was  held  that  before 
answering  the  bill  he  should  have  notified  the  plaintiff  that  he 
made  no  claim  to  the  chattels,  and  that  not  having  done  so,  he  was 
not  entitled  to  the  costs  of  the  suit.^  A  person  interested  in  an 
Equity  of  Redemption,  informed  the  mortgagee  before  suit  that  he 
was  willing  to  release  to  him  his  interest  in  the  property.  The 
mortgagee,  notwithstanding,  made  him  a  defendant  to  a  bill  for  sale 
of  the  mortgaged  premises,  and  he  filed  an  answer  setting  forth  his 
willingness  to  release,  and  that  he  had  before  suit  informed  the 
plaintiff"  of  such  willingness, — it  was  held  that  he  was  entitled  to 
his  costs.^ 

Where  the  plaintiff  stated  in  his  biU  that,  before  the  institution 
of  the  suit,  he  had  applied  to  the  defendant  to  release  his  claim,  but 

1  Ford  V  Lord  Chesterfi&ld,  ubl  SU2>  ;  Lock  v.  Lomas,  15  Jur.  162,  V.  C.  K.  B.;  Talbot  v.  KemsJicad^ 

4  K.  &  J.  93 ;  Bellamy  v.  Briekmc^n,  ib.  670  ;  Bradley  v.  Borlase,  7  W.  R.  125,  V.  C.  K.:  Ward 
V,  Shalceshaft,  1  Dr.  &  Sm  269  ;  Dillon  v.  Ashwln,  10  Jur.  N.  S.  119 :  12  W.  R.  366,  V.  0.  K.; 
but  see  Gowing  v.  Mowberry,  9  Jur.  N.  S  844  :  11  W.  R.  851,  V.  C.  S. ;  Damis  T.  Whitmore,  28 
Beav,  617  :  6  Jur.  N.  S.  880. 

2  Fv/rbtr  v.  Furber,  30  Beav.  623,  625. 

3  ShuttUworth  v.  Roberts,  11  Grant,  237  • 

4  Berry  v.  Maeklin,  1  Cham  R.  351. 

5  Symiwrner  v.  Clarke,  12  Grant,  130. 

6  Waring  y.  H«!>6s,  12  Grant,  227. 
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the  defendant  refused  to  do  so,  and  the  defendant  disdaiioed  and 
denied  that  any  such  application  was  made  to  him,  and  stated  that 
if  it  had  been  made,  he  would  have  released  his  interest,  Sir  John 
Stuart,  V.C.,  held  that  he  was  entitled  to  his  costs.^ 

It  may  be  here  observed,  that  in  questions  of  this  description, 
there  is  no  difference  between  the  right  of  an  assignee  in  bankruptcy 
and  that  of  the  party  whose  interest  he  represents.^ 


CHAPTEE    XIII. 

ANSWEBS. 


Section  I. — General  Nature  of  Answers. 

The  answer  of  a  defendant  consists  of  such  statements,  material 
to  his  case,  as  he  may  think  it  necessary  or  advisable  to  set  forth ; 
or,  if  he  has  put  in  a  demurrer  to  such  of  them  as  relate  to  the 
parts  of  the  bill  not  covered  by  such  demurrer. 

This  twofold  character  of  an  answer  is  peculiar  to  pleadings  in 
Equity,  and  is  not  found  even  in  those  that  are  formed  on  the  same 
model  in  the  Civil  and  Ecclesiastical  Courts :  the  answer  which  the 
defendant  is  required  to  make  upon  oath,  to  the  allegation  and  ar- 
ticles being,  in  those  Courts,  a  wholly  distinct  instrument  from  the 
responsive  allegation  which  contains  the  defence.^ 

Although  an  answer  has,  in  general,  the  twofold  property  above 
stated,  it  is  seldom  possible,  in  framing  one,  to  keep  the  parts 
separate  from  each  other  :  though,  when  it  is  practicable  to  do  so, 
such  a  course  is  generally  desirable.  It  is,  however,  of  great  impor- 
tance to  the  pleader,  in  preparing  an  answer,  to  bear  in  mind  that, 
beside  answering  the  plaintiff's  case  as.marle  by  the  bill,  he  should 

1  Gurney  v.  Jaclcson,  1  Sm.  &  G.  97 :  17  Jur.  20* ;  see, 'however,  observations  of  the  M.  R.  on  this 

case,  in  Ford  v.  Lord  Chesterfield,  uhi  sup. 

2  Grigg  v.  Sturgis,  5  Hare,  93,  96 :  ID  Jur.  133;  see  also  Cash  v.  Belcher,  1  Hare,  310,  312 ;  Ajrplety 

1.  Duke,  1  Phil.  272,  275  :  7  Jur.  985  ;  Clarke  v.  Wilmot,  1  Phil.  276  ;  Stafwrth  v.  PoU,  2  DeG. 
&  S.  571. 

3  Hare  on  Disc.  223  ;  3  Bia.  Com.  100. 
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state  to  the  Court,  upon  the  answer,  all  the  circumstances  of  which 
the  defendant  intetids  to  avail  himself  by  way  of  defence :  for  a 
defendant  ought  to  apprize. the  plaintiff,  by  his  answer,  of  the  nature 
of  the  case  he  intends  to  set  up,  and  that,  too,  in  a  clear,  unambiguous 
manner ;  and,  in  strictness,  he  cannot  avail  himself  of  any  matter  in 
defence  which  is  not  stated  in  his  answer,  even  though  it  should 
appear  in  his  evidence.^ 

Order  123  provides  that,  "  The  silence  of  the  answer  as  to  any 
statement  of  the  biU  is  not  to  be  construed  into  an  implied  admis- 
sion of  its  truth ;  and  any  allegation  introduced  into  an  answer  for 
the  purpose  of  preventing  such  implied  admission,  is  to  be  considered 
impertinent." 

A  defendant  is  not  bound  to  state,  upon  his  answer,  the  conclu- 
sions in  Law  which  he  intends  to  deduce  from  the  facts  he  has  set 
out :  that,  as  has  been  before  stated,^  would  be  conti-ary  to  the  prin- 
ciples of  good  pleading.  Indeed,  the  most  correct  method  of  plead- 
ing is,  merely  to  state  the  facts  intended  to  be  proved,  and  to  leave 
the  inference  of  Law  to  be  drawn  from  them  upon  the  argument  of 
the  case ;  but  the  established  rule  is,  that  if  the  defendant  states 
upon  his  answer  certain  facts  as  evidence  of  a  particular  case,  which 
he  represents  to  be  the  consequence  of  those  facts,  and  upon  which 
he  rests  his  defence,  he  will  not  be  permitted  afterwards  to  make 
use  of  the  same  facts,  for  the  purpose  of  establishing  a  different 
defence  from  that  to  which,  by  his  answer,  he  has  drawn  the  plain- 
tiff's attention.^ 

A  defendant  may,  by  his  answer,  set  up  any  number  of  defences, 
as  the  consequence  of  the  same  xstate  of  facts,  which  his  case  will 
allow,  or  the  ingenuity  of  his  legal  advisers  may  suggest ;  thus,  in 
setting  up  an  immemorial  payment  in  lieu  of  tithes,  a  defendant  has 
been  allowed  to  rely  upon  it,  either  as  a  modus,  or  as  a  composition 
real  existing  from  time  immemorial,  or  as  a  composition  undeter- 
mined by  notice.*      In  none  of  these  cases  were  any  facts  stated  in 

1  Stanley  v  RoUnson,  1  R.  &M.  627,  529  ;  Harrison  v.  Borwell,  10  Sim.  382  ;  4  Jur.  245  ;  Hodgson 

V.  Thornton,  1  Eq.  Ca.  Ab.  228,  pi.  6.  I 

2  ArUe. 

•^. Bennett  v.  Nealc,  Wightw.  324. 

4  Atkyns  V.  Lord  WUlvughby  de  Brooke,  2  Anst.  397  ;  Atkms  v.  Hatton,  A.  386  ;  Wolky  v.  Brown- 
hill  M'Lel.  317  ;  Bishop  v.  Chichester,  3  Gwill.  1316. 
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the  answers  which  were  inconsistent  with  any  of  the  defences  set 
up,  and  the  evidence  to  prove  them  was,  in  either  case,  the  same. 

Although  a  defendant  may  be  permitted  to  set  up,  by  his  answer, 
several  defences  as  the  consequence  of  the  same  state  of  facts,  or  of 
facts  which  are  consistent  with  each  other,  a  defendant  cannot  insist 
upon  two  defences  which  are  inconsistent  with  each  other,  or  are 
the  consequences  of  inconsistent  facts.  And,  in  the  application  of 
this  rule,  it  makes  no  difference  whether  the  inconsistent  defences 
are  each  substantially  relied  upon,  or  are  set  up  in  the  alternative ; 
"  that  answer  is  bad  which  either  contains  inconsistent  ■  defences, 
or  an  alternative  of  inconsistent  defences."'  Thus,  although  a 
defendant,  in  a  tithe  suit,  might  setup  a  payment,  either  as  a. modus, 
or  as  a  composition  real  existing  from  time  immemorial,  he  could 
not  set  up  the  same  payment,  either  as  a  modus  or  as  a  composition 
real  not  alleged  to  be  immemorial.^ 

From  the  cases  of  Jesus  College  v.  Oibbs  and  Leech'v.  Bailey, 
above  referred  to,  it  is  to  be  collected,  that  where  a  defendant  sets 
up,  by  his  answer,  two  inconsistent  defences,  the  result  will  be  to 
deprive  him  of  the  benefit  of  either,  and  to  entitle  the  plaintiff  to  a 
decree.^  Sometimes,  indeed,  the  Court  will,  where,  from  redundant 
expression  or  other  verbal  inaccuracy,  a  defence  has  been  rendered 
inconsistent,  though  evidently  not  intended  to  be  so,  either  reject 
the  redundant  expressions  as  surplusage,*  or  direct  them  to  be  struck 
out  :^  such  indulgence,  however,  is  confined  to  cases  of  verbal  inac- 
curacy onl}?^,  which  would  not  have  embarrassed  the  plaintiff'  in  the 
conduct  of  his  case. 

Although  a  defendant  cannot,  by  his  answer,  set  up,  in  opposition 
to  the  plaintiff's  title,  two  inconsistent  defences  in  the  alternative, 
he  will  not  be  precluded  from  denying  the  plaintiff's  general  title, 
and  also  insisting  that,  in  case  the  plaintiff  establishes  his  title,  he 
is  precluded  from  recovering  by  some  other  circumstance  which 
would  equally  serve  to  preclude  him,  or  any  other  person  in  whom 

1  Per  Alderson,  B.,  in  i  Y.  &  C.  Ex.  i6o. 

2  yasits  College  v.  Gibhs,  i  Y.  &  C.  E,x.  145,  160  ;  and  see  Leech  v.  Bailey^  6  Pri.  504. 

3  But  see  Nagle  v.  Edivards,  3  Anst.  702,  and  the  observations  upon  that  case,  in  Jesus  College  v. 

GVibs,  I  Y.  &  C.  Ex.  163. 

4  Ellisv.  Saul,  I  Anst.  332,  341;  JenkinsoiL  v.   Roystoji,  5  Pri.  495;  see  also  Uht/toJjFw,  Lord Hltnt- 

ingfield,  1  Pri.  237. 

5  Jesus  College  v.  Gibbs,  i  Y.  &  C.  Ex,   145,  157. 
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the  title  might  be  actually  vested.     Thus,  in  a  tithe  suit,  the  defen-  ' 
dant  itiight  have  denied  the  plaintiff's  title  as  rector  or  vicar,  and 
at  the  same  time  have  set  up  a  m,ddus} 

In  stating  a  defendant's  case,  it  is  only  necessary  to  use  such  a 
degree  of  certainty  as  wiU  inform  the  plaintiff  of  the  nature  of  the 
case  to  be  made  against  him ;  it  is  not  requisite  that  the  same  degree 
of  accuracy  should  be  observed  in  an  answer  as  is  required  in  a  bill. 

Order  124  provides  that,  "A  defendant  is  to  admit  in  his  answer 
such  of  the  allegations  contained  in  the  plaintiff's  bill  as  are  to  the 
knowledge  of  such  defendant  true,  or  as  he  can  readily  ascertain  to 
be  true,  or  as  he  has  reason  to  believe  and  does  believe  to  be  true  : 
and  it  shall  be  sufficient  if  such  admissions  are  expressed  to  be  only 
for  the  purposes  of  the  suit  in  which  the  same  are  made.''  Order 
125,  that,  "Admissions  are,  in  all  cases  where  it  is  practicable,  to  be 
by  reference  to  the  numbers  of  the  paragraphs  in  the  bill  to  which 
they  relate,  with  such  qualifications  as  may  be  necessary  or  proper 
for  protecting  the  interests  of  the  party  making  such  admissions ; 
and  it  shall  not  be  necessary  or  proper,  in  any  answer,  to  allege 
ignorance  of  any  fact  stated  in  the  bill,  or  answer,  or  any  other 
reason  for  not  admitting  any  fact  thereia  alleged." 

If  the  defence  which  can  be  made  to  a  bill  consists  of  a  variety  of 
circumstances,  so  that  it  is  not  proper  to  be  offered  by  way  of  plea, 
or  if  it  is  doubtful  whether  a  plea  will  hold,  the  defendant  may  set 
forth  the  whole  by  way  of  answer,  and  pray  the  same  benefit  of  so 
much  as  goes  in  bar,  as  if  it  had  been  pleaded  to  the  bill.'^  Thus,  a 
defendant  insisting  upon  the  benefit  of  the  Statute  of  Limitations 
by  way  of  answer,  may,  at  the  hearing,  have  the  like  benefit  of  the 
statute  as  if  he  had  pleaded  it.^  So  also,  if  a  defendant  can  offer  a 
matter  of  plea  which  would  be  a  complete  bar,  but  has  no  reason  to 
protect  himself  from  any  discovery  sought  by  the  bill,  and  can  offer 
circumstances  which  he  conceives  to  be  favourable  to  his  case,  and 
which  he  could  not  offer  together  with  a  plea,  he  may  set  forth  the 
whole  matter  in  the  same  manner.  Thus,  if  a  purchaser  for  a  valu- 
able consideration,  clear  of  all  charges  of  fraud  or  notice,  can  offer 
additional  circumstances  in  his  favour  which  he  cannot  set  forth  by 

1  Carte  v.  Ball,  3  Atk.  496,  499. 

2  Ld.  Red.  308. 

3  Norton  V.  Turvill,  2  P.  Wms.  144. 
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way  of  plea,  or  of  answer  to  support  a  plea,  as  the  expending  a  con- 
siderable sum  of  money  in  improvements  with  the  knowledge  of  the 
plaintiff,  it  may  be  more  prudent  to  set  out  the  whole  by  way  of 
answer,  than  to  rely  on  the  single  defence  by  way  of  plea :  unless  it 
is  material  to  prevent  disclosure  of  any  circumstance  attending  his 
title.i 

Where  the  same  benefit  has  been  claimed,  by  answer,  that  the 
defendant  would  have  been  entitled  to  if  he  had  demurred  to  the 
biU,  or  pleaded  the  matter,  alleged  in  his  answer,  in  bar  it  is  only 
at  the  hearing  of  the  cause  that  any  such  benefit  can  be  insisted 
upon ;  and  then  the  defendant  will,  in  general,  be  entitled  to  all  the 
same  advantage  of  this  mode  of  defence  that  he  would  have  had,  if 
he  had  adopted  the  more  concise  mode  of  defence,  by  demurring  or 
pleading.'^  In  the  case,  however,  of  multifariousness,  if  the  defendant 
does  not  take  the  objection  ad  IvmiTie,  the  Court,  considering  the 
mischief  as  already  incurred,  will  not,  except  in  a  special  case,  allow 
it  to  prevail  at  the  hearing :  although  it  may  protect  the  defendant 
from  the  costs  incurred,  if  it  should  appear  that  he  had  been  impro- 
perly subjected  to  them.^  ' 

Order  126  provides  that,  "A  defendant  may  claim,  by  answer, 
any  relief  against  the  plaintiff  which  such  defendant  might  claim 
by  a  cross  bill ;  and  for  this  purpose  the  facts  necessary  to  make  out 
the  defendant's  right  to  relief  are  to  be  stated  in  the  answer  as  part 
of  the  defendant's  case,  and  he  is  to  pray  such  relief  as  he  may  think 
himself  entitled  to.  The  Court,  in  all  such  cases,  may  either  grant  ' 
such  relief  upon  the  answer,  or  it  may  direct  or  permit  a  separate 
suit  to  be  instituted." 

We  now  come  to  the  consideration  of  the  manner  in  which  the 
interrogatories  (if  any)  must  be  answered. 

It  must  here  be  observed  that  as  by  our  practice  no  interrogatories 
are  used,  some  of  the  practice  described  in  this  chapter  is  inapplicable 
in  this  Province.  We  obtain  by  the  examination  of  a  defendant  on 
his  answer,  before  a  Master  or  Special  Examiner,  the  same  objects 
which  the  plaintiff  in  England  does  by  the  more  tedious,  expensive 

1  Ld.  Red.  309. 

2  IVray  V.  Hutchinson,  3  M.  &.  K.  235,  238,  242  ;  see  also  Milligan  v.  Mitchell,  i  M.  &  C.  433,  447. 

3  Benson  v.  Hadfield,  4  Hare,  32,  39  ;  Cashcll  v.   Kelley,  2  Dr.   &  War.  181  ;  Raffety  v.   King,  1 

Keen,  601,  609,  and  see  ante. 
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and  unsatisfactory  prooess  of  Interrogatories.  The  law  as  to  how 
far  he  is  bound  to  answer  is,  however,  the  same  in  both  countries, 
excepting  in  so  far  as  it  is  altered  by  our  orders,  which  will  be 
noticed  in  their  proper  places.  If  the  reader  will  bear  these  remarks 
in  mind  he  will  find  no  difficulty  in  applying  the  English  decisions 
to  our  practice  without  confusion. 

Under  the  old  practice  of  the  Court,  it  was  necessary  that  the 
defendant  should  answer  all  the  statements  and  charges  in  the  bill, 
whether  specially  interrogated  thereto  or  not ;  but  he  was  not  bound 
to  answer  any  interrogatories  which  were  not  founded  upon  the 
statements  or  charges  contained  in  the  1)111  -.^  though,  if  he  did  so, 
he  thereby  .put  them  in  issue.  Under  the  present  practice,  a  defen- 
dant may  be  required  to  answer  any  interrogatories  which  are  per- 
tinent to  the  case  made  by  the  bill,  although  they  are  not  founded 
on  specific  charges  or  statements  in  the  bill;^  but  he  is  not  bound 
to  answer  any  statement  or  charge  in  the  bill,  unless  specially  and 
particul^arly  interrogated  thereto ;  nor  is  he  bound  to  answer  any  of 
the  interrogatories  except  "those  which  he  is  required  to  answer.  A 
defendant  is  not,  however,  prohibited  from  answering  any  statement, 
charge,  or  interrogatory  -which  he  may  consider  it  necessary  to  his 
defence  to  answer ;  and  he  is  left  at  complete  liberty,  in  this  respect, 
to  act  in  such  manner  as  may  be  thought  advisable  :  subject  to  the 
restriction,  that  if  he  answer  any  statement  or  charge  in  the  bill  to 
which  he  is  not  interrogated,  only  by  stating  his  ignorance  of  the 
matter  so  stated  or  charged,  such  answer  will  be  deemed  imper- 
tinent. 

The  plaintiff"s  right  to  discovery  is  not  extended,  by  the  present 
practice ;  so  that  all  the  objections  which  could  formerly  have  been 
urged  by  the  defendant,  to  protect  himself  from  a  discovery  of  any 
portion  of  the  matter  of  the  bill,  can  now  be  urged  against  a  dis- 
covery of  that  concerning  which  the  defendant  is  specially  interro- 
gated ;  and  there  have  always  existed  certain  special  reasons  upon 
which  the  defendant  might  object  to  the  discovery  sought  by  the 
plaintifi":  either  because  the  discovery  might  subject  him  to  pains 
and  penalties,  or  to  a  forfeiture,  or  to  something  in  the  nature  of  a 

I  yerrard  v.  Saunders,  2  Ves.  J.  454,  458. 
.  2  Ante.    Perrey  v.  Tiirpin,  Kay,  App.  49 ;  Matuell  v.  Feeney,   2  J.  H-  313,  318  ;  Lalu  v.  Londoji 
Indisputable  Society,  10  Hare,  App.  20  ;  Bernard  v.  Hunter,  i  Jur.  N.  S.  1065,  V.  C.  S.;  Marsh 
V.  Keith,  I  Dr.  &  Sm.  342  ;  6  Jur.  N.S.  1182;  Hudsmi  v.  Grenfell,  3  Giff,  388:8  Jur.  N.S.878. 
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forfeiture;!  or  because  it  was  immaterial  to  the  relief  prayed ;2  or 
because  it  might  lead  to  a  disclosure  of  matter,  the  subject  of  pro- 
fessional confidence  ;*  or  of  the  defendant's  own  title,  in  cases  where 
there  is  not  a  sufficient  privity  between  him  and  the  plaintiff  to 
warrant  the  latter  in  requiring  a  disclosure  of  it.*  In  all  these 
cases,  although,  as  we  have  seen,  the  defendant  may  protect  him- 
self from  discovery  by  plea  or  demuiTer,  yet  he  has  also  always  been 
permitted  to  decline,  by  his  answer,  giving  the  objectionable  dis- 
covery, and  to  state,  in  that  form,  the  grounds  upon  which  he  claims 
protection ;  "and  he  still  retains  the  same  privilege.  He  must,  how- 
ever, swear  to  his  belief  in  the  validity  of  such  grounds  ;5  and  the 
Court  must  be  satisfied,  from  the  circumstances  of  the  case,  and  the 
nature  of  the  discovery  which  he  is  called  upon  to  give,  that  the  case 
falls  within  the  above-mentioned  grounds  of  objection.^ 

The  principle  upon  which  the  Court  proceeds,  in  exempting  a 
defendant  from  a  discovery  under  any  of  the  above  circumstances, 
has  been  fully  discussed,  in  considering  the  grounds  upon  which  a 
defendant,  although  he  does  not  object  to  the  relief,  provided  the 
plaintiff  makes  out  a  case  which  may  entitle  him  to  it,  may  demur 
to  the  discovery  sought ;  it  is  only  necessary,  therefore,  to  repeat  in 
this  place  what  has  been  before  stated,  that  if  a  defendant  objects 
to  any  particular  discovery,  upon  any  of  the  grounds  above  stated, 
he  may,  even  though  the  grounds  upon  which  he  may  object  appear 
upon  the  bill,  decline  making  such  discovery,  by  submission  in  his 
answer.' 

It  may  be  observed  here,  that  the  only  difference  occasioned  by 
this  method  of  objecting  to  the  discovery  is,  that  if  the  objection  be 
taken  by  demui*rer  or  plea,  the  validity  of  it  is  at  once  decided  by 
the  Court,  upon  argument  of  the  plea  or  demurrer ;  whereas,  if  the 
objection  be  taken  by  answer,  the  validity  of  it  can  only  come  be- 
fore the  Court  in  the  form  of  exceptions  to  the  answer,  which  is  cer- 
tainly a  more  circuitous  and  expensive  mode  of  trying  the  question 
than  that  afforded  by  demurring.  It  has,  however,  been  held,  that 
where  the  ground  of  objection  is,  that  the  discovery  would  render 

I  Anie.  2  Ante.  3  Ibid. 

4  Ante  ;  and  see  Cooke  v.  Turner,  14  Sim.  218,  221 :  8  Jur.  703. 

5  Scott  V.  Milter  (No.    2),  Johns.  328  :  5  Jur.  N.  S.  858  ;  see  Balguy  v.  Broad/mrst,  i  Sim.  N.  S.  iii. 

6  Sidebotiom  v.  Adkins,  3  Jur.  N,  8.  631  :  5  W,  R.   743,  V.  C.  S. ;  see  also  Reg.   v.  Bayes,  i  B.  &  S. 

311  :  7  Jur.  N.  S,  1158;  Bunn  v.  BuiM,  12  W.  R.,  561,  L.  J.J.  ;  Taylor  on  Evid.  .s.  1311. 

7  Ante  ;  Ld.  Red.  200,  307. 
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the  defendant  liable  to  pains  and  penalties,  the  proper  course  is  to 
submit  the  point  by  answer :  because,  by  demurring,  the  defendant 
admits  the  facts  to  be  true.' 

It  is  a  general  rule,  that  the  defendant  is  only  required  to  answer 
to  those  points  which  are  necessary  to  "enaljle  the  Court  to  make  a 
decree  against  him;'  and  the  objection  arising  from  want  of  mate- 
riality is  one  that  the  defendant  has  always  been  allowed  to  raise 
by  answer. 

The  application  of  this  rule  has  been  before  discussed,  in  treating 
of  demun-ers  to  discovery,  on  the  ground  of  want  of  materiality.  ^ 
It  may  not  be  useless,  however,  in  addition  to  the  instances  already 
referred  to,  to  mention  one  or  two  cases  where  the  defendant's  right 
to  exempt  himself  from  answering  to  such  parts  of  the  bill  has  been 
recognized  by  the  Court,  upon  exceptions.  In  Codrington  v.  Cod- 
rington,*'  a  bill  was  fil^d  by  a  person  claiming  under  the  limitations 
of  a  settlement,  to  set  aside  an  appointment,  by  which  his  title  was 
defeated,  on  the  ground  of  fraud ;  and  upon  an  answer  being  put 
in  denying  the  fraud,  the  plaintiff  amended  his  bill,  by  inserting 
certain  inquiries  as  to  the  manner  in  which  the  appointment  was 
attested,  in  order  to  show  that  it  was  not  executed  in  the  manner 
required  by  the  settlement.  These  inquiries  the  defendant,  by  his 
answer,  declined  answering  ;  and  upon  the  question  coming  before 
the  Court,  Sir  Lancelot  Shadwell,  V.  C,  held,  that  the  defendant 
was  not  bound  to  answer  the  interrogatories  in  the  amended  bill  •. 
because  the  plaintiff,  having  by  his  biU  set  up  a  case  of  fraud,  the 
fact,  whether  the  appointment  was  executed  in  conformity  with  the 
power  or  not,  was  immaterial  to  the  case  so  set  up. 

Upon  the  same  principle,  the  Court  holds  that,  where  a  bill  is 
filed  by  a  creditor  or  legatee,  or  other  person  claiming  a  definite 
sum  out  of  the  personal  estate  of  a  deceased  person,  against  an 
executor  or  administrator,  if  the  defendant  admits  assets  in  his 
hands  sufficient  to  answer  the  plaintiff's  demands,  he  need  not  set 
out  an  account  of  the  estate,^  or  set  out  a  schedule  of  the  docu- 

L  Honeywoodw.  Selwin,  3  Atk.  2j6;  aQ&  Aiiarnsy-General  v.  Lucas,  2  Hare,  566,  569:  7  Jur,  1080; 

Earl  of  Lichfield  v.  Bond,  6  Beav.  88,  93  :  7  Jur.  209. 
3  Per  sir  Thomas  Plumer,  V.  C,  in  ^gar  v.  Regent's  Canal  Company,  G.  Coop.  212,  214;  see  also 

Woody.  HiicJiings,  3  Beav.  504,  510. 

3  Ante, 

4  3  Sim.  510,  524. 

5  Agar  V.  Regent's  Canal  Company,  tibi  sup. 
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ments  in  his  jDossession  relating  to  the  estate  i^  because  the  admis- 
sion by  the  defendant  that  he  has  assets  in  his  hands  to  answer  the 
plaintiff's  demands,  is  sufficient  to  give  the  plaintiff  all  the  relief  he 
can  require,  and  any  discovery  would  be  useless  and  irrelevant.  ^ 
So,  also,  the  Coui-t  refused  to  compel  discovery,  where  the  executor 
of  an  executor  admitted  assets  of  the  original  testator  come  to  the 
hands  of  his  testator;'  and  so,  discovery  was  not  enforced  where,  in 
a  suit  by  the  holder  of  a  policy,  the  directors  of  an  insurance  society 
admitted  assets  sufficient  to  pay  the  claims  on  the  policy.* 

The  Court  will  not,  in  general,  allow  the  circumstance  of  a  plain- 
tiff having  a  claim  upon  a  defendant,  to  be  used  for  the  purpose 
of  enabling  the  plaintiff  to  investigate  all  the  private  affairs  of  the 
defendant ;  thus,  a  vendor,  in  a  bill  for  specific  performance,  cannot 
interrogate  the  vendee  as  to  his  property:^  even  though  the  biU 
should  charge  that  the  defendant  was  insolvent.®  In  order  to 
entitle  a  plaintiff  to  an  answer  to  such  an  enquiry,  he  must  show 
some  specific  lien  upon  the  defendant's  property,  and  pray  some 
relief  respecting  it ;''  and  the  Court  will  not,  even  then,  compel  the 
defendant  to  make  such  discovery,  where  the  interest  which  the 
plaintiff  may  have  in  it  is  very  remote  in  its  bearings  upon  the  real 
point  in  issue,  and  would  be  an  oppressive  inquisition* 

The  above  cases,  and  those  before  cited,  point  out  in  what  in- 
stances the  defendant  may  decline  to  make  a  particular  discovery, 
when  it  is  irrelevant  to  the  general  scope  and  object  of  the  bill.  A 
discovery  may,  however,  be  material  to  the  plaintiff's  general  case, 
if  made  by  one  of  the  defendants,  which  would  be  wholly  irrelevant 
if  made  by  another :  in  such  cases,  the  defendant  from  whom  the 
discovery  would  be  immaterial,  is  not  obliged  to  make  it ;  and,  in 
general,  a  defendant  is  only  obliged  to  answer  such  of  the  interro- 
gatories as  are  necessary  to  enable  the  plaintiff  to  obtain  a  complete 
decree  against  him  individually.  Where,  however,  the  defendant 
is  involved  in  the  whole  case,  and  in  that  sense  relief  is  asked 

1  Forbes  v.  Tanner,  g  Tur.  N.  S.  455  :  11  W.  R.  414,  V.  C.  K. 

2  PuUeny.  Smith.,  $  Ves.  21,23.     ,    _  _ 

3  Lander  v.  Weston,  13  Jur.  877,  V.  C.  E. 

4  Pricluirdw.  Murray,  12  Jur.  610,  V.  C.  E. 

5  Francis  v.  Wigzell;  i  Mad.  258   260. 

6  See  Small V.  Attwood,  as  reported  in  Wigram  on  Disd  168. 

7  Francis  v.  Wigzell,  ubi  sup.  r,    -   c. 

8  Wigram  on  Disc.  165  ;  Dos  Santos  v.  Frietas,  cited  ib.;  IVeister  v.    Threlfall,  2  S.  fit  S.  190,  193 , 

see  also  Janson  v.  Solartc,  2  Y.  &  C.  Ex.  132,  136. 
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against  him,  he  must  answer :  though  the  interrogatory  might  seem 
to  be  immaterial  to  the  relief  asked  against  him.^ 

With  reference  to  the  objection  of  immateriality,  it  must  be 
understood  that  the  defendant  is  only  required  to  answer  as  to 
matters  which  are  well  pleaded,  that  is,  to  the  facts  stated  and 
charged.  To  matters  of  law,  or  inferences  of  law  drawn  from  the 
facts,  he  need  not  answer.  Thus,  a  defendant  must  answer  whether 
a  will,  executed  before  the  Wills  Act,^  was  published  by  the  testa- 
tor in  the  presence  of  three  witnesses  ;  but  he  need  not  answer  to 
an  interrogatory  requiring  him  to  say  whether  the  publication  was  , 
such  as  by  law  is  required  to  pass  freeholds  by  devise.  Sometimes 
a  defendant,  instead  of  answering  such  interrogatories,  submits  the 
point  to  the  judgment  of  the  Court ;  but  it  is  not  necessary  to  do  so. 

All  the  objections  to  discovery  that  have  hitherto  been  con- 
sidered, are  of  a  kind  that  the  defendant  has  always  been  allowed 
to  raise  by  answer,  upon  the  principle  that  the  Court  does  not  oblige 
a  defendant  to  answer  such  questions,  even  when  the  right  to  relief 
is  admitted ;  but  where  these  objections  do  not  apply,  it  must  be 
remembered  that  "  there  is  no  principle  more  clearly  established  in 
the  Court  than  this :  that,  when  a  party  answers,  he  is  bound  to 
answer  fully,  and  for  this,  among  other  reasons,  that  if  the  defence 
which  a  party  sets  up  by  his  answer  should  be  decided  against  him, 
it  is  of  the  utmost  importance  that  all  consequential  matters  which 
are  material  for  the  purpose  of  the  decree,  should  receive  an 
answer."  ' 

This  rule  is  applicable  to  all  cases  where  the  defence  intended  to 
be  set  up  by  the  defendant  extends  to  the  entire  subject  of  the  suit : 
such,  for  instance,  as  that  the  plaintiff  has  no  right  to  equitable 
relief — or  has  no  interest  in  the  subject — or  that  the  defendant  him- 
self has  no  interest  in  the  subject — or  that  he  is  a  purchaser  for  a 
valuable  consideration — that  the^  bill  does  not  declare  a  purpose  for 
which  equity  wiR  assume  jurisdiction  to  compel  discovery — or  that 

1  Maishs.  Keith,  i  Dr.  &  Sin.  342:  6  Jur.  N.  S.  1182.     On  the  subject  of  immateriality,  see  also 

Bleckley  v.  Rymer,  4  Drew.  248;  Newton  v.  Dimes,  3  Jur.  N.  S.  583,  V.  C.  W. 

2  7  Will.  IV.  &  I  Vic.  c.  26. 

3  Per  Lord  Lyndlmrst,  in  Lancaster  v,  Evors,  1  Phil.  351 ,  352  ;  S  Jur.  133  ;  Hare  on  Disc.  265,  266  ; 

Thorpe  v.  MaeauUy,  5  Mad.  218,  229 ;  Favlder  v.  Stuart,  11  Ves.  296,  301 ;  Mazarredo  v.  Mait- 
lahd,  3  Mad.  66,  70 ;  Swiriborne  v.  Nelson,  16  Beav.  416 ;  Potter  v  WaMer,  2  De  G.  &  S.  410 : 
Ambler,  ed.  Blunt,  363  (n) ;  Beade  v.  Woodrooffe,  24  Beav.  421 ;  Leigh  v.  Birch,  32  Beav.  399  : 
9  Jur,  N.  S.  1265  ;  Swabey  v.  Sutton,  1 H.  &  M.  614 :  9  Jur.  N.  S.  1321. 

5 


-t-50  ANSWERS. 

the  plaintiff  is  under  some  personal  disability,  by  which  he  is 
incapacitated  from  suing.i  In  all  these  cases,  a  defendant  who  does 
not  avail  himself  of  the  objection  to  answering,  either  by  demurrer 
or  plea,  but  submits  to  answer,  must  answer  fuUy.^  Nor  is  a  denial 
of  the  plaintiff's  title  a  reason  for  refusing  to  set  out  accounts 
required  by  the  interrogatories  ;^  nor  a  denial  of  fraud  a  reason  for 
refusing  to  discover  the  facts  which  are  alleged  to  show  it.*  In 
some  cases,  however,  where  it  has  appe8,red  that  the  discovery 
was  not  necessary  to  enable  the  plaintiff  to  obtain  a  decree,  and 
where  the  information  could  be  obtained  in  the  proceedings  under 
the  decree,  a  full  answer  has  not  been  enforced.^ 

A  defendant  may,  however,  as  we  have  seen,"*  by  answer  decline 
answering  any  interrogatory,  or  part  of  an  inteiTOgatory,  from 
answering  which  he  might  formerly  have  protected  himself  by  de- 
murrer ;  and  he  may  so  decline,  notwithstanding  he  answers  other 
parts  of  such  inteiTogatory,  or  other '  interrogatories  from  which  he 
•might  have  protected  himself  from  demurrer,  or  other  parts  of  the 
bill  as  to  which  he  is  not  interrogated ;'  but  he  cannot  decline 
answering  a  particular  interrogatory  on  the  ground  that  the  whole 
bill  is  demurrable  ;^  nor  can  he  protect  himself  from  discovery  by 
raising  by  answer  a  defence  which  he  might  have  pleaded." 

A  defendant  must  answer  as  to  his  knowledge,  remembrance,  infor- 
mation or  belief  Where,  however,  a  special  cause  is  shown,  so 
positive  an  answer  may  be  dispensed  with;^"  and  in  Hall  v.  Bodly^^ 
it  is  said,  that  a  defendant  having  sworn  in  his  answer  that  he  had 
received  no  more  than  a  certain  sum,  to  his  remembrance  it  was 
allowed  to  be  a  good  answer.     As  to  facts  which  have  not  happened 

1  GmeH  V.  Lewis,  1  De  G.  J.  &  S.  38:  9  Jur.  N.  S.  187. 

2  Hare  on  Djsc.  256. 

3  Dott  V.  Hoyes,  15  Sim.  372  :  10  Jur.  628 ;  Great  Luxembourg  Railway  Company  v.  Magnay,  23 

Beav.  64B;  Brookes  v.  Boucher,  8  3nr.  JST.  S.  639:  10  W.  R.  708,  V.  C.  W,;  Leigh  v.  BrnU,  and 
Swabey  v.  Sutton,  ubi  sxvp 

•i  Padley  v.  Lincoln  Water  Worlcs  Company,  2  M'N.  &  G.  68,  72 :  14  Jur,  299  ;  v.  Harrison,  i 

Mad.  252. 

5  De  la  Rue  v.  Dickinson,  3  K.  &  J.  388  :  Svxinhurne  v.  Nelson,  refd.  to  ib.  389  ;  Clegg  v.  Edinomon, 

3  Jur.  N.  S.  299,  L.J  J. 

6  Ante. 

7  Fadtey  v.  Lincoln  Water  Works  Company,  2  M'N.  &  G.  68,  71 :  14  Jur.  299  ;  Baddeley  t.  Curwen, 

2  Ooll.  151,  165  ;  Fairthome  v.  Western,  3  Hare,  387,  391,  393 :  8  Jur.  363 ;  Molesworth  v.  How- 
ard, 2  Coll.  145,  151 ;  see,  however,  Tipping  v  Clarke,  2  Hai-e,  383,  392 ,  Drake  v.  Drake,  ib. 
647  :  8  Jur.  642  ;  Kayev.  Wall,  i  Hare,  127;  Jngilby  v.  Sha/to,  33  Beav.  31 :  9  Jur.  N.  S.  1141 

8  Mason  v.  Wakeman,  2  Phil  616  ;  Fisher  v.  Price,  11  Beav.  194, 199;  Marsh  v.  Keith,  1  Dr.  &  Sm. 

342,  360 :  6  J  ur.  N.  S,  1182  ;  Bates  v.  Ch,  isfs  College,  Cambridge,  8  De  G.  M.  &  G.  726 :  3  Jur. 
N.  S.  348,  L.JJ.;  Leigh  v  Birch,  32  Beav.  399:  9  Jur.  N.  S.  1266. 

9  Lancaster  v.  Evors,  1  Phil.  349,  361 :  8  Jur.  133  ;  Swabey  v.  Sutton,  1  H.  &  M.  614 :  9  Jur.  N.  S. 

1321,  v.  C.W. 

10  Wyatt'8  P.  R.  13. 

11  1  Vern.  470 ;  and  see  Helton  v.  Ponsford,  4  Beav,  41,  43. 
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within  his  own  knowledge,  the  defendant  must  answer  as  to  his  in- 
formation and  belief,  and  not  as  to  his  information  merely,  without 
stating  any  belief  either  the  one  way  or  the  other.^  It  is  not,  how- 
ever, necessary  to  make  use  of  the  precise  words  "  as  to  his  infor- 
mation and  belief "  :  the  defendant  may  make  use  of  any  expres- 
sions which  are  tantamount  to  them ;  thus,  to  say  that  the  de- 
fendant cannot  answer  to  facts  inquired  after,  as  to  his  belief  or 
otherwise,  is  generally  -considered  a  suiScient  denial ;  for  though 
the  word  "  information"  is  not  used,  the  expression  "  belief  or 
otherwise,"  is  held  to  include  it.  And  so,  where  an  answer  was  in 
this  form  :  "  And  this  defendant  further  answering  saith,  it  may  be 
true  for  anything  he  knows  to  the  contrary  that,"  and  after  going 
through  the  several  statements,  it  concluded  thus  :  "  but  this  de- 
fendant is  an  utter  stranger  to  aU  and  every  such  matters,  and  can- 
not form  any  belief  concerning  the  same,"  Sir  John  Leach,  V.  C, 
was  of  opinion,  that  the  defendant,  in  stating  himself  to  be  an  utter 
stranger  to  all  and  every  the  matters  in  question,  did  answer  as  to 
his  information,  and  did,  in  effect,  deny  that  he  had  any  informa- 
tion respecting  them.^  It  may  be  collected  from  the  above  case,  that 
a  defendant  cannot,  by  merely  saying  "  that  a  matter  may  be  true 
for  anything  he  knows  to  the  contrary,"  avoid  stating  what  his  re- 
collection, information,  or  belief  with  reference  to  it  is,  or  saying 
that  he  has  no  recollection  or  information,  or  that  he  cannot  form 
any  belief  at  all  concerning  it :  either  in  these  words  or  in  equiva- 
lent expressions. 

Where  defendants  have  in  their  power  the  means  of  acquiring 
the  information  necessary  to  enable  them  to  give  the  discovery 
called  for,  they  are  bound  to  make  use  of  such  means,  whatever 
pains  or  trouble  it  may  cost  them;^  therefore,  where  defendants, 
filling  the  character  of  trustees,  are  called  upon  to  set  out  an  ac- 
count, they  cannot  frame  their  answer  so  as  merely  to  give  a  sufii- 
cient  ground  for  an  account ;  they  are  bound  to  give  the  best  ac- 
count they  can  by  their  answer  :  not  in  an  oppressive  way,  but  by 
referring  to  books,  &c.,  sufiiciently  to  make  them  parts  of  their 

1  Coop.  Eq.  PI.  314. 

2  Amhurst  v.  Kino,  2  S.  &  S.  183 

3  See  Taylor  v.  liitndell,  C.  St  P.  104, 113:  6  Jur.  1129  ;  Earlof  Giengall  v.  Frazar,  2  Hare,  99,  103: 

6  Jur.  1081;  StTia^'t  v.  Lord  Bute^  12  Sim.  460;  Attoniey-Ge-iieral  v.  Rees,  12  Beav.  50,  54 
M'lrUosh  V.  Great  Western  Railway yi  De  G.  &  Sm.  502;  Inglessi  v.  Spartali,  29  Beav.  564 
AttonKy-Generaly^  Burgesses  of  JSait  Retford,  2  M.  &  K.  35, 40. 
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answer,  and  afford  the  plaintiff  an  opportunity  of  inspection,  in 
order  that  he  may  be  able  to  ascertain  whether  that  is  the  best 
account  the  defendants  can  give.^ 

Where,  however,  the  defendant  has,  since  the  filing  of  the  bill, 
lost  his  interest  in  the  suit,  and  has  no  longer  access  to  the  docu- 
ments, he  will  not  be  required  to  refer  to  them.^ 

Where  defendants  are  required  to  set  out  accounts,  they  may,  for 
the  purpose  of  rendering  their  schedules  less  burthensome,  instead 
of  going  too  much  into  particulars,  refer  to  the  original  accounts  in 
their  possession  in  the  manner  above  stated  f  but  when  it  is  said 
that  a  defendant  may  refer  to  accounts  in  his  possession,  it  must  not 
be  understood  as  authorizing  him  to  refer,  by  his  answer,  to  ac- 
counts made  out  by  himself  for  the  purposes  of  the  case,  but  only 
to  accounts  previously  in  existence.* 

To  such  of  the  interrogatories  as  it  is  necessary  and  m9,terial  for 
the  defendant  to  answer,  he  must  speak  directly  and  without  eva- 
sion ;^  and  any  interrogatory  not  intended  to  be  admitted,  ought  to 
be  traversed  with  accuracy.^  Where  a  fact  is  alleged,  with  divers 
circumstances,  the  defendant  must  not  deny  or  traverse  it  literally, 
as  it  is  alleged  in  the  bill ;  but  must  answer  the  point  of  substance, 
positively  and  certainly ;''  thus,  if  a  defendant  is  interrogated  whe- 
ther he  has  in  his  possession,  custody,  or  power,  books,  papers,  or 
writings,  a  statement  in  his  answer  that  there  are  certain  books, 
papers,  or  writings  in  the  West  Indies,  the  particulars  of  which  he 
is  unable  to  set  forth,  without  any  answer  as  to  the  fact  whether 
they  are  in  the  defendant's  possession,  custody,  or  power,  will  be 
insufficient :  for  if  the  defendant  admits  the  books  and  writings  to 
be  in  his  possession,  custody  or  power,  the  plaintiff  may  call  upon 
the  defendant  to  produce  them ;  which  the  Court  will  order  within 
a  reasonable  time.^  The  reference  in  the  answer  must  describe  the 
books  or  documents  with  such  accuracy  as  to  enable  the  plaintiff  to 

1  White  V.  Williams,  8  Ves.  193, 194 

2  EUwafid  V.  M'Donnell,  8  Beav.  14. 

3  WhUav.  Barker,  6DeG.&S.  746:  17  Jur.  VH;  Major  \ .  Armtt.  2  Jur.  N.  S.  387,  V.  0.  Vi. ;  Drake- 

V.  Symes,  Johns  647;  Telford  v.  Jtuskin,  1  Dr.  &  Sm.  148;  Christian  y.  Taylor,  11  Sim.  401 ; 
Bally  V,  Eenrick,  13  Pri.  291. 

4  Telford  v,  EusJcm,  1  Dr.  &  Sm.  148  ,  arguendo  Alsager  v.  Johnson,  4  Ves  224 

5  Ld  Red.  309 

fi  Patrick  v.  Stackwell,  17  Jur.  803.  V.  C.  W.,  Earp  v.  Lloyd,  4  K.  &  J.  58. 

7  Ld.  Red.  309  ;  Sally  v.  Kenrick,  13  Pri.  291 ;  Tipping  v.  Clarke,  2  Hare,  383,  390. 

8  Farqwharson  v.  Balfour,  T.  &  R.  190. 
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move  for  their  production :  otherwise,  the  answer  will  be  open  to 
exceptions  for  insufficiency.^ 

Where  a  defendant  stated  in  his  answer  that  he  had  not  certain 
books,  papers,  and  writings,  in  his  possession,  custody,  or  power, 
because  they  were  coming  over  to  this  country.  Lord  Eldon  held, 
that  they  were  in  his  power,  and  that  the  defendant  ought  to  have 
so  stated  in  his  answer.^  Where  books,  papers,  or  writings,  are  in 
the  custody  or  hands  of  the,  defendant's  solicitor,  they  are  con- 
sidered to  be  in  the  defendant's  own  custody  or  power,  and  should 
be  stated  to  be  so  in  his  answer. 

If  a  defendant  is  called  upon  to  set  out  a  deed  or  other  instru- 
ment, in  the  words  or  figures  thereof,  he  should  do  so,  or  give  some 
reason  for  not  complying  with  the  requisition  :  ^  he  may,  however, 
avoid  this  by  admitting  that  he  has  the  deed  or  instrument  in  his 
possession,  and  offering  to  give  the  plaintiff  a  copy  of  it*  Where 
a  defendant  sets  out  any  deed  or  other  instrument  in  his  answer, 
whether  in  hcec  verba,  or  by  way  of  recital,  it  is  always  a  proper 
precaution  to  crave  leave  to  refer  to  it :  as,  by  so  doing,  the  de- 
fendant makes  it  a  part  of  his  answer,  and  relieves  himself  from 
any  charge  in  case  it  should  be  erroneously  set  out. 

If  the  defendant  deny  a  fact,  he  must  traverse  or  deny  it  directly, 
and  not  by  way  of  negative  pregnant :  as,  for  example,  where  he  is 
interrogated  whether  he  has  received  a  sum  of  money,  he  must 
deny  or  traverse  that  he  has  received  that  sum,  or  any  part  thereof, 
or  else  set  forth  what  part  he  has  received. 

Where  the  defendant  is  interrogated  as  to  particular  circum- 
stances, a  general  denial  must  be  accompanied  by  an  answer  as  to 
such  circumstances  :  ^  for  although  it  is  true  that  the  general  answer 
may  include  in  it  an  answer  to  the  particular  inquiry,  yet  such  a 
mode  of  answering  might,  in  some  cases,  be  resorted  to,  in  order  to 
escape  from  a  material  discovery;^  and,  therefore,  a  general  denial 

1  Inman  v.  Whitley,  4  Beav  548;  Phelps  v  O'ive,  ib.  549  n.,  where  Lord  Cottenham,  M  R  .refused 

to  order  production  of  documents  described  as  "a bundle  of  papers  marked  G." 

2  Fq^rquhxirson  v.  Balfour,  ubi  sup, 

3  Wj'att's  P.  R  204     As  to  the  cases  in  which  it  may  be  prudent  to  set  out  documents  in  hcec  verba, 

see  ante- 

4  Harr.  by  Newl.  185. 
6  Ld  Red  309. 

6  Whartm  v.  Wharton,  1  S.  &  S  236  ;  Tipping  v.  Clarice,  2  Hare,  383  389 ;  Duke  of  Brunnmck  v. 
Duke  of  Cambridge,  12  Beav.  281 ;  Jodrell  v.  Slaney,  10  Beav.  225 ,  Patrick  v.  Blackwell,  17 
Jur.  803,  V.  C.  W. ;  Earp  v.  Lloyd,  4  K.  &  J.  68 ,  see  also  Anon.  2  Y.  &  C.  Ex.  310  :  Bridgewater 
V.  De  Winton,  9  Jur.  N.  S.  1270  ;  12  W.  R.  40,  V.  C.  K. 
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is  not  enough,  but  there  must  be  an  answer  to  sifting  inquiries 
upon  the  general  question.^      The  advantage  of  tliis  rule  is  stronglj^ 
illustrated  by  the  circumstance  referred  to  in  Hibhert  v.  Durand.  ^ 
In  that  case,  the  defendant  was  interrogated  whether  he  had  not 
received  certain  sums  of  money,  specified  in  the  bill,  in  the  charac- 
ter of  a  ship's  husband ;  in  his  answer,  he  swore  that  he  had  not 
received  any  sums  of  money  whatever;  except  those  set  forth  in  the 
schedule  to  his  answer,  in  which  schedule  the  sums  specified  in  the 
bill  were  not  comprised,  but  he  did  not  otherwise  answer  the  inter- 
rogatory.    On  the  question  of  the  sufficiency  of  the  answer.  Lord 
Thurlow  said,  that  a  man  could  not  deny,  generally,  particular 
charges  which  tended  to  falsify  such  general  denial,  and,  therefore, 
held  the  answer  insufficient ;  and  it  appears  by  a  note  of  the  repor- 
ter, that  it  turned  out,  in  point  of  fact,  that  the  defendant  after- 
wards recollected  the  receipt  of  the  particular  sums,  and  admitted 
them  by  his  further  answer.     But,  althotigh  the  Court  requires, 
that  all  the  particular  inquiries  should  be  answered,  as  well  as  the 
general  question,  it  will  be  no  objection  to  the  answer  to  the  parti- 
cular interrogatory,  that  the  defendant  has  not  answered  it  so  parti- 
cularly as  to  meet  it  in  all  its  terms,  provided  it  is,  with  reference 
to  the  object  of  the  bill,  fairly  and  substantially  answered.' 

It  is,  however,  the  general  practice,  where  the  defendant  is  re- 
quired to  set  forth  a  general  account,  or  to  answer  as  to  monies 
received,  or  documents  in  his  possession,  to  set  forth  the  account  or 
list  of  the  sums,  or  documents,  in  one  or  more  schedules  annexed  to 
the  answer,  which  the  defendant  prays  may  be  taken  as  part  of  his 
answer ;  and  such  practice  is  very  convenient,  and  in  many  cases 
indispensable.  The  defendant  must,  however,  be  careful  to  avoid 
any  inconsistency  between  the  body  of  the  answer  and  the  schedule : 
for  if  there  is  any,  the  answer  will  be  insufficient,  and  the  defendant 
may  be  required  to  put  in  a  further  answer.*  The  defendant  may 
also  resort  to  a  schedule  for  the  purpose  of  showing  the  nature  of  his 
own  case,  or  of  strengthening  it :  even  though  there  is  nothing  in 
the  interrogatories  which  may  render  a  schedule  necessary.^ 

In  general,  a  defendant  must  be  careful  not  to  frame  his  schedule, 

1  Per  Lord  Eldon,  in  Mountford  v.  Taylor,  6  Ves.  792. 

2  Cited  in  Prout  v.  Uiuiertvood,  2  Cox,  135 ;  Hepburn  v.  Durand,  1  Bro.  C.  C.  503  :  Ld.  Red  310. 

3  Bally  V.  Kenrick.  13  Pri.  291  ;  see  also  Reade  v.  Woodrooffe,  24  Beav.  421. 

4  Bridge-water  v.  De  Wintmi,  9  Jur.  N.  S.  1270  :  12  W.  B.  40,  V.  C.  K. 

^  Parker  v.  FtfirKe,  T,  &  R,  362  :  1  S.  &  S.  29.'i ;  Lowe  v.  Wi/lmms,  2  S  &  S.  574,  576. 
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in  a  manner  which  may  be  burthensome  and  oppressive  to  the  plain- 
tiff :  otherwise  it  will  be  considered  impertinent.  Thus,  where  a 
bill  was  filed  for  an  accoimt,  containing  the  following  interrogatory, 
"  whether  any  and  what  sum  of  money  was  due  from  the  house  of 
A.  to  the  house  of  B.,  and  how  the  defendant  made  out  thp  same  ?" 
and  the  defendant,  by  his  answer, "set  forth  a  long  schedule,  contain- 
ing an  account  of  aU  dealings  and  transactions  between  the  two 
houses,  the  answer  was  held  to  be  impertinent,  and  the  Court  said 
the  defendant  ought  merely  to  have  answered,  that  such  a  sum  was 
due,  and  that  it  was  due  upon  the  balance  of  an  account.^  In  the 
last  case,  although  there  was  an  inquiry  how  the  defendant  made 
out  that  there  was  a  balance,  there  were  no  particular  inquiries  in 
the  bill  as  to  the  items,  constituting  the  account,  from  which  the 
defendants  made  out  that  there  was  a  balance  due  to  them ;  and 
even  where  there  has  been,  such  an  inquiry,  the  Court  has  gone  the 
length  of  saying,  that  a  schedule  containing  such  items  will  be 
impertinent,  if  the  items  are  set  out  with  a  minuteness  not  called 
for  by  the  nature  of  the  case.  Thus,  where  the  bill  called  upon  a 
defendant  to  set  forth  an  account  of  all  and  every  the  quantities  of 
ore,  metals,  and  minerals  dug  in  particular  mines,  aud  the  full  value 
thereof,  and  the  costs  and  expenses  of  working  the  mines,  and  the 
clear  profits  made  thereby,  and  the  defendant  put  in  a  schedule  to 
his  answer,  comprising  3,431  folios,  wherein  were  set  forth  all  the 
particular  items  of  every  tradesman's  bill  connected  with  the  mines, 
the  Court  held  the  schedule  to  be  impertinent.^  In  like  manner,  it 
seems  that  in  the  case  of  an  executor  called  upon  to  account  for  his 
disbursements,  it  is  not  necessary  to  set  out  every  separate  item.  ^ 
It  is  difiicult,  however,  to  point  out  any  precise  rules  with  regard  to 
what  will  be  considered  impertinent  in  a  schedule  ;  much  must 
depend  upon  the  nature  of  each  case,  and  the  purposes  for  which  the 
discovery  is  required.  The  cases  above  referred  to,  and  the  others 
which  may  be  found  in  the  books  show,  however,  that  even  though 
the  plaintiff,  by  the  minuteness  of  his  inquiries,  in  some  measure 
affords  an  excuse  for  the  defendant  setting  forth  a  long  and  burthen- 
some  schedule,  the  Court  will  not,  unless  in  instances  in  which,  from 
the  nature  of  the  case,  great  minuteness  is  required,  permit  a  defen- 

1  French  v.  Jaolco,  1  Met.  357,  n. 

2  Norway  v.  Rowe,  1  Mer.  347,  3f)6 ;  see  also  M'Mori-is  v  Elliot,  8  Pri.  674;  Slack  v.  Evans,  1  Pri. 

278,  n.;  Alsager  v.  Johnson,  i  Ves.  217,  225 ;  Byde  v.  Masterman,  C.  &  P,  266,  272 1  'i  Jur.  648; 
Manhail  v.  MeUersh,  6  Beav,  558 ;  Tench  t.  Cheese,  1  Beav.  571,  674 :  8  Jur,  768. 
S  Norway  v.  Rowe,  vM  svp. 
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dant  to  load  the  record  -with  useless  and  impertinent  matter,  even 
though  the  introduction  of  such  matter  might  be  justified  by  the 
terms  of  the  interrogatories.  On  the  other  hand,  it  is  to  be  observed, 
that  the  Court  will  not,  where  the  defendant,  in  complying  with  the 
requisitions  of  the  bill,  has  boiia  fide  given  the  information  required, 
though  in  a  manner  rather  more  prolix  than  might  perhaps  be  neces- 
sary, consider  the  answer  as  impertinent :  for,  although  prolixity 
sometimes  amounts  to  impertinence,^  whether  the  Court  will  deal 
with  it  as  such  depends  very  much  upon  the  degree  in  which  it 
occurs.^ 

In  answering  an  amended  bill,  the  defendant,  if  he  has  answered 
the  original  bill,  should  answer  those  matters  only  which  have  been 
introduced  by  the  amendments.  In  fact,  the  answer  to  an  amended 
bill  constitutes,  together  with  the  answer  to  the  original  bill,  but 
one  record  :'  in  the  same  manner  as  an  original  and  an  amended  biU ; 
hence,  it  is  impertinent  to  repeat,  in  the  answer  to  the  amended  bOl, 
what  appears  upon  the  answer  to  the  original  bill,  unless  by  the 
repetition  the  defence  is  materially  varied.^ 


Section  II. — Form  of  Answers. 

Two  or  more  persons  may  join  in  the  same  answer ;  and  where 
their  interests  are  the  same,  and  they  appear  by  the  same  solicitor, 
they  ought  to  do  so.  The  Court  will  not,  however,  before  the  hear- 
ing, and  at  a  time  when  it  cannot  be  known  how  the  defence  should 
be  conducted,  visit  the  defendants  with  costs  as  a  penalty  for  not 
joining  in  their  answer;  and  it  is  only  at  the  hearing,  when  aU 
danger  of  prejudice  to  the  parties  is  over,  that  the  Court  will  make 
any  order  upon  the  subject.^  Where  the  same  solicitor  ^as  been 
employed  for  two  or  more  defendants,  and  separate  answers  have 
been  filed,  or  other  proceedings  had  by  or  for  two  or  more  of  such 
defendants  separately,  the  Taxing  Master  will  consider,  in  the  tax- 
ation of  such  solicitor's  bill  of  costs,  either  between  party  and  party, 
or  between  solicitor  and  client,  whether  such  separate  answers  or 
other  proceedings  were  necessary  or  proper  ;  and  if  he  is  of  opinion 

1  Slack  V.  Evam,  ubi  8up, 

2  Gampertz  v.  Best,  1  Y.  &  0.  Ex.  114, 117, 

3  Ld.  Eed.  318  ;  Hildyard  v.  Cressy,  3  Atk,  303. 

4  ^Tfiith  v  SbtIb   14  V6S   415 

6  Vansandau  v,  'Moore,  1  Euss,  441,  454  :  2  S.  &  S.  509,  512  ;  and  see  Woodt  v.  Woods,  6  Hare,  230. 
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that  any  part  of  the  costs  occasioned  thereby  has  been  unnecessarily 
or  improperly  incurred,  the  same  -will  be  disallowed.^  No  general 
rule  can  be  laid  down,  determining  when  defendants,  appearing  by 
the  same  solicitor,  may  sever  in  their  defence;^  practically,  the  Tax- 
ing Master  has  to  exercise  his  discretion  in  each  particular  case. 

Where  defendants  have  a,  joint  interest  only,  they  will  not,  in 
general,  be  allowed  to  sever  in  their  defence ;  and  there  are  many 
cases  where  only  one  set  of  costs  has  been  allowed  by  the  Court  to 
two  defendants,  whose  interest  was  so  far  joint  as  to  have  made  a 
severance  of  their  defence  unnecessary.  Thus,  trustees  will  not,  in 
general,  be  allowed  costs  consequent  upon  their  separate  defences, 
unless  some  of  them  have  a  beneficial  interest  or  there  is  some  spe- 
cial reason  for  their  severance.^  So,  trustees  and  cestuis  que  trust, 
if  they  have  no  conflicting  interests,  will,  in  general,  be  only  allowed 
one  set  of  costs.*  The  same  principle  applies,  as  between  a  hus- 
band and  his  wife,^  a  bankrupt  and  his  assignees,^  and,  in  an  admin- 
istration suit,  between  an  assignor  and  his  assignee.*  The  seve- 
rance will,  however,  be  justifiable  where  the  suit  is  against  two 
trustees,  one  of  whom  only  is  charged  with  a  breach  of  trust  ;^  and, 
in  some  cases,  where  they  reside  at  a  distance  from  each  other.^ 

Where  only  one  set  of  costs  is-allowed,  the  Court  does  not,  gene- 
rally, declare  to  whom  it  is  to  be  given ;  ^  but  where  one  trustee 
only,  in  obedience  to  an  order,  paid  a  sum  of  money  into  Court,  he 
was  held  entitled  to  the  whole  of  the  costs.^" 

If  the  defendants  are  permitted  to  sever,  they  will  be  allowed 
the  costs  of  separate  counsel,  though  they  take  the  same  line  of 
defence." 

Our  order  122  provides  that  "  Answers  may  be  in  a  form  similar 
to  the  form  set  out  in  Schedule  F  to  these  orders,  and  are  to  consist 

1  Woods  T.  Woods,  5  Hare,  229,  231. 
'  2  Greedy  v.  Lavender.  11  Bea,v.  417,  420  ;  Eemnant  v.  Hood  (No.  2),  27  Beav.  613. 

3  Gaunt  V.  Taylor,  2  Beav.  346:  4  Jur    166;  Dudgeon  v.  Corlnj,  4  Dr.  &,  War.  168  ;  TarbucJcv. 

Woodcock,  3  Beav.  289 ;  Hodson  v  Cash,  1  Jur  N.  S.  864,  V.  C.  W. ;  Course  v.  Humphrey,  26 
Beav.  402 :  6  Jur.  N.  S.  615  ,  Prince  v.  Hine,  27  Eeav  345;  Attorney-General  v.  WyviUe,  28 
Beav.  464;  and  see  Morgan  &  Davey,  87. 

4  Woods  V.  Woods,  ubi  sup.;  Farr  v.  Sheriffs,  4  Hare,  528:  10  Jur.  630;  Remrumt  v.  Hood,  uhi  sup. 
6  Garey  v.  W hittingham,  6  Beav.  268,  270:  6  Jur.  545. 

6  Remnant  v.  Hood  (No.  2),  27  Beav.  613;  Greedy  v.  Lavender,  U  Beav.  417, 420. 

7  Webb  V.  Webb,  16  Sim,  55. 

8  Aldridge  v.  Westbrook,  4  Beav.  212;  Wiles  v.  Cooper,  9  Beav.  298;  Co^mmins  v.  Brownfield,  3  Jur. 

N.  S.  657,  V.  C.  W. 

9  Course  v.  Humphrey,  26  Beav.  402:  5  Jur.  N.  S.  615;  Attorney-Generai  v.  Wymlle,  28  Beav.  464. 
10  Prince  v.  Hine,  27  Beav.  345;  and  see  Morgan  &  Davey,  87,  88. 

U  Bainbrigge  v.  Moss,  3  Jur.  N.  S.  107,  V.  C.  W. 
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of  a  clear  and  concise  statement  of  such  defences  as  the  defendant 
desires  to  make.  The  signature  of  counsel  is  unnecessary ;  the 
answer  is  to  be  verified  by  the  oath  of  the  defendant,  and  the  jurat 
may  be  in  the  form  set  forth  in  Schedule  F.''^  The  answer  must 
not  refer  to  another  document,  not  on  the  files  of  the  Court,  as  con- 
taining the  statement  of  the  defendant's  case.^  The  fact  that  an 
answer  had  been  sworn  before  a  commissioner  who  had  been  for- 
merly concerned  as  solicitor  in  the  cause,  was  not  held  to  be  ground 
for  taking  the  answer  oif  the  files ;  but  where  an  answer  had  been 
irregularly  .transmitted,  it  was  ordered  to  be  re-sworn  within  a 
given  time.^  It  maj^  be  remai'ked,  as  to  the  latter  part  of  this  de- 
cision, that  it  was  made  under  Sec.  5  of  Order  43,  of  the  Orders 
of  June,  1853,  which  required  papers  to  be  transmitted  to  the 
Registrar  or  Deputy  Registrar  by  post,  sealed,  or  by  special  mes- 
senger, who  was  required  to  swear  that  he  delivered  the  document 
as  he  had  received  it.  This  order  has  been  left  out  in  the  Consoli- 
dated Orders  of  June,  1868,  and  now  an  answer  may  be  brought  to 
be  placed  on  file  in  the  same  way  as  any  other  paper. 

An  answer  must  be  intituled  in  the  cause,  so  as  to  agree  with  the 
names  of  the  parties  as  they  appear  in  the  bill,  at  the  time  the 
answer  is  filed.*  A  defendant  may  not  correct  or  alter  the  names 
of  the  parties  as  they  appear  in"  the  bill ;  if  there  is  a  mistake  in 
his  own  name,  he  must  correct  it  in  the  part  following  the  title 
of  the  cause,  thus  :  "  The  answer  of  John  Jones  (in  the  bill  by  mis- 
take called  William  Jones)".* 

An  answer  is  headed :  "  The  answer  of  A.  B.,  one  of  the  above- 
named  defendants,  to  the  bill  of  complaint  of  the  above-named 
plaintiff'."  If  the  bill  has  been  amended,  the  heading  states  that  the 
answer  is  "  to  the  amended  bill  of  complaint  of  the  above  named 
plaintiff".^  If  two  or  more  defendants  join  in  the  same  answer,  it  is 
headed  :  "  The  joint  and  several  answer ;"  but  if  it  be  the  answer  of 
a  man  and  his  wife,  it  is  headed  "  The  joint  answer."  If  a  female 
defendant  has  married  since  the  filing  of  the  bill,  but  before  answer- 
ing, she  must  either  obtain  an  order  for  leave  to  answer  separately 

1  For  Schedule  F.  see  Vol.  of  Forms. 

2  Falkland  Island  Cmnpany  v.  Lafone,  3  K.  &  J.  267. 

3  Qordon  v.  Johnson,  2  Cham.  R.  205. 

4  Braithwaite's  Pr.  44. 

6  Ibid,;  Attorney-General  v.  Worcester  Corporation,  1  C.  P.  Coop.  t. "Cott.  18. 
6  Rigiy  V.  Rifl/y,  9  Beav.  311, 313. 
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or  answer  jointly  with  her  husband,  who,  although  not  named  on 
the  record  as  a  defendant,  may  join  in  the  answer  :  in  which  case, 
the  answer  should  be  headed  "  The  answer  of  A.  B.,  and  C  his  wife, 
lately  and  in  the  bill  called  G.  D.,  spinster  (or  widow  as  the  case 
may  be)."^  The  answer  of  an  infant,  or  other  person  answering 
by  guardian,  or  of  an  idiot  or  lunatic  answering  by  his  committee, 
is  so  l^eaded. 

Any  defect  occurring  in  the  heading  of  an  answer,  so  that  it  does 
not  appear  distinctly  whose  answer  it  is,  or  to  what  bill  it  is  an 
answer,  is  a  ground  for  taking  it  off  the  file  for  irregularity.  Thus, 
where  an  answer  was  intituled  "  the  joint  and  several  answer  of  A 
B.  and  C.  B.,  defendants,  E.  F.  and  G.  H.,  complainants,"  omitting 
the  words,  "  to  the  biU  of  complaint  of,"  it  was,  on  motion,  ordered 
to  be  taken  off  the  file  for  irregularity.^  ^o  also,  where  the  plain- 
tifi"  was  misnamed  in  the  heading,  an  order  was  made  to  take  the 
answer  off  the  file  ;3  and  so,  where  the  bill  was  filed  by  six  persons, 
and  the  document  filed  purported  to  be  an  answer  to  the  bill  of  five 
only,  the  answer  was  ordered  to  be  taken  off  the  file.*  If,  however, 
it  is  clear  to  whose  bill  it  is  intended  to  be  an  answer,  this  course 
will  not  now  be  followed.^  The  notice  of  motion,  in  such  a  case, 
should  not  describe  the  document  as  the  answer  of -4.  B.,  &c.,  but 
as  a  certain  paper  writing,  purporting  to  be  the  answer.^  An 
answer  with  a  defect  of  this  sort  in  the  title  is,  in  fact,  a  nullity, 
and  may  be  treated  as  such  ;  and  although  a  defendant  may,  if  he 
pleases  apply  to  the  Court  for  leave  to  take  the  answer  off  the  file 
and  reswear  it,  it  is  not  necessary  that  he  should  do  so,  but  he 
may  leave  the  answer  upon  the  file,  and  put  in  another.^ 

Where  an  answer  has  been  prepared  for  five  defendants,  it  cannot 
be  received  as  the  answer  of  two  only  f  and  where  such  an  answer 
had  been  filed  it  was,  upon  the  motion  of  the  plaintiff,  ordered  to  be 
taken  off  the  file.^  In  an  earlier  case,  however,  before  the  same 
Judge,  where  a  joint  and  several  answer  included  in  the  title  the 

1  Braithwaite's  Pr.  46. 

2  Pieters  v.  'ITiompnon,  G.  Coop.  249. 

3  GriMthi  v.  Wood,  11  Ves.  62;  Fry  v.  Mantel/,  4  Beav.  485:  S.  C.  nam.  Fry  v.  Martel,  5  Jur.  1194; 

Upton  V.  Sowten,  12  Sim.  45:  S.  C.  novn   Upton  v.  Lowten,  5  Jur.  818. 
i  Cope  V.  Parry,  1  Mad.  S3.    As  to  scandal  and  impertinence  in  the  lieading  of  an  answer,  see  Peck 

V.  Peck,  Moss.  45 
6  Kabbeth  v.  Squire  10  Hare,  A  pp.  3. 

6  See  11  Ves.  64. 

7  Griffiths  v.  Wood,  vhi  sup. 

8  Harris  v  James,  3  Bro.  C,  C.  399. 

9  Cooke  V.  Westall,  1  Mad.  265;  and  see  post 
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names  of  persons  who  refused  to  join  in  it,  the  answer  was  ordered 
to  be  received  as  the  answer  of  those  defendants  who  had  sworn  to 
it,  without  striking  out  the  names  of  those  who  had  not.^  And  an 
answer  which  has  been  prepared  as  the  answer  of  several  defendants, 
but  only  sworn  to  by  some  of  them,  may,  by  special  order,  be  direct- 
ed to  be  filed  as  the  answer  of  those  defendants  only  who  have  sworn 
to  it ;  and  an  order  may  be  subsequently  made,  that  a  defendant  who 
has  not  sworn  to  it,  (he  being  out  of  the  jurisdiction  when  the 
answer  was  filed,)  be  sworn  to  it  by  the  Eecord  and  Writ  Clerk, 
without  the  answer  being  taken  ofi"  the  file,  and  that  such  answer, 
when  so  sworn,  be  treated  as  the  joint  answer  of  all  the  defendants 
whose  answer  it  purports  to  be.^ 

Sometimes  the  Court  has,  under  special  circumstances,  directed 
an  answer  to  be  received,  though  it  has  not  been  signed  by  the 
defendant ;  as,  where  a  defendant  went  abroad,  forgetting,  or  not 
haviiig  had  time,  to  put  in  his  answer  f  and  where  a  defendant 
had  gone  or  was  resident  abroad,  and  had  given  a  genei-al  power 
of  attorney  to  defend  suits.*  Where  an  answer  was  put  in  under 
the  authority  of  a  power  of  attorney,  the  Court  thought  it  better 
to  take  the  answer  without  any  signature,  than  that  the  person 
to  whom  the  power  is  given  should  sign  it  in  the  name  of  the 
defendant ;  the  power  of  attorney  should  be  recited  in  any  order 
authorising  the  answer  to  be  put  in  under  it.^ 

Unless  the  Court  otherwise  directs,  the  answers  of  all  persons 
(except  corporations  aggregate)  must  be  put  in  upon  the  oath  of 
the  parties  putting  in  the  same,  where  they  are  not  exempted  from 
taking  an  oath  by  any  statute  in  that  behalf®  Corporations  aggre- 
gate put  iu  their  answer  under  their  common  seal.'  There  is  no 
authority  for  allowing  a  corporation  to  file  an  answer  without  seal, 
except  by  consent.^  The  Attorney-General  signs,  but  does  not 
swear  to  his  answer. 

1  Done  V.  Read,  2  V.  &  B.  810. 

2  l/iicms  V.  Bead,  4  &  15  Nov.  1856,  cited  Braithwaite'a  Pr.  51,  62.    And  see  Hayward  v.  Roberta 

'(1857.'h,  162),  6  March,  1868;  and  Lane  v.  London  Bank  of  Scotland  (1SS4,  L.  128),  16  March, 
1865  in  which  like  orders  were  made:  th,e  latter  on  petition  of  coui-se,  by  consent  of  the  plaintiff. 
3 'v.  Lake,  6  Ves,  171 : v.  Gmllim,  ib.  285;  10  Ves.  442, 

4  Bayley  v.  BeWalJders,  ID  Ves.  441;  Harding  v.  Barding,  12  Ves  159. 

5  Bavleuv.  DeWalHers,  ubisup.  . 

6  See  Stat   7  &  8  Will.  III.  o.  34,  s.  1;  8  Geo.  I.  c.  6,  s.  1 ;  22  Geo.  U.  c.  30,  s.  1 ;  «.  c.  46,  a.  36  ;  9 

Geo.  iv.  c.  32,  s.  1 ;  3  &  4  Will.  IV.  c.  49 ;  i!i.  c.  82 ;  1  &  2  Vic.  c.  77  ;  and  see  *.  c.  105.  It  is  to 
be  observed,  that  an  affirmation  cannot  be  taken  under  a  commission  authorizing  the  commis- 
sioners to  take  an  answer  upon  oath  :  Parke  v.  Christy,  1  Y.  &  J.  633. 

7  It  is  desirable,  though  not  essential,  that  the  afUxing;  of  the  seal  should  be  attested  by  some  official 

of  the  corporation  :  Braithwaite's  Pr.  63. 

8  Gildersleeve  v.  Wolfe  Island  R.  <t-  C.  Company,  3  Ch.  B.  358. 
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The  oath,  when  administered  to  a  person  professing'  the  Chris- 
tian religion,  is  upon  the  Holy  Evangelists.  But  persons  who  do 
not  believe  the  Christian  oath,  must,  out  of  necessity,  be  put  to 
swear  according  to  their  own  notion  of  an  oath;^  therefore,  a  Jew 
may  be  sworn  upon  the  Pentateuch  with  his  hat  on  ;^  and  a  Hea- 
then may  be  sworn  in  the  manner  most  binding  on  his  conscience. 
In  Ramkissenseat  v.  Barker,^  where  the  defendant  to  a  cross  bill 
was  resident  in  the  East  Indies,  and  professed  the  Gentoo  religion, 
the  Court  directed  a  commission  to  the  East  Indies,  and  empow- 
ered the  commissioners  to  administer  the  oath  in  the  most  solemn 
manner  as  in  their  discretion  should  seem  meet,  and  if  they  admin- 
istered any  other  oath  than  the  Christian,  to  certify  to  the  Court 
what  was  done  by  them. 

Our  order  130  provides  that  "  An  answer  or  disclaimer,  whether 
sworn  within  the  jurisdiction  of  the  Court,  oi  out  of  the  jurisdic- 
tion under  a  commission  or  otherwise,  may  be  filed  without  the 
oath  of  a  messenger,  and  without  any  further  or  other  formality  than 
is  required  in  the  swearing  and  filing  of  an  affidavit."  Order  131, 
that  "Alterations  or  interlineations  in  an  answer  or  disclaimer, 
made  therein  previously  to  the  taking  thereof  are  to  be  authenti- 
cated according  to  the  practice  in  use  with  respect  to  affidavits." 
Order  132  that  "  It  shall  not  be  necessary  to  issue  a  commission  to 
take  the  answer  or  disclaimer  of  a  defendant  resident  out  of  the  juris- 
diction of  the  Court,  but  such  answer  or  disclaimer  may  be  sworn  or 
affirmed  before  any  of  the  persons  named  in  the  first  and  third 
sections  of  the  Statute  passed  in  the  26th  year  of  the  reign  of  Her 
Majesty  Queen  Victoria,  and  chaptered  41."  And  Order  133  that 
"  An  answer  may  be  filed  without  oath  or  signature  by  consent, 
without  order."  , 

The  Court  will  iiot  permit  the  answer  of  a  defendant,  represented 
to  be  in  a  state  of  incapacity,  to  be  received  without  oath  or  signa- 
ture, though  a  mere  trustee  and  without  interest:  the  proper  course, 
in  such  case,  being  for  the  Court  to  appoint  a  g-uardian  by  whom 
the  defendant  may  answer.* 

1  Omychund  v.  Barker,  1  Atk.  21,  46. 

2  Hinde,  228.    But,  though  the  head  be  covered,  the  right  hand  in  which  the  book  is  held,  must  be 

uncovered.    A  Jew  may,  if  he  pleases,  be  sworn  while  his  head  is  uncovered ;  Braithwaite's 
Pr.  343. 

3  1  Atk.  19,  20.    For  form  of  jurat  in  the  case  of  a  Hindoo,  see  Braithwaite's  Oaths  in  Chan.  86. 

4  Wilton  V.  Grace,  14  Vea.  172. 
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An  answer  put  in  without  oath  or  signature,  and  accepted  with- 
out either  of  those  sanctions,  gives  the  same  authority  to  the  Court 
to  look  to  the  circumstances  denied  or  admitted  in  the  answer  so 
put  in,  for  the  purpose  of  administering  civil  justice  between  the 
parties,  as  if  it  was  put  in  upon  oath.^ 


Section  III. — Swearing  arid  Filing  Answers. 

Our  order  88  provides  that  "  A  defendant  who  has  been  served 
with  an  office  copy  of  a  bill  of  complaint  within  the  jurisdiction  of 
the  Court,  is  to  answer  or  demur,  within  one  month  after  the  service 
of  the  office  copy  of  the  original  or  amended  bill,  as  the  case  may 
be."     (3rd.  June  1853  :  Ord.  12.  S.  2.). 

By  order  89  "  Where  a  plaintiff  amends  his  bill  after  answer,  a 
defendant  desiring  to  answer  the  same  is  to  put  in  his  answer 
thereto  within  seven  days  after  service  of  the  biU  as  amended." 
(3rd  June,  1853  ;  Ord.  12  S.  2.) 

Order  90  provides  that "  The  time  within  which  a  defendant,  served 
out  of  the  jurisdiction  of  the  Court,  with  an  office  copy  of  a  bill  of 
complaint,  shall  be  required  to  answer  the  same,  or  demur  thereto, 
is  as  follows  : — 1 "  If  the  defendant  is  served  in  the  United  States  of 
America,  in  any  city,  town,  or  village,  within  ten  miles  of  Lake 
Huron,  the  river  St.  Clair,  Lake  St.  Clair,  the  river  Detroit,  Lake 
Erie,  the  river  Niagara,  Lake  Ontario,  or  the  river  St.  Lawrence,  or 
in  any  part  of  Lower  Canada,  not  below  Quebec,  he  is  to  answer  or 
demur  within  six  weeks  after  such  service.'  " 

2.  "  If  served  within  any  State  of  the  United  States  of  America, 
not  within  the  limits  above  described,  other  than  Florida,  Texas,  or 
California,  he  is  to  answer  or  demur  within  eight  weeks  after  such 
service." 

3.  "  If  served  within  any  part  of  Lower  Canada,  below  Quebec, 
or  in  Nova  Scotia,  New  Brunswick,  or  Prince  Edward  Island,  he  is 
to  answer  or  demur  within  eight  weeks  after  such  service." 

1  Per  Lord  Eldon,  in  Cm-ling  v.  Marquk  Teumshetid,  19  Ves.  628,  630. 
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4.  "  If  served  within  any  part  of  the  United  Kingdom,  or  of  the 
Island  of  Newfoundland,  he  is  to  answer  or  demur  within  ten  weeks 
after  such  service." 

5.  "  If  served  elsewhere  than  within  the  limits  above  designated, 
he  is  to  answer  or  demur  within  six  calendar  months  after  such 
service."     (10th  Jan.,  1863  ;  Ord.  7.) 

By  order  91  "  Service  of  a  bill  of  complaint  within  the  jurisdic- 
tion of  the  Court  upon  a  corporation  aggregate,  is  to  be  effected  by 
a  personal  sei-vice  of  an  office  copy  thereof,  on  the  warden,  reeve, 
mayor,  or  clerk,  in  case  of  a  municipal  corporation,  or  on  the  presi- 
dent, manager,  or  other  head  officer,  or  the  cashier,  treasurer,  or  sec- 
retary at  the  head  office,  or  at  any  branch  or  agency  in  Ontario,  or 
on  any  other  person  discharging  the  like  duties,  in  the  case  of  any 
other  corporation.'' 

Order  92  provides  that  "  Where  a  foreign  corporation  aggregate 
defendant  to  a  bill  of  complaint,  has  no  branch  or  agency  in  Ontario, 
service  of  the  bill  upon  such  corporation  may  be  effected,  out  of  the 
jurisdiction  by  personal  service  of  an  office  copy  thereof,  on  the 
warden,  reeve,  mayor,  clerk,  president,  manager,  or  other  head  officer, 
or  on  the  cashier,  treasurer,  or  secretary  of  such  corporation,  or  other 
person  discharging  the  like  duties,  as  in  the  case  of  service  in  On- 
tario." 

It  has  been  held  that,  under  these  orders,  the  time  for  answering 
is  not  changed  by  the  consolidated  orders.  The  period  is  four  weeks, 
not  a  calendar  month.  ^ 

A  foreign  company,  having  an  office  in  Montreal  and  another  in 
Toronto,  an  office  copy  bill,  with  an  endorsement  to  answer  in  four 
weeks,  served  on  the  agent  in  Toronto  was  held  sufficient  service.^ 

The  day  on  which  an  order  that  the  plaintiff  do  give  security  for 
costs  is  served,  and  the  time  thenceforward,  until  and  including  the 
day  on  which  such  security  is  given,  are  not  reckoned  in  the  compu- 
tation of  time  allowed  a  defendant  to  answer,  or  demur.^ 

1  Irmn  v.  Latviashira  Immrance  Company,  2  Cham.  E,  291.       2  Ibid. 
Ord.  408— and  vacation  is  not  to  be  reckoned  in  the  time  allowed  for  answering  either  an  original 
or  amended  bill,  by  order  408. 


464  ANSWERS. 

If  a  defendant,  using  due  diligence,  is  unable  to  put  in  his  answer 
to  a  bill  within  the  time  allowed,  the  Judge,  on  sufficient  cause  being 
shown,  may,  as  often  as  he  shall  deem  right,  allow  to  such  defend- 
ant such  further  time,  and  on  such,  if  any,  terms  as  to  the  Judge 
shall  seem  just.^ 

Applications  for  further  time  to  answer  are  made  by  motion  in 
Chambers  or  before  the  Deputy  Eegistrar  f  and  should  be  supported 
by  affidavit,  that  due  dilligence  has  been  used,  and  that  further  time 
is  necessary.^  If  the  defendant  has  not  been  interrogated,  he  or  his 
solicitor  must  also  swear,  that  he  is  advised  and  believes  that  it  is 
necessary,  for  the  purposes  of  his  defence,  that  he  should  put  in  an 
answer,  and  that  the  application  is  not  made  for  the  purpose  of 
delay. 

An  application  for  further  time  to  an'swer,  will  not  be  granted 
ex  parte  : — Notice  should  be  served  on  the  plaintiff.*  On  a  motion 
or  leave  to  answer,  notwithstanding  an  order  pro  confesso,  the 
answer  sought  to  be  put  on  the  .files,  should  be  produced  to  the 
Court  duly  sworn.^  The  Court  is  loth  to  debar  a  defendant  from 
answering  when  he  shows  he  has  a  good  defence  in  the  merits,  and 
that  to  refuse  would  or  might  amount  to  a  denial  of  justice.  Leave 
was  granted  to  a  defendant,  to  answer  under  such  circumstances, 
were  after  considerable  delay  on  his  part,  he  being  put  on  terms  as  to 
costs ;  going  to  hearing  and  otherwise.^ 

The  notice  of  motion  must  be  served  on  the  solicitor  for  the 
plaintiff  two  clear  days  before  the  return  thereof,  exclusive  of 
Sunday,'  and  a  copy  of  the  biU,  to  be  answered,  must  be  produced 
at  the  hearing  of  the  application.  An  affidavit  in  opposition  to  the 
application  may  be  filed,  and  either  party  may  use  any  affidavit 
previously  filed.  If  the  plaintiff's  solicitor  is  not  in  attendance  when 
the  motion  is  called  on,  an  order  may  be  made  in  his  absence,  on  a 
case  for  further  time  being  shown,  and  subject  to  the  production  of 
the  office  copy  of  an  affidavit  of  service  on  him  of  the  summons. 

1  See  Order  «2. 

2  Under  some  special  circumstances  the  application  should  be  made  to  the  Court :  Manchester  and 

Sheffield  Railway  Company  v.  Workshop  Board  of  Health,  2  K.  &  J.  25.    Orders  197,  36. 

3  Brown  v.  Lee,  11  Beav.  162  :  12  Jur.  687  :  iu  practice,  however,  further  time  is  usually  granted,  on 

the  first  application,  without  an  affidavit. 

4  SJtanahan  v.  Fairbanks,  1  Cham.  E.  297. 
6  Merri/l  v.  Ellis,  1  Cham.  R.  268. 

6  Ritchie  V.  Gilbert,  3  Cham.  R.  377 

7  Ord.  268,  11.    The  summons  must  be  served  before  two  o'clock  on  a  Saturday,  and  before  four 

o'clock  on  any  other  day ;  Ord.  410,  411. 
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The  order  on  the  summons  is  drawn  up  in  Chambers,  or  l.)y  the 
Deputy  Registrar,  and  must  be  entered. 

The  written  consent  of  the  plaintiff's  solicitor  to  fuiihertiuie  being- 
given  will  be  acted  on  at  Chambers,  without  his  attendance ;  l)ut 
care  should  be  taken,  in  drawing  up  an  ordei'  thereon,  that  the  terms 
of  the  consent  are  strictly  pursued ;  thus,  a  consent  to  further  time 
"  to  answer,"  will  not  justify  an  order  being  drawn  up  for  time  "  to 
))lead,  answer,  or  demur."^ 

The  Judge  is  expressely  empowered  to  impose  terms,  on  an  appli- 
cation for  further  time  f  and,  as  a  general  rule,  the  costs  of  the  first 
application  will  be  made  costs  in  the  cause,  but  those  of  subsequent 
applications  will  be  oi-dered  to  be  paid  by  the  defendant. 

It  may  be  well  here  to  notice  Oi'der  196,  which  provides  tliat 
"  In  all  cases  where  a  person,  or  party  obtains  an  order  from  the 
Court,  or  from  a  IVIaster,  upon  condition,  and  fails  to  perform  or  com- 
ply with  the  condition,  he  is  to  be  considered  to  have  waived  or 
abandoned  the  order,  as  far  as  the  same  is  beneficial  to  himself,  and 
any  pther  party  or  person*  interested  in  the  matter,  on  the  breach  or 
nonperformance  of  the  condition,  may  either  take  such  proceediojigs 
as  the  order  in  such  case  may  warrant,  or  such  proceedings  as  might 
have  been  taken,  if  the  order  had  not  been  made'.'^ 

Where  the  application  for  further  time  came  on  in  open  Court 
and  counsel  certified  that  he  required  further  time,  it  was  given.  * 
The  necessity  of  the  defendant  being  enabled  to  state  his  own  defence^ 
as  well  as  give  the  discovery  required  by  the  plaintiff,  will  be 
taken  into  consideration.' 

If  the  Court  grants  any  further  time  to  any  defendant  for  plead- 
ing,- answering  or  deniurring  to  the  bill,  the  plaintiff's  right  to  move 
for  a  decree  is,  in  the  meantime,  suspended. 

The  answer  having  been  drawn,  must  be  written,  or  printed,  on 
]japer  of  the  same  size  and  description  as  that  on  which  bills  are 

1  Ante  ;  Jfewmaii  V.  Mute,  IS  Beav.  4;  a,iid  see  Kmiter  v.  ATocioMs,  2  Phil.'540  :  12  Jur.  14a, 

2  Ord.  412,  see  on  this  point,  Zwlweta  v.  Vinerit,  15  Beav.  575  ;  see  also.  Lie  \ .  Read,  6  Beav.  8*1 , 

386  :  6  Jur.  1026.  ,,..., 

3  Se>e  Williams  v.  Atkinson,  1  Cliam.  R.  34. 

4  Byng  v.  Clark,  13  Beav.  92. 

5  York  and  North  Midland  Railway  v.  Hudson,  i6.  69^ 

6 
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printed.^  Any  schedules  or  documents  annexed  to  the  answer, 
must  be  written  on  paper  of  the  same  kind  as  the  answer  itself.  ^ 
Dates  and  sums  occurring  in  the  answer  should  be  expressed  by 
figures  instead  of  words.^ 

The  Clerk  of  Records  and  Writs,  or  Deputy  Registrar,  may  refuse 
to  file  an  answer  in  which  there  is  any  knife  erasure,  or  which  is 
blotted  so  as  to  obliterate  any  word,  or  which  is  improperly  written, 
or  so  altered  as  to  cause  any  material  disfigurement ;  or  in  which 
there  is  any  interlineation :  unless  the  person  before  whom  the  an- 
swer is  sworn  duly  authenticates  such  interlineation  with  his  initials, 
in  such  manner  as  to  show  that  it  was  made  before  the  answer  was 
sworn,  and  so  as  to  mark  the  extent  of  such  interlineation.* 

If,  after  the  answer  has  been  sworn,  there  is  discovered  any  defect 
in  the  formal  parts,  such  as  the  title  or  jurat,  or  any  unauthenticated 
alteration  or  interlineation,  the  answer  must  be  re-sworn,  unless  the 
plaintiff"  will  consent  that  the  answer  be  filed  notwithstanding,  such 
defect.  The  consent  may  be  indorsed  by  the  plaintiff  or  his  solicitor 
on  the  answer  itself;  or  an  order  of  course,  may,  with  his  consent, 
be  obtained  on  a  motion,  of  course  allowing  the  answer  to  be  filed ; 
but  the  defect  must  be  specified  in  the  consent  or  order.^ 

As  answers  to  be  filed  in  England  are  sometimes  required  to  be 
sworn  here,  it  may  be  mentioned  that,  where  the  answer  is  taken  in 
any  place  in  Foreign  parts  under  the  dominion  of  Her  Majesty,^  it 
may  be  sworn  before  any  judge.  Court,  notary  public,  or  person 
legally  authorised  to  administer  oaths  in  such  country  or  place  res- 
pectively ;  and  the  Court  of  Chancery  will  take  judicial  notice  of 
the  seal  or  signature  of  such  judge.  Court,  notary  public,  or  person 
attached  or  subscribed  to  the  answer.^  , 

The  jurat  to  an  answer  should  be  written,  either  at  the  end  of  the 
answer  or  of  the  schedule  thereto  f  it  is  usually  placed  at  the  right- 

1  See  Ord.  66,  67  :  but  an  answer  not  so  written  has  been  allowed  to  be  filed,  under  special  circum- 

stances :  the  application  in  such  case  must  always  be  made  to  the  Court :  Harvey  v.  Bradley,  10 
W.  E.  705,  M.  R. ;  Whale  v  Oriffitht,  10  W.  R.  671,  L.  J.J  :  Morris  v.  Honeyeambe,  2  N.  R.  16, 
V.  0.  W. 

2  Whale  v.  Orifflths,  libi.  sup.;  under  special  circumstances,  schedules  not  so  written  were  allowed 

to  be  filed  :  S.  O. 
8  Ord.  66.       4  Ante. 

6  Braithwaite'K  Pr.  48  ;  but  see  Pilhingtcm  v.  Himworth,  1 Y .  &  C.  Ex.  612. 
8  For  a  list  nl  these  places,  see  Braithwaite'a  Oaths  in  Chan.  18—20. 

7  16  &  16  Vic.  0.  86,  s.  22.'   This  saction  is  retrospective  :  Bateman  v.  Cook,  3  De  G.  M.  &  n.  38  ;  and 

see  Raggett  v.  Iniff,  6  De  O.  M.  &  G,  910 :  1  Jur.N.  S.  49. 
Braithwaite's  Pr.  342. 
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hand  comer  of  the  end  of  the  answer.  It  may  be  written  on  either 
side  of  the  page,  or  on  the  margin  ;  but  not  on  a  page  upon  which  no 
part  of  the  statements  in  the  answer  appears.  If  there  are  many 
defendants  who  are  sworn  together,  one  jurat  is  sufficient.  If  the 
defendants  are  sworn  at  different  times,  there  must  be  separate 
jurats  for  each  defendant,  or  gach  set  of  defendants  swearing.  The 
jurat  must  correctly  express  the  time  when,  and  the  place  where  the 
answer  is  sworn.^  The  defendant  must  sign  his  name  or  put  his 
mark  at  the  side  of  the  jurat:  not  underneath  it;^  and  the  person 
before  whom  the  answer  is  sworn  must  sign  his  name  at  the  foot 
thereof  Any  schedules  should  be  signed,  both  by  the  defendant 
and  the  person  before  whom  the  answer  is  sworn.* 

The  answer  of  a  person  entitled  to  the  privilege  of  peerage  is  taken 
upon  his  protestation  of  honour  :  that  of  a  corporation  aggregate, 
under  their  common  seal ;  that  of  a  Quaker,  Moi-avian,  ex-Quaker, 
ex-Moravian,  or  Separatist,  upon  his  solemn  affirmation. 

If  the  defendant  be  blind,  or  a  marksman,  the  answer  must  be  first 
truly,  distinctly,  and  audibly  read  over  to  him,  either  by  the  person 
before  whom  it  is  sworn  or  some  other  person :  in  the  first  case,  it 
must  be  expressed  in  the  jurat  that  the  answer  was  so  read  over, 
and  that  the  signature  or  mark  of  tlie  defends  ut  was  affixed  in  the 
presence  of  the  person  taking  the  answer ;  in  the  second  case,  such 
other  person  must  attest  the  sigTiature  or  mark,  and  must  be  first 
sworn  that  he  has  so  read  over  the  answer,  and  that  the  signature  or 
mark  was  made  in  his  presence  ;  and  this  must  be  expressed  in  the 
jurat.* 

In  the  case  of  a  foiuigner,  not  sufficiently  versed  in  the  English 
language  to  answer  in  that  tongue,  and  desiring  to  answer  in  a  for- 
eign language,  an  order,  of  course  to  do  so  must  be  obtained,  on  mo- 
tion. The  answer  must  be  engrossed  on  paper,  in  the  foreign  lan- 
guage ;  and  the  defendant,  togetlier  with  an  inteipreter,  must  then 
attend  before  a  person  authorised  to  administer  oaths  in  Chancery ; 
the  interpreter  is  first  sworn  in  English  that  he  well  understands 

1  lUd.     Order  130. 

2  A  nderaon  v.  Stather, !)  J  ur.  1085. 

3  See  LoTidon  v.  Lmidon,  2  Cham.  E.  40.     The  unussiou  in  the  juriit  of  the  name  of  the  deponent 

vitiates  the  affidavit ;  Dickey  v.  Hermi,  1  Cham.  R.  293. 

4  The  attestation  may  be  written  near  the  jurat ;  Braithwaite's  Pr.  330,  396 ;  and  aee  Wilton  v. 

Clifton,  2  Hare,  536  :  7  Jur.  215. 
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the  foreign  language,  and  that  he  will  truly  interpret  the  oath  about 
to  be  administered  to  the  defendant ;  and  the  ordinary  oath  is  next 
administered  to  the  latter.  The  defendant  must  previously  sign  his 
name  opposite  the  jurat ;  and  the  interpreter  should  do  the  same. 
Before  the  answer  can  be  filed,  it  is  necessary  to  obtain  an  order,  of 
course,  on  motion,  appointing  the  interpreter  or  another  person  to 
make,  and  swear  to  the  truth  of  a  translation  thereof,  and  directing 
the  answer  to  be  filed,  with  such  translation  annexed.^  The  trans- 
lator must  then  attend  with  the  answer,  translation  and  order  before 
a  person  authorised  to  administer  oaths  in  Chancery,  and  be  sworn 
to  the  truth  of  the  translation  ;  after  which,  the  answer  and  trans- 
lation will  be  filed  at  the  Record  and  Writ  Clerks',  or  Deputy  Regis- 
trar's Office  on  production  of  the  order.^ 

A  foreigner  may  also  answer  in  English,  although  ignorant  of  that 
language.  No  order  to  do  so  is  necessary ;  but  where  the  defendant 
is  not  sufficiently  versed  in  English  to  understand  the  language  of 
the  answer,  and  of  the  oath,  the  answer  must  be  interpreted  to  him 
by  some  person  skilled  in  a  language  understood  by  both;  after 
which,  both  must  attend  before  a  person  authorised  to  administer 
an  oath  in  Chancery.  The  interpreter  must  first  be  sworn  that  he 
well  understands  the  foreign  language ;  that  he  has  truly,  distinctly 
and  audibly  interpreted  the  contents  of  the  answer  to  the  defendant; 
and  that  he  will  truly  interpret  the  oath  about  to  be  administered 
to  him;  after  which,  the  ordinary  oath  is  administered  to  the  defend- 
ant, through  the  interpreter.^  The  defendant  must,  and  the  inter- 
preter should,  first  sign  the  answer,  opposite  the  jurat. 

In  all  the  above  cases,  the  jurat  must  express  that  the  necessary 
formalities  have  been  observed. 

Formalities  of  a  similar  nature,  by  which  it  may  appear  that  the 
defendant  fully  understands  the  contents  of  his  answer  before,  he 
is  sworn  to  it,  must  be  adopted  where  the  defendant  is  deaf,  or  deal' 
and  dumb,  and  in  every  like  case.*  In  a  case,  however,  which 
occurred  in  the  18th  Geo.  II.  (^1745),  a  different  course  appears  to 
have  been  adopted :  for  there  the  Court,  on  motion  (the  defendant 

.1  SvmmoiuU  v.  Daliarre,  3  Bro.  C.  C.  263  ;  Lord  Belmore  v.  Anderson,  4  Bro.  C.  0.  80. 
'2  Braithwaite's  I'r.  45. 

3  St.  Katharine's  Dock  Company  v.  Mantzi)u,  1  Coll,  fl4 :  8  Jur.  237  ;  BvaltliwRito's  Pr.  4!!,  386. 

4  Reyniilih  v,  Jones,  Triti  Term,  ISl    ;  nraithw  Elite's  Pr.  .183,  395. 
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being  deaf,  and  incapable  of  giving  instructions  for  his  answer)^ 
ordered  a  commission  for  taking  the  answer  to  issue  in  the  old  way 
with  the  bill  annexed,  in  order*  that  the  commissioners  themselves 
might  endeavour  to  take  the  answer.^ 

It  is  an  universal  principle,  in  all  <  'mirts,  that  any  irregularity  in 
a  jurat  may,  unless  exjn-essly  waived,  be  objected  to  in  any  stage  of 
a  cause.  This  does  not  depend  upon  any  objection  which  the  parties 
in  a  particular  cause  may  waive,  but  upon  the  general  rule  that  the 
document  itself  shall  not  be  brought  forward  at  all,  if  in  any  respect 
objectionable  with  reference  to  the  rules  of  the  Court  f  and  there- 
fore a  motion  to  take  an  answer  off  the  file,  on  the  ground  of  such 
irregularity  was  allowed,  notwithstanding  the  plaintiff  had  taken 
an  office  copy  of  the  answer.^  If,  by  any  accident,  the  jurat  is  can- 
celled, tHfe  answer  must  be  resworn,  and, a  new  jurat  added,* 

Where  the  friends  of  an  infant  wish  to  defend  the  suit  on  his 
behalf,  an  order  appointing  a  guardian  ad  litem  may,  as  we  have 
seen,^  be  obtained  on  motion  of  course ;  and  where  the  defence  of 
the  infant  is  by  an  answer  or  plea  requiring  to  be  upon  oath,  the 
plea  or  answer  must  be  sworn  to  by  the  guardian,  unless  an  order 
has  been  obtained  to  take  it  without  oath.  The  guardian,  however, 
only  swears  to  his  belief  in  the  truth  of  the  defence  of  the  infant.^ 

We  have  before  seen,  that  a  person  who  has  been  found  a  lunatic 
by  inquisition,  answers  by  his  committee,  and  that,  in  such  case,  it 
is  not  necessary  that  there  should  be  any  order  appointing  a  guar- 
dian, unless  there  be  a  conflict  of  interest  hetween  the  committee 
and  the  lunatic :  in  which  case,  a  guardian  ad  litem  should  be 
appointed.'  A  person  of  weak  or  unsound  mind,  not  so  found  by 
inquisition,  answers  by  his  guardian,  who  is  appointed  in  the  same 
manner  as  the  guardian  ad  litem,  of  an  infant  defendant  f  and,  as 
in  the  case  of  infants,  the  guardian  only  swears  to  his  belief  in  the 
truth  of  the  defence,  where  an  oath  is  required. 

With  respect  to  married  women,  we  have  before  seen,^  that  where 

1  Gregory  v.  Weaver,  2  Mad.  Prao.  363. 

2  PUkmgton  v.  Bim-morth,  1  Y  &  C.  Ex.  612,  616, 

3  Ibid.,  and  see  ante. 

i  Attomey-Oenerai V.  Hudson,^  Hare,  App.  63:  b.  C.  now.  Attomey-General  v.  Henderson,  IT 
Jur.  205  ,  and  see  Attorney-General  v.  Bonnington  Hospital,  17  Jur.  206,  V.  C.  W. 

5  Ante. 

6  Braithwaite's  Pr.  393.        7  Ante. 

8  Ante  ;  Braithwaite's  Pr.  393,  n.        9  Ante. 
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a  husband  and  wife  are  defendants  to  a  bill,  neither  of  them  can 
regularly  put  in  an  answer  without  the  other,  except  under  an  order 
granted  for  that  purpose.  Where,  however,  the  wife  is  defendant 
to  a  bill  filed  by  her  husband,^  or,  being  judicially  separated,  or, 
having  obtained  a  protection  order,  is  sued  as  a  feme  sole^  no  order 
is  requisite.  Where  she  answers  separately,  under  an  order,  hei- 
time  for  answering  runs  from  the  date  of  the  order.* 

Where  a  married  woman  is  an  infant,  her  answer  cannot  be  taken, 
either  jointly  or  separately,  until  a  guardian  has  been  assigned  to 
her.* 

An  answer  is  filed  in  the  Record  and  Writ  Clerk's  or  Deputy 
Registrar's  Office,  in  the  same  manner  as  an  affidavit ;  and  is  not 
considered  of  record  until  filed.  , 

The  name  and  place  of  business  or  residence,  as  the  case  may  be 
of  the  solicitoi'  ov  party  filing  the  answer,  and  his  address  for  service, 
if  any,  must  be  indorsed  thereon,  as  in  the  case  of  other  pleadings 
and  proceedings.''' 

Unless  the  plaintiff'  has  taken  some  step  which  prevents  its  recep- 
tion, an  answer  will  be  filed  by  the  Record'  and  Writ  Clerk  or 
Deputy  Registrar,  after  the  expiration  of  the  time  for  putting  it  in, 
where  it  is  put  in  by  a  defendant  who  has  been  required  to  answer 
the  bill,  whether  original  or  amended,  or  where,  the  plaintiff  having 
amended  his  bill  without  requiring  an  answer-,  it  is  put  in  by  a 
defendant  who  has  already  answered  the  biU.  In  all  other  cases, 
an  answer  will  not  be  i-eceived,  after  the  expiration  of  the  time 
within  which  it  ought  to  have  been  put  in,  except  under  the 
authority  of  an  order :  which  must  be  produced  at  the  time  the 
answer  is  presented  for  filing.  Such  order  must  be  applied  for  by 
notice  of  motion. 

The  certificate  of  the  Record  and  Writ  Clerk  or  Deputy  Registrar 
in  c(inclusive  evidence  as  to  the  time  at  which  the  answer  was  filed. 

Our  order  4(5  provides  that  "  Where  a  party  or  a  solicitor  causes 

1  .1)1/1?  :  Earl  v.  l<'en-is,19  Beav.  67:  1  Jur.  N.  S.  5.        2  Ante. 

-J  Anti  :  Jacksoiiv.  Haworth,  1  S.  &  S.  161 :  Braithwaite's  Manual,  11, 12. 

4  Co'.iia,,.  V.  tlorthcote,  2  Hare,  147  :  7  Jur.  628. 

a  Ol-d.  40,  41. 

6  Beaetin  v.  BurgebS,  10  Jur,  63,  V.  C.  K 
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an  answer,  demurrer  or  replication  to  be  filed,  he  is  to  give  notice 
thereof  ou  the  same  day,  to  the  solicitor  of  the  adverse  party  or  to 
the  adverse  party  himself  if  he  act  in  person."  Notwithstanding 
this  order  requiring  notice  to  be  served  of  filing  any  pleading,  a 
party  cannot  move  to  take  such  pleadings  off  the  files  where  no 
notice  of  filing  has  been  served.^ 

The  omission  to  giye  due  notice  of  having  filed  the  answer  will 
not,  however,  i-ender  the  latter  inoperative  ;  thus  it  will  not  deprive 
the  defendant  of  his  right  to  move  to  dismiss  the  bill  for  want  of 
prosecution,  at  the  expiration  of  the  period  allowed  for  that  pur- 
pose, from  the  date  of  filing  the  answer.^  It  would  seem  that,  in 
such  a  case,  the  time  allowed  the  plaintiff  for  taking  the  next  step 
in  the  cause  will,  on  his  motion,  be  extended,  so  as  to  give  him  the 
benefit  of  Hie  time  he  would  otherwise  have  lost  in  consequence  of 
the  omission.^ 

Where  a  defendant's  solicitor  files  an  answer,  but  neglects  to  give 
notice  thereof,  the  Court  will  not  order  it  to  be  taken  off  the  files, 
but  will  extend  to  the  plaintiff  the  time  for  taking  the  next  step  in 
the  cause,  by  such  time  as  has  been  lost  by  the  neglect  in  giving 
notice.* 

On  receiving  notice  of  the  filing  of  the  answer,  the  plaintiff  should 
demand  in  writing,  from  the  defendant's  solicitor,  or  the  defendant 
himself  if  acting  in  person,  a  copy  of  it. 

Order  548  provides  that  '"A  party  requiring  a  copy  of  any  plead- 
ing or  afiidavit,  is  to  make  a  written  application  for  the  same  to 
the  solicitor  of  the  party  by  whom  it  has  been  filed,  or  on  whose 
behalf  it  is  to  be  used ;  and  where  the  party  has  no  solicitor,  then 
to  the  party  himseE"  And  order  o4!9,  that  "  Where  an  application 
is  made  for  a  copy  of  any  pleading  or  affidavit,  it  is  to  be  delivered 
within  forty-eight  hours  from  the  time  of-  the  demand ;  and  any 
farther  time  which  may  elapse  before  the  delivery,  is  not  to  be 

computed  against  the  party  demanding  the  same." 

\ 

1  McDougall  v.  Bell,  9  U.  d.  L.  J.  133.  ,  „.„.  ,„  „ 

2  Jaties  V.  Jones,  1  Jur.  N.  S.  863 :  8  W.  R.  638,  V.  C.  S.  ;  and  see  Lowe  v.  Wtihams,  12  Beav. 

3  Wrig'htv.'Angle,6Ha,Te,10'!,im';  Lord  SuMdv.  Bovd,  10  Beav.  U6,  lS3;Lowev.  Williams, 

and  Jmies  v.  Jones,  ubi  sup.;  Lloyd  v.  SoUcitorB'  Life  Assurance  Company,  3  W.B.  648,  v  o. 
W.;  see,  however,  Matthews  T.  Chichester,  6  Hare,  207,  209;  overruled  on  appeal,  11  Jur. 
49,  L.  C. 

4  Parker  v.  Brovm,  3  Oh.  R.  364. 
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The  order  to  furnish  office  copies  of  pleadings  is  imperative,  and 
the  ,Coui-t  will  enforce  compliance  with  it.  Where  a  defendant  had 
answered,  and  an  office  copy  answer  had  been  demanded,  but  had 
not  been  furnished,  the  defendant  afterwards  movedto  dismiss  the 
biU;  .  The  order  was  refused  with  .costs.  The  plaintiif  then  moved 
that  the  defendant  be  ordered  to  furnish  the  copy  of  answer,  and 
the  motion  was  granted  with  costs.^  If  office  copies  of  affidavits 
are  demanded,  it  is  imperative  on  the  parties  "filing  the  affidavits  to 
famish  them,  and  the  costs  of  any  delay  occasioned  by  his  not 
doing  so,  falls  on  the  party  making  such  default.^ 

All  answer  to  an  amended  biU,  is  in  every  respect  similar  to,  and 
is  considered  as  part  of  the  answer  to  the  original  bill  ;  and  if  a 
defendant,  in  an  answer  to  an  amended  bill,  repeats  any  thing 
contained  in  a  former  answer,  the  repetition,  unless  it  varies  thb 
defence  in  point  of  substance,  or  is  otherwise  necessary  or  expediefht, 
will  be  considered  as  impertinent ;  and  the  defendant  may  be  order- 
ed to  pay  the  costs  occasioned  by  the  introduction  of  such  imperti- 
nent matter. 

Answers  to  amended  bills,  must  be  prepared,  signed,  taken  and 
filed,  in  the  same  manner  as  answers  to  original  bills.* 


Section  IV. — Amending  Ansvxvs — and  Supflemental  Answers. 

After  an  answer  has  been  put  in  upon  oath,  the  Court  will  not,  for 
obvious  reasons,  readily  suffer  any  alteration  to  be  made  in  it.  There 
are,  however,  many  instances  in  the  books  in  which  it  appears  that 
the  Court  upon  special  application,  has  allowed  the  defendant  to  re- 
fonn  his  answer.  Thus,  where,  in  an  answer  to  a  tithe  biU,  the 
defendant  had  sworn  that  a  certain  close  contained  about  nine  acres, 
he  was  permitted  to  amend  it  by  stating  the  close  to  contain  seven- 
teen acres,  even  though  issue  had  been  joined  ;*  so  where,  owing  to 
the  mistake  of  the  engrossing  clerk,  the  words  "her  shares"  had  been 
introduced  into  an  answer  instead  of  "  ten  shares,"  the  answer  was 

1  TiMtii,  V.  Mel  Illy  re,  2  Cham.  R.  80. 

2  Surromes  v.  Hainey,  2  Cham.  R.  186. 
S  See  ante. 

i  Bri-nen  V.  Climnbem,  Bunb.  248  ;  but  soe  Mnntagv^  T.  — - — ,  cited  *.  u. ;  and  2  Owil.  674,  n.  (W- 
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altewed  to  be  taken  off  the  file  and  amended,  though  a  service  had 
been  madte  ;^  and  where  thfere  has  been  a  mistake  in  the  title  of  the 
answer,  an  amendment  of  it  *has  been  permitted,^  even  though 
dpposed  by  the  plaintiff.^ 

The  Court  has  also  allowed  a  defendant  to  amend  his  answfer  where 
new  matter  has  come  to  his  knowledge  since  it  was  put  in,*  or  in 
cases  of  surprise,  as  where  an  addition  has  been  made  to  the  draft 
of  the  answer  after  the  defendant  has  perused  it.^  In  like  maimer, 
where  a  plaintiff,  having  drawn  the  defendant  into  an  agreement, 
whereby,  for  £300,  he  was  to  relinquish  to  the  plaintiff  all  his  right 
and  interest  in  a  certain  estate  which  had  been  left  to  him,  filed  a 
bill  to  have  the  agreement  performed,  to  which  the  defendant  put 
in  an  answer  confessing  the  agreement,  and  submitting  to  have  it 
performed,  but,  afterwards  discovering  thait  the  estate  was  of  several 
thousand  pound's  value,  he  applied  for  leave  to  take  his  answer  off 
the  file,  and  to  put  in  another,  leave  was  granted.^  The  Court  has 
also  permitted  a  defendant  to  amend  an  answer,  by  liniitihg  the 
admission  of  assets  contained  therein,  where  it  was  clearly  establish- 
ed that  such  admission  had  been  made  by  mistake,  and  through  the 
carelessness  of  the  solicitor's  clerkJ 

The  Court,  however  has  never  permitted  amendments  of  this 
nature,  where  the  application  has  been  made  merely  on  the  ground 
that  the  defendant,  at  the  time  he  put  in  his  answer,  was  acting 
iihdei-  a  mistake  in  point  of  law  ;  and  not  on  the  ground  of  a  fact 
having  been  incorrectly  stated.  Thus,  where  a  defendant,  who  was 
an  executor,  had  admitted  himself  accountable  for  the  surplus,  and 
it  was  afterwards  found  that  the  circumstances  of  the  ease  were 
such  that  he  would  have  been  entitled  to  it  himself,  permission  to 
amend  was  refused.^  So,  where  a  defendant  had,  by  his  answet, 
admitted  the  receipt  of  a  sum  of  money  from  his  father  by  way  of 
advancement,  and  refused  to  bring  it  into  hotchpot,  he  was  not  per- 

1  CttUMtess  of  dainsborough  v.  Gifford,  2  P.  Wms.  424,  427. 

2  White  V.  Qo&boU,  1  Mad.  269 ;  Peacock  v.  Dwke  of  Bedford,  1  V.  &  B.  186 ;  Thatcher  v.  Lambert, 

5  Haro,  228. 

3  Attoniey-Geneml  v.  Corporation  of  Worcester,  2  Phil.  3  :  1  C.  P.  Coop.  t.  Cott.  18. 

4  Padertpn  V.  Slaughter,  Amb.  292  ;  Wetls  V.  Wood,  10  Vcs,  401 ;  and  see  remarlts  on  Patterion  v. 

SUt^hter,  in  Fulton  v.  Gilmore,  1  Phil.  628. 
6  Chute  V.  Lady  Dacre,  1  Eq.  Ca.  Ab.  29,  pi,  4. 

6  Alpha  V.  Payman,  1  Dick.  33. 

7  Dagly  v.  Crump,  ib.  85 ;  and  see  Cooper  v.  Uttozeter  Burial  Board,  1  H.  &  M.  EgO. 

8  Rawlins  v.  Powel,  1  P.  Wma.  298;  see,  however;  Brmmi  v.  Lalte,  1  Dfe  g;  &  S.  144. 
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mitted  to  amend  his  answer  as  to  the  admiswion,  although  he  swore 
that  he  made  it  under  a  mistake  as  to  the  law  of  the  case.^ 

The  Coxirt  will  also  refuse  to  permit  an  amendment  of  an  answer, 
after  an  indictment  for  perjury  preferred  or  threatened,  even  though 
it  eousi<ier  it  to  be  clear  that  the  defendant  did  not  intend  to  perjure 
himself,  and  had  no  interest  in  so  doing.'-* 

From  the  above  cases  it  appears,  that  it  was  formerly  the  general 
practice  of  the  Court,  if  it  saw  a  sufficient  ground  for  so  doing,  to 
permit  the  defendant  to  amend  his  answer.  Lord  Thurlow  how- 
ever, as  it  seems,  introduced  a  better  course  in  cases  of  mistake  : 
not  taking  the  answer  off  the  file,  but  permitting  a  sort  of  supple- 
mental answer  to  be  filed,  and  by  that  course  leaving  to  the  parties 
the  effect  of  what  has  been  sworn  before,  with  the  explanation 
given  by  the  supplemental  answer.^ 

This  practice  has  been  since  adopted,  in  aU  cases  in  which  it  is 
wished  to  correct  a  mistake  in  an  answer  as  to  a  matter  of  fact;  ' 
and  it  is  not  confined  to  cases  of  mistake  only,  but  has  been  extend- 
ed to  other  analogous  cases :  as  where  a  defendant,  at  the  time  of 
putting  in  his  original  answer,  was  ignorant  of  a  particular  circum- 
stance, he  has  been  permitted  to  introduce  that  circumstance  by 
supplemental  answer,^  even  though  the  information  was  obtained 
by  a  violation  of  professional  confidence.*  And  where  a  defendant 
has  wished  to  state  a  fact  in  his  original  answer,  but  had  been  in- 
duced to  leave  it  out  by  the  mistaken  advice  of  his  solicitor,  he  was 
allowed  to  state  it  by  supplemental  answer.^  Again,  where,  sub- 
sequently to  the  filing  of  the  answer,  events  had  occurred  which  the 
defendant  was  advised  ought,  for  the  purposes  of  his  defence,  to  ap- 
pear on  the  record,  he  was  allowed  to  state  them  by  means  of  a 
supplemental  answer.^ 

1  Pearce  v.  Grove,  Amb.  65 :  3  Atk,  522. 

2  JSarl  Verney  v.  MacMmara,  1  Bro.  C.  C.  419  ;  Phelps  v.  Prothero,  2  De  G.  S:  S.  274. 

3  Per  Lord  Eldon,  in  Bolder  v.  Bank  of  England,  10  Ves.  285  ;  and  see  JennvngB  t.  Merion  College 

8  Ves.  79  ;  Wells  v.  Wood,  10  Ves.  401 ;  PJielps  v.  Prothero,  2  De  G.  &  8.  274 :  12  Jar.  738. 

4  Strange  v    CoUms,  2  V.  &  B.  163.  167;  Taylor  r.  Ohee,  3  Pn  83;  Ridley  v  Oiee,  Wightw  82; 

Swallow  V.    Say,  2  Coll.  133 :   9  Jur.  806 ;  Bell  v.  Dunmore,  7  Beav.  283,  287 ;  Cooper  v. 

Uttoxeter  Burial  Board,  1  H.  &  M.  680. 
i>  Jackson  v,  Pariah,  1  Sim.  505,  609  ;  Tidswell  v,  Bowyer,  7  Sim.  64 ;  see  Const  v.  Barr,  3  Mer.  67, 

60 ;  Fraiikland  v  ■  Omrend,  9  Sim.  366  :  2  Jur.  886  ;  Fulton  v.  OUmore,  8  Bfav.  164 ;  9  Jur.  1  ; 

1  Phil.  622,  r,2S  :  9  Jur.  265  ;  Chadmck  v.  Turner,  34  L,  J.  Oh.  6  ,  M.  B. 
(i  Raincock  v.  Young,  16  Sim.  122.  ' 

7  NaUv.  PiMrfer,  4 Sim.  471,  483. 

8  Stain^e  v.  Birmingham  and  Stour  Valley  Railway  Company,  2  Phil.  673,  677 
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A  joint  answer  having  been  put  in  by  a  corporation^  under  the 
corporate  seal,  and  by  their  officer  under  oath,  the  defendants  after- 
wards applied  for  leave  to  file  a  supplemental  answer,  alleging  a 
material  mistake  in  the  original  answer :  and  the  Court  granted 
leave  to  the  corporation  to  file  the  supplemental  answer  on  terms, 
but  refused  such  leave  to  the  officer,  his  explanation  of  the  alleged 
mistake  being  unsatisfactory. ^  A  defendant  filed  his  answer  in 
October  1857,  and  in  August  1858  plaintiff  filed  a  replication.  An 
application  by  the  defendant  in  February  1859  to  be  allowed  to 
file  a  supplemental  answer,  for  the  purpose  of  setting  up  cei-tain 
grounds  of  defence  omitted  from,  but  not  in  anywise  contradicting 
the  original  answer,  was  granted  on  payment  of  costs,  and  the  defend- 
ants' undertaking  to  go  to  a  hearing  at  the  next  term.^  A  supple- 
mental answer  was  allowed  to  be  filed  upon  terms,  where  new 
matter  has  been  disco  veiled  since  the  former  answer  was  filed  ;  the 
application  being  accounted  for.^  A  supplemental  answer  will  be 
allowed  to  be  filed  to  correct  an  error  in  the  original  answer,  or  state 
facts  discovered  siiice  answer  filed,  although  some  delay  has  taken 
place  since  the  discovery  of  the  new  matter,  and  all  the  more  readily 
if  the  plaintiff  has  himself  not  been  urgent  in  pressing  the  cause.* 

Although  the  Court  wiU,  in  cases  of  mistake,  or  other  cases  of 
that  description,  permit  a  defendant  to  correct  his  answer  by  a 
supplemental  answer,  it  always  does  so  with  great  difficulty,  where 
an  addition  is  to  be  put  upon  the  record  prejudical  to  the  plaintiff; 
though  it  will  be  inclined  to  yield  to  the  application,  if  the  object 
is  to  remove  out  of  the  plaintiff's  way  the  effect  of  a  denial,  or  to 
give  him  the  benefit  of  a  material  admission.^  Therefore,  where 
the  application  was  made  for  the  purpose  of  enabling  the  defendant 
to  raise  the  Statute  of  Limitations  as  a  defence,  leave  to  file  a  sup- 
plemental answer  was  refused  f  and  where  the  defendant  had,  by 
his  original  answer  to  a  bill  for  the  specific  performance  of  a  con- 
tract, admitted  that  he  took  possession  of  the  whole  property  in 
pursuance  of  the  contract,  but  afterwards  applied  for  leave  to  put 
in  a  supplemental  answer  to  limit  the  admission  to   part  of  the 

1  H  alsh  V.  DeBlaquiere,  12  Grant,  107,  and  see  Torrance  v  Crooks,  1  Grant.  E.  &  A.  E.  230. 
a  Cherry  v.  Morton,  1  Cham.  R.  25  ;  and  see  Weir  v.  Mathieson,  1  Cham.  R.  238. 

3  McKlniton  v.  McDonald,  2  Cham.  R.  23. 

4  Worts  V.  How,  2  Cham.  R.  Ill ;  and  see  McK'mmn  v.  McDonald,  IS  Grant.  15?. 

5  Edwards  v.  M'Leay,  2  V  &  B.  256 ;  Lord  Eldon,  in  this  case,  as  well  as  in  Strange  v.  Collins,  ib. 

166,  appears  to  have  been  of  opinion,  that  a  supplemental  answer  ou^ht  not  to  have  any  effect 
upon  an  indictment  for  perjury  upon  the  original  answer  ;  but  see  King  v.  Carr,  1  Sid.  418 :  2 
Keb.  516. 

6  Pereival  v.  Carney ,  14  Jur.  473,  V.  0.  K.  B. 
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premises  only,  upon  affidavits  of  mistake,  the  motion  was  i-efu^ed  : 
unless  the  defendant  would  state  upon  oath,  that  when  he  swore  to 
the  original  answer,  he  meant  to  swear  in  the  sense  in  which  he,  by 
the  application,  desired  to  be  permitted  to  swear  to  it.^ 

Order  127  provides  that  "  The  Court  may  permit  a  supplemental 
answer  to  be  filed  at  any  period  of  the  suit,  for  the  purpose  of 
putting  new  matter  in  issue,  in  furtheiance  of  justice,  and  upon 
such  terms  as  may  seem  proper."  And  order  128  that  "Leave  to  file  a 
supplemental  answer  is  to  be  applied  for  by  motion.  The  notice  of 
motion  is  to  set  forth  the  proposed  answer,  and  state  the  grounds 
upon  which  the  indulgence  is  asked  :  and  it  must  be  supported  by 
such  evidence  as  satisfies  the  Court  of  the  propriety  of  permitting 
the  supplemental  answer  to  be  filed,  under  all  the  circumstances, 
having  reference  to  the  subject  matter  of  the  answer  and  the  stage 
of  the  cause  in  which  the  application  is  made."  In  a  suit  of  fore- 
closure after  the  cause  had  been  at  issue  for  more  than  three  years, 
but  no  hearing  or  examination  of  witnesses  had  taken  place,  the 
Judge  in  Chambers  allowed  the  personal  representative  of  a  de- 
ceased party  to  the  cause,  who  has  purchased  from  the  mortgagor, 
and  against  whom  the  bill  had  been  taken  pro  confesso  to  put  in  an 
answer,  setting  up  what,  in  the  opinion  of  the  learned  judge,  was  a 
meritorious  defence.^  Where  service  has  been  effected  on  an  agent 
and  it  can  be  shown  that  the  time  allowed  for  answering  is  insuffi- 
cient to  enable  him  to  communicate  with  his  principal  and  to  get 
in  the  answer,  on  an  affidavit  of  a  good  defence  on  the  merits,  a 
defendant  will  be  granted  leave  to  file  his  answer,  although  an 
order  pro  confesso  has  been  taken.^ 

An  application  for  leave  to  file  a  supplemental  answer  is  made 
upon  motion.  The  notice  of  motion  must  be  served  on  the  plaiutiffj 
and  must  specify  the  facts  intended  to  be  stated  in  the  proposed 
supplemental  answer,  and  be  supported  by  affidavit  verifying  the 
truth  of  the  proposed. supplemental  answer,  specifically  stating  the 
facts  intended  to  be  placed  on  the  record,*  and  showing  a  sufficient 
reason  why  they  were  not  introduced  into  the  original  answer. ' 

1  LiDesey  v.  Wilsmi,  1  V  &  B.  149 ;  see  also  Greenwood  t.  Atkitison,  4  Sim.  54,  (14 

2  Anonymous,  12  Grant.  51.  '  ^ 
8  Irmn  v.  Lancmhire  /tiswrniwe  Company,  2  Cham.  R.  293. 

^  Cmlirig  v.  Mmqiiis  Tovmehend,  19  Ves.  628,  631 ;  Smith  v.  Hartley,  5  Beav.  432  :  Haelar  v. 

Bollh,  2  BeaT.  236  ;  Fulton  v.  Gilmore,  8  Bcav.  154,  9  Jirr.  1 ;  1  Phil.  522,  527  :  9  Jur.  266. 
.■)  Tennawt  v.   WiUmore,  2  Anst.,  362  ;  Scott  v.  Cnt-ter,  I  Y.  &  J.  4.'v2 ;  Pnrlmnre  t.  Skiptrith,  : 

Sim.  566. 
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The  defen(}ant  must  also,  it  seems,  produce  a  full  copy  of  the  intend- 
ed supplemental  answer,^  for  the  inspection  of  the  plaintiiF.^ 

A  motion  being  made  on  notice  for  leave  to  file  a  supplemental 
answer,  Ghurten  v.  Frewen  1.  S.  R.  Eq.,  cases  238  was  referred  to 
where  a  similar  application  in  Chambers  was  refused  on  the  ground 
that  the  motion  should  be  made  in  Court.  The  question  first  to  be 
decided  was,  whether  the  old  practice  of  applying  in  Chambers  in 
these  cases  (Cherry  v.  Morton  U.  C.  Cham.  R.  25)  has  not  been 
overruled  by  English  decisions.  The  secretary,  after  consulting 
with  the  judges,  held  that  the  motion  must  be  brought  on  in  Court, 
under  the  authority  of  Churton  v.  Frewen} 

In  making  an  application  for  leave  to  file  a  supplemental  answer, 
the  defendant  must  also  make  a  case,  shewing  that  justice  requires 
that  he  should  be  permitted  to  alter  the  defence  already  on  record  ; 
and  even  where  defendant  applied  for  leave  to  file  a  supplemental 
answer  for  the  purpose  of  making  an  admission  in  favor  of  the 
plaintiff,  upon  an  afiidavit  that,  from  certain  circumstances  which 
had  since  occurred,  he  was  satisfied  he  ought  to  have  admitted  a  fact 
which  he  had  denied.  Lord  Eldon  held,  that  the  affidavit  ought  to 
have  stated  that,  at  the  time  of  putting  in  the  answer  the  defend- 
ant did  not  know  the  circumstances  upon  which  he  made  the 
application,  or  any  other  circumstances  upon  which  he  ought  to 
have  stated  the  fact  otherwise.* 

Where  a  defendant  has  obtained  permission  to  file  a  supplemental 
answer,  for  the  purpose  of  correcting  a  mistake  in  his  original 
answer,  he  must  confine  a  supplemental  answer  strictly  to  the  correc- 
tion of  the  mistake  sworn  to.  If  he  goes  beyond  that,  and  makes 
any  other  alteration  in  the  case  than  what  arises  from  the  correction 
of  such  mistake,  his  supplemental  answer  will  be  taken  off  the  file.  ■' 

Where  a  defendant  has,  at  the  time  of  putting  in  his  original 
answer,  mistaken  facts,  he  cannot  contravene  his  own  admission  iji 
any  other  way  than  by  moving  to  correct  his  answer,  either  b}' 
amendment  or  supplemental  answer.  He  cannot  do  so  by  filing  a 
cross  bill.*^ 

1  Bell  V.  Dunmore,  7  Beav.  283 ;  Fulton  v.  Chhnm'e,  ubi  nup. 

2  Fulton  V.  GUtnore,  ubi  sup. 

3  Attm'ney-Oeneralv.  Casey,  2  Cham.  R. 

4  Wells  y.  Wood,  10  Ves.  401. 

6  Strange  v.  Collins,  2  V.  &  B.  163,  luT. 
C  RerUeu  v.  Ityder,  2\Y.s.  S.  f>33,  M-,. 
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There  appears  to  be  no  particular  limit  to  the  time  within  which 
an  application  for  leave  to  file  a  supplemental  answer,  to  correct  a 
mistake  in  an  original  answer,  will  be  complied  with  :  provided  the 
cause  is  in  such  a  state  that  the  plaintiff  may  be  placed  in  the  same 
situation  that  he  would  have  been  in,  had  the  answer  been  con-ect 
at  first.  Accordingly,  we  find  several  instances  in  the  books  in  which 
such  applications  have  been  granted  after  replication,^  and  even 
after  the  cause  has  been  set  down,  and  in  the  paper  for  hearing.  - 
Where,  however,  the  plaintifl'  cannot  be  placed  in  the  same  situation 
that  he  would  have  been  in,  had  the  defence  been  stated  on  the  record 
in  due  time,  the  Court  will  not  permit  a  supplemental  answer  to  be 
filed.  Thei-efore,  where,  after  the  cause  had  been  set  down  for  hear- 
ing, an  application  wa^  made  for  leave  to  file  a  supplemental  answer, 
which  set  up  a  totally  new  defence,  while  it  admitted  the  facts  as 
stated  in  the  original  answer  to  be  true,  the  Court  refused  the 
motion  with  costs.^ 

Order  129  provides  that  "At  the  hearing  of  a  cause,  the  Court 
may  permit  a  defendant  to  introduce  new  matter  of  defence  by 
supplemental  answer,  under  oath  or  otherwise,  in  the  same  manner 
as  the  Court  permits  an  amendment  of  the  bill  at  the  hearing." 

But  although  the  rule  of  practice  now  is,  that,  in  cases  of  mistake 
in  the  statement  or  admissions  in  an  answer,  or  in  analogous  cases, 
the  defendant  will  not  he  permitted  to  amend  his  answer,  but  must 
apply  for  leave  to  file  a  supplemental  answer,  for  the  purpose  of 
correcting  the  mistake,  the  old  course  of  amending  the  answer,  may 
stiU  be  pursued  in  eases  of  error  or  mistake  in  matters  of  form.  Thus, 
in  White  v.  Godbold,'^  where  the  title  of  an  answer  was  defective, 
a  motion  by  the  defendant  to  take  it  off  the  file  and  amend  and 
reswear  it,  was  granted  ;  and  so  where,  in  the  title  of  an  answer,  the 
name  of  the  plaintifl'  was  mistaken,  a  similar  order  was  made.  '' 
The  addition  of  the  name  of  a  party  omitted  in  the  title  has  also 
been  permitted.®      Where,  however,  an  anwer  had  been  prepared 

1  Jaclcson  v.  Parish,  1  Sim.  505,  509  ;  Priincock  v.  Young,  16  Sim.  122  :  Parsons  v.  Hardy,  21  L.  .T 
-      Ch.  400,  v.  0.  T. 

1  Fulton  V.  GUmore,  8  Beav.  164,  168:  9  Jur.  1 ;  1  Phil,  bii,  625,  ,630:  9  -Tur,  265;  Chadmcl:  v. 
Turner,  34  L.  J.  Ch.  62,  M.  E. 

3  McDaugal  v.  Furrier,  4  Russ.  486. 

4  1  Mad.  269  ;  the  order  was,  however,  made  by  consent  in  this  ease. 

6  Peacock  v.  Duke  ofBeifmrd,  1  V.  &  B.  186  ;  Woadger  v.  Crumpton,  1  Fowl.  Ex.  Fr.  388  ;  Llayi  v. 

Mytton,  ib.  389  ;  Keen  v.  Stanley,  ib.;  Rabbeth  v.  Squire,  10  Hare,  App.  S ;  hut  see  Fry  v 

Mantell,  4  Beav.  486  :  S.  C.  nam.  Fry  v.  Martel,  6  Jur.  1194. 
6  Wright  V,  Campbell,  1  Fowl,  Ex.  Pr.  .'iBH. 
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for  certain  defendants,  but  only  sworn  to  by  some  of  them,  it  was 
directed  to  be  received  as  the  answer  of  those  who  had  sworn  it, 
without  striking  out  the  names  of  those  who  had  not.^  A  defend- 
ant has,  also,  been  permitted  to  add  the  schedules  referred  to  in  his 
answer,  where  they  had  been  atccidentally  omitted  ;  ^  and  in  several 
caSes,  where  verbal  inaccuracies  have  crept  into  answers,  they  have 
been  ordered,  at  the  hearing,  to  be  struck  out.^  In  like  manner, 
where,  in  filing  an  answer,  one  skin  had,  by  accident,  been  omitted, 
leave  was  given  to  the  defendant  to  take  it  off  the  file,  for  the  pur- 
pose of  rectifying  the  omission,  upon  condition,  however,  of  his  re- 
swearing it  immediately.*  A  similar  order  was  made,  in  a  case 
where  the  defendant  had  omitted  to  sign  some  of  the  skins  5^  and, 
in  general,  the  Court  will  not  permit  such  amendments  as  those 
above  mentioned,  without  making  it  part  of  the  order-  that  the 
answer  shall  be  resworn,  or,  in  case  of  a  peer,  again  attested  upon 
honour.*  The  Court  has  also  permitted  an  answer  to  be  amended, 
by  adding  to  the  record  the  name  of  the  counsel  who  signed  the 
draft.7  • 

An  order  to  amend  an  answer  must  state  the  particular  amend- 
ment to  be  made  ;  and  may,  by  consent,  be  obtained  on  motion,  as 
of  course.^  If  the  plaintiff  will  not  consent,  it  seems  that  a  special 
application  must  be  made  to  the  Court,  on  motion  of  which  notice 
must  be  given,  specifying  the  proposed  an^endment.^ 

The  amendment  will  be  made  by  the  Clerk  of  Records  and  Writs, 
or  Deputy  Registrar,  on  the  draft  of  the  answer,  as  amended,  toge- 
ther with  the  order  to  amend,  being  left  with  him  for  that  purpost-. 
Any  copies  of  the  answer  which  may  have  been  taken  should 
also  be  left,  in  order  that  they  may  be  altered,  so  as  to  agree  with 
the  amended  answer.^" 


1  Dane  v.  Read,  2  V.  &  B.  310  ;  and  see  Lyons  v.  Read,  Braithwaite's  Pr.  51  ;  see  also,  ante 

2  Bryan  v.  Tni/man,  1  Fowl.  Kx  Pr.  389, 

3  Ellis  V.  Sanl.  1  Anst.  332,  338,  341 ;  and  see  Jestis  College  v.  Oiibbs,  1  Y,  f:  C.  Ex,  U.i,  lfi2 
1  Browning  v.  Sloman,  (i  Law  J.  N.  S.  Ex.  Eq.  48 :  1  Jur.  68, 

5  Lord  ifoncaster  v.  Braithviaite.  Younge,  382.  i 

0  Peacock  t.  Duke  of  Bedford,  1  V,  4;  B  186, 

7  Barrison  v.  Delrrumt,  1  Pri.  108  ;  Whitehead  v,  Cwnliffe,  2  Y,  &  C,  Ex.  3  ;  ante 

8  Braithwaite's  Pr.  319  ;  and  see  Wyatt's  Pr.  19  ;  Hinde,  206. 

9  A  ttorney-Oencral  v.  Corporation  of  Worcester,  2  Phil,  8 :  1  C,  P,  Coop  t.  Cott,  IS 
IJ)  Braithwalte'.9  Pr.  312, 
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Section  V. — Tak'my  Answers  o^  the  File 

If  any  in-egalarity  has  occurred,  either  in  the  frame  or  form  of  an 
answer,  or  in  the  taking  or  filing  of  it,  the  plaintiff  may  take  advan- 
tage of  such  irregularity,  by  moving  to  take  the  answer  off  the  file. 
Instances  in  which  such  motions  may  be  made  have  been  bef(Sre 
pointed  out.^  If,  however,  the  plaintiff  intends  to  apply  to  the 
Court  to  take  an  answer  off  the  file  for  irregularity,  he  must  do  so 
before  he  accepts  the  answer  ;  otherwise,  he  will  have  waived  his 
right  to  make  the  application  f  unless  in  the  case  of  an  irregularity 
in  the  jurat,  or  of  an  omission  of  the  oath  or  attestation  of  honor  of 
the  defendant,  without  an  order  to  warrant  such  omission  :  in  which 
cases,  as  we  have  seen,  there  must  be  an  express  waiver  of  the 
irregularity.^ 

The  Court  has  sometimes  also,  as  before  stated,^  allowed  an 
answer  to  be  taken  off  the  file  on  an  application  on  the  part  of  the 
defendant,  for  the  purpose  of  enabling  him  to  correct .  a  mista,ke  in 
its  form  ;  but  it  does  so  only,  as  we  have  seen,  upon  condition  that 
the  defendant  shall  immediately  cause  the  correction  to  be  made 
and- reswear  and  file  the  answer;  and  it  will  never  make  such  an 
order  where  the  plaintiff  can  be  at  aU  prejudiced  by  it. 

Where  an  answer  is  evidently,  on  the  face  of  it,  evasive,  the 
Court  will  order  it  to  be  taken  off  the  fHe.° 

The  application  to  take  an  evasive  answer  off  the  file  is  made  by 
motion,  of  which  notice  must  be  given  to  the  defendant.  The  de- 
fendant will  be  ordered  to  pay  the  costs  of  the  motion,  and  the  costs 
of  a  copy  of  the  document  filed  as  the  answer,  and.all  other  costs 
properly  incurred  by  the  plaintiff  in  consequence  of  the  filing  of  the 
evasive  answer.^ 

Lastly,  it  may  be  here  observed,  that  the  Court  will,-  upon  the 
consent  of  all  parties,  order  pleadings,  affidavits,  and  other  docu- 

1  Ante  ;  and  see  Fi-y  v.  ManUU,  i  Beav.  480  :  S.  0.  nom.  Pry  v.  Martel,  5  Jur.  1194  ;  Raistrick  v  ■ 

Elmorth,  12  Jur.  782,  V.  C.  K.  B.;  Liverpool  v.  Chippendall,  14  Jur.  3(11,  V,  C.  E. 

2  Taking  an  office  copy  of  the  answer,  does  not  seem  to  be  an  acceptance  for  this  purpose :  Fry  v, 

Mantell,  ubi  sup.;  and  see  Woodward  v.  Twimaine,  9  Sim  801 ;  Attomey-Oei:^eral  v.  Shield,  U 
Beav.  441,  446 :  18  Jur.  330. 

3  Ante.       4  Ante. 

f.  Lynxh  v.  Ueeeme,  1  Hai-e,  626,  631 ;  7  Jur.  36 ;  Ruad  v.  Sarton,  3  K.  &  J.  166 :  3  Jur.  N.  S.  263  ; 
see  also  TomUn  t.  Lethbridge,  9  Ves.  179  ;  Smith  v.  Serle,  14  Yes.  415 ;  Bno!a  v.  PuHon,  1  Y, 
&  C,  0.  C.  278 ;  see  conLra,  Mamh  v.  Hunter,  s  Mad.  437 ;  White  v.  ijaioard,  2  Do  G,  &  S.  228. 

6  Jiead  V.  Bartoa,  3  K.  t  J,  100  ;  :!  Jiir.  N.  s.  :M3, 
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ments  to  be  taken  off  the  file,  where  they  contain  matter  which  is 
scandalous,  or  which  it  is  desirable  should  not  remain  recorded.^ 

Filing  a  replication  waives  all  irregularities  in  any  answer  previ- 
ously filed,  but  does'  not  waive  scandal  therein.  Where  an  answer 
is,  in  the  opinion  of  the  Court,. primia  facie  scandalous  on  its  face, 
the  onus  rests  with  the  party  filing  it  to  show  its  relevancy  to  the 
question  raised  by  the  bill ;  in  default  of  this  being  done  the  answer 
was  ordefed  to  be  taken  off  the  files  for  scandal,  with  costs.^ 


CHAPTER    XIV. 

THE  JOINDER  OF  SEVERAL  DEFENCES. 


All  or  any  of  the  several  modes  of  defence  before  enumerated  may 
be  joined  in  the  defence  to  a  bill;  thus  a  defendant  may  demur  to 
one  part  of  the  bill,  answer  to  another,  and  disclaim  as  to  another.  ^ 
A  defendant  may  also,  as  we  have  seen,  put  in  separate  and  distinct 
demurrers  to  separate  and  distinct  parts  of  the  same  bill.  * 
When  this  species  of  defence  is  adopted,  the  same  rules 
which  have  been  before  laid  down  with  reference  to  each  mode 
of  defence  when  adopted  singly,  must  be  observed  when  the 
same  modes  of  defence  are  resorted  to  collectively.  Lord  Redes- 
dale  lays  it  down,  that  "  all  these  defences  must  clearly  refer  to 
separate  and  distinct  parts  of  the  bill;  for  a  defendant  cannot 
answer  to  any  part  to  which  he  has  demurred.  Nor  can  the 
defendant,  by  answer,  claim  what,  by  disclaimer,  he  has  declared 
he  has  no  right  to.  An  answer  will,  therefore,  overrule  a  de- 
murrer ;  and  if  a  disclaimer  and  answer  are  inconsistent,  the  matter 
will  be  taken  most  strongly  against  the  defendant  upon  the  dis- 
claimer."^ 

In  all  cases  coming  within  these  rules,  the  principles  above  quot- 
ed from  Lord  Redesdale  apply ;  and,  in  addition  thereto,  it  is  to  be 
remarked  that,  where  a  defendant  adopts  this  mode  of  defence,  not 
only  should  each  defence  in  words  be  applicable  to  the   distinct 

1  Trentaifie  v    Tremauie,  i  Vern.  189;   Walton  v.  Broadbenf,  3  Hare,  334;  Jeiviii  v.  Taylor,  6  Beav, 

120;  Cli/ion  V.  Bcntall,  9  Beav.  105;  Barritt  v.  Tidswell,  7  W.  R.  85,  V.  C.  K.;  Makepeace  v. 
Romieux,  8  W.  R.  687,  V.  C.  K. :  see  also  Goddard\.  Parr,  24  L.  J.  Ch.  783,  V.  C.  K,;  Kerniek 
V.  Kerniek,  12  W.  R.  33s,  V.  C.  W. 

2  Rutian  v.  Smith,  i  Cham.  R.  184. 

3  Ld.  Red.  319.        4  Ante.        5  Ld.  Red.  319. 
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part  of  the  bill  to  which  it  professes  to  apply,  but  that  it  should  also 
in  substance,  relate  peculiarly  to  that  part  of  the  biU  which  it  pro- 
fesses to  cover ;  so  that  a  defence,  in  words  applicable  to  part  of  a 
bill  only,  but  in  reality  applicable  to  the  whole  bill,  is. not  good,  and 
cannot  stand  in  conjunction  with  another  distinct  defence  applicable 
and  applied  to  another  distinct  part  of  the  biU.^  Where,  therefore, 
a  defendant  put  in  a  joint  demurrer  and  plea,  each  of  which  went 
to  the  whole  bill,  the  demurrer  was  overruled  f  and  where  a  defen- 
dant, as  to  part  of  a  bill,  put  in  a  plea  that  there  was  no  outstanding 
term,  and  a  demurrer  as  to  the  rest  on  the  ground  that  the  plaintifi" 
had  no  title.  Lord  Langdale,  M.  R.,  although  he  held  the  plea  to  be 
good,  was  of  opinion  that  the  demurrer,  being  applicable  to  the 
whole  bin,  and  consequently  that  part  of  it  which  was  covered  by 
the  plea,  was  bad.^ 

When  a  demurrer  is  to  part  only  of  the  bill,  and  is  accompanied 
by  an  answer  to  the  remainder,  it  should  be  entitled  "  The  demurrer 
of  A.  B.,  the  above-named  defendant,  to  part  of  the  bill,  and  the 
answer  of  the  said  defendant  to  the  remainder  of  the  biU  of  complaint 
of  the  above-named  plaintiff."* 

Where  a  defence  of  this  nature  has  been  gut  in,  the  first  thing  is 
to  dispose  of  the  demurrer,  and  for  this  purpose,  the  demurrer  must 
be  set  down  for  argument  in  the  usual  way.^  The  plaintiff  must 
however,  be  careful  not  to  amend  his  biU,  before  the  demurrer  has 
been  disposed  of :  otherwise,  it  will  be  held  sufficient." 

The  proper  course  to  be  pursued,  where  a  partial  demurrer  has 
been  allowed  to  a  bill,  appears  to  be,  to  amend  the  bill,  either  by 
striking  out  the  part  demurred  to,  or  by  making  such  alteration  in 
the  bUl  as  will  obviate  the  ground  of  demurrer.  Thus,  after  a  partial 
demurrer,  ore  tenus,  for  want  of  parties,  has  been  allowed,  the  bUl 
may  be  amended  by  adding  the  necessary  parties,  or  stating  them 
to  be  out  of  the  jurisdiction  of  the  Court.'^ 

1  Cmcch  V.  Hickin,  i  Keen,  385,  389. 

2  Loivtides  V.  Ganietl  b'  Moseley  Gold  Mining  Company,  2  J.  &  H.  282  :  8  Jur.  N.  S.  694  ;  see  also 

Man^sllw.  Feefiey,  2  J.  &  H.  313. 

3  Crouch  V.  Hickin,   ttbi  sup.     His  Lordship,  however,  allowed  a  demurrer  ore  tenus,  for  want  of 

equity,  to  that  part  of  the  bill  which  was  not  covered  by  the  plea. 

4  Tomlinson  v.  Swinnerion,  1  Keen,  9,  13  ;  Braithwaite's  Pr.  43. 

5  Ante.         6  Ante.  t  r,  „»    ti      i 

7  Taylor  v.  Bailey,  3  M.  &  C,  677,  683  :  3  Jur.  308  ;  Foster  v.  Fisher,  4  Law  J. ,  N.  S.  237,  M.  R.  In 
Oshome  v.  Jullion,  3  Drew.  596,  609,  the  Court,  on  allowing  a  demurrer,  refused  leave  to  amend 
the  bill. 
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CHAPTEE    XV. 

DISMISSING    BILLS,    OTHERWISE  THAN   AT  THE  HEARING,  AND  STAYING 

PROCEEDINGS. 


Section  I. — Generally. 

Before  a  defendant  has  answered,  the  plaintiff  may  dismiss  the 
bill,  as  against  him,  without  costs  :  on  an  order  to  be  obtained  upon 
motion  of  course.^  Where,  however,  such  an  order  was  obtained  in 
breach  of  faith  of  a  compromise  entered  into  with  the  defendant,  it 
was  discharged  with  costs.* 

Our  practice  seems  to  be  different,  for  it  has  been  held  that  after 
service  of  a  bill  on  a  defendant  the  plaintiff  cannot  dismiss  his  bill 
on  precipe  against  such  defendant  without  costs,  even  though  no 
answer  has  been  filed.^  Esten,  V.  C,  giving  as  a  reason  that  the 
defendant  may  have  incurred  costs  by  instructing  solicitors  and 
counsel. 

After  answer,  and  before  decree,  the  plaintiff  may,  generally,  ob- 
tain an  order  to  dismiss  the  bill,  but  only  upon  payment  of  costs  : 
unless  the  parties,  against  whom  it  is  to  be  dismissed,  consent  to  its 
being  dismissed  without  costs.*  The  order  may  be  obtained  on  pre- 
cipe; and  if  the  defendant's  consent  is  required,  it  is  signified  by  the 
appearance  of  counsel  on  his  behalf  on  the  motion,  or  by  his  solicitor 
subscribing  a  consent.  The  application  is  usually  made  exparte.  ^ 
Where,  however,  there  has  been  any  proceeding  in  the  cause  which 
has  given  the  defendant  a  right  against  the  plaintiff,  the  plaintiff 
cannot  dismiss  his  biH  as  of  course  ;  thus,  where  a  general  demurrer 
had  been  overruled  on  argument,  Lord  Cottenham  was  of  opinion 
that  the  plaintiff  could  not  dismiss  his  bill  as  of  course :  the  de- 

1  Tkompsfffi  V.  Thompsan,   7  Beav.  350 ;  Wyatt's  P.  R.  60,  61  ;  Braithwaite's  Pr.  566.     For  form  of 

order,  see  Seton,  1277,  No.  i. 

2  Betts  V.  Barton,  3  Jur.  N.  S.  134,  V.  C,  W. 

3  Caaie  v.  Macbeth,  i  Cham   R.  200. 

4  Dixoii  V.  Parks,  i  Ves.   J.  402  ;  Wyatt's  Pr.  61  ;  Braithwaite's  Pr.  566.     These  rules  also  apply 

where  the  plaintiff  is  suing  on  behalf  of  himself  and  others  :  Haitdfordw.  Siorie,  2  S.  &  S.  196,  198 
Armstrong;  w,  Storer,  9  Beav.  277,  281;  ante. 

5  For  form  of  order,  see  Seton,  1277,  Nos.  1,2. 
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fendant  having  a  right  to  appeal  against  the  order  overruhng  the 
demurrer :  which  right  he  ought  not  to  be  deprived  of,  on  an  ex 
parte  application.^ 

Under  Order  25,  the  order  of  course  is  obtained  from  the  Clerk 
of  Records  and  Writs  where  the  bill  is  filed  in  Toronto,  and  under 
Order  35,  from  the  Deputy  Registrar  of  the  County  where  it  is  filed 
out  of  Toronto.  The  Court  will  not,  after  motion  of  the  plaintifi", 
dismiss  his  bill  without  prejudice  to  his  filing  another.^  Where  a 
cause  has  been  set  down  for  hearing,  the  plaintiff"  is  not  entitled,  as 
of  course,  to  an  order  dismissing  his  bill,  with  leave  to  file  another 
bill.3 

It  seems  once  to  have  been  the  privilege  of  the  plaintiff  to  dis- 
miss his  bill,  when  the  defendant  had  answered,  upon  payment  of 
20s.  costs  ;*  but  that  rule  was  altered  f  and  the  Statute  of  Anne  has 
since  enacted,^  that,  upon  the  plaintiff''s  dismissing  his  own  bill,  or 
the  defendant's  dismissing  the  same  for  want  of  prosecution,  the 
plaintiflT  in  such  suit  shall  pay  to  the  defendant  or  defendants  his  or 
their  full  costs,  to  be  taxed  by  the  Master.'  It  seems,  formerly,  to 
have  been  considered,  that  the  Court  had  no  power  to  make  an 
order,  on  the  application  of  the  plaintiff,  dismissing  the  bill  without 
costs,  except  upon  the  defendant's  consent  actually  given  in  Court.  * 
It  has  now,  however,  been  decided,  that  the  Court  has  power  to 
make  such  an  order  in  a  proper  case ;  and  such  orders  have  been 
made  :  where  the  defendant  surrendered  a  lease,  to  obtain  an  as- 
signment of  which  the  bill  was  filed,  and  absconded  :^  where  the 
biU  was  filed  under  a  mistake,  under  which  both  plaintiffs  and  de- 
fendants were  at  the  time  :  ^^  where  the  defendants  had  assigned 
their  interests  to  co-defendants,  after  the   biU  was  filed,  and  had 

1  Cooper  \.   Lewis,  2  Phil.   178,  181;  and  see  Ainslie  \.  Sims,  17  Beav.  174;  s&e  2X%0  Booth  y  Ley- 

cester,  i  Keen,  247,  255,  where  a  bill  and  cross  bill  had  been  set  down  to  be  heard  together. 

2  Gzvyiifte  V.  McNab,  2  Grant,  124. 

3  Gardner  v.  Brennan,  4  Grant,  199. 

4  Gilb.     Foi-Rom.  no;  2  Atk.  288. 

5  Atiok.,  I  Vem  116:  Anon,  ib.  334. 

6  4  &  s  Ann.  c.  16,  s.  23. 

7  The  plaintiff  seems  to  have  been  liable,  notwithstanding  the  statute,  to  the  payment  of  only  40^.  costs 

where  the  cause  was  set  down  and  dismissed  on  bill  and  answer :  see  Newsluim  v.  Gray,  2  Atk. 
288;  but  by  General  Order  of  27  April,  1748,  ib.  289:  Sand.  Ord.  628,  it  is  provided,  thaV,  in  such  a 
case,  the  Court  may  dismiss  the  bill,  either  with  40J.  costs,  or  with  taxed  costs,  or  without  costs. 
This  Order  appears,  in  this  respect,  to  be  abrogated  by  the  Cons.  Ord. 

8  Dixon  V.  Parks,  1  Ves.  J.  402:  Anoi  ,  ib.  140:  Fidelle  v.  Evans,  i  Bro.  C.  C.  267:  i  Cox.  27. 

Q  Knox  V.  Brown,  2  Bro.  C.  C.  186:  i  Cox,  359;  and  see  Gooddayy.  Sleigh,  1  Jur.  N.  S.  201:  3  W.  R. 
87,  V.  C.  S.;   Wright  v.  Barlow,  s  De  G.  &  S.  43:  15  Jur.  1149. 
10  Broughton  v.  Lashmar,  s  M.  &  C.  136,  144. 
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joined  in  an  answer  with  snch  other  defendants  and  disclaimed  :^ 
where  the  suit  was  rendered  nugatory  by  the  subsequent  passing 
of  an  Act  of  Parliament,  or  by  the  reversal  of  a  case  on  the  autho- 
rity of  which  the  bill  was  filed,  or  by  any  subsequent  matter  •.'^  and 
where  the  plaintiif  had  been  misled  by  the  act  of  the  Court.^ 

The  application  to  dismiss,  in  these  cases,  is  usually  made  by  spe- 
cial motion,  of  which  notice  must  be  served  on  the  defendants,  or 
such  of  them  as  are  affected  by  the  motion. 

Where,  however,  the  matters  in  dispute  have  been  disposed  of  by 
an  independant  proceeding,  but  the  bill  has  been  dismissed  for  want 
of  prosecution,  with  costs,  as  against  some  of  the  defendants,  the  plain- 
tiff can  no  longer  move  to  dismiss  it,  as  against  the  others,  without 
costs:  the  Court  not  being  able  to  adjudicate  as  to  the  costs,  in  the 
absence  of  the  dismissed  parties,  who  might  be  prejudiced  by  the 
other  defendants  being  entitled  to  add  their  costs  to  their  securities, 
or  otherwise.  In  such  a  case,  the  bill  can  only  be  dismissed  with 
costs.^ 

Where  the  plaintiff  moved  to  dismiss  the  bill  with  costs  against 
some  of  the  defendants  who  had  disclaimed,  without  prejudice  to  the 
question  by  whom  the  costs  should  ultimately  be  borne,  it  was  held 
by  Sir  James  Wigram,  V,  C,  that  the  order  might  be  made  without 
serving  the  other  defendants,  as  they  could  not  be  prejudiced  f  but 
Sir  J.  L.  Knight  Bruce,  V.  C,  refused  to  make  such  an  order,  unless 
the  other  defendants  were  served.' 

The  course  of  proceeding  to  obtain  the  dismissal  of  the  biU  by  a 
plaintiff  who  disavows  the  suit,  has  been  before  pointed  out.*  Where 
the  suit  is  not  disavowed,  one  co-plaintiff  may,  with  the  consent  of 
the  defendant,  dismiss  a  bill  with  costs,  so  far  as  concerns  himself, 
if  it  will  not  in  any  way  injure  the  other  plaintiffs :  otherwise,  the 

1  Hawkins  v.  Gardiner,  17  Jur.  780,  V.  C.  S. 

2  Sutton  Harbour  Companyv.  Hitchens,  15  Beav.  161  :  i  De  G.  M.  &  G.  161,  169;  and  see  ib.  i6  Beav. 

381;  Robinson  v,  Rosfter,  i  Y.  &  C.  C.  C.  7,  12:  5  Jur.  1006:  but  see  South  Staffordshire  Railway 
Company  v.  Hall,  16  Jur.  160,  V.  C.  K. ;  Lancashire  and  Yorkshire  Railway  Company  v.  Evans, 
14  Beav.  529;  Ventilation  aud Sanitary  Impiovemeni  Company  v.  Edelston,  11  W.  R.  613,  V.  C. 
S. ;  Elsey  v.  Adams,  10  Jui.  N.  S.  450  :  12  W.  R.  586,  L.  J.  J. :  Riley  v  Croydon,  10  Jur,  N.  S. 
1251:  13  W.  R.  223,  v.  C.  K. 

3  Lister  v.  Leather,  i  De  G.  &  J.  361;  8  Jur.  N.  S.  848. 

5  Troward  v.  Aitwood,  27  Beav.  85. 

6  Baily  v.  Lambert,  6  Hare,  178:  10  Jur.  109  ;  and  see  Collis  v.  Gollis,  14  L.  J.  Oh.  66,  V.  C.  K.  B.; 

Styles  V.  Shipton,  3  Eq.  Rep.  224,  V.  C.  W 

7  Wigginon  v.  Pateman,  12  Jur.  89. 
S  Ante. 
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Court  will  refuse  the  order,  unless  upon  terms,  so  framed  as  to  pro- 
tect the  other  plaintiflFa  in  the  suit  from  injury. '^  The  mere  circum- 
stance, that  the  rights  of  the  plaintiff  applying  to  be  dismissed  are 
cocnurrent  with  those  of  the  plaintiffs  who  remain,  wiU  not  be  a 
sufficient  reason  for  refusing  the  application :  since  any  defect  which 
his  withdrawal  may  make  in  the  record  may  be  supplied  by  making 
him  a  defendant,  by  amendment.^ 

A  plaintiff  may,  in  general,  obtain  an  order  to  dismiss  his  own 
biU,  with  costs,  as  a  matter  of  course,  at  any  time  before  decree,  and 
notwithstanding  a  pending  motion  which  has  been  ordered  to  stand 
over.^  Thus,  in  Curtis  v.  Lloyd,^  after  the  cause  had  been  called  on 
for  hearing,  and  had  stood  over  at  the  request  of  counsel,  the  plaintiff 
obtained,  as  .of  course,  an  order  to  dismiss  his  bill  with  costs ;  the 
defendant  afterwards  objected  to  this  course ;  but  Lord  Cottenham 
held,  that  the  plaintiff  was  entitled  to  the  order :  observing,  that 
he  could  not  see  why  a  plaintiff  should  be  in  a  worse  situation,  be- 
cause he  informs  the  Court  that  he  does  not  intend  to  proceed  with 
the  hearing  of  his  cause,  than  if  he  made  default. 

After  a  cause  has  been  heard,  and  is  standing  for  judgment,  the 
plaintiff  cannot  dismiss  his  bill  on  jjrecipe,  but  only  on  special 
motion.^  Our  Order  184  (which  is  similar  to  the  English  Order  23, 
V.  13)  provides  that  "If  the  plaintiff  causes  the  bill  to  be  dismissed  on 
his  own  application,  after  it  has  been  set  down  to  be  heard;  or  if  the 
cause  is  called  on  to  be  heard,  and  the  plaintiff  makes  default,  and 
by  reason  thereof  the  bill  is  dismissed:  in  either  case  the  dismissal 
is  to  be  equivalent  to  a  dismissal  on  the  merits,  unless  the  Court 
orders  otherwise,  and  may  be  set  up  in  bar  to  another  ^uit  for  the 
same  matter." 

After  a  decree,  however,  the  Court  will  not  suffer  a  plaintiff  to 
dismiss  his  own  bill,  unless  upon  consent :  for  all  parties  are  inte- 
rested in  a  decree,  and  any  party  may  take  such  steps  as  he  may  be 
advised  to  have  the  effect  of  it.^    The  proper  form  of  order  after  de- 

1  EoVcirk  v.  Holkirk.i  Mad.  60;  Winthrop  v.  Murray,  7  Hare,  152  :  13  Jur.  955,  and  see  ante;  but 

see  Langdate  v.  LaTigdaU,  18  Ves  167- 

2  Solkirk  V   Rolldrk,  vM  sup. 

3  Markwick  v.  Pawaon,  33  L.  J.  Oh.  703  :  4  N.  R.  628,  L.J.J. 

4  4  M.  &C.  194:  2  Jur.  1058 

5  Smith  V.  Port  Eope  Harbor  Co.,  6  U.  C.  L.  J.  189. 

6  OuUiert  r.  Hawles,  1  Oha.  Ca.  40;  Carrington  v.  Holly.  1  Dick.  280. 
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cree  is  not  to  dismiss  the  bill,  but  to  stay  all  further  proceedings.  ^ 
If,  however,  the  decree  merely  directs  accounts  and  enquiries,^  in 
order  to  enable  the  Court  to  determine  what  is  to  be  done,  the  bill 
may  be  dismissed.^  And  where,  upon  the  hearing  of  the  cause,  the 
Court  has  merely  directed  an  issue,  the  plaintiif  may,  before  trial 
of  the  issue,  obtain  an  order  to  dismiss  the  bill  with  costs :  because 
the  directing  of  an  issue  is  only  to  satisfy  the  conscience  of  the 
Coiirt,  prefatory  to  its  giving  judgment.  If,  however,  the  issue  has 
been  tried,  and  determined  in  favour  of  the  defendant,  the  plaintiff 
cannot  move  to  dismiss  :  because  the  defendant  may  have  it  set 
down  on  the  Equity  reserved,  in  order  to  obtain  a  formal  dismissal 
of  the  bill,  so  as  to  enrol  it  as  a  final  judgment,  and  thereby  make 
it  pleadable.* 

After  a  decree  has  been  made  of  such  a  kind  that  other  persons, 
besides  the  parties  on  the  record,  are  interested  in  the  prosecution 
of  it,  neither  the  plaintiff  nor  defendant,  on  the  consent  of  the  other, 
can  obtain  an  order  for  the  dismissal  of  the  bill.  Thus,  where  a 
plaintiff  sues  on  behalf  of  himself  and  all  other  persons  of  the  same 
class :  although  he  acts  upon  his  own  mere  motion,  and  retains  the 
absolute  dominion  of  the  suit  until  the  decree,  and  may  dismiss  the 
bill  at  his  pleasure,  yet,  after  a  decree,  he  cannot  by  his  conduct 
deprive  other  persons  of  the  same  class  of  the  benefit  of  the  decree, 
if  they  think  fit  to  prosecute  it.  "  The  reason  of  the  distinction  is, 
that,  before  decree,  no  other  person  of  the  class  is  bound  to  rely 
upon  the  diligence  of  him  who  has  first  instituted  his  suit,  but  may 
file  a  bill  of  his  own  ;  and  that,  after  a  decree,  no  second  suit  is  per- 
mitted."6 

Where  a  defendant  submits  to  the  whole  demand  of  the  plaintiff, 
and  to  pay  the  costs,  he  has  a  right  to  apply  to  the  Court  to  dismiss 
the  biU,  or  stay  all  further  proceedings.^    The  application  is  usually  ' 
made  on  motion,  of  which  notice  must  be  given.     The  Court  wiU 
not,  on  such  an  application,  go  into  the  merits  of  the  case  ;  but  will 

1  Egg  V-  Devey,  11  Beav.  221;  see  also  LasMey  v.  Eogg,  11  Ves  602  ,  Bluclc  v.  Colnagki,  9  Sim.  411; 

Handford  v.  Storie,  2  S.  &  S  196, 198. 

2  Barton  v.  Barton,  3  K.  &  J.  612:  3  Jiir  N.  S.  808. 

3  Anon.,  11  Ves.  169;  Barton  t.  Barton,  vhi  sup.;  and  see  post. 

4  Carrvngton  v.  Holly,  1  Dick.  280 

6  Handford  v.  Storie,  2  S.  &.  S.  196,  188;  York  v.  White,  10  Jur.  168,  M.  R,,  ante;  and  see  post. 

6  Per  Lord  Langdale,  in  Sivell  v.  Abraham,  8  Beav.  699;  see  also  Pemberton  v.  Topham,  1  Beav. 
316  :  2  Jur.  1009  ;  Holden  v.  Kynaston,  2  Beav,  204,  206;  Field  v.  Robinson,  1  Beav,  66;  Hennet 
V.  Luard,  12  Beav.  479;  Darner  v.  Lord  Portarlington,  2  Pliil,  30,  36:  1  C,  P.  Coop.  t.  Cott,  229, 
234:  10  Jur.  673;  Manton  v,  iJoe,  14  Sim,  363;  Paynter  v,  Carew,  Kay,  App,  36:  18  Jur,  417; 
Orton  v,  Bainbrigge,  22  L.  J.  C.  H.  979 :  1  W.  E.  487,  M.  E. 
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only  consider  the  conduct  of  the  parties  in  conducting  the  cause. 
It  will  not,  therefore,  entertain  such  an  application,  unless  the  de- 
fendant submits  to  pay  the  costs,  as  well  as  comply  with  all  the 
,  plaintiff's  demands  -.^  though  it  has,  in  some  cases,  determined  the 
question  whether  particular  costs,  incurred  in  proceedings  collateral 
to  the  suit,  are  to  be  paid  by  the  defendant.^  The  costs  of  suit 
which  the  defendants  must  submit  to  pay,  include  the  costs  of  co- 
defendants,  for  which  the  plaintiff  is  liable.^ 

Where  there  are  several  defendants,  and  the  plaintiff  claims  only 
part  of  the  relief  against  one  defendant,  that  defendant  may  apply, 
by  special  motion,  to  stay  all  further  proceedings,  on  satisfying  the 
whole  demand  made  against  him,  and  paying  the  plaintiff  s;  costs 
incurred  up  to  the  time  of  making  the  application.* 

In  a  foreclosure  or  redemption  suit,  the  bill  may  be  dismissed  on 
the  special  motion  of  a  subsequent  incumbrancer,  as  against  all  the 
defendants  except  himself,  on  his  paying  into  Court,  by  a  specified 
day,  a  sum  sufficient  to  cover  the  mortgage  debt  and  interest,  and 
the  costs  of  the  plaintiff  and  other  defendants.^  Where  discovery 
is  sought  from  the  defendant,  the  plaintiff  is  entitled  to  continue 
his  suit  for  that  purpose  ;  and  an  application  by  the  defendant  be- 
fore answer  to  stay  proceedings,  upon  his  submission  to  the  plain- 
tiff's demand  and  payment  of  the  costs  of  the  suit,  is  premature,  and 
will  not  be  entertained.^ 

The  defendant  may  also,  by  submitting  to  pay  the  plaintiff's  de- 
mands, and  his  costs  of  the  suit,  obtain  an  order  to  stay  the  pro- 
ceedings, under  a  decree  in  which  other  persons  are  interested,  as 
well  as  the  parties  to  the  suit ;  but,  in  such  a  case,  any  one  of  the 
persons  so  interested  may  subsequently,  on  special  motion,''  with 
notice  to  the  parties  to  the  cause,  obtain  an  order  that  the  applicant 
may  have  either  the  conduct  of  the  cause,  or  libei-ty  to  carry  on  the 

1  Wallis  V.   Wallvs,  4  Drew.  458;  Hen-net  v.  Inmrd,  ubi  sup.;  see,  however,  Holden  v.  Kyrutston, 

ubi  isu/p. 

2  Penny  v.  Beavan,  7  Hare  133  :  12  Jur,  936. 

3  Pemberton  v.  Topham,  and  Paynter  v,  Carew,  ubi  sup. 

4  Sawyer  v.  Mills,  1  M'N.  h  G.  890, 395  :  18  Jur.  1061 ;  see  also  HoMen  v.  Kynaston,  ubi  sup. 

5  Jones  V.  Tinney,  Kay.  App.  45;  CUatlie  v.  Gwynne,  ib.  46 :  where  the  forms  of  the  orders  are 

given ;  see  also  Paynter  v.  Carew,  ib  36  :  18  Jur.  417 ;  and  Paine  v.  Edwards,  8  Jur.  N.  S.  1200, 
1202 :  10  W.  R.  709,  V.  C.  S.,  where  the  motion  was  refused :  the  priorities  being  in  disjmte; 
Wainwright  v.  Seweil,  11  W.  R.  660,  V.  C.  S. 

6  Stevens  v.  Brett,  12  W.  R.  572,  V.  C.  W. 

7  15  &  16  Vic.  c  80,  s.  26. 
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proceedings  under  the  decree,  or  the  prosecution  of  particular  ac- 
counts or  enquiries.^ 

Orders  to  stay  proceedings,  on  the  ground  that  the  defendant  has 
submitted  to  the  plaintiff's  demands,  have  also  been  made  on  the 
application  of  the  plaintiff,  hostilely  to  the  defendant  ;^  but  it  seems 
that  the  defendant  has  a  right  to  have  the  cause  brought  to  a  hear- 
ing, for  the  purpose  of  determining  the  question  of  costs ;  and  that 
such  an  application  by  the  plaintiff  can,  therefore,  only  be  made  by 
consent.^  Where  the  question  in  dispute  has  been  settled  by  com- 
promise out  of  Court,  without  providing  for  the  costs,  the  Court 
will  not  determine  the  question  of  costs,  either  on  motion  or  at  the 
hearing.* 

An  order  will  not  be  granted  to  stay  proceedings  or  dismiss  the 
bill  in  a  suit  merely  because  the  subject  matter  of  it  has  gone;  the 
plaintiff  has  a  right  to  proceed  to  a  hearing  to  shew  himself  entitled 
to  costs.^ 

By  consent,  the  bill  may  be  dismissed  or  the  proceedings  stayed, 
on  motion  of  course,  or  on  special  motion,^  on  any  terms  which  may 
be  agreed  upon;''  and  where  an  agreement  to  dismiss  a  bill  was  en- 
tered into  at  the  trial  of  an  action  directed  to  be  brought,  and  made 
a  rule  of  the  Court  of  Law,  the  Court  of  Chancery  enforced  it 
against  the  parties,  on  motion  in  the  cause.^  Where  any  of  the  par- 
ties are  not  sui  Juris,  or  are  executors  or  trustees,  the  Court  must 
be  satisfied  of  the  propriety  of  the  agreement.^ 

Where  a  plaintiff  has  made  default  in  payment  of  the  costs  of 

1  See  Salter  v.  TidesUy,  13  W.  a.  376,  M.  R.    See  also  ante. 

2  Nichols -V.  Elfordf  5  Jur.  N.  S.  264,  V.  C.  W. :  Nofth  v.  Great  Northern  Hailway  Company^  2 

Giff.  64:  6  Jur.  N.  S.  244  ;  Thompson  v.  Knights,  7  Jur.  N.  S.  704  :  9  W.  E.  780,  V.  C.  W.; 
Brooksbank  v.  Higgvnbottom.  31  Beav.  35;  and  see  Sivell  v.  Abraham,  8  Beav.  598;  Hennet  v. 
Luard,  12  Beav.  479,  480. 

3  Langhamiv.  Great  Northern  Railway  Company,  16  Sim.  173:  12  Jur.  674;  Burgess  v.  Hills,  i6 

Beav.  244,  249:  6  Jur.  N.  S.  233;  Burgess  y.  Bately,  26  Beav.  249;  M'Naiightan  v.  Haslcer,  12 
Jur.  956,  V.  C.  K.  B.;  Wilde  v.  Wilde,  10  W.  E.  503,  L  J.J  ;  Morgan  \.  Great  Eastern  Railway 
Company,  1  H.  &  M.  78;  and  see  Chester  v.  Metropolitan  Railway  Coifipany,  11  Jur.  N.  S.  214, 
M.  R. 

4  Gi3)Son  V.  Ijord  Cranley,  6  Mad.  365;  Roberts  v.  Roberts,  1  S.  &  S.  39;  Whalley  v.  Lord  Suffleld, 

12  Beav.  402;  Nichols  v.  Elford,  6  Jur.  N.  S.  264,  V.  C.  W. 
6  Wallace  v.  Ford,  1  Cham.  R.  282. 

6  Where  the  terms  are  complicated,  or  a  fund  in  Court  is  dealt  with,  the  application  is  usually  made 

on  specal  motion :  see  Winthrop  v.  Wirithrop,  1  C.  P.  Coop,  t  Cott.  201:  Richardson  v.  Byton, 
2  De  G.  M.  &  G.  79;  Harrison  v.  Lane,  2  Sm.  &  G.  249;  Dawsonv.  Newsome,  2  Gifl.  272  :  6  Jur. 
N.  S.  625, 

7  See  North  v.  Great  Western  Railway  Company,  2  Giff  64  ;  Troward  v.  Attwood,  27  Beav.  86. 

8  Tebbutt  V.  Potter,  4  Hare-  164:  see  also  Warwick  v.  Cox,  9  Hare,  App    14;  Dawson  v.  Neiosome, 

ubi  sup.;  see,  however,  Askew  v  Millington,  9  Hare,  65:  15  Jur.  532. 

9  Warwick  v.  Cox,  ubi  sup.;  and  see  Lippiat  v.  Holley,  1  Beav.  423:  Seton,  691;  Folli^  v.  ToM,  1 

Cham.  R.  288. 
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a  former  suit  against  the  same  defendant,  or  the  person  whom  he 
re|.  resents,  for  the  same  purpose,  the  defendant  may  obtain  an 
order,  on  motion,  with  notice  to  the  plaintiff,  stajdng  all  further 
proceedings  until  the  plaintiff  has  paid  such  costs  ;^  and  where, 
after  great  delay,  the  costs  still  continue  unpaid,  the  Court  will 
order  the  plaintiff  to  pay  them  within  a  limited  time,  or,  in  default, 
that  the  second  bill  stand  dismissed.^  Where,  however,  the  two 
suits  are  not  for  the  same  matter,  and  the  second  biU  could  not  be 
produced  by  a  fair  amendment  of  the  first,  such  an  order  will  be 
refused  ;^  nor  can  it  be  obtained,  where  the  plaintiff  sues  by  his 
next  friend  ;*  nor,  it  seems,  where  the  defendant  has  taken  any 
step  in  the  new  cause,  before  making  the  application.^ 

Where  the  same  object  may  be  attained  under  two  different 
modes  of  proceeding :  if  the  first  is  adopted,  and  then  abandoned 
and  the  second  adopted,  the  proceedings  in  the  second  may  be 
stayed  until  the  costs  of  the  first  are  paid.''  It  would  seem  that 
the  amount  of  the  costs  should  be  ascertained  by  taxation  or  other- 
wise, before  the  application  to  stay  procedings  is  made.' 

Where  a  plaintiff  is  in  contempt  for  non-payment  of  costs  in  the 
suit,  an  order  to  stay  proceedings  until  the  costs  have  been  paid 
may  be  obtained  on  special  motion  ;*  and  where  he  has  failed  to 
give  security  for  costs  pursuant  to  an  order,  the  defendant  may  ob- 
tain, on  motion  with  notice,  an  order  that  he  give  security  within  a 
limited  time,  or  the  bill  be  dismissed.' 

Where  security  for  costs  is  ordered  to  be  perfected  within  a  cer- 
tain time,  or  the  bill  be  dismissed,  an  order  to  dismiss  may  be 

1  Pickett  V.  Loggfm,  6  Ves  706;  Altree  v.  Bordern,  5  Beav.  623.  628:  7  Jur   247;  Lautour  y,  Eolr 

combe,  10  Beav.  256;  Spires  v.  Sewell,  5  .Sim.  193.  Onge  v.  Trueloek.  2  Moll.  41;  LoTtg  v.  Storie, 
13  Jur.  1091,  V.  C.  B  ;  Sprye  v  Reywll  1  De  G.  M  &  G.  712;  Ernest  v.  Partridge.  8  L.  T.  N  S. 
762,  v.  C.  W.;  see,  howeTer,  Wild  v.  Hobson,  2  V.  &  B.  105,  108.  The  application  should  iotbe 
made  until  the  amount  of  the  costs  has  been  ascertained  by  taxation;  Ernest  v.  Partridge, 
^ibi  sup. 

2  Princess  of  Wales  v.  Lord  Liverpool,  3  Swanst.  567;  Lautour  v.  HoUorribe,  11  Beav.  624;  Ernest 

V.  Govett,  2  N.  E.  486,  V.  C.  W. 

3  Bvdge  v  Budge,  12  Beav.  385,  387. 

4  Hindv.  Whitmore,  2K.  *..  J.  458. 

5  07)g6  V    Ti-u^loek,  2  Moll.  41. 

6  Foley  V  Smith,  12  Beav.  164;  Davey  v.  Durrant,  24  Beav.  411;  4  Jur.  N.  S.  398   see  also  Oldfleld 

V.  Colbett,  12  Beav.  91,  95 

7  Ernest  v.  Pa/rtridge,  8  L  T.  N  S.  762,  V.  C.  W. ;  and  see  Foley  v.  Smith,  12  Beav.  164:  Davey  v. 

Burra/iit,  24  Beav.  411:  4  Jur.  N.  S.  398;  Altree  v.  ttordern.  6  Beav.  623,  628  :  7  Jur.  247;  Spiret 
V.  Sewell,  5  Sim.  193;  Long  v.  Storie,  13  Jur.  1091,  V.  C.  E. 

8  Bradbury  v.  Shawe,  14  Jur.  1042,  V.  C.  K.  B. ;  Wilson  v.  Bates,  3  M.  &  C.  197,  204;  9  Sim.  54  :  2 

Jur.  107,  319;  Futvoye  v.  Kennard,  2  Gift.  583 :  7  Jur.  N.  S.  958;  and  see  Wild  v.  Hobson,  4 
Mad.  49:  cited  3  M.  K  0.  202 

9  Kennedy  v.  Edwards,  11  Jur.  N.  S.  163,  V.  C .  W. 
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granted  ex  parte,  on  a  certificate  that  no  bond  for  security  has  been 
filed.i 

There  are  also  several  cases  in  which,  where  there  are  two  suits 
relating  to  the  same  subject-matter,  the  Court  will,  under  certain 
circumstances,  make  an  order  staying  the  proceedings  in  one  of 
them.^  Thus,  as  we  have  seen,  where  two  or  more  suits  are  insti- 
tuted in  the  name  of  an  infant  by  different  persons,  each  acting  as 
his  next  friend,  the  Court,  on  being  satisfied  by  an  inquiry,  or  other- 
wise, which  suit  is  most  for  his  benefit,  will  stay  the  proceedings  in 
the  other  suit.^  So,  also,  where  two  suits  are  instituted,  for  the  ad- 
ministration of  an  estate :  when  the  decree  has  been  obtained  in 
one  suit,  proceedings  wiU  be  stayed  in  the  other. 

Where  the  second  suit  embraces  an  object  not  provided  for  in 
the  decree  pronounced  in  the  first  suit,  the  proceedings  in  the 
second  suit  wiU  not  be  stayed  :*  as  for  instance,  where  the 
decree  is  made  in  a  creditors'  suit,  and  a  bill  is  filed  by  a 
legatee.^  But  even  in  this  case,  it  is  often  desirable  to  obtain 
a  transfer  and  amalgamation  of  the  two  suits.^  Where  the 
second  suit  prayed  additional  relief,  the  Court  stayed  proceedings 
in  it,  on  the  parties  to  the  first  suit  undertaking  to ,  introduce  into 
the  decree  in  that  suit,  the  additional  relief  which  might  be  obtained 
in  the  second  suif  In  another  case,  the  Court  stayed  proceed- 
ings in  the  second  suit,  only  so  far  as  the  relief  sought  could  be  ob- 
tained in  the  first  suit  f  and  recently,  the  Court,  on  the  parties 
consenting  that  an  immediate  decree  should  be  made  in  the  second 
suit,  ordered  the  two  suits  to  be  consolidated,  and  decreed  the  fur- 
ther relief  which  could  be  obtained  in  the  second  suit;^  but 
where,  after  a  bill  had  been  filed  by  one  executor  against  his  co- 
executor  for  administration,  and  asking  special  relief,  but,  before  , 
decree,  the  latter  obtained,  on  summons,  an  order  against  the.  former 

1  McCwrroll  v  McCarroll,  2  Cham.  E.  380. 

2  Smith  V  Ouy,  2  C.  P.  Coop.  t.  Cott.  289,  296:  2  Phil.  169;  Eigby  v.  Strangways,  2  Phil.  175,  177: 10 

Jur.  998;  Underwood  v.  Jee.  1  M'N  &  G-  276;  17  Sim.  119: 15  Jur.  99;  and  see  Seton,  889. 

3  Ante 

4  Underwood  v.  Jee.  uH  sup.;  Menzics  v.  Connor,  3  M'N.  &  G.  648,  652;  Anson  v.  Towgood,,  6  Mad. 

374;  Piehford  v  Hwnixr,  6  Sim.  122,  129;  Ladbroke  v.  Sloane,  3  De  G-  &  S  291;  Smith  y.  Gay, 
ubi  sup.;  Rv/mp  v.  Greenhill,  20  Beav.  512:  1  Jur.  N.  S.  123;  Whittington  v.  Edwards,  3  De  G. 
&  J.  243;  Taylor  v.  Southgate,  4  M.  &  0.  203,  209. 

5  Golder  v.  Golder,  9  Hare,  276:  Earl  of  Portariington  v.  Darner,  2  Phil.  262;  PlunJcett  v.  LewiSy 

11  Sim.  379. 

6  See  Cmnmmg  v.  Slater,  1  Y.  &  C.  0.  C.  484;  Godfrey  v.  Maw,  ib.  485;  Pott  v.  GalUni,  1  S.  &  S. 

206,  209;  JBudgen  v.  Sage,  3  M.  &  C.  683,  687. 

7  Gwyer  v.  Peterson  26  Beav.  83;  Matthews  v.  Palmer,  11  W.  R.  610,  V.  C.  K. 

8  Dryden  v.  Foster,  6  Beav.  146. 

9  Bosleinsv.  Campbell,  2  H.  &-M.  43. 
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to  administer  the  same  estate,  the  Court  refused  to  discharge  the 
order.i  Where  a  decree  has  been  made  in  both  suits,  the  Court 
will  direct  the  administration  to  proceed  in  that  branch  of  the 
Court  in  which  the  decree  is  in  the  most  perfect  state,  notwithstand- 
ing that  it  may  be  posterior  in  point  of  date.^ 

The  pendency  of  another  suit  in  which  the  plaintiff  could  obtain 
the  relief  he  seeks  in  a  bill  was  considered  no  answer  to  a  motion  to 
dismiss.^ 

It  is  the  duty  of  the  personal  representative  to  make  the  applica- 
tion, as  soon  as  a  decree  has  been  made  in  one  suit;*  but  if  he 
neglects  to  do  so,  the  plaintiff  in  the  suit  in  which  the  decree  has 
been  made,^  or  any  person  interested,^  may  obtain  the  order  : 
although  he  is  not  a  party  to  the  other  suit. 

Where  two  suits  for  the  administration  of  the  same  estate,  one  by 
the  executor,  and  the  other  by  the  residuary  legatee,  come  on  to- 
gether, the  proceedings  in  the  executor's  suit  will  be  stayed,  and 
the  decree  made  in  the  residuary  legatee's  suit.' 

Where  such  an  order  is  made,  the  costs  of  all  parties  to  the  second 
suit  who  are  parties  to  the  first  suit,  up  to  notice  of  the  decree,  are 
usually  made  costs  in  that  suit,  and  the  costs  of  any  party  who  is 
not  a  party  to  the  first  suit,  are  ordered  to  be  paid  by  the  executor 
and  added  to  his  own.^  If  the  executor  has  no  assets  to  pay 
them,  liberty  will  be  given  to  such  party  to  go  in  and  prove  them 
in  the  first  suit.® 

If  the  plaintiff  in  the  second  suit  proceed,  after  notice  of  the  de- 
cree in  the  first  suit,  he  will  not  be  allowed  the  costs  of  such  subse- 
quent proceedings ;  but  he  will  not  be  made  to  pay  costs.^"     Where, 

1  Pifford  V.  Vanrenen,  13  W.  R.  426,  V.  C.  S  ;  ied  qu.  if  the  plaintiff  in  tlie  summons  suit  was  enti- 

tled so  to  sue:  see  15  &  16  Vic.  c.  85,  s.  45. 

2  Littlewood  V.  Collins^  11  W.  K.  387,  L.J.J. 

3  Gmthrie  v.  MacDonald,  3  Cham.  R.  99. 

4  Tkerry  v.  Henderson,  1  Y.  &  C.  C.  C.  481,  48.3:  6  Jur.  386;  Stead  v.  Stead,  2  C.  P.  Coop.  t.  Cott. 

311 ;  Pactcwood  v.  Maddison,  1  S.  &  S.  282,  284:  2  C.  P.  Coop.  t.  Cott.  312. 
6  Earl  0/  Portarlington  v.  Damer,  2  Phil.  262;  and  see  Sviale  v.  Swale,  22  Beav.  401. 

6  Smith  V.  Gvv,  2  C.  P.  Coop.  t.  Cott,  289,  297. 

7  Kelk  V.  Archer,  16  Jur.  606,  M.  B. ;  and  Miller  v.  Powell,  V.  C.  K.  B.,  14  July,  1849,  there  re 

feiTed  to. 

8  Seton,  888;  Golder  v.  Golder,  9  Hare,  276,  279;  WeU  v.  Swinbwrne,  14  Jur.  360,  V.  C.  K.  B.;  and 

see  Therry  v.  Heitdemon,  1  Y.  &  C.  0.  C.  481,  48;i:  6  Jur  386;  Frawd  v.  Balcer,  4  Beav.  76,  78; 
Littlewood  V.  Collins, Xi.  W.  E  387,  L.J.J. ;  and  see  form  of  order,  Seton,  887. 

9  Canham  v.  Seale,  'J6  Beav.  266  :  6  Jur.  N.  S.  52;  LaMrolce  v,  Slocme,  3  De  G.  &  S.  291;  West  v. 

Swinburne,  ubi  sup. ;  see  form  of  order,  Seton,  887. 
10  Earl  of  Portarlington  v.  Da/mer,  2  Phil.  262;  and  see  Seton,  888.- 
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however,  the  Court  considered  that  the  second  suit  was  improperly- 
instituted,  the  plaintiff  in  it  was  ordered  to  pay  the  costs  of  the 
order  of  transfer,  and  of  the  motion  to  stay  proceedings.^ 

The  Tule,  that  when  two  suits  are  instituted  for  the  administra- 
tion of  the  same  estate,  that  shall  be  prosecuted  in  which  the  earlier 
decree  has  been  obtained,  does  not  apply  when  it  has  not  been  ob- 
tained fairly ;  and  the  Court  held  this  to  have  been  the  case  where, 
on  the  same  day  on  which  notice  had  been  given  to  an  executor  to 
appear  to  an  administration  summons,  he  appeared  of  his  own 
accord  at  an  earlier  hour  in  Chambers  of  another  Judge,  and  con- 
sented to  an  order  on  a  summons  then,  and  not  previously,  applied 
for,  by  another  plaintiff.^  But  the  Court,  by  consent,  made  an 
immediate  decree  in  a  cause  not  in  the  paper,  for  administration  of 
the  real  and  personal  estate  of  an  intestate,  at  the  suit  of  a  creditor, 
after  a  summons  in  Chambers  for  the  administration  of  the  personal 
estate  had  been  taken  out  by  another  creditor,  and  which  was  re- 
turnable before  the  first  day  on  which  the  cause  could  be  heard  as  a 
short  cause.' 

Where  the  suit  in  which  the  decree  was  made  was  instituted  by 
two  executors  against  a  third,  the  Court  refused  to  stay  the  proceed- 
ings in  a  suit  by  a  creditor  whose  case  depended  on  vouchers  and 
documents  in  the  executor's  hands,  until  they  had  put  in  their  ans- 
wer; and  directed  the  motion  to  stay  proceedings  to  stand  over  until 
that  had  been  done ;  observing,  that  the  Court  would  then  know 
who  ought  to  have  the  conduct  of  the  litigation.* 

When  the  order  staying  proceedings  is  made,  if  a  sufficient  reason 
for  so  doing  appears,  the  Court  will  give  the  conduct  of  the  decree 
to  the  plaintiff  in  the  suit  in  which  the  proceedings  are  stayed;  ^ 
but  the  mere  fact  that  the  plaintiff  find  defendants  in  the  suit  in 
which  the  decree  has  been  made,  appear  by  the  same  solicitor,  is 
not  a  sufficient  reason  for  so  doing ;  and  where  a  creditors'  and  a 
legatees'  suit  are  amalgamated,  the  Court  prefers  giving  the  conduct 

1  Salter  v.  Tildesley,  13  W.  E  376,  M.  R. 

2  Harris  v.  Qandy,  1  De  G.  F.  &  J.  13 ;  and  see  Frost  v.  Wood,  12  W.  E.  2  5,  L.J.J. 

3  Furze  v.  Hennet,  i  De  G.  &  J.  125. 

4  Macrae  v.  Smith,  2  K.  &  J.  411;  see  also  Biu^en  v.  Sage,  3  M.  &  C.  683,  687. 

6  See  Macrae  v.  Smith,  itbi  sup. ;  Norvall  v.  Pascoe,  10  W-  R.  338,  V.  C.  K. ;  Bawkes  v.  Eatrett,,5 
Mad.  17:  Selk  v.  Archer,  16  Jur.  606,  M.  E.,  M'Hardy  v.  Hitcheock,  12  Jur.  781,  L.  C;  Smith 
V.  Quy,  2  Phil.  159:  2  C.  P.  Coop.  t.  Cott.  289;  Wheelhousc  v.  Calvert,  cited  Seton,  888;  Frost  v. 
Wood,  ubi  sup. 
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of  the  cause  to  the  legatee,  who  is  interested  in  reducing  the  ex- 
penses as  much  as  possible,  all  persons  being  at  liberty  to  attend 
and  assert  their  claims :  considering  it  very  important  that  admin- 
istration suits  should  be  conducted  in  a  friendly  spirit.^  Where 
there  are  no  special  circumstances  giving  the  preference  to  either 
plaintiff,  the  plaintiff  in  the  first  suit  in  point  of  time  will  have  the 
conduct  of  the  proceedings.^ 

Where  a  decree  or  judgment  has  been  obtained  in  a  foreign 
country,  in  respect  of  the  same  matter  for  which  a  suit  has  been 
commenced  in  the  Court  of  Chancery,  proceedings  in  such  suit  will 
be  stayed,  if  the  Court  is  satisfied  that  the  decree  or  judgment  in  the 
foreign  Court  does  justice,  and  covers  the  whole  subject  of  the 
suit.* 

A  paiiy  to  a  suit  in  the  Court  of  Chancery,  wherein  a  decree  has 
been  made  under  which  he  may  obtain  relief,  will  be  restrained 
from  prosecuting  a  suit  in  a  foreign  Court  for  the  same  object.* 

Proceedings  in  a  suit  may  also  be  stayed,  pending  a  rehearing  or 
appeal. 

It  may  also  be  mentioned  here,  that  when  an  oppressive  number 
of  bills  has  been  filed,  for  infringement  of  the  same  patent,  the  Court 
will  appoint  some  of  the  infringers  to  represent  the  others,  and  stay 
the  proceedings  in  the  remaining  suits.'' 

Where  a  suit  had  been  compromised,  and  the  proceedings  therein 
stayed,  the  Court,  on  setting  aside  the  compromise  as  against  one  of 
the  plaintiffs,  gave  him  permission  to  proceed  with  the  suit,  although 
it  remained  stayed  as  against  the  other  plaintiffs." 


1  Per  S   J.  Romilly,  M,  R.,  in  Penny  v.  Francis,  7  Jur.  N.  S.  248 :  9  W.  R.  9;  s^e  aUo  Kelk  v. 

Archher,  ubi  sup.;  Harris  v.  Lightfoot,  10  W  R.  31,  V.  C  K. 

2  Nonall  V.  Pascoe,iibi  sup.;  and  seeSaltery.  Tildeeiey,  18  W.  E.  376,  MR. 

3  Oaten  V.  LePage,  2  De  G.  M.  li,  G.  892,  894;  16  Jur.  1134,  V.  C    S.;  see  also  Stainton  v.  Carron 

Company  (No.  3),  21  Beav,  500. 

4  Harrison  v  Qumey,  2  J.  &-W.  563;  Bushby  v.  Mwnday,  5  Mad.  297;  Beau^ha/m/p  v.  Marquw  of 

Huntley,  Jac.  646;  Booth  v.  Leycester,  1  Keen,  579;  Wedderhurn  v.  Wedderbum,  2  Beav.  208, 
214:  4  Jur.  66;  4M.  &.  C.  585,  594,  596;  Graham  v.  Maxwell,  1  M'N.  &  G.  71 :  13  Jur.  217;  ifac- 
laren  v.  Stainton,  16  Beav.  279  :  overruled  by  H.  L  .,  5  H.  L.  Ca,  416;  see  also  Stainton  v.  Car- 
ron Company,  21  Beav.  162,  500;  2  Jur.  N.  S.  49  L.  C.  &  L.J  .J. ;  and  upon  conflict  of  jurisdiction, 
generally,  see  Venning  v.  Lloyd,  1  De  G.  F.  &  J.  198, 200 :  6  Jur.  N.  S  81 ;  and  Seton,  881. 

5  Foxwell  v.  Webster,  10  Jur.  N.  S.  137  L.  C;  2  Dr  &  S  260  ?  9  Jur.  N.  S.  1189. 

6  Brooke  v.  Lord  Moatyn,  13  W.  R.  248,  L  J.J. 
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Section  TI. — For  Want  of  Prosecution. 

Order  273  provides  that  "  A  defendant  may  move  the  Court 
upon  notice,  that  the  bill  may  be  dismissed  with  costs  for  want  of 
prosecution,  and  the  Court  may  order  the  same  accordingly,  in  the 
folloAvlng  cases : 

"  1. — If  the  plaintiff,  not  having  obtained  an  order  to  enlarge  the 
time,  does  not  obtain  and  serve  an  order  for  leave  to  amend  the  bill, 
or  does  not  file  replication,  or  set  down  the  cause  to  be  heard  on  bill 
and  answer,  or  sferve  notice  of  motion  for  a  decree,  within  one  month 
from  after  the  answer,  or  the  last  of  the  answers  has  been  filed  : 

"2. — If  the  plaintiff,  not  having  obtained  an  order  to  enlarge  the 
time,  does  not  amend  the  bill  within  fourteen  days  after  the  date 
of  the  order  for  leave  to  amend  : 

"3 — If  the  plaintiff,  not  having  obtained  an  order  to  enlarge  the 
time  does  not  set  down  the  cause  to  be  heard,  at  the  next  sittings  of 
the  Court  at  the  place  where  the  venue  is  laid,  in  ease  issue  has  been 
joined  three  weeks  before  the  commencement  of  such  sittings." 

The  four  weeks  mentioned  in  this  order  (which  is  taken  from  an 
English  one)  expires  at  12  o'clock  at  night  on  the  last  day.i  If 
a  bill  is  filed  and  no  office  copy  served  within  the  period  limited  for 
service  (three  months)  the  biU.  wiU,  on  application,  be  dismissed.  ^ 
It  is  no  answer  to  a  motion  to  dismiss  under  such  circumstances 
that  the  bill  was  filed  before  1864,  when  the  order  limiting  the  time 
was  passed.s  After  the  twelve  weeks  allowed  for  the  service  of  a 
bill  of  complaint,  if  the  same  has  not  been  served,  the  defendant  is 
entitled  to  an  order  to  dismiss,  unless  the  plaintiff  shows  such  ex- 
cuse for  the  delay  in  effecting  service  as  would  justify  an  order 
allowing  service,  notwithsanding  the  lapse  of  time.* 

Where  the  plaintiff  obtains  an  order  for  leave  to  amend  his  bill, 
and,  having  obtained  no  order  to  enlarge  the  time,^  does  not 
amend  the  bill  within  the  time  limited  by  the  order  to  amend,  or, 

1  Preston  v.  Collett,  20  L.  J.  N.  S.,  Oh,  228,  and  see  Ponsardin  v.  Stear,  32  Beav.  666 :  9  Jur. 

N.S.  885;  Ernest  v.  Govett,  2  N.  R.  486,'  Hart  v.  Robarts,  32  Beav.  231:  7  Jur.  N.  S.  669. 

2  Moore  V  JRosehurgk.  2  Cham.  R.  406. 

3  Ihid. 

i  Harvey  v.  Davidson,  3  Cham,  E.  495.  5.  Ante. 
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if  no  time  be  so  limited,  within  fourteen  days  from  the  date  of  such 
order,  the  order  to  amend  ici  void,  and  the  cause  as  to  dismissal 
stands  in  the  same  position  as  if  the  order  to  amend  had  not  been 
made.^ 

Order  274  provides  tliat  "  Where  the  plaintiff  has  amended  his 
biU,  after  answer,  a  defendant  may  move  the  Court  upon 
notice,  that  the  bill  may  be  dismissed  with  costs  for  want  of 
prosecution :  if  the  plaintiff,  not  having  obtained  an  order  to  en- 
large the  time,  does  not  file  the  replication,  or  set  down  the  cause 
to  be  heard  on  bill  and  answer,  or  serve  notice  of  motion  for  a  de- 
cree, within  the  times  following : 

"  1. — Within  fourteen  days  after  the  amendment  of  the  bill, 
where  no  answer  has  been  filed,  and  the  defendant  has  not  obtained 
or  applied  for  time  to  answer  : 

"  2, — Within  fourteen  days  after  the  refusal  of  an  application  for 
further  time,  in  cases  where  the  defendant,  desiring  to  answer,  has 
not  put  ia  his  answer  within  seven  days  after  the  amendment  of  the 
biU: 

"3 — Within  fourteen  days  after  the  filing  of  the  answer  in  cases 
where  the  defendant  has  put  in  an  answer  to  the  amendments,  unless 
the  pkintifF,  within  such  fourteen  days,  has  obtained  leave  to  re- 
amend  the  bill."  The  order  275,  that  "  In  every  other  case,  where 
the  plaintiff  is  delaying  the  suit  unnecessarily  any  defendant  may 
move  the  Court  upon  notice,  that  the  bill  may  be  dismissed  with 
costs,  for  want  of  prosecution  after  the  expiration  of  one  month  from 
the  time  of  filing  his  answer,  ia  ease  the  plaintiff,  not  having 
obtained  an  order  to  enlarge  the  time  does  not  obtain  and  serve  an 
order  for  leave  to  am^d  the  bill,  or  does  not  file  the  replica- 
tion, or  set  down  the  cause  to  be  heard  on  bUl  and  answer,  or 
serve  notice  of  motion  for  a  decree  within  such  month  :  and  upon 
the  hearing  of  the  motion,  the  Court  is  to  make  such  order  for  the 
dismissal  of  the  bill,  or  for  the  expediting  the  suit,  or  as  to  costs,  as 
under  the  circumstances  of  the  case  seems  just."  When  a  motion  is 
"made  to  dismiss  the  biU  for  want  of  prosecution,  the  party  mo'STng 
must  show  that  notice  of  having  put  in  an  answer,  has  been  duly 

1  Ord,  83.    This  order  applies  to  all  orders  to  amend,  whether  of  course  or  not:  Armitstead  v.  Dur 
ham,  11  Beav.  428: 13  Jur.  330;  Bainbrigge  v.  Baddeley,  12  Beav.  162:  18  Jur.  997. 
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served.1  In  moving  to  dismiss  for  want  of  prosecution,  it  is  not 
sufficient  for  the  certificate  of  the  Registrar  to  state  only  that  no 
replication  has  been  filed ;  it  must  also  state  that  no  further  pro- 
ceedings have  been  had,  and  it  must  be  shown  when  the  office  copy 
of  the  answer  was  served.^  When  a  cause  has  been  set  down  for 
hearing  the  plaintiff"  is  not  entitled  as  of  course  to  an  order  dismiss- 
ing his  biU  with  leave  to  file  another.^  Where  a  question  affected 
the  right  of  the  Government  to  the  land  granted  in  a  Patent,  the 
Attorney  General  was  held  to  be  a  necessary  party,  and  leave  to 
amend  was  granted  to  enable  him  to  be  added  as  a  party  although 
the  defendant  was  in  a  position  to  move  and  made  a  counter  motion 
to  dismiss ;  but  the  defendant  was  allowed  costs.* 

The  right  of  a  defendant  to  move  to  dismiss  depends,  in  aU  cases, 
upon  the  proceedings  of  the  plaintiff"  relative  to  the  particular  de- 
fendant making  the  motion,  and  not  to  the  general  proceed- 
ings in  the  cause  as  to  other  defendants.  The  form  of  order  to  be 
made  upon  such  a  motion  is,  however,  within  the  discretion  of  the 
Court :  which  will,  of  course,  be  guided  by  the  conduct  of  the  cause 
relative  to  all  the  defendants. 

The  plaintiff",  by  obtaining  and  serving  an  order  for  leave  to 
amend  the  bUl,  precludes  the  defendant  from  moving  to  dismiss.; 
and  the  order  to  amend  is  in  time,  if  drawn  up  and  served  before 
the  motion  to  dismiss  is  actually  made,  although  after  notice  of  the 
motion  has  been  served.^  And  if,  after  service  of  the  notice,  the 
plaintiff  files  replication,  it  is  also  a  complete  answer  to  the  mo- 
tion.® But  in  such  cases,  and  in  others  where  a  defendant's  title  to 
dismiss  is  intercepted  by  a  step  taken  by  the  plaintiff"  between  the 
notice  of  motion  and  its  being  heard,  the  plaintiif  has  to  pay  the  costs 
of  the  defendant's  application  to  dismiss  the  biU.^ 

This  is  the  English  practice,  but  it  is  modified  by  our  order  276, 
which  provides  that  "  Where  a  defendant  is  entitled  to  give  a  notice 
to  dismiss,  it  is  not  to  be  a  sufficient  answer  to  the  motion  for  the 
plaintiff,  after  being  served  with  the  notice,  to  take  out  and  serve  a/n 

1  Kay  V.  Sanson,  1  Cham.  R.  71. 

2  Thompson  v.  Buchanan,  3  Grant,  662. 

3  Gardner  v.  JBrennan,  4  Grant,  199. 

i  &.  W.  R.  Go.  V.  Jorves,  2  Cham.  S.  219. 

5  Peacock  v.  Sievier,  5  Sim.  663;  Jones  v.  Lord  Charlemont,  12  Jur.  389,  V.  C.  E. 

6  Stori  V.  Official  Manager  of  the  National  Insurance  Soowty,  2  N.  R.  361,  V.  C.  W. 

7  liid.;  Waller  v.  Pedlvngton,  i  Beav  124 
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order  for  amending  the  bill,  or  to  file  a  replication,  or  to  undertake 
to  speed  the  cause :  but  it  shall  be  necessary  fot  the  plaintiff  to  show 
that  he  has  prosecuted  his  suit  with  due  diligence,  or  that  under 
all  the  circumstances  the  bill  should  not  be  dismissed."  A  motion  to 
amend  is  no  answer  to  a  motion  to  dismiss  for  want  of  prosecu- 
tion.^ In  moving  to  dismiss  for  want  of  prosecution,  it  is  not  suf- 
ficient for  the  certificate  of  the  Registrar  to  state  only  that  no  repli- 
cation has  been  filed,  it  must  also  state  that  no  further  proceedings 
have  been  had,  and  it  must  be  shewn  when  the  office  copy  of  the 
answer  was  served.^  A  plaintiff  having  set  down  his  cause  to  be 
heard,  subsequently  countermanded  the  notice  of  hearing  which 
had  been  served  upon  the  defendant ;  a  motion  to  dismiss  for  want 
of  prosecution  was,  under  the  circumstances,  refused  with  costs. ' 
This  case  seems  to  be  overruled  by  a  subsequent  one,*  where  it  was 
held  that  the  fact  that  a  replication  has  been  filed  and  that  the  de- 
fendant himself  is  therefore  in  a  position  to  set  the  cause  down  for 
examination  and  hearing,  is  no  bar  to  a  motion  to  dismiss  for  want 
of  prosecution.  After  notice  of  motion  to  dismiss  for  want  of  prose- 
cution had  been  served,  the  plaintiff  set  the  cause  down  to  be  heard 
by  way  of  motion  for  decree,  and  served  notice  on  defendant.  This 
was  held  to  be  a  sufficient  answer  to  the  application,  but  the  defen- 
dant was  given  his  costs,  he  having  been  in  the  position  to  give 
the  notice  of  motion  to  dismiss.^  Where  a  plaintiff  who  had  filed 
an  irregular  replication,  afterwards  obtained  by  consent,  an  order  to 
amend  the  same,  but  did  not  do  so,  and  a  defendant  moved  to  dis- 
miss for  want  of  prosecution,  when  the  Court,  treating  the  irregular 
replication  as  no  replication,  ordered  a  replication  to  be  filed  within 
two  months,  or  that  the  bill  should  stand  dismissed  :  at  this  time 
two  of  the  defendants  had  not  answered,  and  on  the  12th  of  the  month 
the  replication  was  amended.  Four  days  afterwards  the  plaintiff 
obtained  an  order  pro  confesso  against  the  two  defendants  who  had 
not  answered.  Under  these  circumstances  a  motion  to  remove  the 
replication  from  the  files  and  to  dismiss  the  bill  for  want  of  prosecu- 
tion was  granted  with  costs.^  A  solicitor  undertook  to  put  in  an 
answer  which  was  not  insisted  upon,  and  the  Solicitor  for  the  plain- 

1  M'Ntibb  V.  Owyrme,  1  Grant,  127. 

2  Thompson  v.  Bitchanarif  3  Grant,  652. 

3  Richardson  v.  Moses  1  Chain.  R.  18. 

4  Spawn  V.  Nelles,  1  Cham.  E.  270;  and  see  Rice  v.  George^  2  Cham.  R.  74,  where  the  same  point  was 

decided  in  the  same  way. 

5  Towers  v.  Scott^  1  Cham.  R.  32. 

6  Levns  v.  Jones,  1  Cham.  R.  120. 
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tiff  undertook  to  go  down  to  examination,  but  failed  to  do  so ;  a  mo- 
tion made  by  the  defendant  to  dismiss  was  refused,  but,  under  the 
circumstances,  without  costs.^  On  a  motion  to  dismiss  for  want  of 
prosecution  after  great  delay,  it  is  now  the  practice  as  established  by 
Vankoughnet,  C,  with  a  view  to  enforce  diligence  in-  the  prosecu- 
tion of  suits,  to  refuse  an  undertaking  to  speed  where  no  explana- 
tion of  the  delay  is  given,  and  also  to  refuse  to  allow  the  motion  to 
be  intercepted  by  the  filing  of  replication  of  the  delay,  anything  to 
the  contrary  in  the  practice  in  England  notwithstanding. ^  Spragge, 
V.C.,  however,  held  in  opposition  to  this  case,  that  on  a  first  motion  to 
dismiss  for  want  of  prosecution,  it  is  the  settled  practice  of  the 
Court  to  accept  the  undertaking  to  speed,  without  regard  to  the  de- 
lay which  has  taken  place.^  The  practice  as  settled  by  Euttan  v. 
Bumham  is  now  generally  acted  on,  and  it  may  be  stated,  under  the 
order  of  things  as  they  now  stand,  to  be  that  if  the  plaintiff  allows 
a  hearing  to  pass,  his  bill  be  dismissed  unless  some  satisfactory  ex- 
planation of  the  delay  is  given.  ,  Otherwise  the  bill  will  not  be  arbi- 
trarily dismissed  at  the  expiration  of  the  month,  as  provided  by  the 
Orders  if  no  injury  is  worked  by  the  delay.  But  the  Court  wiU  ex- 
ercise a  discretion  in  view  of  the  circumstances  of  the  case. 

Where  the  plaintiff  has  served  an  order  to  produce  upon  the  de- 
fendant who  had  thereupon  filed  an  affidavit  on  production,  a  copy 
of  which  had  been  demanded  by  the  plaintiff,  but  had  not  been 
served;  under  these  circumstances  a  motion  by  the  defendant  to 
dismiss  for  want  of  prosecution  was  refused  with  costs.*  Where  a 
defendant  serves  a  notice  of  motion,  but  before  the  return  thereof 
the  plaintiff  takes  out  on  praecipe,  and  serves  an  order  to  dismiss  his 
bill,  the  defendant  cannot  bring  on  his  motion,  but  he  is  entitled  to 
tax  his  costs  thereof  under  the  order  to  dismiss  as  costs  in  the 
cause.^  Where  on  a  motion  to  dismiss  for  want  of  prosecution,  the 
only  objection  made  was  that  the  costs  of  a  demurrer  overruled  had 
not  been  paid,  the  Court  dismissed  the  bill  with  costs,  the  costs  of 
the  demurrer  to  be  set  off,  and  execution  to  go  for  the  balance  in 
favor  of  the  party  entitled  thereto.®    The  biU  wiU  be  dismissed  with 

1  Cotton  V.  Cameron,  1  Cham.  E.  122. 

2  Ruttan  v.  Bumham,  1  Cham.  R.  191. 

3  Thompson  v.  Eimd,  1  Cham.  E.  247. 

i  Proudfoot  V.  Thrnnpson,  1  Cham.  B.  367. 

6  Pwdy  V.  Ferris,  1  Cham.  B.  303. 

6  Bigelow  v,  Thompson,  1  Cham.  E.  307. 
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costs,  vrhere  delay  on  the  part  of  the  plaintiff  is  shewn.^  A  mo- 
tion to  dismiss  will  be  entertained  even  after  replication  filed.^  It 
may  here  be  noticed  that  by  orders  144-145,  a  plaintiff  refusing  to 
attend  and  be  examined  before  a  Judge  or  Examiner,  or  to  obey  an 
order  for  the  production  of  documents  may,  besides  being  punished  as 
for  a  contempt,  be  further  punished  by  having  his  biU  dismissed.  If 
a  party  wishes  to  discharge  a  proceeding  for  irregularity  he  must 
move  promptly.  Order  277  provides  that  "  A  notice  of  motion  to 
set  aside  any  proceeding  for  irregularity  must  specify  clearly  the 
irregularity  complained  of"  A  party  complaining  of  an  irregularity 
must  come  promptly  and  move  against  it.^  The  rule  of  this  Court 
is  similar  to  that  at  law,  that  a  party  to  a  cause  who  takes  a  fresh 
atep  in  the  cause  after  notice  of  an  irregular  proceeding  on  the  part 
of  his  opponent,  thereby  waives  the  irregularity.*  A  biU  was  filed 
by  church- wardens,  and  during  the  progress  of  the  suit  the  church- 
wardens were  changed  at  the  vestry  meeting :  the  new  chiu'ch- 
wardens  were  not  made  parties ;  the  suit  not  being  brought  to  a 
heading  within  the  time  required  by  the  practice,  it  was  held  that 
a  notice  to  dismiss  the  bill,  served  on  the  plaintiff's  solicitor,  was 
regular.^  On  a  motion  to  dismiss  it  appeared  that  the  case  had  not 
been  brought  to  a  hearing  through  an  error  in  judgment  of  the 
plaintiff's  solicitor ;  held,  that  it  was  proper  to  take  into  account 
such  error  in  considering  the  application  in  connection  with  the 
other  carcumatances  of  the  case.^ 

An  order  to  amend,  if  irregularly  obtained,  has  been  held  to  be  a 
nullity,  and  not,  therefore,  to  stop  a  motion  to  dismiss  ;^  but  this 
decision  would  seem  to  be  overruled :  the  rule  of  the  Court  now 
being  to  treat  all  orders  that  have  been  made  as  valid,  until  they 
hstve  been  regularly  discharged.^ 

If,  upon  the  hearing  of  a  cause,  it  is  ordered  to  stand  over,  with 
liberty  to  the  plaintiff,  to  amend  his  bill  by  adding  parties  :  in  pur- 
suance of  which  the  plaintiff  amends,  but  does  not  proceed  any 

1  MnOutUnna,  v.  Brmii  2  Oham,  E.  31. 

2  RiM  V.  Oeorge,  2  Cham.  E.  82;  and  see  V,  C.  Mining  Co.   ».  Attomey-Qeneral,  2  Cham.  E.  207; 

li'Nab  T.  Xorrison,  2  Cham.  R.  133. 

3  Miller  v.  MUler,  9  U.  C.  L.  J.  132. 

i  Manning  T.  Birely,  2  U.  C.  L.  J.,  N.  S.  331. 

6  MoFeetere  v.  Dixon,  3  Cham.  E.  84.       6  /bid. 

7  DeGeneve  v.  Ha/nnwm,  1  R.  &  IT,  494. 

8  Blake  v.  Blake,  7  Beav.  514;  Petty  t.  Lonsdale,  4  M.  ft  0.  545 :  3  Jur.  1186,  reversing  ii.  1070 

Chuck  V.  Cremer,  2  Phil.  113,  115 :  1  C,  P.  Coop.  t.  Cott.  338,  342 ;  and  see  observations  In  report 
last  cited  ;  Whittingtm  v.  JBdwards,  3  De  G.  &  J.  243,  249. 
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further,  the  defendant  may  move  specially  to  dismiss  the  bill  for 
■want  of  prosecution,  knd  is  not  bound  to  set  the  cause  down  again.  ^ 
And  where  the  order  directs  the  cause  to  stand  over  for  a  limited 
time,  within  which  the  plaintiff  is  to  add  necessary  parties,  and 
that  in  default  thereof  the  bill  is  to  stand  dismissed  with  costs, 
without  further  order :  if  the  plaintiff  does^  not  add  the  parties 
within  the  limited  time,  no  further  application  need  be  made  to 
dismiss  the  bill,  as  it  is  already  out  of  Court ;''  but  if  the  order  does 
not  contain  a  direction  for  taxation  and  payment  of  costs,  an  ex 
parte  application  for  an  order  for  such  direction  must  be  made.  ' 
Where  the  order  does  not  direct  the  bill  to  be  dismissed  in  case  the 
bill  is  not  amended  within  the  time  specified  in  the  order,  and  the 
plaintiff  omits  to  amend,  the  defendant  may  move,  upon  notice,  that 
unless  the  bUl  be  amended  within  a  certain  time,  it  may  be  dis- 
missed with  costs.* 

Where  a  defendant  had  moved  to  dismiss,  and  the  plaintiff  asked 
for  time,  and  time  was  granted,  and  the  plaintiff  failed  to  proceed 
within  the  time  given,  it  was  held  that  the  defendant  could  move 
ex  parte,  for  the  order  to  dismiss.^ 

Where  there  is  an  irregularity  in  the  notice  of  motion  to  dismiss, 
the  Court  will  not  make  the  plaintiff  pay  thfe  costs  of  the  applica^ 
tion  for  dismissal.''  ' 

An  order  to  dismiss  a  bill  for  want  of  prosecution,  operates  from 
the  time  of  its  being  pronounced ;  and  it  would  seem,  therefore 
that  the  filing  of  replication  on  the  same  day  does  not  prevent  its 
effect ;''  although  the  contrary  has  been  held,  under  the  old  practice, 
where  the  order  was  made  ex  parte? 

The  defendant  is  not  prevented,  by  an  interlocutory  application, 
from  moving  to  dismiss  for  want  of  prosecution ;  and  even  the  ob- 
taining an  injunction  does  not  prevent  the  bUl  being  dismissed  ' 
The  same  was  also  held  of  showing  cause,  successfully,  against  dis- 

1  Mitchel  V.  Lovmdes,  2  Cox,  15. 

2  See  Stevens  v.  Praed,  ib.  374. 

5  Dobedey.  Edwards,  11  Sim.  464,  Quoere,  if  the  application  should  not  be  on  notice,  see  Set&n,  1116. 
4  Emerson  v.  Emerson,  6  Hare,  442  :  12  Jur.  973. 

6  Burns  v.  Chishofm,  2  Cham.  R.  88. 

6  Steedm-an  v.  Poole,  10  Jur.  979 :  11  Jur.  666,  V.  C.  W. 

7  Lorimer  v.  Larimer,  IJ.  &  W.  284,  288  ;  and  see  note  of  Registrars  in  Hughes  v.  Lewis,  Johns.  698. 

8  Seynoldsv.  Nelson,  6  Mad.  60;  Fox  v.  Uorewood,  2  S.  &  S.  325. 

9  Day  V  Snee,  3  V.  &  B.  170;  James  v.  Biou,  3  Swanst.  234,  239;  Bliss  T.  Collins,  cited  2  Mer.  62, 
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solving  an  injunction  ;^  and  an  order  to  dismiss  a  bill  for  want  of 
prosecution  was  held  to  be  regular,  although  made  after  a  notice 
had  been  given  by  the  defendant  of  a  motion  to  dissolve  an  injunc- 
tion, but  which  motion  was  not  made  in  consequence  of  the  state 
of  business  in  the  Court.^ 

A  motion  by  the  plaintiff  for  leave  to  amend  having  been  refused, 
the  plaintiff  had  moved  to  discharge  the  order  refusing  leave  to 
amend.  Held,  that  a  motion  to  dismiss,  preceding  the  motion  to 
discharge  the  order  was  irregular.^  The  Court  has  jurisdiction  to 
relax  its  general  as  well  as  its  special  orders,  and  wiU,  in  its  discre- 
tion, do  so  to  further  the  ends  of  justice,  or  to  relieve  a  suitor 
against  difficulties  occasioned  by  a  solicitor.  Where  a  defendant 
moved  to  dismiss  the  plaintiff's  bill,  the  plaintiff  having  failed  to 
comply  with  an  undertaking,  such  failure  having  arisen  through  a 
slip  of  the  plaintiff's  solicitor,  the  application  to  dismiss  was  re- 
fused.* 

There  is  one  case,  however,  in  which  an  order  made  upon  an  in- 
terlocutory application  is  considered  as  a  sufficient  proceeding  to 
prevent  the  dismissal  of  a  bill  for  want  of  prosecution,  viz.,  where 
the  bill  having  been  filed  for  the  specific  performance  of  a  contract, 
and  the  title  only  being  in  dispute,  a  reference  is  made,  upon  mo- 
tion, to  inquire  into  the  title.*  In  such  case,  the  order  being  in  the 
nature  of  a  decree,  made  upon  the  hearing  of  the  cause,  prevents 
the  dismissal  of  the  bOl.  The  same  rule  applies  to'  all  decretal 
orders.® 

It  has  always  been  a  general  rule,  that  if  notice  of  motion  to  dis- 
miss for  want  of  prosecution  be  given  for  too  early  a  day,  the  defect 
is  not  cured  by  the  motion  being  accidentally  postponed  to  a  day 
when  it  might  have  been  regularly  made.'^ 

Where  the  defendant  has  obtained  an  order  for  security  for  costs, 
which  has  not  been  complied  with,  he  should  not  move  to  dismiss 
the  biU  for  want  of  prosecution,  but  that,  unless  security  is  given 
within  a  limited  time,  the  biU  may  be  dismissed.^ 

1  Earl  of  Warwick  v.  Duke  of  Beaufort^  1  Cox,  111. 

2  Farquharaon  v.  Pitcher^  3  Euss.  383. 

3  Cameron  v.  VanEvery  1  Cham.  R.  217. 
i  Devlin  v.  Devlin,  3  Cham.  R.  491. 

5  Bisaoe  v.  Brett,  2  V.  &  B.  377;  Collins  v.  Greaves,  6  Hare,  69fi;  Gregory  v.  Spericer,  11  Bear.  143. 

6  BltKk  V.  CoiwMfti, 9  Sim.  411;  Anon.,  11  Ves  169. 

7  DeGeneve  v.  Hannam,  1  R.  &  M  494;  and  see  Pomardin  v.  Stear,  32  Beav.  666 :  9  Jur.  N.  S.  886. 

8  Kennedy  t.  Edwards,  11  Jur.  N.  S.  163,  V.  0.  W. 
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'A  defendant  can  only  have  the  bill  dismissed  as  against  himself : 
not  as  against  all  the  defendants;^  and  the  notice  of  motion  should 
be  framed  accordingly. 

An  order  to  dismiss  a  bill  can  only  be  drawn  upon  the  production 
of  the  Record  and  Writ  Clerk's  or  Deputy  Registrar's  certificate  of  the 
proceedings  in  the  cause,  for  the  purpose  of  showing  what  proceed- 
ings have  been  had.  This  certificate  ought  to  be  produced  in  Court 
at  the  time  of  the  motion  being  made,  or  at  all  events  before  the 
rising  of  the  Court  on  that  day  f  and  the  Registrar  will  not  draw 
up  the  order  until  he  sees  that  the  certificate  has  been  granted. ' 
Sometimes,  the  certificate  has  been  applied  for,  and  obtained,  after 
the  order  has  been  pronounced  by  the  Court ;  so  that  it  was  dated 
subsequently  to  the  order ;  which,  although  drawn  up  and  entered 
afterwards  is  always  dated  on  the  day  that  it  is  pronounced  by  the 
Court.*  This  practice  would  seem  to  have  been  irregular,  and,  if 
objected  to,  not  now  to  be  permitted.^ 

Where  either  party  does  not  appear  on  the  motion,  the  affidaiTit 
of  service  of  the  notice  of  motion  must  be  in  Court ;  and  where  the 
defendant  fails  to  move,  the  plaintiff  may  obtain  an  order  for  pay- 
ment of  his  costs  of  the  abandoned  motion. 

Upon  hearing  the  motion,  the  Court  usually  either  dismisses  the 
bill  with  costs,  or  orders  the  plaintiff  to  pay  the  costs  of  the  motion, 
and  to  enter  into  an  undertaking  to  amend  the  bill,  file  replication, 
or  set  down  the  cause  to  be  heard  on  motion  for  decree,  or  on  bil\ 
and  answer,  within  a  limited  period,  according  to  the  state  of  the 
suit  f  or,  as  it  is  usually  expressed,  to  "  speed  the  cause." 

An  undertaking  to  speed  is  an  undertaking  to  set  the  cause  down 
on  bill  and  answer,  or  to  file  a  replication  within  three  weeks.  The 
fact  that  there  is  ample  time  to  go  to  a  hearing  at  the  next  sittings 
of  the  Court  is  no  excuse  for  not  filing  the  replication  within  the 
time  mentioned.'^ 

1  Ward  V.  Ward,  11  Beav.  169, 162 :  12  Jur.  592. 

2  Freestan  t.  Claydon,  17  Jur.  436,  V.  0.  W. 

3  Wills  V.  Pvgh,  10  Ves.  402, 403. 

4  Ibid.;  M'Mahon  v.  Sieson,  12  Ves.  iS5;' AttorneySeneral  v.  Finch,  1  V  &  B.  368;  King  v  JVoeJ 

6  Mad.  13;  Be  Risca  Coal  Company,  10  W.  E.  701,  L.  C. 
6  Bell  V.  BelLli  Jur.  11.9,  V.  C.  Ld.  C,  Freeston  v.  Claydon,  ubi sup. 

6  Stmton  v.  Taylor,  4  Hare,  608 :  10  Jur.  386;  Barl  of  Morrington  ".  Smith,  9  Beav.  251;  Hardy  t 

Hardy,  1 C.  P.  Coop.  t.  Colt.  16;  Williams  v.  Boviland,  3  Jur.  N.  S.  658,  V.  C.  W.;  Hancock  v 
Bollison,  6  Jur.  N.  S.  1199:  8  W.  E.  18,  V.  C.  S.;  Hand  v.  King  10  Jur.  N.  S.  91,  V  0.  W  ■ 
Jones  V.  Jones,  10  Jur.  N.  S  1167,  L.J.J. ;  Forbes  v.  Preston,  11  Jur.  N,  S.  198,  V.  C,  S.:  South,- 
amptoH,  <i:e.  Steamboat  Company  (Limited)  v.  BawKns,  13  W,  K,  612,  L,J.  J. 

7  Bwrnham  v.  Bv/mha/m,  1  Cham.  R.  394, 
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The  Court,  however,  sometimes  directs  the  motion  to  stand  over, 
in  order  to  give  the  plaintiff  an  oppoi-tunity  of  taking  a  step  in  the 
cause,  and  so  preventing  the  bill  being  dismissed ;  and  upon  his 
doing  so,  makes  no  other  order  on  the  motion  than  that  the  plaintifi 
pay  the  costs  ;i  or,  if  satisfied  that  the  plaintiff  has  used  reasonable 
diligence,  it  has  refused  to  make  any  order  on  the  motion  f  and 
after  replication  has  been  filed,  the  Court  wiU,  in  a  proper  case,  give 
the  plaintiff  further  time.^ 

Where  it  appears  that  a  defendant  who  was  in  a  position  to  move 
to  dismiss  was  aware  of  the  residence  of  a  co-defendant  whom  the 
plaintiff  could  not  (though  using  reasonable  diligence  of  which  the 
defendant  moviag  was  aware)  find  to  serve  with  the  bill,  a  motion 
to  dismiss  for  want  of  prosecution  by  such  defendant  was  refused 
with  costs.*  Where  one  of  the  defendants  had  answered,  and  the 
time  for  replying  had  expired,  a  motion  was  then  made  to  dismiss 
the  bill  as  against  him  for  want  of  prosecution  :  but  it  appearing 
that  such  defendant  was  President  of  an  incorporated  Company 
whose  answer  had  not  yet  been  filed,  the  motion  was  refused  with 
costs.^  The  Court  will  exercise  a  discretion  in  granting  or  refusing 
an  order  to  dismiss  and  consider  the  peculiar  circumstance^  of  the 
case;  where,  therefore,  the  defendant  has  been  dilatory  in  obey- 
ing the  rrder  to  produce,  and  refused  to  go  down  to  hearing  by 
consent,  when  plaintiff  being  too  late  to  go  down  otherwise,  applied 
for  a  consent,  an  order  to  dismiss  was  refused,  and  under  the  same 
circumstances  an  order  to  open  publication  and  for  leave  to  set  down 
cause  for  the  following  examination  and  hearing  term,  granted.^ 

Notwithstanding  the  enactment  that,  upon  the  defendant's  dis- 
missing a  bill  for  want  of  prosecution  the  plaintiff  shall  pay  to  the 
defendant  his  costs,  to  be  taxed  by  the  Master,^  the  Court  has  a 
discretion  to  make  such  order  in  respect  of  costs,  as  well  as  in  other 
respects,  as  it  thinks  fit ;  and  though,  in  most  cases,  where  the  de- 
fendant was  in  a  position  to  move  to  dismiss  at  the  time  the  notice 

1  Toung  v  Quincy,  9  Beav.  160;  Stinton  v,  Taylor,  i  Hare,  608,  609  f  10  Jur.  386. 

2  Itigle  V.  Partridge,  12  W.  R.  66.  M,  E. 

3  Pollard,  V.  Doyle,  2  W.  R  609,  V.  C.  K.;  and  see  Forbez  v.  Preston,  11  Jur.  N.  S.  198,  V.  C.  S. 

4  Shaver  v  Allison,  1  Cham.  R.  203. 

5  itees  V  Jacques,  1  Grant,  352. 

6  Jeffs  V.  Orr,  2  Cham.  E.  273. 

7  4  &  5  Aim.  c.  16,  s.  23,  ante.    A"*  to  the  form  of  order,  where  it  is  by  an  official  manager  or  liqui- 

dator, see  Ch-and  Trunk  Company  v.  Brodie,  3  De  G.  M.  &  G-  146  :  17  Jur.  309  ;  9  Hare  823  :  17 
Jur.  205  :  Official  Manager  0/  Consols  Insurance  Company  v.  Wood,  13  W.  R.  492,  V.  C.  K. ;  and 
see  Morgana Davey,  226. 
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was  served,  the  Court  orders  the  plaintiff  to  pay  the  costs,  whatever 
order  it  may  make  in  other  respects,  it  has  refused  to  make  any 
order  upon  the  motion  :i  has  dismissed  the  bill,  without  costs  ■}  and 
has  even  gone  the  length  of  dismissing  the  motion  with  costs.^ 

Where  the  plaintiif  becomes  bankrupt,^  the  rule  is  to  dismiss  the 
bni  without  costs.  Where  the  defendant  becomes  bankrupt,  it 
seems  to  have  been  formerly  considered  that  the  bill,  if  dismissed 
for  want  of  prosecution,  ought  to  be  dismissed  without  costs  \^  but 
it  has  since  been  held,  that  the  fact  of  a  defendant  becoming  a 
bankrupt  is  not  of  itself  a  sufficient  reason  for  departing  from  the 
ordinary  rule  that,  a  bill  dismissed  for  want  of  prosecution,  is  dis- 
missed with  costs.® 

The  Court  will  not  enter  into  the  merits  of  the  case,  for  the  pur- 
pose of  determining  whether  the  bill  shall  be  dismissed  with  or 
without  costs  ;  but  wUl,  for  that  purpose,  only  consider  the  conduct 
of  the  parties  in  the  prosecution  of  the  cause.' 

Where  a  defendant,  knowing  that  the  plaintiif  has  used  due  dili- 
gence and  been  unable  to  get  in  the  answers  of  other  defendants, 
inoves  to  dismiss  the  bill  for  want  of  prosecution,  the  motion  will 
be  dismissed  with  costs  f  and  it  is,  therefore,  prudent  on  the  part 
of  the  plaintiff  to  give  a  defendant  who  is  in  a  position  to  move  to 
dismiss,  notice  that  the  other  answers  have  not  been  got  in,  if  such 
is  the  fact.^ 

Where  the  plaintiff  undertakes  to  speed  the  cause,  the  order 
ought  to  ■^o  on  to  provide  that,  in  default  of  his  taking  the  appoint- 
ed step  withia  the  prescribed  period,  the  bill  shall  be  dismissed 
with  costs,  without  further  notice.^'' 

1  Fenf  V.  Pacey,  3  Sim  382;  and  seeltigle  v.  Partridge,  ubi  sup. 

2  Pinfold  V.  Pinfold,  9  Hare,  App.  14  :  16  Jur.  1081,  V.  C.  T. ;  and  see  South  Staffordshire  Railway 

Company  v.  Hall,  16  Jur.  160,  V.  C.  K. ;  Lancashire  and  Yorkshire  Railway  Company  v.  ^vans 
14  Beav.  629  ;  Kembal  v.  Walduck,  1  Sm.  &  G.  App.  27  :  18  lur.  69,  V.  C.  S. 

3  Partington  v.  Baillie,  5  Sim'  667;  Wvnthrop  v.  Murray,  7  Hare,  150 ;  13  Jur.  32. 
i  Meiklam  v.  Elmore,  4  De  G.  &  J .  208  :  5  Jur.  N.  S.  904. 

5  Blanchardv.  Brew.  10  Sim.  240;  Monteithy.  Taylor,  9  Ves.  615:  1  M'N.  &  G.  81,  n.;  Kertibally. 

Walduck,  1  Sm.  &  G.  App.  27  ;  18  Jur.  69;  Findlay  v  Lawrence,  2  De  G.  &  S  303. 

6  Blaekmorew.  Smith,  IM'N.  &G.  80:  13  Jur.  218;  Roison  v.  Earl  of  Devon,  3Sm.  &G.  227:  2  Jur 

N.  S.  666;  Levi  v.  Heritage,  26  Beav.  560;  S.  C.  nom.  Lever  v.  Heritage,  6  Jur.  N.  S.  216. 

7  Stagg  v.  Knowles,  3  Hare,  241,  244;  South  Staffordshire  Railway  Company  v.  Hall,  16  Jur.  160  V. 

0.  K.,  Wallis  V.  Wallis,  4  Drew.  468. 

8  Partington  v.  Baillie,  5  Sim.  667;  Winth/rop  v.  Murray,  7  Hare,  150 :  13  Jur.  32;  and  see  Inqle  v 

Partridge,  12  W.  E.  65,  M.  E.;  Barker  v.  Fiele,  12  W.  E.  460,  V.  C.  K. 

9  Adair  v.  Barrington,  2  W.  E,  361 :  2  Eq  Eep,  408,  V.  0.  W. 

10  Emerson  v.  Emerson,  6  Hare,  442:  12  Jur.  973  ;  Stephenson  t.  Maekay,  24  Beav.  252;  Pearce  v 
Wrigton,  ib.  253;  and  see  Bartlett  v.  Harton,  17  Beav.  479;  17  Jur.  1019;  Stevens  r.  Praed  2 
Cox,  374;  Ddbede  v.  Edwards,  11  Sim.  464,  For  form  of  order  in  sucli  case,  see  Seton,  1278 
No.  4.  ' 
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If  the  plaintiff  makes  default  ia  taljing  the  next  step  within  the 
time  limited,  no  further  indulgence  wiU  in  general  be  granted 
him.^  Where,  however,  the  plaintiff  considers  he  has  a  case  enti- 
tling him  to  ask  for  further  indulgence,  he  should  make  a  special 
application  for  further  time,  by  motion,  before  the  expiration  of  the 
period  limited  ;^  or  if  the  time  has  expired,  the  application  must  be 
to  have  the  bill  restored.'  It  is  not,  however,  the  ordinary  course 
of  the  Court  to  restore  a  bill  which  has  once  been  dismissed ;  it 
must  be  shewn  that  substantial  justice  requires  that  it  should  be 
done,  and  then,  upon  the  particular  circumstances,  the  Court  will 
make  the  order.*  The  Court  will  not  restore  a  biU  which  has  been 
regularly  dismissed,  for  the  mere  purpose  of  agitating  the  question 
of  costs.^ 

After  an  order  dismissing  a  biQ  for  want  of  prosecution  has 
been  obtained  upon  notice,  the  plaintiff  applied  to  discharge  that 
order,  alleging  his  intention  of  prosecuting  the  suit,  and  that  he  had 
not  received  any  personal  notice  of  the  motion  to  dismiss.  The 
application  was  granted  upon  payment  of  costs,  and  the  terms  of 
paying  into  Court  certain  instalments  claimed  to  be  due  the  defen- 
dant.® A  motion  to  restore  a  bill  dismissed  for  want  of  prosecution 
was  refused  where  great  delay  had  taken  place  on  the  part  of  the 
plaintiff.''  Semble,  a  bill  properly  dismissed  for  want  of  prosecu- 
tion will  only  be  restored  under  strong  and  special  circumstances . 
where  an  injunction  biU  had  been  dismissed  which  had  been  filed  to 
restrain  proceedings  at  law,  and  judgment  at  law  had  been  confessed 
on  obtaining  the  injunction,  and  afterwards  on  the  dismissal  of  the 
bill,  money  paid  under  the  pressure  of  the  judgment  which  it  was  now 
alleged  was  in  excess  of  any  due,  a  motion  to  restore  the  bill  and 
take  accounts  between  the  parties  was  refused.^  Where  a  plaintiff 
swears  to  a  good  case,  on  the  merits,  the  Court  wiU,  in  its  discretion, 
give  him  an  opportunity  to  hear  his  case  on  the  merits;  even  after 
an  order  to  dismiss  has  been  properly  granted.^ 

1  LaMert  v.  Stanhope,  5  De  G.  &  S.  247;  Stephenson  v.  Maclcay,  ubi  sup.;  Williams  v.  Page,  H 

Beav.  490;  Bartlett  v.  Uarton,  vbi  sup. 

2  LaMert  v.  Stanhope,  ubi  sup. 

3  Bartlett  y.  Barton,  17  Beav.  479:  17  Jur.  1019;  Jackson  v.  Pumell,  16  Ves.  204;  the  application,  in 

this  case,  should  be  made  by  motion. 

4  See  Southampton  Steam  Boat  Company  v.  SawKns,  11  Jur.  N.  S.  230:  13  W.  E.  612,  L.  J.  J.,  where 

the  delay  had  been  occasioned  by  a  mistake. 
6  Hannam  v.  South  London  Water  Works  Company,  2  Mer.  63,  64. 

6  Campbell  v.  Ferris,  1  Cham.  K,  60. 

7  Davy  v.  Davy,  2  Cham.  R.  28. 

8  Bodgsan  v-  Paxton,  2  Cham.  K.  398. 

9  Beesv.  Attomey-Oenerat,  2  Cham.  R  300. 


FOR  WANT  OF   PROSECUTION.  507 

It  has  been  held,  that  it  is  no  answer  to  a  motion  to  dismiss  that 
the  plaintiff  has  not  been  able  to  get  in  the  answers  of  other  defen- 
dants;^ or  that  the  delay  of  the  plaintiff  was  occasioned  by  diffi- 
culties in  drawing  up  an  order  allowing  a  demurrer  by  other  defen- 
dants, with  leave  to  amend  f  or  that  the  plaintiff  has  applied  for 
the  production  of  documents,  unless  the  application  was  made  with- 
out delay  f  or  that  proceedings  had  been  stayed,  against  other 
defendants,  till  the  plaintiff  should  pay  them  certain  costs ;  *  or  that 
the  plaintiff  had  offered  to  dismiss  the  biU  without  costs  :  the  deci- 
sion on  which  it  had  been  filed  having  been  overruled ;  ®  or  that  the 
defendant  has  become  bankrupt* 

Where,  however,  in  consequence  of  negotiations  with  the  princi- 
pal defendant,  the  plaintiff  did  not  get  in  the  answers  of  the  other 
defendants,  and  the  principal  defendant,  during  the  absence  of  the 
plaintiff  a,broad,  moved  to  dismiss  for  want  of  prosecution,  Lord 
Cottenham  gave  the  plaintiff  (on  the  7th  of  July,)  tiU  the  first  day 
of  the  ensuing  Michaelmas  term,  to  file  replication/  On  a  motion 
to  dismiss  the  biU  of  a  married  woman  the  Court  refused  to  count 
against  her  time  which  had  been  lost  in  consequence  of  an  order 
obtained  by  the  defendant  requiring  her  to  name  a  new  next  friend.  ^ 
The  omissifm  on  the  part  of  the  defendant  to  give  notice  of  the 
filing  of  his  answer,^  does  not  affect  his  right  to  move  to  dismiss 
the  biU  for  want  of  prosecution :  though,  of  course,  it  may  materially 
affect  the  order  which  the  Court  wiU  make  upon  the  motion.^" 

A  defendant  is  not  prevented  from  moving  to  dismiss  by  the  suit 
having  abated,  through  the  death  of  another  defendant." 

In  bills  to  perpetuate  testimony,  it  does  not  seem  that  the  defen- 
dant has  hitherto  had,  under  any  circumstances,  a  right  to  have  the 

>  1  Lester  v.  Arehdale,  9  Beav.  156;  Earl  of  Mornington  v.  Smith,  ib.  261;  Baldwin  v.  Darner,  11 
Jur.  723,  V  C.  E.;  Stinton  v.  Taylor,  4  Hare,  608, 609:  10  Jur.  386;  Adair  v.  Barrimgton,  2  W 
K.  361:  2  Ea.  Eep  408,  V  C.  W.jBrws  t.  Bsaie,  12  W.  E.  934,  V.  C.  W.;  but  see  onte. 

2  Jones  V.  Morgan,  12  Jur.  388,  V.  C.  E;  see  also  Brioli  t,  Sedgwick,  15  Jur.  284,  V.  C.  Ld.  C. 

3  Franco  v.  Meyer,  2  H.  &  M.  42. 

4  Latowr  v.  Holcombe,  10  Beav.  266. 

6  Lancashvre  ajnd  Yorkshire  Railway  Company  v.  Evans,  14  Beav.  529 ;  the  bill  was,  however,  iu 
this  case,  afterwards  dismissed  without  costs ;  South  Staffordshire  Railway  Company  v.  Hall 
Jur.  160,  V.  C.  K. 

6  L&vi  r.  Heritage,  26  Beav.  560,  and  cases  there  cited  ;  S.  C.  rwm.  Lever  v.  Heritage,  5  Jur.  N  S 

216. 

7  Hardy  v.  Hardy,  1  C.  P.  Coop  t  Cott.  16. 

8  Poole  V.  Poole,  2  Cham.  R.  476. 

9  Ord.  III.  9  :  see  ante. 

10  Jones  V.  Jones,  1  Jur.  N.  S.  863 :   3  W.  E.  638,  V.  C.  S. 

11  WiUiams  v.  Page,  24  Beav.  490.  , 
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bill  dismissed  for  want  of  prosecution.  In  Beavcm  v  Carpenter,  ^ 
a  cause  of  this  kind,  a  motion  to  dismiss  before  replication,  was 
refased ;  but  Sir  Lancelot  ShadweU,  V.C,  made  an  order,  that  the 
plaintiff  should  file  a  replication  forthwith,  and  proceed  to  the 
examination  of  his  witnesses,  as  prayed  by  his  biU,  and  procure  such 
examination  to  be  completed  on  or  before  a  certain  day ;  and  that, 
in  default  thereof,  he  should  pay  to  the  defendant  his  costs  of  the 
suit.  And  a  similar  order  was  made,  on  a  like  motion  after,  replica- 
tion.^ 

So,  in  the  case  of  a  bill  for  discovery,  the  defendant  should  not 
move  to  dismiss  for  want  of  prosecution,  but  should  obtain,  on 
motion,  as  of  course,  an  order  for  his  payment  of  the  costs  by  the 
plaiatiff.^  And  in  a  suit  for  a  receiver,  •pendente  lite,  the  motion 
should  be  for  the  payment  of  costs,  to  stay  proceedings,  and,  if 
necessary,  to  discharge  the  receiver.* 

After  a  decree,  or  even  a  decretal  order,  has  been  made,  a  bill  can- 
not be  dismissed  for  want  of  prosecution ;  thus,  in  the  case  oiBluck 
V.  Colnaghi,^  which  was  a  suit  for  winding  up  the  aifairs  of  the 
partnership  between  the  plaintifi"  and  defendant,  and  in  which  an 
order  had  been  made,  by  consent  on  motion,  for  taking  the  accounts 
of  the  partnership,  but  had  not  been  drawn  up.  Sir  Lancelot  Shad- 
weU, V.C,  said,  that  the  order  which  had  been  pronounced  was  a 
decretal  order ;  and  though  it  had  not  been  drawn  up,  yet,  either 
party  was  at  liberty  to  draw  it  up  ;.  and  that  an  order  ia  the  nature 
of  a  decree  having  been  made  in  thS  cause,  the  bill  could  not  be 
dismissed.  But  after  a  decree  merely  directing  accounts  and  enqui- 
ries, to  enable  the  Court  to  determine  what  is  to  be  done,  a  bill  can 
always  be  dismissed.* 

An  order  to  dismiss  a  bill  for  want  of  prosecution  will  not  be 
granted  after  decree  made  in  the  cause.^  A  bill  cannot  be  dismissed 
even  by  consent  after  a  decree  has  been  made  ia  the  cause.* 

1  11  Sim.  22. 

2  Wriqht  v.  Tatham,  2  Sim,  459;  and  Barham  v,  Longman,  ib.  460 ;  see  also  Brigstocke  v.  Roch,  7 

Jut.  N.  S.  63,  V.  C.  S. 

3  Woodcock  V.  King,  1  Atk.  286 ;  Attorney-General  v.  Bwrch,  i  Mad.  178 ;  Rhodes  v.  Hayne,  9  Jur. 

175,  y.  C.  K.  B.  :  South-Eastern  Railway  Company  v.  Submarine  Telegraph  Company,  18 
Beav.  429  ;  17  Jur.  1044  ;  Fitzgerald  v.  Butt,  9  Hare,  App.  66. 

4  Edwards  v.  Edwards  17  Jur  826,  V.  C.  W. ;  Anderson  v.  Guichard,  9  Hare,  275 ;  Barton  v.  Bock 

(No.  2),  22  Beav.  376  ;  but  see  Williams  v.  Attorney-Genera/,  Seton,  1003. 
6  9  Sim.  411 ;  Egg  t.  Devey,  11  Beav.  221  ;  and  Collins  v.  Greaves,  5  Hare,  696  ;  Gregory  v.  Spencer, 
11  Beav.  143. 

6  Anon.,  11  Ves.  169  ;  Barton  v  Barton,  3  K.  i:  J.  612  :  3  Jur.  K.  S.  808  ;  and  see  ante. 

7  Groves  v.  Ryves,  1  Cham  E.  272. 

8  Ontario  Bank  v.  Campbell,  1  Cham.  R.  468. 
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It  has  been  before  stated,  that  an  order  to  dismiss  a  bill  for  want  - 
of  prosecution  cannot  be  pleaded  in  bar  to  a  new  bill  for  the  same 
matter.^  Where,  however,  after  a  bill  haJs  been  so  dismissed;  the 
plaintiff  files  another  bill  for  the  same  purpose,  the  Court  will 
suspend  the  proceedings  on  such  new  bill  till  the  costs  of  the  former 
suit  have  been  paid ;  and  where  the  defendant,  in  the  suit  which 
had  been  dismissed,  died  before  he  had  received  his  costs,  and  the 
plaintiff  filed  a  new  bill  against  his  executor  for  the  same  object, 
Sir  Lancelot  Shadwell,  V.C,  ordered  the  proceedings  on  the  new 
bill  to  be  stayed,  until  the  plaintiff  had  paid  the  executor  the  costs 
of  the  dismissed  suit.^  This  rule  does  not  apply,  where  the  plaintiff 
sues  by  a  next  friend.^ 

A  motion  to  dismiss  for  want  of  prosecution  had  been  refused 
with  costs.  Held,  that  another  motion  to  dismiss  could  not  be  made 
till  the  costs  of  the  prior  one  were  paid,  though  it  appeared  that 
the  plaintiff's  solicitor  had  not  taken  out  his  certificate.* 

An  order  to  dismiss  a  bill  for  want  of  prosecution,  effectually  puts 
an  end  to  every  proceeding  in  the  suit  which  has  been  dismissed, 
and  no  subsequent  step  can  be  taken  in  it,  except  such  as  may  be 
necessary  for  carrying  into  effect  the  order  of  dismissal.^  Therefore, 
where  a  defendant  obtains  an  order  to  dismiss  a  bill  for  want  of 
prosecution,  without  the  plaintiff's  having  made  a  motion  of  which 
he  has  given  notice,  the  defendant  cannot  afterwards  obtain  the 
costs  of  the  motion,  as  an  abandoned  motion. 

Where  a  bill  is  dismissed  with  costs,  they  may  be  taxed  without 
any  order  referring  them  for  taxation,  unless  the  Court  prohibits  the 
taxation;  and  they  will  be  recoverable  by  fi fa,  in  the  usual 
manner.  Where  the  dismissal  takes  place  before  the  hearing,  only 
those  costs  which  are  costs  in  the  cause  are  included  f  therefore, 
when  the  costs  of  a  motion  or  other  application  in  the  cause  are 
reserved,  they  should  be  made  costs  in  the  cause,  or  reserved  "  untU 
the  hearing  or  further  order,"  and  not  simply  "  until  the  hearing."  ^ 

1  Ante. 

i.Long  V  Storie,  13  Jur.  1091  V.  O.  E. ;  and  see  ante. 

3  Hind  V.  Whitmore,  2  K.  &  J.  468. 

4  Harvey  v.  Ferguson,  1  Cham.  R  218. 

6  SeeLorimerv.  Larimer,  1  J.  &  W.  2P4i  Bartlett  v.  Harton,  17  Jur.  1019,  M.  R. 

6  Stevens  v.  Keating,  1  M'N  &  G.  669,  663  :  14  Jur.  167. 

7  Rmuboia  T.  Forteath,  i  Jur.  N.  S.  608,  V.  C.  W. 
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Where  a  bill  was  dismissed  for  want  of  prosecution,  in  a  suit  in 
which  the  official'  manager  of  a  company  under  process  of  winding 
up  had,  after  institution  of  the  suit,  been  substituted  as  plaintiff,  the 
order  provided  that  the  defendants  should  be  at  liberty  to  prove  for 
their  costs  in  the  winding  up.^ 

The  order  dismissing  a  biU  for  want  of  prosecution,  may  be  en- 
rolled, although  the  only  object  in  doing  so  be  to  prevent  an  appeal^ 


Section  III. — Where  the  Suit  has  abated,  or  become  otherwise 

defective. 

Where  a  suit  abates  by  the  death  of  a  sole  plaintiff,  the  Court, 
upon  motion  of  any  defendant,  made  on  notice  served  on  the  legal 
representative  of  the  deceased  plaintiff,  may  order  that  such  legal 
representative  do  revive  the  suit  within  a  limited  time,  or  that  the 
bill  be  dismissed.^ 

We  have  no  order  similar  to  this  English  one,  but  it  is  an 
embodiment  merely  of  the  old  practice  established  in  the  time  of 
Lord  Eldon,  and  is,  therefore,  the  practice  in  this  Province.  The 
practitioner  may  safely  follow  the  English  decisions  on  this  order. 

The  words  legal  representative  mean  heir,  or  devisee,  or  execu- 
tor, or  administrator,  according  as  the  suit  relates  to  real  or  personal 
estate.* 

Where  the  sole  plaintiff  died  after  decree,  and  after  an  injunction 
to  restrain  waste.  Lord  Langdale,  M.  R.,  made  an  order,  that  all 
further  proceedings  should  be  stayed,  and  the  injunction  dissolved, 
unless  the  suit  were  revived  within  a  limited  time  f  but  Sir  R.  T. 
Kindersley,  V.C.,  declined  to  foUow  this  case,^  on  the  ground  that 

1  CaUwell  T.  Ernest,  (No.  2),  27  BeaV.  42 :  6  Jur.  N.  S.  667. 

2  WUliams  v.  Page,  1  De  G.  &  J.  561. 

3  Ord.  XXXn.  4,    This  rule  is  only  applicable  to  an  abatement  or  defect  occurring  before  decree.    As 

to  proceedinfi:s  in  the  suit,  after  an  abatement,  but  in  ignorance  of  it,  see  Smith  v.  Rorsfall,  24 
Beav.  331 ;  Houston  v.  Briscoe,  7  W.  E.  394,  V.  C.  K.  For  form  of  order  under  r.  4,  see  Seton, 
1278,  No,  6. 

4  See  Price  v.  Berrington,  11  Beav.  90. 
6  Ibid. 

6  MUlt  T.  Dudgeon,  1  W.  R.  614,  V.  C.  K. 
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the  defendant  could  himself  revive.^  And  where  an  injunction  had 
been  obtained,  restraining  an  action  at  law,  and  the  sole  plaintiff 
died.  Sir  John  Romilly,  M.  R.,  said  he  had  no  jurisdiction  to  make 
an  order  that  the  suit  be  revived  by  the  plaintiff's  representatives^ 
or  the  bill  be  dismissed.^  If  the  bill  is  dismissed,  it  wiU  be  dismissed 
without  costs.^  * 

A  suit  does  not  abate  by  the  death  of  a  sole  plaintiff,  who  is  the 
public  officer  of  a  joint-stock  company  :*  in  such  a  case,  therefore,  the 
defendant  should  apply  to  dismiss  the  bill  in  the  usual  form,  and 
not  that  it  may  be  revived  within  a  limited  time  or  dismissed.^ 

Where  a  suit  abates  by  the  death  of  one  of  several  co-plaintiffs 
the  defendant  may,  on  motion,  obtain  an  order  that  the  surviving 
plaintiffs  do  revive  within  a  limited  time,  or,  in  default,  that  the 
biU  stand  dismissed  with  costs  f  and  it  is  no  answer  to  such  an  ap- 
plication that  there  is  no  personal  representative .  of  the  deceased 
plaintiff.^    No  order  will  be  made  as  to  the  costs  of  the  raotion.® 

Where  a  suit  abates  by  the  marriage  of  a  female  sole  plaintiff,  a 
similar  order  may  be  obtained  against  her  husband  ;^  and  it  seems 
that  the  order  will  be  made  with  costs.^" 

Where  the  abatement  is  caused  by  the  death  of  a  defendant,  his 
representatives  may  move  that  the  plaintiff  do  revive  the  suit  within 
a  limited  time,  or,  in  default,  that  the  bill  may  be  dismissed  as 
against  them ;  and  the  order  is,  it  seems,  for  the  dismissal  without 
costs.^^ 

Where  a  suit  is  partially  abated  by  the  death  of  one  of  the  defen- 
dants, the  other  defendant  cannot  move  to  dismiss  the  bDl  for  want 
of  prosecution,  the  proper  course  is  to  move  that  the  plaintiff  do  re- 

1  See  Devaynes  v.  Morris,  1  M.  &  C.  213,  225. 

2  Odfield  V.  Cobbett,  20  Beav.  463. 

8  Chowiek  v   Dimes,  3  Beav.  290,  492,  n.  ;  and  cases  in  it.  294,  n. ;  HUl  T.  Oount,  7  Jur.  N.  E.  42 : 

9  W.  R.  68,  N.  C.  W. 
4  See  7  Geo.  IV.  o.  46,  s.  9. 
6  Burmester  v.  Ton  Stem,  23  Beav.  82. 

6  Adarmon  v.  Hall,  T.  &  R.  258,  overruling  S.  C.  1  S.  &  S.  249 ;  Chichester  v.  Hunter,  3  Beav.  491 ; 

Lord  HuntiTigtowerv.  Sherbom,  5  Beav.  880;  Holcfftnbe  v  Trotter,  1  Coll.  664;  Norton  v.  White^ 
2  De  G.  M.  &  6.  678  :  Powell  v.  Powell,  &.  n.  ;  Pudge  v.  Pitt,  3  W.  R.  100,  V.  C.  S. ;  Pearee  v. 
Wrighton,  24  Beav.  268 ;  Hinde  v.  MoHon,  13  W.  R.  401,  V.  C.  W. 

7  Saner  v.  Deaven,  16  Beav.  30. 

8  Hinde  v.  Morton,  vM  sup, 

9  Jonston  V.  Horlock,  3  Beav.  294,  n. ,  Wilkison  v.  Charlesworth,  ib.  297,  n. 

10  Johnson  v.  Horlock,  ubi  sup. ;  see  however,  Wilkison  v.  Charlesworth,  vhi  sup.,  contra. 

11  Bwmell  V.  Duke  of  Wellington,  6  Sim.  461  ;  Norton  v.   White,  2  De  G.  M.  &  G.  678  ;  Powell  v. 

Powell,  ib.  n. ;  Cfoss  v.  Cross,ll  W.  R.  797,  V.  C.  S. ;  Reeves  v.  Baker,  13  Beay.  115,  ia  incor- 
rectly reported :  see  2  De  G.  M.  &  G.  679,  n.  (S). 
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vive  within  a  limited  time.^  This  case  must  not  now  be  considered 
as  governing  the  practice  of  the  Court,  for  it  has  since  been  decided 
that  one  of  the  surviving  defendants  may  properly  move  to  dismiss, 
though  the  suit  has  become  abated  by  the  death  of  another  defen- 
dant.2 

Where  a  suit  becomes  defective  by  the  bankruptcy  of  a  sole 
plaintiff,  the  defendant  may  obtain,  on  special  motion,^  an  order  that 
the  assignee  do  within  a  limited  time  (usually  three  weeks),  take' 
proper  supplemental  proceedings  for  the  purpose  of  prosecuting  the 
suit  against  the  defendant,  or,  in  default,  that  the  bill  be  dismissed, 
without  costs.*  And  where  one  of  several  co-plaintiffs  becomes 
bankrupt,  a  similar  order  may  be  obtained  against  the  other  co- 
plaintiffs  f  but  in  this  case,  the  dismissal  will  be  with  costs.* 

If  the  plaintiff  becomes  bankrupt  after  decree,  the  Court  will,  on 
the  motion  of  the  defendant,  order  that  the  assignees  elect  within  a 
limited  time,  whether  they  wiU  prosecute  the  suit,  and,  in  default, 
that  all  further  proceedings  be  stayed.'  And  a  similar  order  has 
been  made,  with  respect  to  a  trustee  under  the  act  to  facilitate  ar- 
rangements with  creditors.^ 

The  order  to  dismiss  on  occasion  of  abatement,  or  of  the  suit  be- 
coming defective  must  not  be  confounded  with  an  ordinary  order 
to  dismiss  for  want  of  prosecution.  The  two  orders  differ  from  one 
another  materially,  both  in  the  circumstances  in  which  they  may 
be  obtained  and  the  form  of  the  order  when  it  is  made.  After  a 
suit  has  abated,  or  after  it  has  become  defective  by  the  bankruptcy 
of  the  plaintiff,  it  is  irregular  to  move  for  the  ordinary  order  to  dis- 
miss the  biU  for  want  of  prosecution  f  and  such  an  order,  if  made 
wiU  be  discharged  for  irregularity.^" 

1  B.  U.  C.  V.  Sichol,  1  Cham.  E.  294 ;  and  see  Mice  v.  Oeorge,  2  Cham.  E.  74. 

2  Eettey  v.  Macldem,  2  Cham  R,  132.  , 

3  Ab  to  serving  notice  of  the  motion  on  the  bankrupt,  as  well  as  on  the  assignees,  see  Vestni  v. 

Hooper,  8  Sim.  570.  ^ 

4  Ante  ]  Sharpe  v.  Hullett,  2  S.  &  S.  496  ;    Wheeler  v.    Malins,  4  Mad.  171  :   PQtUr  T.  Cox, 

6  Mad.  80-  Lord  Huntingtower  v.  Sherborn,  ubi  sup.;  Rolnnson  v.  Norton,  10  Bear.  484; 
Fishjir  V  Fisher,  6  Hare,  628  ;  2  Phil.  236;  Meiklam  v.  Elmore,  4  DeQ.  &  J.  208:  5  Jnr.  M.S. 
904  ■  Jackson  v.  Riga  Railway,  28  Beav.  75;  BovxieaMt  v.  Delafield,  10  Jur.  N.S.  937:  12  W,R. 
1025  V  C.  W.  ;  10  Jur.  N.  S.  1063  :  13  W.  E.  64,  h.  33.  ;  where  the  bankruptcy  has  occurred  m 
a  foreign  countay,  see  BonrboMd  v.  Rom-baud,  12  "W.  E.  1024,  V.  0.  W.  As  to  the  effect  of  a 
trust  deed  by  the  plaintiff,  under  24  &  25  Vic.  c.  134,  sec  s.  197.  For  form.of  order,  see  Seton, 
1278  No  6 
6  Wa/rd  v.  Ward,  8  Beav.  397:  U  Beav.  169  :  12  Jur.  692;  KUmimter  v.  Pratt,  1  Hare,  632;  see, 
however,  Cadditk  v.  ilasson,  1  Sim.  501. 

6  Ward  V.  Ward,  and  Kitminster  v.  Pratt,  v^i  m^. 

7  Whitmore  v.  Oxborrow,  1  Coll.  91 ;  Clarke  v.  Tipping,  16  Beav.  12. 

8  Hardy  v.  BaHnell,  4  De.  G.  &  S.  668;  see  7  &  8  Vic.  o.  70;  24  &  26  Vic.  o.  134,  ..  197. 

9  Robinson  v.  Morton,  10  Beav.  484. 

10  Roddy  V.  Kent,  1  Mer.  361,  365;  Sellers  v.  Dawson,  2  Dick,  738, 2  Anst.  468,n. 
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Where  a  suit  becomes  defective  by  the  bankruptcy  of  a  defen- 
dant, he  may,  as  we  have  seen,  notwithstanding  his  bankruptcy, 
obtain  the  usual  order  to  dismiss  the  bill  for  want  of  prosecution, 
with  costs  ;^  but  he  cannot  obtain  an  order  of  a  similar  kind  to 
fliat  granted  on  the  bankruptcy  of  a  plaintiff.^ 


Section  IV. — Oases  of  Election. 

Where  the  plaintiff  is  suing  both  at  Law  and  Equity,  at  the  same 
time,  for  the  same  matter,  the  defendant  is  entitled  to  an  order 
that  the  plaintiff  do  elect  whether  he  will  proceed  with  the  suit  in 
Equity,  or  with  the  action  at  Law.^  Thus,  the  Court  will  generally 
compel  a  plaintiff  to  elect  between  a  suit  in  Equity  for  the  specific 
performance  of  an  agreement,  and  an  action  at  Law  brought  in  res- 
pect of  the  same  agreement.*  So  also,  as  a  general  rule,  a  party 
suing  in  Equity  will  not  be  allowed  to  sue  at  Law  for  the  same 
■  debt.  The  case  of  a  mortgagee  is  an  exception  to  this  rule :  it  is 
frequently  said,  that  he  may  pursue  all  his  remedies  concurrently 
at  any  rate,  he  can  proceed  on  his  mortgage  in  Equity,  and  on  his 
bond  or  covenant  at  Law  at  the  same  time.^  In  the  case  of  Barker 
V.  Smark,^  however  Lord  Langdale,  M.  R.,  refused  to  extend  the 
exception  to  a  case  of  a  vendor,  who  had  commenced  an  action  at 
Law  upon  a  bond  for  his  unpaid  purchase-money,  and  at  the  same 
time  was  suing  in  Equity  to  establish  a  lien  upon  the  estate  for  the 
same  sum. 

The  principle  of  election  has  also  been  applied  where  there  was 
one  suit  in  this  country,  and  another  for  the  same  matter  in  a  for- 
eign court  of  competent  jurisdiction.' 

1  Blackmore  v.  Smith,  1  M'N.  &  G.  80 :  13  Jur,  218;  Robson  v.  Earl  of  Devon,  3  Sm.  &  G.  227  :  2 

Jur.  N.  S.  565,  Levi  v.  Heritage,  26  Beav.  660;  S.  C,  nom.  Lever  v.  Heritage,  S  Jur.  N.  S.  215  ; 
but  see  Eemiall  t.  Waldricli:,  1  S.  M.  &  G.  27:  18  Jur.  69,  V  C.  S.,  where  the  dismissal  was  with- 
out costs. 

2  Mason  v.  Burton,  1  Y.  &  C.  C.  C.  626. 

3  Ld.  Bed.  249. 

4  Carrick  t.  Toung,  i  Mad.  437 ;  Ainirose  v.  Notf,  2  Hare,  649,  661 ;  see  also  Fennings  v.  Hum- 

phrey, i 'Bern.  1:  6  Jur.  455;  Faulkner  v.  Llewellyn,  10  W.  E.  506,  V.  C.  K.;  Gedye  v.  Dwkt 
of  Montrose,  6  W  R.  537  :  S.  C.  26  Beav.  46,  47. 
6  Sehoole  r.  SaU,  1  Soh.  &  Let.  176 ;  Booth  y.  Booth,  2  Atk.  343  ;  Willes  t.  Levett,  1  De  G.  &  S.  392. 

6  3  Beav.  64, 

7  Pieters  v.  Thompson,  G.  Coop.  294. 
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The  plaintiff,  in  an  interpleader  issue  at  law,  having  filed  his  bill 
for  relief  in  this  Court  while  the  interpleader  is  pending,  is  not 
bound  to  elect.  ^  A  defendant  is  not  entitled  to  an  order  calling 
upon  the  plaintiff  to  elect  whether  he  will  proceed  in  this  Court  or 
at  law,  until  after  he  has  answered  the  bUl ;  and  a  demurrer  is  not 
such  a  proceeding  as  will  entitle  the  defendant  to  the  order.2  De- 
fendants, sued  at  law  and  in  this  Court  for  the  same  matters,  are 
entitled,  on  filing  their  answer,  to  obtain  an  order  against  the  plaiu- 
tiff  to  elect  on  precipe ;  and  it  is  not  necessary  that  aU  the  defend- 
ants should  apply  for  such  order.  The  motion  to  discharge  such 
order  should  be  made  in  Chambers ;  if  made  in  Court  it  will  be  re- 
fused or  referred  to  Chambers,  and  the  costs  of  the  day  given  to  the 
defendants.  The  Court  in  its  discretion,  wiU  allow  both  suits  to 
proceed  only  when  the  proceedings  at  la^r  ar-^  ancillary  to  those  in 
equity.  It  is  not  necessary  that  such  an  order  should  be  obtained 
by  aU  the  defendants.^ 

It  seems  that,  in  a  particular  case,  the  plaintiff  may  be  allowed 
to  proceed  partially  in  Equity,  and  partially  at  Law,  and  compelled 
to  enter  into  a  special  election.* 

The  order  must  be  served  on  the  plaintiff  or  his  solicitor,  and 
attorney  at  Law ;  and  within  eight  days  after  such  service,  the 
plaintiff  must  make  his  election  in  which  Court  he  will  proceed ; 
and  if  he  elect  to  proceed  in  this  Court,  then  his  proceedings  at  Law 
are  thereby  stayed  by  injunction ;  but  if  he  elect  to  proceed  at  Law, 
or  LEL  default  of  his  making  his  election  within  the  specified  time, 
then  his  bill  from  thenceforth  stands  dismissed  out  of  this  Court, 
with  costs  to  be  taxed  by  the  Taxing  Master,  without  further  order : 
such  costs  to  be  paid  by  the  plaintiff  to  the  defendant.  It  is  not 
the  practice  to  issue  an  injunction"^  the  service  of  the  order  beillg 
sufficient.^ 

When  the  defendant  has  obtained  such  an  order,  the  plaintiff 
may  move,  on  notice  to  the  defendant,  to  discharge  it,  either  for 
irregularity  or  upon  the  merits  confessed  in  the  answer,  or  proved 
by  affidavit.     If,  upon  such  a  motion,  there  should  be  any  doubt  as 

i  ircL'.anv.  Beaiy,  1  Cham.  R.  84. 

2  tf.  W.  li.  Co.  V.  Besjardins  Canal  Co.,  1  Cham.  B.  39. 

c>  Winter  v  Hamburgh,  1  Cham  R..  113;  and  see  Woodside  v.  Dickey,  1  Chai^.  R.  170. 

4  Barker  v  Dmiuiresqwe,  2  Atk.  119 :  Seton,  949;  Anon.,1  Vem.  104:  3  Aik.  129;  Tnmleston  r 

Keiiimi.s,  If].  ScGnoli  2»:  llitlsv.  Fry.  a.  Coup  107:  19\es.  277. 

5  Uraithwaite's  Pr.  229  ;  see  Ftiiinings  v.  Humphrey,  4  Beav.  1,  7,  8  :  5  Jur.  455. 
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to  whether  the  suit  in  Equity,  and  the  action  at  Law,  are  for  the 
same  matter,  it  is  the  usual  course  to  direct  an  enquiry  into  that 
fact.^  In  the  event  of  such  an  enquiry  being  directed,  'it  seems 
that  all  the  proceedings  in  both  Courts  are  sto.yed  in  the  mean 
time,^  unless  the  plaintiff  can  show  that  justice  will  be  better  done 
by  permitting  proceedings  to  some  extent :  in  which  case,  special 
leave  will  be  given  him  to  proceed.^ 

If  the  common  order  cannot,  under  the  circumstances,  be  ob- 
tained, it  seems  that  the  Court  will,  if  necessary,  make  a  special 
order,  and  grant  an  injunction  in  the  meantime.* 

The  election  must  be  in  writing,  and  signed  by  the  plaintiff  or 
his  solicitor,  and  be  filed  ;  and  notice  thereof  must  be  given  to  the 
defendant's  solicitor :  who  thereupon  obtains  an  office  copy.^ 

The  dismissal  of  the  bill,  in  consequence  of  an  election  by  the 
plaintiff  to  proceed  at  Law,  cannot  be  pleaded  in  bar  to  another  suit 
for  the  same  matter.^ 

If  the  plaintiff  requires  further  time  to  make  his  election,  he  must 
apply  to  the  Court  by  motion,  on  notice,  to  have  the  time  en- 
larged.'^ 

After  decree,  it  is  not  the  practice  to  make  an  order  to  elect ;  but 
the  plaintiff  will  be  restrained,  on  tl\e  motion  of  the  defendant,  from 
proceeding  in  another  Court,  in  respec.t  of  the  same  matter :  even 
though  such  proceedings  are  merely  auxiliary  to  the  proceedings  in 
Equity.8 

If  the  plaintiff  elect  to  proceed  in  Equity,  the  defendant  will 
either  be  allowed  to  recover  the  costs  of  the  action  in  the  Court  of 
Law,8  or  the  plaintiff  will  be  directed  by  the  Court  of  Chancery  to 

1  Mousley  v.  Basnelt,  1  V.  &  B.  382,  n. :  and  for  form  of  order  tor  Inquiry,  see  Seton,  948,  No,  3. 

2  Mills  V.  Fry,  3  Ves  &  B.  9 :  Anon  ,  2  Mad.  396. 

3  Amory  v  Brodrick,  Jac.  630,  633;  Carwick  v  Young,  2  Swanst.  239,  243  T  Mousley  v.  Basnett,  ubi 

sup.;  see,  however,  Fennings  v.  Humphery,  4Beav.  1,  8  :  5  Jur.'  455. 

4  Hague  v.  Curtis,  1  J.  &  W.  449. 

5  We  have  no  order  similar  to  this,  but  it  is  presumed  that  the  Court  will  adopt  the  practice. 

6  Countess  of  Plymouth  v.  Bladon,  2  Vern.  32 

7  For  form  of  order  enlarging  the  time,  see  Seton,  948,  Ko.  2. 

8  Wilson'v.  WetherMrd,  2  Mer  406,  408 ;  Frank  v    Basnett,  2  M.  &  K.  618,  620;  Wedderbum  v. 

Wedderburn,  2  Beav  208,  213 :  4  Jur.  66 ;  4  M.  &  0.  685,  596 ;  Phelps  v.  Prothero,  7  De  G.  M.  & 
G.  722 :  2  Jur.  N.  S.  173.  Going  in  under  an  administration  decree  to  prove  a  debt,  is  not  such 
an  election  to  proceed  in  Equity,  as  prevents  an  action  at  law :  Sexton  v.  Smith,  3  De  G.  & 
S.  694. 

9  Simpson  v.  Sadd,  3  W.  K.  191,  L.  C;  see  also,  S.  C.  16  C.  B.  26;  1  Jur.  N.  S.  736;  and  MoHimore 

V.  Soares,  5  Jur  N.  S.  674,  Q.  B. 
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pay  them  ;^  and  if  lie  elect  to  proceed  at  Law,  the  bill  is  as  we  have 
seen,  by  the  order  dismissed  with  costs.^ 

Our  order  465  provides  that  "Where  a  mortgagee  has  proceeded 
at  Law  upon  his  security,  he  shall  not  be  entitled  to  his  costs  both 
at  Law  and  in  Equity,  unless  the  Court  sees  fit  to  order  otherwise." 
It  has  been  held  under  this  order  that  where  a  mortgagee  proceeds 
at  Law  and  in  Equity,  he  caimot,  in  the  absence  of  special  circum- 
stances to  justify  the  proceedings,  elect  to  take  the  Chancery  costs  in- 
stead of  those  at  law,  if  the  defendant  objects  thereto.^  And  where 
it  was  shewn  that  a  mortgagee  had  for  the  bona  fide  purpose  of  pre- 
serving the  mortgage  premises  from  destruction  or  delapidation,  in- 
stituted proceedings  at  Law  to  obtain  possession  of  the  property,  he 
was  not  deprived  of  his  costs  in  Equity.*  A  defendant  having  allowed 
the  plaintiff  to  proceed  with  his  suit  in  this  Court  as  well  as  at 
Law  for  the  same  object,  afterwards  applied  for  an  order  on  the 
plaintiff  to  elect  in  which  Court  he  would  proceed.  The  Court 
granted  the  order,  but  directed  the  defendant  to  pay  so  much  of 
the  costs  at  Law  as  had  been  incurred  after  the  defendant  became 
aware  that  the  relief  sought  in  both  suits  was  the  same.^ 


CHAPTER    XVI. 

MOTION   FOR   A   DECREE. 


Our  Order  270  provides  that :  "  The  plaintiff,  at  any  time  after  the 
period  allowed  for  answering  has  expired,  but  before  replication, , 
may  move  the  Court  for  sutfh  order  as  he  thinks  himself  entitled  to, 
in  the  three  following  classes  of  cases  : 

I.  Where  there  is  no  evidence. 

II.  Where  the  evidence  consists  only  of  documents,  and  such 
affidavits  as  are  necessary  to  prove  their  execution  or  identity,  with- 
out the  necessity  of  any  cross-examination. 

1  See  Carwick  v.  Fomig,  2  Swanst.  239,  242.  2  Ante. 

3  Weir  T.  Taylor,  1  Cham.  R.  371. 

i  Dallas  V,  Gom,  1  Cham.  R.  66. 

5  Ausman,  v.  Montgorn&ryt  6  Grant,  176. 
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III.  Where  infants  are  concerned,  and  evidence  is  necessary  only 

*  so  far  as  they  are  concerned,  for  the  purpose  of  proving  facts  which 

are  not  disputed. 

This  order  is  not  to  apply  to  cases  in  which  the  Court  gives  leave 
to  serve  short  notice  of  motion  for  decree." 

This  order  is  taken  from  the  Imp.  Sta.  15  and  16  Vic,  c.  86,  s.  15 
and  it  has  been  held  in  England  under  the  Act,  that  if  the  plaintiff 
moves  for  a  decree,  replication  need  not  afterwards  be  filed.^  On  a 
motion  for  a  decree,  the  plaintiff  was  assumed,  for  the  purposes  of 
the  motion  to  admit  all  the  statements  of  the  answer,  of  which 
proof  will  be  receivable  at  a  hearing  in  term.^ 

Where,  at  the  hearing,  a  cause  was  ordered  to  stand  over  for  the 
purpose  of  adding  parties  by  amendment,  the  cause  was  allowed  to 
be  heard  on  motion  for  decree  against  the  new  defendants  :  though 
replication  had  been  filed  against  the  original  defendants.* 

An  order  of  course  to  amend  the  bill  may  be  obtained  after  notice 
of  motion  for  a  decree  has  been  served,  but  before  it  has  been  set 
down  :  although  the  defendant  has  filed  affidavits  in  opposition.* 

The  form  of  notice  of  motion  for  decree  commonly  adopted  is  to 
the  effect,  that  the  Court  will  be  moved  for  a  decree,  "  according  to 
the  prayer  of  the  plaintiff's  bill ;"  and  where  this  form  is  used,  the 
plaintiff  is  entitled  to  have  the  same  relief  as  he  might  have  had 
if  the  cause  had  been  brought  to  a  hearing,  in  the  ordinary  way.  ^ 

The  plaintiff  and  defendant  respectively  are  at  liberty  to  file  affi- 
davits in  support  of,  and  in  opposition  to  the  motion ;  and  to  use 
the  same  on  the  hearing  thereof  The  evidence  in  chief  on  such 
motion  is  ordinarily  taken  upon  affidavit ;  and  where  the  motion  is 
made  after  answer  filed,  the  answer  is,  for  the  purposes  of  the  mo- 
tion, to  be  treated  as  an  affidavit ;  and  the  plaintiff  has  been  allowed 
to  cross-examine  the  defendant  thereon.* 

1  Dugield  V.  Sturges,  9  Hare,  App.  87  ;  Blake  v.  Cox,  1 W.  E.  124,  V.  C.  W. 

2  Wilson  V.  Cossey,  14  Grant,,  80. 

3  Gwyon  v.  Gwyoii,  i  K.  &  J.  2ii. 

4  Gill  V  Rayner,  i  K.  &  J.  395. 

5  Norton  v.  Steinkopf,  Kay,  45  ;  ib.  App.  lo-. 

6  Wightman  v.  Wheelton,  23  Beav.  397  :  3  Jur.  N.  S.  124  [  Rehden  v.  Wesley,  26  Beav.  432 :  Brumfii 

V.  Hart,  9  Jur.  N,  S.  12  :  11  W.  R.  53.  V.  C.  S. 
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Order  271  provides  that  "  Where  it  is  made  to  appear  to  the  Court 
that  it  would  be  conducive  to  the  ends  of  justice  to  permit  a  notice  of " 
motion  for  decree  to  be  served  before  the  time  for  answering  has  ex- 
pired, the  plaintiff  may  apply  to  the  Court  or  a  Judge,  exparte  for 
that  purpose,  at  any  time  after  the  bill  has  been  filed,  and  the  Court, 
if  it  thinks  fit,  may  order  the  same  accordingly,  and  when  such  per- 
mission is  granted,  the  Court  is  to  give  directions,  as  to  the  service 
of  the  notice  of  motion  and  filing  of  the  affidavit,  as  it  deems  expe- 
dient." This  order  is  taken  from  Order  17  of  the  Orders  of  June 
1853,  under  which  it  has  been  held  "that  a  plaintiff  is  not  entitled,  as 
of  course  to  a  decree  before  the  time  for  answering  the  bill  has  ex- 
pired :  some  special  ground  must  be  shewn  to  iiiduce  the  Court  to 
grant  it.^  A  plaintiff  after  giving  notice  of  motion  for  a  decree 
cannot  abandon  such  proceeding,  and  set  the  cause  down  for  hear- 
ing in  the  usual  way  : — if  he  desires  to  do  so,  he  must  apply  to  the 
Court  for  leave.^  Motions  for  decree  may  be  set  down  at  any  time 
before  the  Court  enters  on  the  paper.^  Where  a  defendant  by  his 
answer  sets  up  a  stated  account,  the  plaintiff  does  not  admit  the  de- 
fence by  bringing  on  the  cause  by  way  of  motion  for  decree :  and 
the  proper  decree  in  such  a  case  is  a  reference  as  to  such  alleged  ac- 
count.* 

If,  after  the  times  allowed  for  filing  affidavits  have  elapsed,  it  is , 
desirable  to  file  an  affidavit,  or  a  further  affidavit,  an  order  for  leave 
to  do  so  win  be  necessary.  Such  order  may  be  obtained  on  a  spe- 
cial application,  supported  by  an  affidavit  showing  a  case  for  the 
indulgence ;  and  the  applicant  wiU  usually,  have  to  pay  the  costs 
of  the  application. 

If  the  defendant  desires  to  read  his  own,  or  a  co-defendant's 
answer,  in  support  of  his  case,  he  must  give  notice  thereof  to  the 
plaintiff;^  but  if  the  plaintiff  reads  part  of  a  defendant's  answer 
against  him,  without  notice,  the  defendant  may  read  the  'whole  of 
his  answer,  without  notice.^ 

1  Davidson  v-  McKiUop,  4  Grant,  146. 

2  McLaughlin-v.  Whitesides,  1  Cham.  R.  56. 

3  Clarke  v.  Hall,  7  Grant,  339. 

4  NeU  v.  Neil,  15  Grant,  110. 

5  Stefikeiis  v.  Heathcote,  i  Dr.  &  S.  138 ;  6  Jur.  N.  S.  312  :  and  see  Barrack  v.  M'Cullough,  3  K.  & 

J.  no  ;  Rushoztt  V.  Turner,  i  Dr.  Sl  S.  140,  n.  ;  Wighitiian  v,    Wheelton,  23  Beav.  397 ;  3  Jnr. 
N.  S.  124. 

6  Stephens  v,  Heathcote  nhi  sup.  « 
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Order  272  provides  that,  "  Upon  the  hearing  of  a  motion  for  a 
decree,  the  Court  may,  instead  of  either  granting  or  refusing  the 
application,  give  such  directions  for  the  examination  of  either  parties 
or  witnesses,  or  for  the  making  of  further  enquiries,  or  with  respect 
to  the  further  prosecution  of  the  suit,  as  the  circumstances  of  the 
case  may  require,  and  upon  such  terms  as  to  costs  as  it  may  think 
right."  It  may  here  be  mentioned  that  a  notice  of  motion  for  a 
decree  is  i^ot  to  be  treated  as  an  ordinary  motion  in  the  course  of  a 
cause  which  the  plaintiff  is  at  liberty  to  abandon  on  the  usual  terms. 
The  plaintiff  having  given  a  notice  of  motion  for  a  decree  cannot 
without  leave  abandon  that  mode  of  hearing  the  cause,  and  proceed 
to  a  hearing  in  the  ordinary  way.^  Where,  in  a  mortgage  suit,  a 
defendant  by  answer  admitted  the  making  of  the  mortgage,  but 
denied  an  alleged  agreement  to  pay  an  increased  rate  of  interest, 
and  set  up  a  tender  of  the  amount  he  contended  was  properly  due 
on  the  mortgage,  and  claimed  his  costs,  it  was  held  not  to  be  a  case 
where  the  plaintiff  was  entitled  to  a  prcecipe  decree.  The  plaintiff's 
solicitor  asked  that  if  the  referee  considered  the  decree  erroneous,  it 
might  be  amended  by  inserting  a  direction  for  the  Master  to  enquire 
as  to  the  alleged  tender — held  that  such  an  amendment  could  not  be 
made,  the  decree  being  one  which  could  not  be  issued  on  jprcecipe, 
and  that  a  decree  so  issued  could  contain  no  special  directions  or 
provisions.^ 

All  witnesses  who  have  made  affidavits,  either  on  behalf  of  the 
plaintiff  or  of  the  defendant,  are  liable  to  cross  examination.^  kThe 
plaintiff  is  entitled  to  cross-examine  any  defendant  upon  his 
answer;*  and  where  the  plaintiff  gives  notice  of  his  intention  to  use 
a  defendant's  answer  against  a  co-defendant,  the  co-defendant  may 
cross-examine  upon  the  answer  f  and  where  a  defendant  gives  notice 
to  use  his  or  a  eo-defendailts's  answer  against  the  plaintiff,  he,  or 
the  co-defendant  as  the  case  may  be,  may  be  cross-examined  by  the 
plaintiff;"  the  answer  in  such  cases  being  treated  as  an  affidavit. 
And  even  where  the  plaintiff  had  given  notice  to  use  the  defen- 
dant's answers  as  affidavits,  in  support  of  his  motion  for  a  decree,  he 

1  McLaughlin  v   Whitesides,  7  Grant,  515, 

2  Rossv.  Voder,  3  Cham.  B,  236. 

3  Order  268  ;  Williajizs  v.  Williams,  17  Beav.  156 :  17  Jur.  434. 

4  Wightman  v.  IVheelton,  23  Beav.  397  :  3  Jur.  N.  S.  124  ;  Rehden  v.  Wesley,  26  Beav.  432  ;    Bmvtfit 

V.  Hart,  g  Jur.  N.  S.  12  ;  11  W.  R.  53.  V.  C.  S.  ^  ^   ,  „ 

5  ReJiden  v.  Wesley,  and  Wightman  v.  Wheelton,  ubi  sup,  ;  Dawkins  v.  Mortaif,  i  J.  S  ti.  339. 

6  See  Rekden  v.  Wesley,  and  Wightman  v.  Wheeltoti,  ubi  sup. 


520  MOTION  FOR  A  DECREE. 

was  allowed  to  cross-examine  the  defendants  on  the  answers,  with- 
out prejudice  to  the  right  of  the  other  defendants  to  object  to  the 
cross-examination  being  used  against  them  i'^  but  when  no  notice  is 
given  of  the  intention  to  read  the  answer  of  the  defendant,  and  it 
is  read  as  an  admission,  and  not  as  an  affidavit,  he  cannot  be  cross- 
examined  upon  it.^ 

If  the  plaintiff  fails  to  appear  when  the  motion  is  called  on,  the 
defendant's  counsel  may  apply  to  have  the  bill  dismissed  with  costs, 
and  need  not,  it  seems,  for  this  purpose  produce  an  affidavit  of  the 
defendant's  having  been  served  with  the  notice  of  motion.^  Where 
the  defendant  fails  to  appear,  the  plaintiff  may  move  for  the  decree 
in  his  absence,  subject  to  the  production  of  an  affidavit  of  service  of 
the  notice ;  but  the  Court  has,  in  such  case,  allowed  the  decree  to 
be  reopened  on  motion.*  The  affidavit,  in  either  case,  shoxild  be 
filed  at  the  Record  and  Writ  Clerk's  Office,  and  an  office  copy  be 
produced  to  the  Registrar,  at  the  latest  before  the  rising  of  the 
Court  on  the  day  on  which  the  application  is  made.^  If  neither 
party  appears  on  the  motion,  it  will  be  struck  out  of  the  paper. 

Upon  hearing  a  motion  for  a  decree,  it  is  discretionary  with  the 
Court  to  grant  or  refuse  the  motion,  or  to  make  an  order  giving 
such  directions  with  respect  to  the  further  prosecution  of  the  suit  as 
the  circumstances  of  the  case  may  require,  and  to  make  such  order 
as  tO(,costs  as  it  may  think  right.^  The  decree  or  order  is  drawn  up, 
passed,  and  entered  in  the  manner  hereafter  explained,  in  treating 
of  decrees  made  on  the  hearing  of  the  cause.'  After  an  unsuccessful 
motion  for  a  decree,  the  bill  has  been  allowed  to  be  amended.^ 

Upon  an  appeal  from  the  whole  decree,  made  on  motion  for 
decree,  the  plaintiff  has  the  right  to  begin.^ 

I '  Rehden  v.  Wesley,  ubi  sup. 

2  See  Dawkins  v.  Mortati,  i  J.  &  H.  339,  341  ;  Cousins  v.   Vasey,  9  Hare,  App.  61  ;  Stephens  v, 

Heatluote,  i  Dr.  &  S.  138  :  6  Jur.  N.  S.  312. 

3  Marter  v.  Jtarter,  12  W.  E.  34,  M,  E. 

4  Hughes  v.  JoiieSt  26  Beav.  24. 

6  Lord  Milltovm  v.  Stuart,  8  Sim.  34 ;  Seton,  29. 

6  Order  272.    See  Thomas  v.  Bernard,  5  Jur.  N.  S.  31 :  7  W.  R.  86,  V.  0.  K.i  Warde  v.  Dickson,  6, 

Jur.  N.  S.  698:  7  W.  R.  148,  V.  C.  K.;  Raworth  v,  Parker,  i  K.  &  J.  163;  Norton  v  Steinkopf, 
Kay,  45;  *.  App.  10;  RoMnson  v.  Lowater,  2  Eq  Eep,  1072,  L  J.J. 

7  For  lorm  of  decree  on  motion,  see  Seton,  26. 

8  Thomas  t.  Bernard,  6  Jur.  N.  S.  31 :  7  W.  R.  86,  V.  0.  K. 

9  Birlcenhead  Docks  v.  Laird,  4  De  G.  M.  &  0.  732. 
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By  bringing  a  cause  to  a  hearing  on  a  motion  for  a  decree,  con- 
siderable delay  is  saved ;  it  is,  therefore,  the  better  course  for  a 
plaintiff  to  follow,  where  he  expects  to  be  able  to  prove  his  case  by 
affidavit ;  but  where  he  desires  to  examine  witnesses  in  chief,  orally, 
he  should  file  replication.^ 


CHAPTER    XXI. 

REPLICATION. 


After  the  defendant  has  fuUy  answered  the  bill  the  plaintiff,  if  he 
determine  not  to  move  for  a  decree,  or  his  motion  has  been  refused, 
must  file  a  replication  :  ^  unless,  where  an  answer  has  been  filed,  .he 
decides  to  go  to  a  hearing  of  the  cause  on  bill  and  answer. 

Our  Order  149  provides  that "  One  replication  only  is  to  be  filed  in 
a  cause,  unless  the  Court  orders  otherwise ;  it  is  to  be  in  the  form  set 
forth  in  Schedule  H  hereunder  wi-itten,  or  as  near  thereto  as  cir- 
cumstances admit,  and  require ;  and  upon  the  filing  of  the  replica- 
tion the  cause  is  to  be  deemed  at  issue." 

If,  upon  the  answer  alone,  without  further  proof,  there  is  sufficient 
ground  for  a  final  order  or  decree,  the  plaintiff  must  proceed  to  a 
hearing  on  biU  and  answer,  without  entering  into  evidence :  as 
where  the  plaintiff  makes  his  title  by  a  will  or  other  conveyance  in 
the  defendant's  hands,  and  the  defendant,  by  his  answer,  confesses 
it,  or  where  a  trust  is  confessed  by  the  answer,  and  nothing  further 
is  required  than  to  have  the  accounts  taken.^ 

Order  152  provides  that,  "  Where  the  plaintiff  has  not  obtained 
an  order  to  amend  his  bill,  he  is  either  to  file  his  replication,  or  set 
down  the  cause  to  be  heard  on  biU  and  answer,  within  one  month 
after  the  filing  of  the  last  answer." 

1  See  aTite. 

2  Ord.  14:9.Dujfleld  v.  Stwrges,  9  Hare,  App.  87;  Blake  v.  Cox,  1  W.  R.  124,  V.  C.  W. 
8  Wyatfs  P.  R.  374. 
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A  cause  is  now,  however,  rarely  heard  on  bill  and  answer.  The 
only  advantage  in  doing  so,  instead  of  hearing  it  on  motion  for 
decree,  is,  that  the  month's  notice  is  thereby  saved ;  but,  on  the 
other  hand,  where  a  cause  is  heard  upon  bill  and  answer,  the  answer 
must  be  admitted  to  be  true  in  aU  points,  and  no  other  evidence 
will  be  admitted :  unless  it  be  matter  of  record  to  which  the  answer 
refers,  and  which  is  proveable  by  the  record  itself,^  or  documents 
proved  as  exhibits  at  the  hearing.^  It  therefore  behoves  the  plaintiff 
to  look  attentively  into  the  answer ;  and  if  he  finds  that  the  effect 
of  the  defendant's  admissions  is  avoided  by  any  new  matter  there 
introduced,  he  should  serve  notice  of  motion  for  a  decree,^  or  reply  to 
the  answer,  and  proceed  to  establish  his  case  by  proofs.*  If  the 
plaintiff  decides  upon  having  the  cause  heard  upon  bill  and  answer 
against  one  or  aU  of  the  defendants,  he  must  proceed  in  the  manner 
hereafter  pointed  out. 

We  have  seen  before,  that  a  replication  to  a  general  disclaimer  to 
the  whole  biU  is  improper :  although,  when  a  disclaimer  to  part 
of  the  bill  is  accompanied  by  a  plea  or  answer  to  another  part,  there 
may  be  a  replication  to  such  plea  or  answer.^ 

A  replication  is  the  plaintiff's  answer  or  reply  to  the  defendant's 
answer.  By  replying  to  the  answer,  the  plaintiff  does  not  preclude 
himself  from  reading  any  part  of  the  answer  he  may  consider  essential 
to  assist  his  case. 

Only  one  replication  is  to  be  filed  in  each  cause,  imless  the  Court 
otherwise  directs.^ 

The  Court  will  not  as  of  course,  or  except  in  cases  of  necessity, 
give  the  plaintiff  leave  to  file  more  than  one  replication ;  '^  but  where 
the  replication  only  applied  to  some  defendants,  and  as  to  the  others 
the  cause  was  not  at  issue,  leave  was  given  to  file  a  second  replication 
against  such  other  defendants  ;  ^  and  where  upon  notice  of  motion  to 
dismiss  for   want  of  prosecution,  by  one  of  two  defendants,  the 

1  Legard  v   Sheffleld,  2  Atk.  377 ;  see,  however,  Stanton  v.  Percival,  3  W.  R.  391 :  24  L.  J.  Ch. 

369,  H.  L. 

2  Post;  Rtmltmd  v.  Stwgis,  2  Hare,  S20 ;  Chalk  v.  Raine,  7  Hare,  393 :  13  Jur.  981;  Seville  v.  Fitz- 

gerald 2  Dr.  &  War.  530  ;  contra,  Jones  v.  Griffith,  14  Sim.  262  :  8  Jur.  733. 

3  See  ante. 

i  Wyatt's  P  R.  375. 
6  lUd. 

6  Ord.  149. 

7  Stmton  v.  Taylor,  i  Hare,  608,  610  :  10  Jur.  386, 

8  Sogers  v.  Hooper,  2  Drew,  97. 
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plaintiff  filed  replication  against  sUch  defendant  alone,  the  other 
defendant  not  having  appeared,  the  Court  refused  the  motion,  on  the 
plaintiff  undertaking  to  dismiss  the  bill  against  the  defendant  who 
had  not  appeared,  but  ordered  the  plaintiff  to  pay  the  costs  of  the 
motion.  ^ 

Upon  filing  thf  replication,  the  cause  is  deemed  to  be  completely 
at  issue;  and  each  defendant  may,  without  any  rule  or  order, 
proceed  to  verify  his  case  by  evidence  ;  and  the  plaintiff  may,  in  like 
manner,  proceed  to  verify  his  case  by  evidence :  so  soon  as  notice  of 
the  replication  being  filed  has  been  duly  served  on  all  the  defen- 
dants who  have  filed  an  answer. 

The  form  of  the  replication  in  the  General  Orders  assumes  a  case 
where  the  plaintiff  desires  to  join  issue  as  to  one  of  the  defendants  ; 
to  hear  the  cause  on  biU  and  answer  as  to  another ;  and  to  take  the 
bill  as  confessed  as  against  a  third.^  Where,  however,  the  plaintiff 
does  not  desire  to  join  issue  with  any  defendant,  no  replication  can 
be  filed.^  The  fuU  title  of  the  cause,  as  it  stands  at  the  time  the 
replication  is  filed,  must  be  set  forth  in  the  heading  of  the  replication, 
but  only  the  names  of  such  of  the  defendants  as  have  appeared 
should  be  inserted  or  referred  to  in  the  body.*  If  a  defendants  name 
has  been  misspelt  by  the  plaintiff,  and  such  defendant  has  corrected 
the  same  by  his  answer,  but  the  plaintiff  has  not  afterwards  amended 
his  bill  with  respect  to  such  name,  the  correction  should  be  shown 
in  the  title  of  the  replication  f  in  the  body  of  the  replication,  how- 
ever, the  correct  name  only  should  be  inserted.  Where  any  defen- 
dant has  died  since  the  bill  was  filed,  the  words  "  since  deceased" 
should  follow  his  name  in  the  title,  but  his  name  should  be  omitted 
in  the  body  of  the  replication.  If  the  plaintiff  joins  issue  with  aU 
the  defendants,  their  names  need  not  be  repeated  in  the  body :  it  is 
sufficient,  in  such  case,  to  designate  them  as  "  aU  the  defendants"  ■ 
but  if  he  does  not  join  issue  with  all,  the  names  of  the  defendants 
must  be  set  out  in  the  body.  The  names  of  those  defendants  who 
are  stated  in  the  bill  to  be  out  of  the  jurisdiction,  and  who  have  not 
answered,  must  be  inserted  in  the  title,  but  not  in  the  body  ;  and 

1  Eeanley  v.  ATyrakam,  5  Hare,  214.     As  to  when  a  second  or  further  replication  maybe  filed,  with- 

out special  leave,  see  Braithwaite's  Pr.  73. 

2  Ord.  149.  3  Braithwaite's  Pr.  72.  4  But  see  Order  697. 
5  Thus :  "  John  Jones  (in  the  bill  called  William  Jones)." 
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the  names  of  such  formal  defendants  as  have  been  served  with  a 
copy  of  the  bill  must  be  inserted  in  the  title  of  the  replication,  but 
only  such  of  them  as  have  answered  should  be  named  in  the  body.^ 

Our  order  150  provides  that  "A  plaintiff  is  to  admit  ia  his  repli- 
cation such  facts  alleged  by  the  answer  as  are  to  the  knowledge  of 
the  plaintiff  true :  or  as  he  can  readily  ascertain  to  be  true,  or  as  he 
has  reason  to  believe  and  doth  believe  to  be  true ;  and  it  shall  be 
sufficient  if  such  admissions  are  expressed  to  be  only  for  the  purpose 
of  the  suit  in  which  the  same  are  made."  Our  order  151,  that 
"  Admissions  are  in  aU  cases  where  it  is  practicable  to  be  by  refer- 
ence to  the  numbers  of  the  paragraphs  in  the  answers  to  which  they 
relate,  with  such  qualifications  as  may  be  necessary  or  proper  for 
protecting  the  interests  of  the  party  making  the  admissions;  and  it 
shall  not  be  accessary  or  proper  to  allege  ignorance  of  any  fact  stated 
in  the  answer,  or  any  other  reason  for  not  admitting  any  fact  therein 
alleged." 

The  replication  is  prepared  by  the  solicitor  of  the  plaintiff;  it 
must  be  written  on  paper  of  the  same  description  and  size  as  that  on 
which  bills  are  printed,  and  be  underwritten  with  the  name  and 
place  of  business  of  the  plaintiff's  solicitor,  and  of  his  agent,  if  any, 
or  with  the  name  and  place  of  residence  of  the  plaintiff  where  he 
acts  in  person,  and,  in  either  case,  with  the  address  for  service,  if 
any ;  and  the  replication  must  then  be  filed  at  the  Deputy 
Registrar  or  Record  and  Writ  Clerk's  office.  It  does  not  require  the 
signature  of  counsel. 

Our  Order  153  provides  that :  "Where  the  plaintiff  amends  his 
bill,  and  no  answer  is  put  in  thereto,  and  no  notice  of  an  application 
for  further  time  is  served  within  seven  days  after  service  of  the 
bill  as  amended,  the  plaintiff,  after  the  expiration  of  such  seven 
days,  but  within  fourteen  days  from  the  time  of  the  service  of  the 
bill,  is  either  to  file  his  replication,  or  set  down  the  cause  to  be 
heard  upon  bill  and  answer,  or  serve  notice  of  motion  for  a  decree.'' 
Our  Order  154  that  "Where  the  plaintiff  amends  his  biU  after 
answer,  and  a  defendant,  within  seven  days  after  the  service  of  the 
bill  as  amended,  serves  notice  of  an  application  for  further  time  to 

1  Braithwaite's  Pr.  75. 
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answer  the  amendments,  but  such  application  is  refused,  the  plaintiflF 
is,  within  fourteen  days  after  such  refusal,  either  to  file  his  replica- 
tion, or  set  down  the  cause  to  be  heard  on  bill  and  answer,  or 
serve  notice  of  motion  for  a  decree." 

Any  error  in  the  replication,  except  the  omission  of  the  names 
of  any  defendants,  may  be  corrected  by  amendment ;  but  an  order 
to  amend  is  necessary.  The  order  may  be  obtained  on  special 
motion  at  Chambers,  or,  by  consent.  Against  the  defendants  whose 
names  have  been  omitted,  another  replication  must  be  filed,  or  leave 
obtained  to  withdraw  the  existing  replicailon  and  file  another ;  and 
an  order  for  leave  so  to  do,  in  either  case,  must  be  obtained  in  like 
manner,  or  upon  special  motion  with  notice.^ 

The  solicitor  must  give  notice  of  the  filing  of  the  replication  to 
the  solicitor  of  the  adverse  party,  or  to  the  adverse  party  himself  if 
he  acts  in  person,  on  the  same  day  on  which  it  is-  filed.^  If  he 
neglects  to  do  so,  the  opposite  party  should  move  that  the  time  for 
him  to  take  the  next  step  may  be  extended  :^  not  that  the  replica- 
tion may  be  taken  ofi"  the  file.  Where  a  replication  was  filed  several 
years  after  the  filing  of  the  answer  by  a  difierent  solicitor  from  the  one 
who  had  filed  the  bUl,  but  no  order  changing  the  solicitor  had 
been  taken  out  and  no  notice  of  filing  replication  given,  the 
replication  was  ordered  to  be  taken  ofi"  the  files  and  the  bill 
dismissed.* 

The  notice  must  be  served  before  four  o'clock  in  the  evening, 
except  on  Saturday,  when  it  must  be  served  before  two  o'clock  in 
the  afternoon.  If  served  after  these  hoiirs,  the  service  will  be 
eonsidered  to  have  been  made  on  the  following  day,  or  Monday,  as 
the  case  may  be.^ 

In  giving  notice  of  the  filing  of  replication,  the  most  convenient 
course  is  to  serve  a  copy  of  the  replication ;  but  it  is  not  essential 
to  do  so ;  and  if  not  done,  the  notice  must  show  the  purport  of  the 
replication.®  The  time  for  closing  the  evidence  is  computed  from  the 
day  on  which  the  replication  is  filed. 

1  Stinton  v.  Taylor,  4  Hare,  608,  610 :  10  Jur.  386 ;  Braithwaite'a  Pr.  318. 

2  Ord  46.    In  practice,  it  is  usual  to  serve  the  notice  on  all  the  defendants,  or  their  solicitors,  who 

have  appeared  :  .Braithwaite's  Pr.  79. 

3  Wright  V.  Aimle,  6  Hare,  107  :  11  Jur.  987 ;  Lloyd  v.  Solicitors'  Life  Assurance  Cmmpany,  3  W.  R. 

640,  v.  C.  W. ;  contra,  Johnson  v.  Tucker,  16  Sim.  599 :  11  Jur.  466. 

4  Rathhum  v.  Hiighes,  3  Cham.  R.  160. 

5  Ord.  410,  411. 

6  Braithwaite's  Pr.  79. 


526  REPLICATiON. 

Order  155  provides  that  "Where  a  defendant  puts  in  an  answer 
to  amendments,  the  plaintiff  must  either  file  his  replication,  or  set 
down  the  cause  to  be  heard  on  bill  and  answer,  or  serve  nbtice  of 
motion  for  a  decree,  within  fourteen  days  after  the  filing  of  such 
answer,  unless  he  obtains  in  the  meantime  an  order  for  leave  to 
amend  the  bill."  It  may  here  be  mentioned  that  Order  408  declares 
that  the  time  of  vacation  is  not  to  be  reckoned  in  the  computation 
of  the  times  appointed  or  allovp-ed  foi;  filing  replications  or  setting 
down  causes,  under  the  directions  of  Orders  152, 153, 154,  or  155. 

The  plaintiff  may,  however,  in  all  these  cases  apply  by  motion,  in 
Chambers,  upon  notice  to  the  defendants,  for  an  order  to  enlarge  the 
time  for  filing  replication.^ 

By  not  filing  replication  within  the  time  allowed  for  so  doing, 
the  plaintiff  subjects  himself  to  an  application  for  the  dismissal  of 
his  bill  for  want  of  prosecution;  but  the  replication  will  be 
received  and  filed  at  any  time  at  the  Deputy  Registrar's  or  Record 
and  Writ  Clerks'  Office,  if  it  appears  by  the  books  of  that  office  that 
the  cause  is  in  a  state  to  admit  of  its  being  filed,  even  after  notice  of 
motion  to  dismiss  has  been  served ;  and,  indeed,  to  do  so,  and  tender 
the  costs  of  the  motion,  is  generally  the  best  way  of  meeting  it.^ 

A  plaintiff  has  been  permitted,  on  motion,  to  withdraw  his 
replication,  and  set  his  cause  down  for  hearing  upon  bill  and 
answer.'   , 

Where  replication  is  withdrawn,  after  evidence  under  it  has  been 
entered  into,  the  order  should  providB  that  the  withdrawal  is  to  ba 
without  prejudice  to  such  evidence. 

It  has  sometimes  happened  that,  even  after  witnesses  have  been 
examined,  it  has  been  discovered  that,  owing  to  a  mistake,  no 
replication  has  been  filed :  in  such  cases,  the  Court  has  permitted 
the  replication  to  be  filed  nunc  pro  tunc}  And  it  seems  that  the 
Court  has  permitted  this  to  be  done  after  the  cause  has  come  on  for 
hearing,  and  the  reading  of  the  proofs  has  been  commenced.^ 

1  Ord.  412;  See  StintonM.  Taylor,  i  Hare,  608,  610:  10  Jur.  386;  Dalton  y.  Hayter,  9  Jur.  1000 

M.  E. 

2  Braitliwaite's  Pr.  78;  and  see  ante. 

3  Rogers  v.  Goore,  17  Ves.  130. 
i  Wyatt's  P.  R.  376. 

5  Rodney  v.  Eare,  Mos.  296 ;  see  also  Sealey  v.  Jagger,  3  Sim.  494,  497. 


Where  the  plaintiff  had  proceeded  in  the  qause  as  if  a  replication 
had  been  filed,  and  no  motion  was  made  by  the  defendant  to  have 
the  mistake  rectified ;  the  Court,  after  service  of  the  rule  to  produce, 
and  notice  of  the  examination  of  wittiesses,  allowed  a  replication  to 
bfe  filed  nunc  pro  tunc,  on  payment  of  costs.  ^ 

Replication  may  be  filed  to  an  answer  put  in  to  a  supplemental 
statement.^ 


CHAPTER   XXII. 

EVIDENCE. 


Section  I. — Admissions. 

The  cause  being  at  issue,  by  the  filing  of  the  replicatioii,  the  next 
step  to  be  taken  by  the  plaintiff  is  to  prepare  his  proofs.  The 
defendant  also,  if  he  has  any  case  to  establish  in  opposition  to  that 
made  by  the  plaintiff,  must,  in  like  manner,  prepare  to  substantiate 
it  by  evidence.  For  this  purpose,  both  parties  must  first  consider : 
what  is  necessary  to  be  proved ;  and  then,  the  manner  in  TVhich  the 
proof  is  to  be  effected ;  and,  in  treating  ofthese  subjects,  it  will  be  con- 
venient to  consider,  shortly,  the  general  rules  of  evidence.  With 
fespect  to  the  first  point,  it  may  be  laid  dbwn  as  an  indisputable 
proposition,  that  whatever  is  necessary  to  support  the  Case  of  the 
plaintiff,  so  as  to  entitle  him  to  a  decree  a^a,i'nst  the  defendtot,  or  of 
a  defendant,  to  support  his  own  case  against  that  of  the  plaintiff, 
must  be  proved  :  unless  it  is  admitted  by  the  other  party. 

Our  object  at  present,  therefore,  must  be  to  consider  what 
admis'sions  by  the  parties  will  preclude  the  necessity  of  proofs ;  and 
it  is  to  be  observed  that,  if  evidence  is  gone  into  to  prove  what  is 
admitted,  or  at  an  unnecessary  or  improper  length,  the  costs  of  such 
evidence  will  be  disallowed.^ 

1  Beckett  v.  Rees,  1  Grant,  434. 

2  Braithwaite's  Pr.  74.  ^ 

3  Harvey  v  ■  Mount,  8  Boav.  439  :  9  Jur.  741;  Smith  v.  CKwmbefs,  2  PHU,  221,  226:  11  Jiir.  1  69 

Mayor,  iso.,  of  Berwick  v.  Murray,  7  De  G.  M.  &  G.  497,  514 :  3  Jut.  N.  S.  1,  5. 
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Admissions  are  either : — I.  Upon  the  Record  ;  or,  II.  By  Agree- 
ment between  the  Parties.^ 

I.  Admissions  on  the  Record  may  be  :  Constructive,  namely, 
those  which  are  the  necessary  consequence  of  the  form  of  pleading 
adopted ;  or,  Actual,  namely,  those  which  are  positively  contained 
in  the  pleading. 

Actual  admissions  on  the  record  are  those  which  appear,  either  in 
the  biU,  or  in  the  answer. 

» 

The  facts  alleged  in  a  bill,  where  they  are  alleged  positively,  are 
admissions,  in  favour  of  the  defendants,  of  the  facts  so  alleged ;  and, 
therefore,  need  not  be  proved  by  other  evidence  :  for  whether  they 
are  true  or  not,  the  plaintiff,  by  introducing  them  into  his  bill,  and 
making  them  part  of  the  record,  precludes  himself  from  afterwards 
disputing  their  truth. 

The  plaintiff,  of  course,  cannot  read  any  part  of  his  own  biU  as 
evidence  in  support  of  his  case,  unless  where  it  is  corroborated  by 
the  answer;  as,  where  the  bill  states  a  deed,  or  a  will,  and  the 
defendant,  in  his  answer,  admits  the  deed  or  will  to  have  been 
properly  executed,  and  to  be  to  the  tenor  and  effect  set  forth  in  the 
bill :  in  such  case,  the  plaintiff,  having  read  the  admission  from  the 
answer,  may  read  his  bill,  to  show  the  extent  of  the  admission  made 
by  the  defendant.  In  strictness,  however,  this  can  hardly  be  called 
reading  the  bill  on  the  part  of  the  plaintiff:  since  the  reading  is 
only  allowed  because  the  defendant,  by  admitting  the  statement  to 
be  true  as  set  forth  in  the  bill,  has  to  that  extent,  made  that 
portion  of  the  bill  a  part  of  his  answer. 

In  general,  where  a  defendant  refers  to  a  document  for  greater 
certainty,  he  has  a  right  to  insist  upon  the  document  itself  being 
read  ;^  but  the  plaintiff  need  not,  on  that  ground,  reply  to  the 
answer,  but  may  set  the  cause  down  for  hearing  on  bill  and  answer, 
and  obtain  an  order  to  prove  the  document  viva  voce  or  by  affidavit 
at  the  hearing.' 

1  As  to  admissions  generally,  see  the  followiug  works  on  evidence  ;  T^aylor,  s.  653,  et  seq,;  Best,  ea. 

643,  632;  Gresley,  Pt.  I.  Chaps.  1,  2;  Powell,  151. 

2  Coxv.  AlUitgh.am,,}aia.  337,  339;  Lett  v.  Morris,  4 Sim.  807,  611. 

3  Fields  V.  Gage,  cited  Wyatt's  P.  R.  219;  o>ii  order  176. 
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With  respect  to  the  right  of  a  defendant  to  make  use  of  the 
plaiatiff' s  bill  as  an  admission  of  the  facts  therein  stated,  it  is  to  he 
observed,  that,  at  Common  Law,  the  general  rule  is,  that  a  bill  in 
Chancery  wiU  notbeevidence  except  to  show  that  such  a  bill  did  exist 
and  that  certain  facts  were  in  issue  between  the  parties,  in  orde?  to 
introduce  the  answer,  or  the  depositions  of  witnesses ;  and  that  it 
cannot  be  admitted  as  evidence  to  prove  any  facts,  either  alleged  or 
denied  in  the  bill.i  In  Courts  of  Equity,  however,  a  different  rule 
prevails,  and  the  biU  may  be  read  as  evidence,  for  the  defendant,  of 
any  of  the  matters  there  positively  averred.^ 

But  although  a  defendant  has  a  right  to  read  the  plaintiff's  bill 
as  evidence  against  him,  such  right  is  confined  to  the  bill  as  it  stands 
on  the  record.  If  the  bill  has  been  amended,  the  amended  biU  is 
the  only  one  upon  the  record,  and  the  defendant  has  no  right,  ia  that 
case,  to  read  the  original  bill  in  evidence.'  It  seems,  however,  that 
where  the  consequence  of  the  amendment  has  been  to  alter  the  ef- 
fect of  the  answer  to  the  original  bill,  or  to  render  it  obscure,  the 
defendant  has  a  right  to  read  the  original  biU,  for  the  purpose  of 
explaining  the  answer;*  and  in  a  cause  in  the  Court  of  Chancery 
in  Ireland,  Sir  Anthony  Hart,  L.  C,  in  deciding  upon  the  question 
of  costs,  read  from  the  defendant's  office-copy  certain  charges  in  the 
original  bill  which  had  been  expunged  by  amendment,  for  the  pur- 
pose of  ascertaining  quo  anvmo  the  biU  had  been  filed.  ^ 

A  biU  may  also  be  read  in  evidence  against  a  plaintiff,  although 
filed  by  him  in  another  suit.  In  such  case,  however,  it  wiU  be  ne- 
cessary to  prove  that  it  was  exhibited  by  the  direction,  or  with  the 
privity,  of  the  party  plaintiff  in  it :  "  for  any  person  may  file  a  bill 
in  another  person's  name."* 

Although  a  plaintiff,  by  his  replication,  denies  the  truth  of  the 
whole  of  the  defendant's  answer,  he  does  not  thereby  preclude  him- 
self from  reading  whatever  portion  of  it  he  thinks  will  support  his 
case :  except  the  answer  be  that  of  an  infant,  which,  as  we  have 
seen,  can  never  be  read  to  establish  a  fact  which  it  is  against  the 
infent's  interest  to  admit.^      The  answer  of  the  person  under  whom 

1  BaOeau  v.  RuMim,  2  Exoh.  E.  665  ;  2  Phil,  on  Evid.  37, 38;  Taylor  on  Evid.  b.  786. 

2  Ives  V.  Xedcalfe,  1  Atk.  63,  65. 

3  Bales  v.  Pom/ret,  Dan   141.  4  Ibid. 
6  Fitzgerald  v.  O'Flaherty,  1  Moll.  347. 

6  Wtliet  V.  Roberts,  1  Ch.  Ca.  64.  7  Amte. 
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he  derives  title,  may,  however,  be  so  read ;  and  therefore  it  has  been 
held,  that  if,  in  a  suit  to  establish  a  will  against  the  heir,  the  heir 
puts  in  his  answer  admitting  the  will,  and  dies  before  the  hearing, 
the  derivative  heir,  though  an  infant,  will  be  bound  by  the  admis- 
sion, and  the  execution  of  the  will  need  not,  in  such  case,  be 
proved.^  Of  course,  if  an  infant  heir  is  bound  by  the  admission  of 
his  ancestor,  such  an  admission  will  be  equally  binding  upon  an 
adult. 

Where  a  plaintiff  proposes  to  read  a  passage  from  the  defendant's 
answer  as  an  admission,  he  must  read  all  the  circumstances  stated 
in  the  passage ;  and  if  the  passage  contains  a  reference  to  any  other 
passage,  that  other  passage  must  be  read  also.^  But  where  a  plain- 
tiff in  reading  a  passage  from  a  defendant's  answer  has  been  obliged 
to  read  an  allegation  which  makes  against  his  case,  he  will  be  per- 
mitted to  read  evidence  to  disprove  such  allegation.^ 

With  respect  to  what  wiU  be  considered  as  such  an  admission  by 
an  answer  as  wiU  dispense  with  the  necessity  of  other  proof,  it  may 
be  stated,  that,  besides  those  expressions  which  in  words  admit  the 
fact  alleged  to  be  true,  a  statement  by  the  defendant  that  "  he  be- 
lieves," or  that  he  has  been  "  informed  and  believes,"  that  such  fact 
is  true,  will  be'sufhcient :  unless  such  statement  is  coupled  by  some 
clause  to  prevent  its  being  considered  as  an  admission.*  A  mere 
statement,  however,  in  an  answer,  that  a  defendant  has  been  in- 
formed that  a  fact  is  as  stated,  without  an  answer  as  to  his  belief 
concerning  it,  will  not  be  such  an  admission  as  can  be  read  as  evi- 
dence of  the  fact.  Such  an  answer  is,  in  effect,  insufficient ;  and  if 
the  plaintiff,  upon  reading  the  pleadings,  finds  such  a  statement  as 
to  a  fact  with  respect  to  which  it  is  important  to  have  the  defen- 
dant's behef,  he  should  cross  examine  him  on  the  answer. 

It  has  been  before  stated,  that  the  answer  of  an  infant,  being  in 
fact  the  answer  of  his  guardian  cannot  be  read  against  him.°  The 
answer,  however,  may,  it  seems,  be  read  against  the  guardian ;  and 
in  Beasley  v.  Magrath,^  the  answer  of  an  infant,  by  his  mother  and 

1  Robinson  v.  Cooper^  4  Sim.  131:  I^oak  v.  Foote,  ib.  >3^;  ante. 

2  Bartlett  v.  Qillard,  3  Ruas.  149;  see  also  Lady  Ormond  v.  Hutchinson,  13  Ves.  47,  53:  Rude  v. 

Whitchurch,  3  Sim.  662  :  Nurse  v.  Bunn,  6  Sim.  226;  Freeman  v.  Tatham,  5  Hare,  329,  336  :  10 
Jur.  686;  and  see  Taylor  on  Evid.  8.  660. 

3  Price  V.  Lytton,  3  Russ.  206. 

4  See  Pottery.  Potter,  1  Ves.  S.  274;  Billy.  Binney,  6  Ves.  738;  and  see  Woodhatch  v.  Freelamd,  11 

W.  R.  398,  V.  C.  K. :  see  also  Bird  v.  Lake,  1  H.  &  M.  111.  6  Ante.  2  Soh.  &  Let  34. 
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guardian  in  another  cause,  was  read  against  the  mother  in  her  own 
capacity.  And  it  seems,  that  where  a  defendant,  being  an  infant, 
answers  by  guardian,  and,  at  full  age,  neither  amends  nor  makes  a 
new  answer,  as  he  may  do,  but  prays  a  hearing  of  the  cause  de  novo, 
his  answer  is  evidence  against  him.^ 

The  answer  of  an  idiot  or  lunatic,  put  in  by  his  committee,  may 
be  read  against  Jiim ;  and  it  has  been  held,  that  the  answer  of  a 
person  of  weak  intellect,  put  in  by  his  guardian,  could  also  be  read 
against  him  ;^  but  it  is  doubtful  if  this  decision  would  now  be  fol- 
lowed.^ 

For  the  rules  of  practice  with  regard  to  reading  the  answer  of 
married  persons,  the  reader  is  referred  to  a  former  portion  of  this 
Treatise.* 

Cases  have  occurred,  in  which  a  defendant,  has  by  the  form  of 
his  answer,^ade  the  answer  of  a  co-defendant  evidence  against 
himself;  as,  where  a  defendant  stated  in  his  answer  that  he  was 
much  in  years,  and  could  not  remember  the  matter  charged  in  the 
bUl,  but  that  J.  S.  was  his  attorney  and  transacted  the  matter, 
whereupon  J.  S.  was  made  a  defendant,  the  answer  was  allowed  to 
be  read  against  the  original  defendant:  Lord  Cowper  being  of  opinion, 
that  the  words  in  the  first  answer  amounted  to  a  reference  to  the 
co-defendant's  answer.^ 

Interpleader  suits  form  an  exception  to  this  rule ;  and  the  answer 
of  one  defendant  may  be  read  against  a  co-defendant,  to  show  that 
adverse  claims  are  made.^ 

It  is  to  be  observed  that,  where  an  answer  has  been  rephed  to  gen- 
erally, it  cannot  (except  by  consent,)  be  read  as  evidence  on  the  part 
of  the  defendant  himself  In  disposing  of  the  question  of  coa<B^ 
however,  the  Court  will  permit  the  defendant's  answer  to  be, read 
in  his  own  behalf;^  and  it  has  been  held  that  a  peer's  answer  upon 
protestation  of  honour  may  alfeo  be  read  on  the  question  of  costs,  on 
behalf  of  the  defendant  who  has  put  it  in.^    Moreover,  the  Court  itself 

1  Hinde,  422. 

2  Leving  v.  Caverley,  Free,  in  Ch.  227. 

3  Ante ;  Micklethwaite  v.  Atkinson,  1  Coll.  173;  Percival  v.  Caney,  4  De  G.  4  S.  610:  14  Jur.  1056, 

1063;  S.  0.  nom.  Stanton  v.  Percival,  3  W.  R.  391 :  24  L.  J.  Ch.  369,  H.  L. 
i  Ante.  5  ^™»,  1  P.Wms.  301. 

6  Mastenrum  v.  Price,  1  0.  P.  Coop.  t.  Cott.  383;  Chetvet  v.  Jones,  ib.:  6  Mad.  267. 

7  Where  a  defendant  has  filed  an  answer,  an4  it  has  been  replied  to,  it  is  now  a  common  practice  to 

file  a  short  affidavit  hy  him,  verifying  the  statements  of  his  answer,  in  order  to  make  it  evidence 
on  his  own  behalf :  Barrack  v.  M'Culloch,  3  K.  &  J.  110  :  3  Jur.  N.  S.  180;  and  see  Williams  v. 
Williams,  10  Jur.  N.  S.  608  :  12  W.  K.  663,  V.  C.  K. 

8  Vancowoer  v.  Bliss,  11  Ves.  463;  Howell  v.  George,  1  Mad.  1,  13;  and  see  Xorgan  &  Davey,  85. 

9  Dawson  v.  Ellis,  IJ.  &  W.  624,  5'?6. 
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will  look  at  the  answer:  not  as  evidence  but  as  what  may  regulate  its 
discretion  with  respect  to  the  farther  investigation  of  particular  facts.^ 

Although  a  defendant  cannot  read  his  own  answer  as  evidence  for 
himself,  as  to  any  other  point  than  that  of  costs,  he  is  entitled  to 
have  the  benefit  of  his  answer,  so  far  as  it  amounts  to  a  denial  of 
the  plaintiff's  case,  unless  the  denial  by  the  answer  is  contradicted 
by  the  evidence  of  more  than  one  witness :  the  rule  of  Courts  of 
Equity  being,  that  where  the  defendant,  in  express  terms,  negatives 
the  allegations  in  the  biU,  and  the  evidence  is  that  of  only  one 
person  affirming  what  has  been  so  negatived,  the  Court  will  not 
make  a  decree.^  The  denial,  however,  by  the  answer,  must  in  such 
cases  be  positive  :  otherwise,  the  rule  will  not  apply ;  as  where  a 
defendant,  by  his  answer,  denies  a  fact  as  to  his  belief  only  f  or 
where  it  is  a  mere  constructive  denial,  by  the  filing  of  a  traversing 
note.*  * 

The  reason  for  the  adoption  of  this  rule,  by  the  Courts,  was : 
because,  there  being  a  single  deposition  only,  against  the  oath  of  the 
defendant  in  his  answer,  the  denial  of  facts  by  the  answer  was  equally 
strong  with  the  affirmation  of  them  by  the  deposition.®  Where, 
therefore,  there  were  any  corroborative  circumstances  in  favour  of 
the  plaintifi"s  case,  which  gave  a  preponderance  in  his  favour,  the 
Court  departed  from  the  rule,  and  either  made  a  decree,  or  directed 
an  issue.^  Thus,  where  a  bill  was  filed  for  the  specific  performance 
of  an  agreement,  which  the  defendant  denied  by  his  answer, 
but  an  agreement  was  proved  by  one  witness,  and  there  was  also 
evidence  to  prove  the  defendant's  confession  of  it,  besides  other 
corroborative  circumstances,  a  decree  was  made.'  So,  where  a 
defendant  had  denied  notice  of  a  previous  mortgage,  which,  however, 
was  proved  by  a  single  witness,  and  it  was  also  proved,  by  other 
evidence,  that  upon  an  application  being  made  to  the  defendant  on 

1  miler  V.  Oow,  1  Y.  &  C.  C.  C.  56,  69. 

2  Pember  t.  Mathers,  1  Bro.  C.  C.  52 ;  see  also  Kingdome  v.  Boakes,  Preo.  in  Oh.  19 :  Wakelin  v. 

Walthal,  2  Oh.  Ca.  8  ;  Alam  v.  JoMrdan,  1  Vem.  161;  Christ's  Coll.  Cam.  v.  WiMrm^ton,  2 

Vem.  283 ;  Bime  v.  Dodd,  2  Atk,  276  ;  Olynn  v.  Bank  of  Englamd,  2  Ves.  S.  38 ;  Mortimer  v. 

Orchard,  2  Ves.  J.  243 ;  Lord  Crarlstown,  v.  Johnston,  8  Ves.  170  ;  Cooth  v.  Jackson,  6  Ves.  40  ; 

Evans  v.  Bicknett,  iS.  174, 183  :  Cooke  v.  Clayworth,  18  Ves.  12  ,  Holdemesse  v.  Rankin,  2  De  G. 

F  &  J.  258,  272 ;  6  Jur.  N.  S.  903  ;  and  see  Williams  v.  Williami,  10  Jur,  N.  S.  608  ;  12  W.  R. 

663,  V.  C.  K. 
8  Arnot  v.  Bitcoe,  1  Ves  S.  95;  97  ;  Hughes  ^r.  Gamer,  2  Y.  &  C,  Ex.  328,  385. 
4  See  ante. 
6  Walton  V.  Bobbs,  2  Atk.  19. 

6  Pember  v.  Mathers   Walton  v.  Hobbs,  Bine  v.  X>odd,  and  Janson  v.  Bwny,  2  Atk.  140 ;  see  also 

JRe  Barfs  Trust,  4  K.  &  J.  219. 

7  OnJy  T.  Walker,  3  Atk.  407,  408. 
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behalf  of  the  previous  mortgagee  for  an  account,  he  observed :  "  You 
have  no  right,  fbr  your  mortgage  is  not  registered,"  Lord  Redesdale 
held,  that  the  testimony  of  the  witness,  who  proved  the  notice 
directly,  was  confirmed  by  that  observation,  which  showed  that  the 
defendant  had  investigated  the  subject,  and  relied  on  the  neglect  to 
register  the  mortgage.^ 

Upon  the  same  principle,  where  a  parol  agreement,  with  part 
performance,  is  insisted  upon  in  a  bill,  and  the  agreement  is  denied 
by  the  answer,  yet,  if  it  is  proved  by  one  witness,  and  supported  by 
circumstances  of  part  performance,  such  as  delivery  of  possession, 
the  specific  performance  of  the  agreement  has  been  decreed.^  In 
Buch  cases,  however,  if  the  defendant,  by  his  answer,  denies  the 
agreement  set  up  by  the  biU,  and  his  denial  is  confirmed  by  circum- 
stances, the  Court  will  not  decree  a  specific  performance,  although 
the  case  made  by  the  bill  is  corroborated  by  one  witness.*  And 
where  a  particular  agreement  by  parol,  namely,  an  agreement  to 
grant  a  lease  for  three  lives,  was  stated  in  the  biU,  and  proved  by 
one  witness,  and  confirmed  by  acts  of  part  performance,  but  the 
answer  admitted  an  agreement  for  one  life  only,  and  was  supported 
by  the  testimony  of  one  witness,  the  Court  refused  to  decree  for  the 
plaintifi" :  the  evidence  of  part  performance  being  equally  applicable 
to  either  agreement.* 

Sometimes,  the  Court  gave  the  defendant  an  opportunity  of  trying 
the  case  at  Law,  when  the  plaintiff's  case  was  supported  by  the 
evidence  of  only  one  witness  and  corroborating  circumstances  f  and 
sometimes  the  Court  directed  the  answer  of  the  defendant  to  be  read 
as  evidence.®  As  the  practice  of  directing  an  issue,  in  a  case  of  this 
description,  was  intended  solely  for  the  satisfaction  of  the  defendant, 
it  was  by  no  means  compulsory  upon  the  defendant  to  take  one ;  and 
if  the  defendant  declined  an  issue,  the  Court  itself  was  bound  to 
give  judgment  upon  the  question  whether  the  circumstances 
outweighed  the  effect  of  the  rule,  so  as  to  authorise  a  decree  against 
the  denial  in  the  answer. 

1  £iddulph  V.  St.  John,  2  Boh.  &  Lef.  532. 

iJUorphetty  t^orees,  1  Swanst,  172, 182.  .„„,„„„  ,    , 

3  PUling  V.  Armitage,  12  Ves.  78,  79  ;  Money  v.  Jordan,  2  De  G.  M.  &  u.  318  ;  S.  C.  nmn.  Jordan 

V.  Money,  5  H.  f .  Ca.  185. 

4  Lindsay  v.  Lynch,  2  Soh.  &  Lef.  1,  7.  ,,,„„., 

5  ^aat  India  Qornptny  ''■  Donald,  9  Ves.  275,  283,  284 ;  Ibbottson  v-  Rhodes,  1  Eq.  Ca.  Ab.  229,  pi 

13 :  2  Vera.  654  ;  Peniber  v,  Uathers,  1  Bro.  C.  C.  52 :  Savage  v.  Broeksopp,  18  Ves.  336—337. 

6  Ibbottson  v.  Rhodes  vM  sup. 
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II.  Admissions  fcy  agreement  between  the  parties  are  those  which, 
for  the  sake  of  saving  expense  or  preventing  delay;  the  parties,  or 
their  solicitors,  agree  upon  between  themselves. 

With  respect  to  admissions  of  this  description,  as  they  must 
depend  entirely  upon  the  circumstances  of  each  case,  little  can  now 
be  said  respecting  them,  beyond  drawing  to  the  practitioner's  notice 
the  necessity  there  exists  that  they  should  be  clear  and  distinct. 
In  general,  they  ought  to  be  in  writing,  and  signed  either  by  the 
parties  or  their  solicitors ;  and  the  signature  of  the  solicitor  employed 
by  the  party  is  considered  sufficient  to  bind  his  principal :  the  Court 
inferring  that  he  had  authority  for  that  purpose.^  It  does  not, 
however,  appear  to  be  necessary  that  an  agreement  to  admit  a 
particular  fact  should  be  in  writing;  and  where,  at  Law,  the 
plaintiff's  attorney  swore  that  he  had  proposed  that  the  defendant 
should  acknowledge  a  warrant  of  attorney,  so  as  to  enable  the 
deponent,  if  it  should  become  necessary,  to  enter  up  judgment 
thereon,  and  that  the  defendant  had  accepted  his  offer,  it  was  con- 
sidered well  proved  that  the  defendajat  had  agreed  to  acknowledge 
the  instrument  for  all  purposes,  and  that  the  plaintiff  was  at  liberty 
to  act  upon  the  instrument  without  the  necessity  of  producing  the 
subscribing  witness.'' 

It  is  to  be  remarked,  that  although  the  Courts  are  disposed  to 
give  every  encouragement  to  the  practice  of  parties  or  their  solicitors 
agreeing  upon  admissions  among  themselves,  they  will  not  sanction 
an  agreement  for  an  admission  by  which  any  of  the  known  principles 
of  the  Law  are  evaded ;  and,  therefore,  where  a  husband  was  willing 
that  his  wife  should  be  examined  as  a  witness  in  an  action  against 
him  for  a  malicious  prosecution.  Lord  Hardwicke  refused  to  allow 
her  examination  :  because  it  was  against  the  policy  of  the  Law  to 
allow  a  woman  to  be  a  witness,  either  for  or  against  her  husband.^ 
Upon  the  same  principle,  where  the  Law  requires  an  instrument  to 
be  stamped,  the  Court  wiU  not  give  effect  to  an  agreement  between 
the  solicitors  to  waive  the  objection  arising  from  its  not  being 
stabiped.* 

1  yimjig  V.  Wright,  1  Camp.  N.  P.  139 :  Gainsford  v.  Oarmmr,  2  *.  9 ;  Lamg  v.  Kaine,  2  Bos.  & 

P  85.  ' 

2  Marshall  v.  Clig,  i  Camp.  N  P.  133. 

3  Barker  v,  Dixie,  Rep.  t.  Hardwicke,  264. 

4  Oioen  V.  Thomas  3  M.  &  K.  363,  357  ;  see,  however,  Orange  v.  Pickfordf  and  Thoin^on  r.  Webster 

cited  Seton  16. 


ADMISSIONS.  585 

To  save  expense,  it  has  been  receutly  enacted  in  England,  that 
where  all  the  'parties  to  a  suit  are  competent  to  make  admissions, 
any  party  may  call  on  any  other,  by  notice,  to  admit  any  document 
saving  ali  just  exceptions.^ 


Section  II. — The  Onus  Probandi. 

Having  ascertained  what  matters  are  to  be  considered  as  admitted 
between  the  parties,  either  by  the  pleadings  or  by  agreement,  the 
next  step  is  to  consider  what  proofs  are  to  be  adduced  in  support  of 
those  points  which  are  not  so  admitted. 

In  considering  the  question  of :  what  matters  are  to  be  proved 
in  a  cause,  the  first  point  to  be  ascertained  is,  upon  whom  the 
burthen  of  the  proof  lies  ?  And  here  it  may  be  laid  down,  as  a 
general  proposition,  that  the  point  in  issue  is  to  be  proved  by  the 
party  who  asserts  the  affirmairive,  according  to  the  maxim  of  the 
Civil  Law  :  "  £i  vncwmhit  probatio  qui  dicit,  non  qui  negat."^  This 
rule  is  common,  as  weU  to  Courts  of  Equity  as  to  Courts  of  Law  ; 
and,  accordingly,  when  a  defendant  insists  upon  a  purchase  for  a 
valuable  consideration,  without  notice,  the  fact  of  the  defendant,  or 
those  under  whom  he  claims,  having  had  notice  of  the  plaintiff's 
title,  must  be  proved  by  the  plaintiff.*  So,  where  a  /erne  covert, 
having  a  separate  property,  had  joined  with  her  husband  in  a  security 
for  money  which  it  was  the  object  of  the  bill  to  recover  from  her, 
(her  husband  being  dead,)  and  the  defendant,  by  her  answer,  ad- 
mitted that  she  had  signed  the  security,  but  alleged  that  she 
had  done  so,  not  of  her  own  free  will,  but  under  the  influence 
of  her  husband.  Sir  John  Leach,  M.  R.,  held,  that  it  lay  upon  the 
wife^  to  repel  the  effect  of  her  signature,  by  evidence  of  undue 
influence,  and  not  upon  the  plaintiff  to  prove  a  negative.* 

In  general,  it  may  be  taken  for  granted,  that  wherever  a  prima  facie 
right  is  proved,  or  admitted  by  the  pleadings,  the  onus  probandi  is 

1  21  St  22  Vic.  c  27,  s.  7  ;  see  our  Order  168. 

2  On  this  subject,  see  the  following  works  on  evidence  :  1  Phillips,  662  :  Taylor,  s.  387  et  sea  •  Best 

s.  271 ;  Gresley,  388  ;  Starkie,  586 ;  Powell,  180. 

3  Byre,  v.  Dolphm.  2  Ball  &  B.  303  ;  Sawadtrs  t.  Lealie,  H.  616  ;  ante. 

4  Field  V.  Sowle,  4'Buas.  112. 
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always  upon  the  person  calling  such  right  in  question.^  And  here 
it  may  be  observed,  that  a  Court  will  always  treat  a  deed  or  instru- 
ment as  being  the  thing  which  it  purports  to  be,  unless  the  contrary 
is  shown ;  and,  therefor'e  it  is  incumbent  upon  the  party  impeachitig 
it,  to  show  that  the  deed  or  instrument  in  question  is  not  what  it 
purports  to  be ;  thus,  where  a  bond,  which  was  upon  the  face  of  it 
a  simple  money-bond  was  impeached  as  being  intended  merely  as 
an  indemnity-bond,  it  was  held,  that  the  burthen  of  proving  it  to 
be  an  indemnity-bond  lay  on  the  party  impeaching  it.^  So,  if  a  par- 
ty claims  two  legacies  under  two  different  instruments,  the  burthen 
of  showing  that  he  is  only  entitled  to  one,  will  lie  upon  the  person 
attempting  to  make  out  that  proposition;  for  the  Court  wiU  assume, 
that  the  testator,  having  given  the  two  lagacies  by  different  docu- 
ments, meant  to  do  so,  till  the  contrary  is  established.' 

Indeed,  in  all  cases  where  the  presumption  of  Law  is  in  favour 
of  a  party,  it  will  be  incumbent  on  the  other  party  to  disprove  it : 
though  in  so  doing  he  may  have  to  prove  a  negative ;  therefore, 
where  the  question  turns  oh  the  legitimacy  of  a  child,  if  a  legal 
marriage  is  proved,  the  legitimac;f  is  presumed,  and  the  party 
asserting  the  illegitimacy  ought  to  prove  it :  for  the  presumption  of 
Law  is  that  a  child  bom  of  a  married  woman  whose  husband  is 
within  the  four  seas,  is  legitimate,  unless  there  is  irresistible  evi- 
dence against  the  possibility  of  sexual  intercourse  having  taken 
place* 

It  is  important,  in  this  place  to  notice,  that  in  cases  where  it  is 
sought  to  impeach  a  will,  or  other  instrument,  on  the  ground  of 
iasanity,  the  rule  as  to  the  onus  probandi  is  :  that  "  where  a  party 
has  ever  been  subject  to  a  commission,  or  to  any  restraint  permitted 
by  Law,  even  a  domestic  restraint,  clearly  and  plainly  imposed  upon 
him  iu  consequence  of  undisputed  insanity,  the  proof,  showing  sanity, 
is  thrown  upon  him.  On  the  other  hand,  where  insanity  has  not  been 
imputed  by  relations  or  friends,  or  even  by  common  fame,  the  proof  of 
insanity,  which  does  not  appear  to  have  ever  existed,  is  thrown  upon 
the  other  side  :  which  is  not  to  be  made  out  by  rambling  through 

1  Banbury  Peerage,  1  S.  &  S.  163, 156. 

2  Nicol  V.  Vavghan,  6  BUgh.  N.  B.  104  ;  1  CI.  &  F.  49. 

'3  Lee  V.  Pain,  4  Hare,  216  ;  Eooley  v.  Hatton,  2  Dick,  461.  Where  two  legacies  are  given  to  the 
same  legatee,  by  the  same  instrument,  the  presumption  is  the  other  way ;  i6.  462. 

4  Head  v.  Head,  1  S.  *  S.  160  :  T.  &  R.  138  ;  see  also  Bury  v.  PhiUpott,  2  M.  &  K.  349,  362  ;■  Ear- 
gtavev.  Hargrave,  9  Beav.  652:  10  Jur.  957  ;  Plowes  v.  Boseey,  2  Dr.  &,  S.  146;  S'Jur.'N.  S. 
362,  V.  C.  K.  As  to  other  instances  of  presumptions  of  law,  see  the  following  works  on 
evidence  ;  1  Phillips,  467,  et  seq.;  Taylor,  s.  61,  et  leq.;  Best,  s.  306,  et  eeg ,- GT«sl«(y, '473j: 
Powell,  47. 
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the  whole  of  the  party,  but  must  be  applied  to  the  particular  date 
of  the  transaction.^ 

It  has  also  been  held,  that  where  general  lunacy  has  been  estab- 
lished, and  a  party  insists  upon  an  act  done  during  a  lucid  inter- 
val, the  proof  is  thrown  upon  the  party  alleging  the  lucid  interval ; 
and  that,  in  order  to  establish  such  an  interval,  he  must  prove  not 
merely  a  cessation  of  violent  symptoms,  but  a  restoration  of  mind 
to  the  party,  sufficient  to  enable  him  to  judge  soundly  of  the  act.^ 

It  may  also  be  stated,  generally,  that  whenever  a  person  obtains 
by  voluntary  donation  a  benefit  from  another,  the  onus  probandi  is 
upon  the  former,  if  the  transaction  be  questioned,  to  prove  that 
the  transaction  was  righteous,^  an3.  that  the  donor  voluntarily  and 
deliberately  did  the  act,  knowing  its  nature  and  effect.  Moreover, 
where  the  relation  of  the  parties  is  such  that  undue  influence  might 
have  been  used,  the  onus  probandi,  to  show  that  such  influence 
was  not  exerted,  is  upon  the  person  receivingthe  benefit.* 


Section  III. — Confined  to  Matters  in  Issue. 

It  is  a  fundamental  maxim,  both  in  this  Court  and  in  Court.'^  of 
Law,  that  no  proof  can  be  admitted  of  any  matter  which  is  not  no- 
ticed in  the  pleadings.'  This  maxim  has  been  adopted,  in  order  to 
obviate  the  great  inconvenience  to  which  parties  would  be  exposed, 
if  they  were  liable  to  be  affected  by  evidence  at  the  hearing,  of  the 
intention  to  produce  of  which  they  had  received  no  notice.  In  a  for- 
mer part  of  this  Treatise,  the  operation  of  this  rule,  in  requiring  the 
introduction  into  a  bill  of  every  fact  which  the  plaintiff^  intends  to 
prove,  has  been  pointed  out.^  It  has  also  been  shown,  that  the  same 
rule  applies  to  answers,  and  that  a  defendant  who  has  put  in  an 

1  White  V.  Wilson,  13  Ves.  87,  88;  and  see  The  Attomey-Oeneml  t.  Pamther,  3  Bro.  0.  C.  441, 

443  ;  Jacobs  V.  Richarde,  18  Beav.  300  :  18  Jur.  627. 

2  Hall  T.  Warren,  9  Ves.  605,  611. 
8  Cooke  V.  Lamotte,  15  Beav,  234. 

4  Hoghton  v.  Hoghton,  ib.  278 ;  Noitidge  v.  Prince,  2  Qi£E.  246 ;  fi  Jur.  N,  S.  1066  ;  Waileer  v.  Smith, 

29  Beav.  394. 
6  Whaley  v.  Norton,  1  Vera.  484  ;  QorOon  v.  Gordon  3  Swan»t.  472  ;  Olarlre  v.  Turton,  11  Ves.  240 ; 

WiUiams  v.  Llewellyn,  2  Y.  &  J.  68 ;  Ball  v.  Kaltby,  6  Pri.  240,  269 ;  Powys  v.  Mansfield,  6 

Sim.  566;  and  see  the  following  works  on  evidence  :  Taylor  s.  239,  etseq.;  Best,  s.  263,  et  seq.; 

Gresley,  230  ;  Powell,  220. 
6  Ante. 
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auriwer,  cannot  in  strictness  avail  himself  of  any  matter  in  his  de- 
fence which  is  not  stated  in  his  answer,  although  it  appears  in  his 
evidence.^  In  certain  cases,  however,  evidence  of  particular  facts 
may  be  given  under  general  allegations,  and,  in  such  cases,  there- 
fore, it  is  not  necessary  that  the  particular  facts  intended  to  be  proved 
should  be  stated  in  the  pleadings.  The  cases  in  which  this  excep- 
tion to  the  general  rule  is  principally  applicable,  are  those  where  th6 
character  of  an  individual,  or  his  general  behaviour,  or  (quality  of 
mind  comes  in  question  :  as  where,  for  example,  it  is  alleged  that  a 
man  is  non  compos,  particular  acts  of  madness  may  be  given  in  evi- 
dence, and  not  general  evidence  only  that  he  is  insane.^  So,  also, 
where  it  is  alleged  that  a  man  is  addicted  to  drinking,  and  liable  to 
be  imposed  upon,  the  evidence  should  not  be  confined  to  his  being  a 
drunkard,  but  particular  instances  may  be  given.^  In  like  manner, 
where  the  charge  in  a  bill  was,  that  the  defendant  was  a  lewd  woman, 
evidence  of  particular  acts  of  incontinence  was  allowed  to  be  read.* 
In  cases  of  this  nature,  however,  it  is  necessary,  in  order  to  entitle 
the  party  to  read  evidence  of  particular  facts,  that  they  should  point 
directly  to  the  charge  ;  and  therefore  it  has  been  held,  that  an  alle- 
gation in  a  bill,  that  a  wife  had  misbehaved  herself,  did  not  imply 
that  she  was  an  adulteress,  and  that  a  deposition  to  prove  her  one 
ought  not  to  be  read.^  And  so,  the  mere  saying  that  a  wife  did 
not  behave  herself  as  a  virtuous  woman,  will  not  entitle  her  hus- 
band to  prove  that  she  has  committed  adultery,  unless  there  is  an 
express  charge  of  the  kind  :^  for  the  virtue  of  a  woman  does  not  con- 
sist merely  in  her  chastity.' 

The  question,  how  far  particular  acts  of  misconduct  can  be  given 
in  evidence  under  a  general  charge  of  misbehaviour,  appears  to  have 
been  much  discussed  before  Lord  Talbot,  in  Wheeler  v.  Trotter :  ^ 
which  was  the  case  of  a  bill  filed  for  the  specific  performance  of  an 
agreement  to  grant  a  deputation  of  the  ofiice  of  Registrar  of  the 
Consistory  Court;  and,  amongst  other  defences  set  up  by  the  de- 

1  AiiU;  Smith  v.  Clarice,  12  Ves.  477,  480.    From  the  case  of  The  Lrniim  and  Birmingham  Baa- 

way  Company  v.  Winter,  C.  &;  P.  57,  62.  it  seems,  that  a  fact  brought  to  the  attention  of  the 
Court  by  the  evidence,  but  not  stated  upon  the  answer,  will  under  some  circumstances,  afford  a 
ground  for  inquiry,  before  a  final  decree. 

2  Clarke  v.  Periam,  2  Atk.  333,  340. 

3  Ibid. 

4  Clarke  v.  Feria/tfl,  vibi  sup.,  and  the  cases  there  cited. 

6  Hid. ;  Sidney  v.  Sidney,  3  P.  Wms.  269,  276 ;  1  C.  P.  Coop.  t.  Cott.  614,  n. 

6  Lord  DoVjerail  v.  Lady  DoneraU,  cited  2  Atk.  338. 

7  Per  Lord  Hardwicke,  In  2  Atk.  339. 

8  8  Swanst.  174,  n. 
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fendant's  answer,  it  was  alleged  that  the  plaintiff  was  not  entitled 
to  the  assistance  of  the  Court,  because  he  had  not  accounted  for 
divers  fees  which  he  had  received  under  a  deputation  authorizing 
him  to  execute  the  office,  and  had  taken  several  fees  which  were 
not  due,  and  concealed  several  instruments  and  writings  belonging 
to  the  office.  Upon  the  defendant's  attempting  to  read  proofs  as  to 
the  misbehaviour  alleged  in  such  general  terms  by  his  answer,  it 
was  objected  on  the  part  of  the  plaintiff,  that  the  charges  were  too 
general,  as  the  plaintiff  could  not  tell  what  proof  to  make  against 
them,  unless  he  examined  every  particular  fee  he  had  received,  and 
also  every  instrument  that  had  come  to  his  hands ;  and  that  the 
defendant  should  have  pointed  out  the  particular  facts  in  his 
answer,  so  that  the  plaintiff  might  be  enabled  to  know  how  to  clear 
himself  by  his  proof :  and  the  case  was  assimilated  to  that  of  an 
action  at  Common  Law  for  a  breach  of  covenant  to  repair,  where 
if  the  defendant  pleads  that  he  left  the  premises  in  repair,  the 
plaintiff  must,  in  his  replication,  show  particularly  what  part  is  out 
of  repair ;  and  to  an  indictment  for  barratry,  ivhich  may  be  gene- 
ral, yet  the  prosecutor  is  always  obliged  to  give  the  defendant  a  list, 
upon  oath,  of  the  particular  matters  that  are  intended  to  be  proved  : 
but  the  Lord  Chancellor  held,  that  although  the  matters  intended 
to  be  proved  might  have  been  more  precisely  put  in  issue,  by  enu- 
merating the  particular  facts,  yet  as  they  were  not  intended  to 
'  charge  the  plaintiff  with  any  particular  sums  received  more  than 
were  accounted  for,  but  to  show  a  general  misbehaviour  of  the 
plaintiff  in  his  office,  so  that  a  Court  of  Ec[uity  should  not  help  him, 
he  thought  that,  for  this  purpose,  they  were  sufficiently  put  in 
issue. 

The  cases  in  which  evidence  of  particular  facts  may  be  given 
under  a  general  allegation  or  charge,  are  not  confined  to  cases  in 
which  the  character,  or  quality  of  mind,  or  general  behaviour  of  a 
party  comes  in  issue.  The  same  thing  may  be  done,  where  the 
question  of  notice  is  raised  in  the  pleadings  by  a  general  allegation 
or  charge.  Thus,  where  the  defence  was  a  purchase  for  a  valuable 
consideration,  without  notice  of  a  particular  deed,  but,  in  order  to 
meet  that  case  by  anticipation,  the  bill  had  suggested  that  the  de- 
fendant pretended  that  she  was  a  purchaser  for  a  valuable  conside- 
»ration,  without  notice,  and  simply  charged  the  contrary  :  the  depo- 
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iitioa  of  a  witness,  wiio  proved  a  conversation  to  have  taken  place 
between  himself  and  a  third  person,  who  was  the  solicitor  of  the 
defendant,  ar.d  the  consequent  production  of  the  deed,  was  allowed 
to  be  read  as  evidence  of  notice.^  In  such  a  case,  the  question 
whether  the  party  has  notice  or  not,  is  a  fact,  which  should  be  put 
in  issue,  but  the  mode  in  which  it  is  to  be  proved  need  not  be  put 
upon  the  record :  for  the  rule  that  no  evidence  will  be  admitted,  in 
support  of  any  facts  but  those  which  are  mentioned  in  the  plead- 
ings, requires  that  the  facts  only  intended  to  be  proved  should  be 
put  in  issue,  and  not  the  materials  of  which  the  proof  of  those  facts 
is  to  consist.^  Thus,  in  a  case  of  pedigree,  if  Robert  Stiles  is 
alleged  to  be  the  son  of  John  Stiles,  that  fact  may  be  proved  in  any 
mode  which  the  rules  of  evidence  will  allow,  and  it  is  not  necessary 
to  state  that  mode  upon  the  record. 

It  is  upon  this  principle  that  documentary  evidence,  or  letters 
themselves,  are  not  specifically  put  in  issue.^  Indeed,  a  party  may 
prove  his  case  by  written  or  parol  evidence,  indifierently,  and  is 
under  no  more  restrictions  in  one  case  than  in  another.  It  is  not 
necessary  to  put  every  written  document  in  issue;*  thus,  where  a 
bill  charges  an  agreement  for  the  purpose  of  establishing  a  lien,  the 
general  rule  has  been  laid  down  that  whatever  would  be  evidence 
of  the  agreement  at  Law  is  evidence  in  Equity ;  subject  to  this : 
that  if  one  party  should  keep  back  evidence  which  the  other  might  \ 
explain,  and  thereby  take  him  by  surprise,  the  Court  will  give  no 
effect  to  such  evidence,  without  first  giving  the  party  to  be  affected 
by  it  an  opportunity  of  controverting  it.^ 

Although  letters  and  writings  in  the  hands  of  a  party  may  be 
proved  and  used  as  evidence  of  facts,  yet,  if  they  are  intended  to  be 
used  as  admissions  or  confessions  of  facts  by  the  opposite  party, 
they  ought  to  be  mentioned  in  the  pleadings,^  in  order  that  the 
party  against  whom  they  are'  intended  to  be  read,  may  have  an 
opportunity  to  meet  them  by  evidence  or  explanation.'  In 
M'Mahon  v.  Burohell',^  however.  Lord  Gottenham  allowed  certain 

1  Bughes  v.  Gamer,  3  Y.  &  C.  Ex.  328,  336. 
a  Blacker  t.  Phepoe,  1  Moll.  364. 
8  Jbid. 

i  Per  Sir  Anthony  Hart,  in  Fitzgerald  v.  O' Flaherty,  1  Moll.  350 ;  Bee  also  Lori  Cra/natovm  T. 
Johnston,  3  Ves.  170, 176. 

5  Malcolm  v.  Scott,  3  Hare,  63  ;  S.  C.  nom.  Scott  v.  Malcolm,  8  Jur.  1069. 

6  Eauldiich  v.  Marquis  of  Dorugal,  1  Moll.  354 ;  Whitley  v.  Martin,  3  Beav.  226.  ^ 

7  Blacker  v  Phepoe,  ubi  sup.  • 

8  2  Phil.  127, 133  ;  1  C.  P.  Coop.  t.  Cott.  476. 
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letters  to  be  used  as  evidence  of  admissions,  though  not  mentioned 
in  the  pleadings  :  observing,  that  "  he  Could  not  go  the  length  of 
saying  that  evidence  of  an  admission  was  not  admissible,  merely 
because  it  was  not  put  in  issue." 

This  principle  is  not  confined  to  writings,  but  applies  to  every 
case  where  the  admission  or  confession  of  a  party  is  to  be  made  use 
of  against  him ;  thus,  it  has  been  held,  that  evidence  of  a  confession 
by  a  party  that  he  was  guilty  of  a  fraud,  could  not  be  read :  because 
it  was  not  distinctly  put  in  issue.^  So,  also,  evidence  of  alleged 
conversations  between  a  witness  and  a  party  to  the  suit,  in  which 
such  party  admitted  that  he  had  defrauded  the  other,  was  rejected  : 
because  such  alleged  conversations  had  not  been  noticed  in  the 
pleadings.2  "  No  man,"  observes  Sir  Anthony  Hart,  "would  be  safe, 
if  he  could  not  be  affected  by  such  evidence.  Lord  Talbot  said,  long 
ago,  that  if  you  are  to  oust  a  defendant  for  fraud  alleged  against 
him,  and  the  fraud  is  proved  by  the  acknowledgement  of  the  defen- 
dant that  he  had  no  right,  to  the  matter  in  litigation,  the  plaintiff 
must  charge  that,  on  the  record,  to  give  him  the  opportunity  to  deny 
or  explain  and  avoid  it."^ 

It  is  only  when  conversations  are  to  be  used  as  admissions,  that 
the  rule,  which  requires  them  to  be  stated  on  the  record,  applies. 
Where  the  conversation  is  in  itself  the  evidence  of  the  fact,  it  need 
not  be  specially  alluded  to  :  as  in  the  case  of  Hughes  v.  Oarner,^ 
where  the  notice  was  communicated  to  the  defendant  by  a  conversa- 
tion, which  was  made  use  of  to  prove  the  fact  of  the  conversation 
having  taken  place,  and  not  as  an  admission  by  the  party  that  he 
bad  received  notice. 

Another  rule  of  evidence,  which  may  be  noticed  in  this  place,  is, 
that  the  substance  of  the  case  made  by  the  pleadings  must  be 
proved ;  that  is,  all  the  facts  alleged  upon  the  pleadings  which  are 
necessary  to  the  case  of  the  party  alleging  them,  and  which  are  not 
the  subject  of  admissions,  either  in  the  pleadings  or  by  agreement, 
must  be  established  by  evidence.^    In  the  case  of  a  plaintiff",  how- 

1  Hall  V.  Haltby,  6  Prl.  240  ;  Mulhollarul  v.  Hendrick,  1  Moll.  369. 

a  Farrell  v.  - — ,  1  Moll.  363;  ITMahon  v.  Bwehell,  2  Phil.  187  ;  1  C.  P.  Coop.  t.  Cott.  475 ;  Langley 
V.  Fisher,  9  Beav.  90, 101 ;  Oraham  v.  Oliver,  3  Beav.  124, 129. 

3  Farrell  r.  — —,  uii  sup. 

4  2  T.  &  C.  Ex.  328,  336 ;  Oraham  v.  Oliver,  ubi  sup. 

5  See  the  following  works  on  evidence  :  Taylor,  s    173,  et  »eq.;  Best,  a.  380,  et  seq,;  Grealey,  239 ; 

Powell,  187,  et  etq. 
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ever,  it  is  sufficient  to  prove  so  much  only  of  the  allegations  in  the 
bill  as  are  necessary  to  entitle  him  to  a  decree.^  Thus,  where  the 
suit  is  for  an  account,  all  the  evidence  necessary  to  be  read  at  the 
hearing  is  that  which  proves  the  defendant  to  be  an  accounting 
party,  and  then  the  decree  to  account  follows  of  course ;  and  any 
evidence  as  to  the  particular  items  of  an  account,  however  useful 
they  may  be  in  a  subsequent  stage  of  the  cause,  would  be  irrelevant 
at  the  original  hearing.'  For  this  reason,  where  the  suit  is  against 
an  administrator,  or  an  executor,  all  that  is  necessary  to  prove,  on 
the  part  of  the  plaintiff,  is,  that  the  defendant  fills  and  has  acted  in 
that  character.  This  point  was  much  discussed  before  Lord  Gifford 
M.  R.,  in  Law  v.  Hunter}  There  the  defendant,  who  had  principally 
acted  as  executor  of  the  testator,  admitted  that  he  had  received 
personal  estate  of  the  testator  to  the  amount  of  from  35,000?.  to 
45,000L ;  and  the  plaintiff,  having  gone  into  very  voluminous 
evidence  to  show  how  much  of  the  personal  estate  of  the  testator 
had  come  into  the  defendant's  hands,  in  order  to  prove  that  he  had 
received  assets  to  a  much  larger  amount  than  that  admitted  by  the 
answer,  proposed  to  enter  such  evidence  as  read ;  but  the  Master  of 
the  Rolls  would  not  permit  it  to  be  done,  as  the  only  tendency  of 
such  evidence  was  to  show  the  state  of  the  account,  which  the 
Court  itself  could  not  inquire  into,  but  must  refer  to  the  Master,  as 
the  proper  person  for  taking  the  account.  The  same  principle  was 
afterwards  acted  upon,  by  the  same  learned  Judge,  in  Walker  v. 
Woodward?  where,  upon  a  bill  for  an  account,  the  liability  to 
account  having  been  admitted  by  the  defendant,  he  had  entered  into 
evidence  to  prove  items  of  his  discharge,  but  was  not  suffered  to  read 
them  at  the  hearing. 

Where,  however,  through  inadvertence  or  negligence,  the  plaintiff 
has  omitted  to  prove  some  particular  fact  which  is  necessary  to  sup- 
port his  case,  the  Court  sometimes  will  permit  him  to  supply  the 
defect,  by  giving  him  leave  to  prove  the  fact  omitted.''  This  is  fre- 
quently done  in  the  case  of  wiUs  disposing  of  real  estates,^  where 
either  the  plaintiff  has  relied  upon  an  admission  of  the  will  by  answer, 

1  See,  however,  Edney  v,  Jewell,  6  Mad.  165,  where  an  unnecessary  statement  viaa   required  to  be 

proved. 

2  1  Russ.  100,  102.  ,      ^         ., 

3  1  Russ.  107, 110  ;  Smith  v.  Chambers,  2  Phil,  221,  226  ;  11  Jur.  859 ;  see,  however,  the  observations 

of  Sir  J.  Wijfram,  V.  0.,  in  Tomlin  v.  Tomlin,  1  Hare,  241,  246 ;  and  see  ib.  241,  n. ;  see  also 

Fonyth  v.  Kllice,  2  M'N.  &  G.  2ii9,  214. 
i  See  Seton,  1118 
i  Leehmere  v.  Braeier,  2  J.  &  W.  288  ;  Chieheiter,  v.  Chiehester,  24  Beav.  289. 
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which  the  Court  thinks  not  sufficiently  full/  or  where  the  absence 
or  death  of  one  of  the  witnesses  to  the  will,^  or  the  testator's  sanity,* 
has  not  been  proved.  The  practice  of  the  Court,  in  this  respect,  is 
not  confined  to  cases  of  wills  :  a  cause  has  been  ordered  to  stand 
over,  for  the  purpose  of  allowing  proof  of  the  due  execution  of  a 
deed,  or  the  death  of  a  party,*  or  the  fact  of  trading  f  and  we  have 
.before  seen,"  that  where  the  plaintiff  has  omitted  to  give  due  proof 
at  the  hearing  of  the  fact  of  a  defendant  being  out  of  the  jurisdic- 
tion, he  has  been  allowed  to  prove  it.  So,  where  the  plaintiff  had 
relied  upon  the  admission  of  facts  by  the  answers,  and  it  was  held 
that,  some  of  the  defendants  being  married  women,  the  admissions 
in  their  answers  would  not  bind  them,  the  Court  of  Exchequer 
allowed  the  cause  to  stand  over,  with  liberty  to  the  plaintiff  to  sup- 
ply the  requisite  proofs  And  where  the  evidence  read  at  the  hear- 
ing, to  prove  the  loss  of  a  deed,  was  held  not  sufficiently  strong  to 
entitle  the  party  to  read  secondary  evidence  of  its  contents.  Sir 
Thomas  Plumer,  M.R.,  gave  the  plaintiff  leave  to  prove  the  loss  of 
the  deed  more  strictly.^ 

In  general,  orders  of  this  nature  are  made  upon  a  simple  appli- 
cati(m  by  counsel  at  the  hearing  of  the  cause ;  the  application  may 
however,  be  made  before  the  hearing  •?  in  which  case  it  may  be  made 
by  motion,^"  in  Chambers.  Formerly,  when  the  evidence  in  causes 
was  taken  on  interrogatories,  the  plaintiff  was  permitted  to  exhibit 
an  interrogatory  to  prove  the  fact  desired  ;  now,  he  is  permitted  to 
prove  it,  either  viva  voce,  or  by  affidavit. 

In  Edney  v.  JewdiP^  the  Coiirt,  instead  of  directing  an  interroga- 
tory to  be  exhibited  to  prove  the  fact  omitted,  directed  an  inquiry 
into  the  fact ;  and  it  seems  that,  in  some  cases,  the  deficiency  of 
proof  against  infants  may  be  supplied  in  the  same  manner. ^^  It  is 
not,  however,  the  practice  to  direct  inquiries  as  to  any  facts  which 

1  Potter  V.  Potter,  1  Ves.  S.  274 ;  Belt's  Sup.  147  :  and  see  Hood  v.  Pimm,  4  Sim.  101, 110. 

2  Wood  V.  StaTut,  8  Pri.  613. 

3  Airams  v.  Winsliup.  1  Kuas.  626  ;  Wallis  v.  Hodgson,  ib.  627,  n.;  2  Atk.  56. 

4  Moons  V.  De  Bemales  1  Russ.  301. 
6  Lechmere  v.  Brasier,  ubi  sup. 

6  Ante ;  Hughes  t.  Eades,  1  Hare,  486,  488  ;  6  Jur.  455. 
T  Hodgson  v.  Merest,  9  Pri.  663. 

8  Cox  V  AlHngham,  Jac.  337,  341,  345. 

9  BouglasT.  Archbutt,  23Beav.  293. 

10  Ibid. 

11  6  Mad.  165. 

12  See  Quantock  v.  Bullen,  6  Mad.  81,  82 ;  Oascoyne  v.  Lamb,  11  Jur.  902,  V.  C.  K.  B. 
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are  the  foundation  of  the  relief :  such  as  the  execution  of  a  will,  or 
the  fact  of  trading.^  The  course,  in  such  cases,  is  to  order  the  cause 
to  stand  over,  and  direct  the  proofs  to  be  supplied  :  in  which  case 
the  cause  must  be  again  set  down.^  In  Miller  v.  Priddon,  ^  how- 
ever, where  the  plaintiffs  claimed  to  be  the  children  of  a  certain 
marriage,  but  did  not  prove  that  they  were  so,  an  inquiiy  was 
directed. 

In  some  cases,  the  Court,  instead  of  ordering  the  cause  to  stand 
over  for  the  purpose  of  supplying  the  deficient  evidence,  wiU  make 
a  decree  as  to  all  that  part  of  the  case  which  is  in  a  situation  to  be 
decided  upon,  and  give  liberty  to  prove  the  rest.  This  has  been 
frequently  done  in  the  case  of  a  wiU,  where,  although  it  was  not 
sufficiently  proved  to  effect  the  real  estate,  the  Court  has  decreed  an 
account  of  the  personal  estate,  with  liberty  to  supply  the  deficiency 
of  proofs  In  Marten  v.  Whichelo,^  Lord  Cottenham,  in  reference  to 
cases  on  this  subject,  said:  "It  is  impossible  to  reconcile  the  cases, 
or  to  extract  any  principle  upon  which  any  fixed  rule  can  be  found- 
ed. The  Court  has  exercised  a  wide  discretion  in  giving  or  refasing 
leave  to  supply  the  defect  of  evidence  :  in  doing  which,  the  merits 
of  the  case,  upon  the  plaintiff's  own  showing,  ought  to  have  a  lead- 
ing influence."  The  last-mentioned  case  was  a  creditor's  suit,  where 
the  plaintiff  had  taken  a' bill  pro  confesso  against  one  of  the  defen- 
dants, who  was  the  executor,  but  had  adduced  no  evidence  of  his 
deb,t  as  against  the  other  defendants,  who  were  the  devisees  of  the 
testator's  real  estate,  and  who  did  not  sufficiently  admit  the  debt ; 
and  his  Lordship  refused  to  allow  the  plaintiff  an  opportunity  of 
going  into  new  evidence  against  the  devisees,  and  dismissed  the  bill 
with  costs  against  them :  as  the  plaintiff,  on  her  own  statement, 
appeared  to  be  a  simple  contract  debtor,  suing  the  devisees  of  the 
real  estate  more  than  six  years  after  the  debt  accrued :  although  the 
personal  representative  had  received  ample  assets,  and  a  judgment 
de  bonis  testatoris,  et,  si  non,  de  bonis  propriis,  had  been  obtained 
against  him.     In  Davis  v.  Davies,^  Sir  J.  L.  Knight  Bruce,  Y.C., 

1  Lechmere  v.  Brasier,  2  J.  &  W.  289  ;  Holden  t.  Hearn,  1  Beav.  446,  456  :  Chapman  v.  Chapman, 

13  Beav.  308. 

2  Lechmere  v.  Brasier,  ubi  «up. 

1  M'N.  &  G.  687 ;  and  see  observations  of  Lord  Truro  in  Fowler  v.  BeynaU,  2  M'N.  &  G.,  600, 611 : 

16  Jut  1019,  1021. 
4  Lechmere  v.  Brasier,  2  J.  &  TV.  289  ;  Rossiter  v.  Pltt,^  Mad.  165. 
6  C  &  P.  257,  261 ;  see  also  Simmons  v.  Simmoni,  6  Hare,  360 :  12  Jur.  8, 11 :  Williams  v.  Snipe, 

5  Beav.  273,  276. 
e  3  De  G.  &  S.  698. 
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allowed  evidence  of  the  due  execution  of  a  will  to  be  supplied  ;  but 
thought  that  the  defendants  were  entitled  to  have  the  evidence  sup- 
plied in  whatever  manner  they  might  elect ;  and,  in  accordance  with 
their  desire,  directed  the  plaintiffs  to  bring  an  action  of  ejectment.^ 


Section  IV. — Of  the  Effiect  of  a  Variance. 

It  is  not  only  necessary  that  the  substance  of  the  case  made  by 
each  party  shoidd  be  proved,  but  it  must  be  substantially  the  same 
case  as  that  which  he  has  stated  upon  the  record :  for  the  Court 
will  not  allow  a  party  to  be  taken  by  surprise,  by  the  other  side 
proving  a  case  different  from  that  set,  up  in  the  pleadings.^  Thus, 
the  specific  performance  of  an  agreement,  to  grant  a  lease  for  three 
lives,  cannot  be  decreed  upon  what  amounts  to  evidence  of  an  agree- 
ment to  grant  only  for  one  life.^  The  principles  which  guide  the 
Court,  in  matters  of  this  description,  are  clearly  stated  by  Lord 
Redesdale,  in  his  judgment  in  Denistci,  v.  Little  *,  where  his  Lord- 
ship observes,  that  the  general  practice  of  the  Court  is  to  compel 
parties,  who  come  for  the  execution  of  agreements,  to  state  them  as 
they  ought  to  be  stated,  and  not  to  set  up  titles  which,  when  the 
cause  comes  to  a  hearing,  they  cannot  support. 

We  have  seen,  in  a  former  part  of  this  Treatise,  that,  in  bills 
where  the  rights  asserted  are  founded  on  prescription,  a  considerable 
de^ee  of  certainty  is  required  in  setting  out  the  plaintiff's  case^ ;  to 
which  may  be  added,  that,  in  general,  the  proof  must  correspond  in 
certainty  with  the  case  so  set  out.  Thus,  the  Court  of  Exchequer, 
in  deciding  upon  tithe  questions,  was  in  the  habit  of  requiring  that 
the  proof  of  a  mod/us  should  correspond  with  the  modus  as  laid  in 
the  bill.*  And  so,  in  other  cases,  where  particular  customs  are  pre- 
scribed for,  the  evidence  is,  in  genera],  required  to  be  in  conformity 

1  See  Seton,  1117,  where  the  oases  on  the  subject  of  supplying  defective  evidence  are  collected. 

2  As  to  Variance  generally,  see  the  following  works  on  evidence :  1  Phillips,  569,  et  seq  ;  Taylor,"  s. 

VII,  et  aeq.;  Best,  s.  287  ;  Greslev,  242  ;  Powell,  193. 

3  Lindsay  v.  Lynch,  2  Sch.  &  Lef.  1 ;  see  also  Mortimer  v.  Orchard,  2  Ves.  J.  243  ;  Legh  v  Haver- 

field,  5  Ves.  453, 457 ;  WooUam  v.  Heam,  7  Ves   211 ;  Deniston  v.  Little,  2  Sch.  k  Lef.  11,  n.; 
Savage,  v.  Carroll,  2  Ball  &  B.  461  ;  Daniels  v.  Davison,  16  Ves.  249,  266 

4  2  8  Sch.  &  Lef.  11,  n. 

5  Ante. 

8  Scott  V.  Fenwick,  3  Eagle  b  Y.  1318  ;  Uhthoff  v.  Lord  Hwntiugfield;  2  *.  649;  cited  1  Pri.  287  ; 
Prevost  V.  Benett,  3  Eagle  &  Y.  705 :  1  Pri.  236  ;  Blake  v.  Veysie,  3  Dow,  189  :  2  Eagle  &  Y.  699  ; 
MiUer  v.  Jackson,  i  Y.  &  J,  65. 
II 
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with  the  statement  in  the  pleadings,  in  The,  Dean  and  Chapter  of 
Ely  V.  Warren  ^  however,  Lord  Hardwicke  said,  that  the  Court  of 
Chancery  would  not  put  persons  to  set  forth  a  custom  with  so  much 
exactness  as  is  requisite  at  Law,  or  with  so  much  nicety  as  the 
Court  of  Exchequer  expects. 

We  have  seen  before  that,  in  some  cases,  where  a  plaintiff  has 
alleged  a  different  agreement,  in  his  biU,  from  that  which  has  been 
admitted  by  the  answer,  the  Court  has  permitted  the  plaintiff  to 
amend  his  bill,  by  abandoning  the  first  agreement  and  insisting 
upon  that  stated  upon  the  answer^ ;  and  when  the  defendant  sets 
up  a  parol  variation  from  the  wiitten  contract,  it  will  depend  on 
the  particular  circumstances  of  each  case  whether  that  is  to  defeat 
the  plaintiff's  title  to  specific  performance,  or  whether  the  Court 
will  perform  the  contract  :  taking  care  that  the  subject-matter  of 
this  parol  agreement  or  understanding  is  carried  into  effect,  so  that 
all  parties  may  have  the  benefit  of  what  they  contracted  for.^  When, 
however,  there  it  a  material  variance  in  a  written  agreement,  it  is 
the  ordinary  practice  to  dismiss  the  bill  with  costs,  without  preju- 
dice to  the  plaintiff's  bringing  a  new  bill*  In  Mortimer  v.  Orch- 
ard,^ however,  where  the  plaintiff  had  prayed  the  specific  perform- 
ance of  an  agreement  stated  in  the  bill,  but  proved  a  parol  agree- 
ment which  was  quite  different.  Lord  Rosslyn,  although  he  thought 
the  bin  ought  to  be  dismissed,  yet,  as  there  had  been  a  partial  exe- 
cution pi  some  agreement  between  the  parties,  by  the  building  of  a 
house,  directed  a  reference  to  the  Master,  to  settle  a  lease  pursuant 
to  the  agTeement  confessed  in  the  answer. 

The  rules  which  have  just  been  discussed,  relate  to  the  general 
aim  or  tendency  of  the  proof  to  be  adduced.  There  are  other  rules 
relating  to  the  medium  of  proof,  independently  of  its  tendency, 
which  might  properly  be  introduced  in  this  place,  such  as  the  Gen- 
eral Kules  :  that  the  best  evidence  which  the  nature  of  the  case  ad- 
mits, ought  to  be  produced,  and  that  hearsay  of  a  fact  is  not  admis- 
sible ;  but  a  discussion  of  these  rules  would  extend  this  Treatise 
beyond  all  reasonable  limits.      The  reader  is,  therefore,  referred  to 

1  2  Atk   190. 

2  Ante. 

3  LorULon  and  Birmin{jham  Railway  Company  v.  Winter y  C.  &  P.  62 ;  and  see  Bcnston  v  Qlaston- 

bury  Canal  Company,  1  C.  P.  Coop.  t.  Cott.  350  ;  C.  P.  Coop.  42. 

4  Lindsay  v.  Lynch,  2  Sch.  &  Lef  1  ;  WooUam  v.  Hearn,  7  Vea.  2H,  222 ;  Deniston  v.  Little,  2  Soh. 

&Lef.  11,  n 
6  2  Vee.  J.  243. 
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the  Treatises  on  the  Law  of  Evidence^ ;  and  it  is  to  be  observed, 
that  what  he  will  find  to  be  laid  down  in  any  of  those  Treatises  to 
be  the  rule  of  evidence  in  Courts  of  Law,  wiU  generally  be  applica- 
ble to  cases  in  Courts  of  Equity.^ 


Section  V. — Documentary  Evidence  which  proves  itself. 

Having  endeavoured  to  direct  the  practitioner's  attention  to  the 
matters  which  it  will  be  necessary  for  him  to  prove  in  the  cause, 
the  next  thing  to  be  considered  is  the  evidence  by  which  such  mat- 
ters are  to  be  substantiated.  This  evidence  may  be  either  : — I. 
Documentary ;  or,  II.  The  testimony  of  witnesses. 

Documentary  evidence  consists  of  all  those  matters  which  are 
submitted  to  the  Court  in  the  shape  of  written  documents.  It  is  not. 
of  course  intended  to  include  in  this  definition  the  depositions  of 
witnesses  examined  in  the  cause :  for  although,  by  the  practice  of 
Courts  of  Equity  in  England,  the  evidence  to  be  derived  from  the 
parol  examination  of  witnesses  is  set  down  in  writing,  and  brought 
before  the  Court  in  that  form,  yet  this  does  not  vary  the  nature  of 
the  evidence  itself :  which,  being  spoken  by  the  witness  viva  voce 
to  the  person  by  whom  he  was  examined,  does  not,  from  the  circum- 
stances of  its  being  committed  to  writing,  for  more  convenient  use 
before  the  Judge,  lose  its  parol  character.  Neither  is  it  intended  to 
include  evidence  by  affidavit.  Such  evidence  is,  in  fact,  a  simple 
and  easier  mode  by  which  the  parol  evidence  of  witnesses  is  com- 
municated to  the  Court. 

Some  descriptions  of  documentary  evidence  are  admitted  by  the 
Court,  without  the  necessity  of  any  proof  being  gone  into  to  estab- 
lish their  validity ;  whilst  others  require  the  support  of  parol  testi- 
mony, before  they  can  be  received.  It  is  proposed,  in  this  section, 
to  consider  documentary  evidence  of  the  first  description  ;  and,  in 
the  next  section,  to  treat  of  documents  which  require  parol  proof 

1  As  to  BEBT  EVIDENOB :  SEE  1  Phillips,  Chap.  IX';  Taylor,  ss.  363,  397  ;  Best,  ss.  87, 107  :  Gresley,  247; 

As  TO  HEARSAY :  SOB  1  Phillips,  Chap.  VIII  ;  Taylor  ss.  507,  642  ;  Best,  s.  497  ;  Hubhack,  648.  711. 
Gresley,  304,  326  ;  Powell,  84,  93. 

2  Maiming  v.  Lechmcre,  1  Atlt.  453 ;  Glynn  v.  Bank  of  England,  i  Ves.  S.  41. 
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All  copies  of  public  or  private  Acts  of  Parliament,  purporting  to 
be  printed  by  the  Queen's  printer,  are  admitted  as  evidence  there- 
of.i 

Exemplified  copies  of  records  in  other  Courts  of  Justice,  and  of 
the  superior  Courts  of  Justice,  and  of  the  Courts  established  here  by 
Acts  of  Parliament,  are  admitted  in  evidence,  without  extrinsic 
proof  of  their  genuineness.^ 

It  maybe  observed  here,  that  questions  of  Foreign  law  are  questions 
of  fact,  which  must  be  determined,  in  each  case,  on  the  evidence 
adduced  in  it ;  and  for  this  purpose,  a  decision  on  a  former  case,  or 
the  evidence  then  made  use  of,  is  not  available.^ 

All  Courts,  Judges,  and  other  judicial  officers,  are  bound  to  take 
judicial  notice  of  the  signature  of  any  of  the  Equity  or  Common 
Law  Judges  of  the  Superior  Circuits  or  County  Courts  in  Upper  or 
Lower  Canada  where  such  signature  is  attached  or  appended 
to  any  decree,  order,  certificate,  or  other  judicial  or  official  document.* 

Amongst  the  records  of  other  Courts  of  Justice,  copies  of  which 
the  Court  of  Chancery  is  in  the  habit  of  receiving  as  evidence,  may 
be  ranked  the  depositions  of  witnesses,  and  proceedings  taken  in 
causes  in  other  Courts  of  Equity  of  concurrent  jurisdiction.  The 
rules  by  which  the  Court  is  governed,  in  receiving  evidence  of  this 
description,  are  the  same  as  those  adopted  by  it  ia  cases  where 
depositions  taken  in  the  Court  of  Chancery  in  one  cause  are  ofiered 
to  be  read  in  another.^ 

It  has  been  before  stated,  that  the  Court  of  Chancery  pays  atten- 
tion to  its  own  proceedings,  although  they  are  not  actually  recorded  ■? 
in  illustration  of  which  it  may  be  stated,  that  all  the  proceedings  of 
the  Court,  in  the  cause,  which  are  required  as  evidence,  may  be  used 
as  such,    without   further  testimony   to   establish  them  than  the 

1  Con.  Stat,  of  Canada,  C.  6,  S.  6 ;  Taylor  on  Evid.  ss.  1S68, 1371, 1372  i   2  Phil,  on  Bvid.  136, 194.' 

2  2  Phil,  on  Evid.  197  ';  Taylor,  ss.  409,  1378  ;  and  see  Con.  Stat,  of  Canada,  Ch.  80. 

3  Earl  Selsmi  v.  Lord  Bridport,  8  Beav.  627,  654  :  M'CormicJc  v.  Garnett,  6  De  G.  M.  6  O.  278  ;  and 

see  Sussex  Peerage  Case,  11  CI.  &  P.  85  ;  Di  Sora  v.  Phillips,  10  H.  L.  Ca.  624  ;  Taylor  ss.  1280, 
1281, 1370.  English  Courts  may  now  ascertain  what  the  foreign  law  is,  by  sending  cases  for  the 
opinion  of  foreign  courts  ;  but,  unless  they  are  in  countries  under  the  government  of  the  Queen, 
a  convention  must  first  be  entered  into  with  the  foreign  government:  22  &  23  Vic.  c.  63 ;  24  &  25 
Vic  c.  11.    It  is  believed  that  no  such  convention  has  yet  been  made. 

4  Con.  Stat,  of  Canada,  C.  80,  S.  6. 

5  Be&post 

6  Ante. 
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production  of  the  proceeding  itself,  or  of  an  office-copy  of  it,  signed 
by  the  officer  in  whose  custody  such  proceeding  properly  is,  accord- 
ing to  the  practice  of  the  Court. 

"  According  to  the  former  practice  of  the  Court,  it  was  necessary, 
when  any  proceedings  in  one  cause  were  to  be  given  in  evidence  in 
another,  that  the  foundation  for  the  production  of  them  should  be 
laid,  by  proving  the  bill  and  answer  in  the  cause  in  which  they 
were  taken.     Gradually,  however,  this  rule  has  been  relaxed,  and. 

Our  Order  175  proAddes,  that  "  A  party  shall  be  entitled  upon 
notice  without  order,  to  use  depositions  taken  in  another  suit,  in 
cases  where  under  the  former  practice  he  was  entitled,  upon  obtain- 
ing the  common  order  for  that  pui-pose  to  use  such  depositions." 

A  decree  or  order  of  the  Court  of  Chancery,  determining  a  matter 
of  right,  is  good  evidence  as  to  that  right,  not  only  against  the  party 
against,  whom  the  decree  was  made,  but  against  all  those  claiming 
under  him.^  But  although  a  decree  between  other  parties  cannot  be 
read  as  evidence,  yet  it  may  be  read  as  a  precedent.^  And  it  is  not 
in  any  case  necessary,  in  order  that  it  should  be  admissible  as  evi- 
dence, that  the  parties  to  it  should  have  filled  the  relative  situations 
of  plaintiff  and  defendant :  if  the  present  plaintiff  and  defendant 
were  co-defendants  in  the  former  cause,  the  decree  in  that  cause  may 
be  read,  though  not  as  conclusive  evidence.^  "It  frequently  hap- 
pens,'' observes  Lord  Hardwicke,  "  that  there  are  several  defendants, 
all  claiming  against  the  plaintiff,  and  having  also  different  rights 
and  claims  among"  one  another:  the  Court  then  makes  a  decree, 
settling  the  rights  of  all  the  parties ;  but  a  declaration  for  that  pur- 
pose could  not  be  made,  if  this  objection  (viz.,  to  receiving  the  decree 
as  evidence,  because  made  between  co-defendants,)  holds :  which 
would  be  very  fatal,  as  it  would  occasion  the  splitting  one  cause  into 
several."* 

The  depositions  of  witnesses,  which  have  been  taken  in  another 
cause,  may,  as  well  as  other  proceedings,  be  read  at  the  hearing, 
under  an  order  to  be  obtained  for  that  purpose,  if  the  two  suits  are 

1  Borough  v.  Whiehcote,-  3  Bro.  P.  C  ed.  Toml.  696. 

2  AunUn  V.  Nicholas,  7  i&.  9. 

S  Askew  V.  Poulterers'  Company.  2  Vea.  S.  89 ;  Belt's  Sup.  299. 

4  iJid.;  see  also,  Chamley  v.  Lord  Dunsany,  2  Soh.  &  Lef.  710,  H.  L. ;  Farquarson  v.  Seton,  5 
Buss.  iS,  63. 
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between  the  same  parties  or  their  privies,  and  the  issue  is  the  same  -^ 
and  such  depositions  are  admissible  in  evidence  in  the  former  cause.* 
Thus,  evidence  which  has  been  taken  in  a  cross  cause  may  be  read 
at  the  hearing  of  the  original  cause,^  and  vice  versa,  provided  the 
point  in  issue  is  the  same  in  each  case.  Where  the  matter  in  issue 
is  not  the  same,  the  depositions  taken  in  one  cause  cannot  be  read 
in  the  other  ;*  and  even  where  two  suits  related  substantially  to  the 
same  mattei-s,  one  suit  being  instituted  by  the  first  tenant  for  hfe  in 
remainder,  and  the  other  by  the  first  tenant  in  tail  in  remainder,  Sir 
J.  L.  Knight-Bruce,  V.C.,  refused  to  allow  the  evidence,  taken  in  one 
suit,  to  be  used  in  the  other.*  Where  the  person,  against  whom  the 
evidence  is  ofiered,  was  neither  a  party  to  such  other  cause,  nor  privy 
to  a  person  who  was  a  party,  the  depositions  taken  in  that  cause 
cannot  be  read ;  thus,  where  a  father  is  tenant  for  life  only,  deposi- 
tions taken  in  a  cause  to  which  he  was  a  party,  cannot  be  read  against 
his  son  who  claims  as  tenant  in  tail.*  The  rule  with  regard  to  reading 
depositions  in  another  suit,  appears  to  be  the  same  as  that  with 
respect  to  reading  verdicts  at  Common  Law,  namely,  "that  no  body 
can  take  a  benefit  by  it,  who  had  not  been  prejudiced  by  it  had  it 
gone  contrary."'  Thus,  it  has  been  held,  that  if  A.  prefers  his  biU 
against  B.,  and  B.  exhibits  his  bill  against  A.  and  C,  in  relation  to 
the  same  matter,  and  a  trial  at  Law  is  directed,  C.  cannot  give  in 
evidence  the  depositions  in  the  cause  between  A.  and  B.,  but  the 
trial  must  be  entirely  as  of  a  new  cause.* 

This  rule  appears  to  be  somewhat  at  variance  with  what  is  sta;ted 
in  Coke  v.  Fountain^  to  be  a  common  one,  namely,  that  where  one 
leo^atee  has  brought  his  bUl  against  an  executor,  and  proved  assets, 
and  afterwards  another  legatee  brings  his  bill,  that  the  last-named 
legatee  should  have  the  benefit  of  the  depositions  in  the  former  suit, 
though  he  was  not  a  party  to  it ;  but  it  is  to  be  observed,  that  the 
case  of  the  legatee  is  different  from  the  case  of  a  plaintiff  inordinary 

1  Mackviorth  v.  Penrose,  1  Dick.  50  ;  Lade  v.  lAngood,  1  Atk.  203  ;  /Humphreys  t.  Penaam,  1  M.  & 

C.  680,  536 ;  Hope  v.  Liddell  (No.  2),  21  Beav.  180  ;  Williams  v.  WUlimru,,  10  Jur.  N.  S.  608 : 
1 9  W   Tl    flfi^  V   C    TC 

2  Williams  t,  Williams,  10  Jur  N  S.  608  :  12  W.  R.  663,  V.  C.  K. 

3  I/uiiere  v.  Genou,  2  Ves.  S.  579,  in  which  case  the  cross  bill  had  been  dismissed.    For  form  of  Order 

see  Seton,  1275,  No.  2. 

4  Christian  v.  Wrenn,  Bunb.  321. 

6  Blagrave  v.  Blagrave,  1  De  G.  &  S.  252,  269  :  11  Jur.  744  ;  and  see  Hope  v.  LidMl,  21  Beav.  ISO. 

6  Peterborough  v  Norfolk,  Prec  in  Ch.  212  ;  Coke  v.  Fountain,  1  Vem.  413. 

7  Gilb.  on  Evid.  28  ;  Buller,  N.  P.  229 ;  2  Phil,  on  Bvid.  8. 

8  Bushworth  V.  Countess  of  Pembroke,  Hardres,  472     For  the  reason,  why  a  verdict  is  not  evidence 

for  or  against  a  person  who  was  not  a  party  to  it,  see  2  Phil,  on  Evid.  8. 

9  ITbi  sup. 
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circumstances ;  for  although  the  legatee  was  not  actually  a  party  to 
the  original  suit,  yet  he  was  so  virtually :  his  interest  in  the  first 
suit  having  been  represented'  by  the  executor.  In  fact,  in  the  case 
of  the  legatee,  the  suit  is  in  pari  Tnateria  ;  and,  with  respect  to  the 
subject  in  dispute,  the  plaintiff  in  the  second  suit  stands  in  the  same 
situation,  with  regard  to  the  defendant  as  the  plaintiff  in  the  first. 

The  same  principle  appears  to  have  been  acted  upon  in  other 
cases,  besides  those  of  legatees.  Thus,  in  Terwit  v.  Oreshami^ 
depositions  taken  in  an  old  cause,  where  the  same  matters  were 
under  examination  and  in  issue,  were  permitted  to  be  read,  although 
the  plaintiff  and  those  under  whom  he  claimed  were  not  parties  to 
the  former  cause  :  inasmuch  as  the  terre  tenants  of  the  same 
lands  were  then  parties ;  and  so  even  at  Law,  in  the  case  of  tithes, 
an  answer  to  a  bill  filed  in  the  Court  of  Exchequer,  in  a  suit 
instituted  by  a  vicar  against  the  rector  and  others,  owners  of  the  lands, 
was  evidence  in  an  action  for  tithes,  by  a  succeeding  rector,  against 
the  owners  and  occupiers  of  the  same  lands.^  In  like  manner,  in  a 
case  before  Sir  Anthony  Hart,  in  Ireland,^  depositions  which  had  been 
taken  in  a  suit  by  one  tenant  in  common  against  another  were  ad- 
mitted in  evidence,  in  a  suit  by  another  tenant  in  common,  against 
the  same  defendant.  In  such  eases,  however,  it  must  be  proved, 
that  the  depositions  are  touching  the  same  land  or  tithe.* 

It  seems  not  to  be  important  what  character  the  individual, 
against  whom  the  depositions  in  the  former  suit  are  offered,  filled  in 
that  suit,  whether  that  of  plaintiff  or  defendant,  provided  he  had,  in 
such  character,  an  opportunity  of  ci'oss-examining  the  witness.  If 
he  was  a  party  to  the  first  suit  as  a  co-defendant,  and  becomes  a 
plaintiff  in  the  second  suit,  making  his  co-defendant  in  the  first  suit 
a  defendant,  he  may,  if  such  co-defendant  sets  up  the  same  defence 
that  he  did  in  the  original  suit,  read  the  evidence  taken  in  that  suit 
against  such  co-defendant.  Thus,  where  the  creditors  of  a  testator 
filed  their  bUl  against  the  residuary  legatees,  and  also  against  a 
purchaser  from  the  testator,  praying  to  have  their  debts  paid,  and 
the  conveyances,  alleged  to  have  been  executed  by  the  testator  to 

1  ICha.  Ca.  73. 

2  Lady  Dartmouth  V.  Roberts,  l»East,  334;  see  also  Travis  v.  Challenor,  3  Gu-ill.  1237;  Ashty  v. 

Power,  ib.  1 289  ;  Benson  v.  Olive,  2  Gwill.  701 ;  Sar/  of  Sussex  v.  Temple,  1  Lord  Baym.  310, 

3  Byrne  v.  Frere,  2  Moll.  157  ;  and  see  Bishop  of  Lincoln  v.  BUik.  Buiib.  110. 

4  Benson  v.  Olive,  Bunb.  284. 
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the  purchaser,  set  aside  for  fraud,  and  obtained  a  degree  accordingly, 
and  afterwards  the  residuary  legatees  filed  another  bill  against  the 
purchaser,  praying  for  an  account  of  the  residue,  and  to  set  aside 
the  conveyances  :  upon  the  question  arising,  whether  the  depositions 
taken  in  the  former  cause,  as  to  the  fraud  in  obtainiug  the  con- 
veyances, could  be  read  in  the  second  cause,  for  the  legatees  against 
the  purchasers,  who  were  co-defendants  in  the  former  cause,  it  was 
held,  that  as  there  was  the  same  question  and  the  same  defence  in 
both  the  causes,  the  depositions  ought  to  be  tead.^ 

Where  a  cause  had  been  set  down  for  hearing  on  motion  for  a 
decree,  the  Court  allowed  the  plaintiff  to  use  the  examination  of 
the  defendant,  taken  in  another  cause ;  but  gave  leave  to  the 
(Jefendant  to  file  affidavits  in  explanation,  subject  to  the  right  of 
cross-examination.^ 

It  may  be  stated  here,  that  where  the  depositions  of  witnesses  in 
another  suit  are  oflTered  to  be  read  at  the  hearing,  against  persons 
who  were  parties  to  such  other  suit,  or  those  claiming  under  them, 
it  does  not  appear  to  be  necessary  that  the  witnesses,  whose 
depositions  were  offered  to  be  read,  should  be  proved  to  be  dead.  This 
appears  to  have  been  the  effect  of  the  determination  of  the  House  of 
Lords  in  the  City  of  London  v.  Perkins^  and  of  Sir  John  Leach, 
V.C,  in  Williams  V.  Br  oadhead*  In  the  subsequent  case  oiGarring- 
ton  V.  Cornock,^  however.  Sir  Lancelot  Shadwell,  V.  C,  seems  to 
have  entertained  a  different  opinion  from  that  expressed  by  Sir 
John  Leach,  in  WilliaTns  v.  Broadhead ;  and  it  is  to  be  remarked, 
that  at  Law,  the  depositions  of  a  witness,  taken  in  a  suit  in 
Chancery,  cannot,  without  special  order,  be  read,  if  the  witness  is 
alive,  even  though  he  is  unable  to  attend  by  reason  of  sickness.^ 

Some  doubt  seems  to  have  been,  at  one  time,  entertained  whether 
the  depositions  of  witnesses,  taken  in  a  cause  where  the  bill  had 
been  subsequently  dismissed,  could  be  read  at  the  hearing  of 
another  cause ;  and  the  rule  appears  to  have  been  laid  down,  that 
if  the  dismissal  was  upon  merits,  evidence  of  the  facts  which  have 
been  proved  in  the  cause  may  be  used  as  evidence  of  the  same  facts, 

1  N'evil  V.  Johnson,  2  Vern.  447  :  and  see  A  skew  v.  Poulterers'  Company,  2  Ves.  S.  89,  90. 

2  Watson  y.  Cleaver,  20  Beav.  137. 

3  3  Bro.  P.  C.  ed.  Tom].  602.    4  1  Sim.  161.  . 

5  2  Sim.  667  :  and  see  Blagram  v.  Blagrave,  1  De  G.  &  S.  262  :  11  Jur.  744  ;  Lawrence  v.  Maule,  4 

Drew.  472,  480. 

6  2  Phil,  on  Bvid.  124  :  Taylor,  s.  446. 
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in  another  cause  between  the  same  parties^ ;  but  where  a  cause, has 
been  dismissed,  not  upon  merits,  but  upon  the  ground  of  irregularity, 
('as,  for  instance,  because  it  comes  on  by  revivor,  where  it  ought  to 
have  come  on  by  original  bill,)  so  that  regularly  there  was  no  cause 
in  Court,  and  consequently  no  proofs  properly  taken,  such  proofs 
cannot  be  used.^  If,  however,  upon  a  bill  to  perpetuate  testimony, 
the  cause  should  be  set  down  for  hearing,  and  the  biU  dismissed  be- 
cause it  ought  not  to  have  been  set  down,  the  plaintiff  may,  not- 
withstanding the  dismissal,  have  the  benefit  of  the  depositions.^ 

When  proceedings  or  depositions  in  another  cause,  in  the  Court  of 
Chancery,  are  to  be  read  as  evidence  at  the  hearing,  it  will  be  suffi- 
cient to  produce  the  copies  of  them.  Such  copies,  however,  must 
be  signed  by  the  proper  officer :  otherwise,  they  cannot  be  read ; 
and  if,  at  the  hearing  of  a  cause,  it  is  found  that  the  copy  of  a  pro- 
ceeding, which  one  party  relied  upon  as  evidence,  has  not  been 
properly  signed,  the  Court  will  allow  the  cause  to  stand  over  for  the 
pui'pose  of  procuring  the  proper  signature.* 

Where  a  record  or  other  document,  in  the  custody  of  the  Record 
aud  Writ  Clerks,  is  required  to  be  produced  out  of  the  Court  of  Chan- 
cery or  its  offices,  an  order  authorising  such  production  must  be 
obtained,  on  motion  of  course,  supported  by  an  affidavit  to  the  effect 
liat  such  production  is  necessary  as  evidence  f  but,  as  a  rule,  no 
such  order  will  be  made  for  the  production  of  original  documents, 
if  certified  or  examined  copies  will  answer  the  purpose.^  No  suh- 
peena  need  be  issued ;  but  the  officer  will  attend  on  the  order,  and 
a  memorandum  bespeaking  his  attendance,  being  left  with  him,  and 
■>  on  the  office  fees,  and  his  reasonable  expenses  (if  any)  being  paid." 

With  respect  to  the  production  of  proceedings  in  Chancery,  upon 
trials  in  Common  Law  Courts,  it  may  here  be  observed,  that  there 
is  a  difference  between  criminal  and  civil  cases  :  in  the  former,  it  is 
necessary  that  the  original  record  should  be  procured ;  in  the  latter, 
a  copy  signed  and  certified  by  the  officer  to  whose  custody  the  ori- 

1  Lubiere  v.  Genou  2  Ves.  S  679 ;  M'Intosh  v.  Great  Western  Railway  Company,  7  De  G.  M.  &  G.  737. 

2  Backhcmse  v.  Middieton,  1  Cha.  Ca.  173, 176  ;  3  Cha.  Eep.  22. 

3  Mall  V.  Soddesdon,  2  P.  Wms.  162  ;  see  also  Varughan  v.  Fitzgerald^  1  Sch.  &  Lef.  316. 

4  Attorney-General  v,  Milwatd,  ubi  sup. 

5  Braitbwaite's  Pr.  514  ;  Gr&sley.  192. 

6  Braithwaite's  Pr.  514  ;  Attorneg-General  v.  Ray,  6  Beav  335  ;  Arwn  ,  13  Beav,  420  ;  Biddulph  v. 

Lord  Camoys,  19  Beav.  467. 

7  Braithwaite's  Pr.  613,  6i4. 
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ginal  is  entrusted/  or  proved  by  the  person  putting  it  in  to  have 
been  examined  with  the  original  record,  is  sufficient^ ;  and  for  this 
reason,  an  application  for  production  of  the  original  depositions,  at 
the  trial  of  a  civil  action,  was  refused.^ 

The  documents  which  have  been  before  enumerated  as  requiring 
no  evidence  to  prove  them,  are  all,  either  in  a  greater  or  less  degree, 
public  documents.  Private  documents  which  are  thirty  years  old 
from  the  time  of  their  date,  also  prove  themselves.*  This  rule  ap- 
plies, generally,  to  deeds  concerning  lands,  and  to  bonds,  receipts, 
letters,  and  all  other  writings  :  the  execution  of  which  need  not  be 
proved,  provided  they  have  been  so  acted  upon,  or  brought  from 
such  a  place,  as  to  afford  a  reasonable  presumption  that  they  were 
honestly  and  fairly  obtained  and  preserved  for  use,  and  are  free 
from  suspicion  of  dishonesty.^  Lord  Chief  Baron  Gilbert,  however, 
upon  this  point,  says,  that  "  if  possession  hath  not  gone  along  with 
a  deed,  some  account  ought  to  be  given  of  the  deed-;  because  the 
presumption  fails  where  there  is  no  possession  "^ ;  and  he  adds  a 
caution,  that  "  if  there  is  any  blemish  in  an  ancient  deed,  it  ought 
to  be  regularly  proved  ;  or  where  it  imports  a  fraud  :  as,  where  a 
man  conveys  a  reversion  to  one,  and  afterwards  conveys  it  to 
another."^ 

The  rule  of  computing  the  thirty  years  from  the  date  of  a  deed, 
is  equally  applicable  to  a  wiU.^  Some  doubt  appears  formerly  to 
have  been  entertained  on  this  point,  on  the  ground  that  deeds  take 
effect  from  their  execution,  but  wills  from  the  death  of  the  testator.^ 
In  Rancliff  v.  Parkins,^'^  Lord  Eldon  observes,  that,  in  a  Court  of 
Law,  "  a  will  thirty  years  old,  if  the  possession  has  gone  under  it, 
and  sometimes  without  the  possession,  but  always  with  possession) 
if  the  signing  is  sufficiently  recorded,  proves  itself.  But  if  the  sign- 
ing is  not  sufficiently  recorded,  it  would  be  a  question  whether  the 
age  proves  its  validity ;  and  then,  possession  under  the  will,  and 

1  14  &  15  Vic  c.  99,  s.  14  :  Reeve  v.  Hodson,  10  Hare,  App.  19  :  ante. 

2  2  Phil,  on  Evid.  208,209  ;  Taylor,  ss.  1379,  1382—1384. 

3  Attorney-Oeneral  v.  Bay,  6  Beav.  336  ;  see  3  Hare,  335. 

4  2  Phil,  on  Evid.  245  ;  Taylor,  ss.  74,  75. 

5  2  Phil  on  Evid.  246  ;  Taylor,  s.  76  ;  see  also,  as  to  letters,  Fenwick  v.  Seed,  6  Mad  7,  8 ;  Attonuy- 

General  v  Stephens,  6  De  G.  M.  &  G.  Ill :  2  Jur.  N.  S.  61 

6  Gilb.  on  Evid.  89  ;  and  see  Taylor,  ss.  74,  699.  600. 

7  G'lb.  on  Evid.  89  ;  and  see  Taj-l"r,  s.  74. 

8  ifa»  V.  Rielcetts,  7  Beav.  93, 101 ;  Orange  v.  Pick/ord,  4  Jur.  N.  S.  649,  V  C.  K. :  Doe  v.  Burdett, 

4  Ad.  &  El.  1 ;  Doe  v.  WoUey,  8  B.  &  0.  22. 

9  2  Phil,  on  Evid.  246  ;  M'Kenire  v.  Fraser,  9  Ves.  6. 
10  Dow,  202. 
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claiming  and  dealing  with  the  property  as  if  it  had  passed  under 
the  will,  would  be  cogent  evidence  to  prove  the  due  signing  of  the 
will,  though  it  should  not  be  recorded." 

It  appears  to  be  doubted,  whether  the  seal  of  a  Court  or  corpora- 
tion is  within  the  rule  as  to  thirty  years ;  and  in  Rex  v.  The  Inhabi- 
tants of  Barthwick}  Lord  Tenterden  said,  "  that  it  might  be  argued 
that  it  was  not  within  the  principle  of  the  rule :  because,  although 
the  witnesses  to  a  private  deed,  or  persons  acquainted  with  a  pri- 
vate seal,  may  be  supposed  to  be  dead,  or  not  capable  of  being  ac- 
counted for,  after  such  a  lapse  of  time,  yet  the  seals  of  Courts  and 
of  corporations,  being  of  a  permanent  character,  may  be  proved  by 
persons  at  any  distance  of  time  from  the  date  of  the  instrument  to 
which  they  are  affixed."^    ♦ 


Section  VI. — Docutnentary  Evidence  which  does  not  prove  itself. 

Having  pointed  out  the  species  of  documentary  proofs  which  may 
be  used  in  Courts  of  Equity,  without  the  aid  of  any  other  evidence 
to  authenticate  them,  or  which,  in  other  words,  "  prove  themselves  :" 
the  next  subject  for  consideration  is  the  nature  of  the  proofs  requi- 
site, to  enable  a  party  to  make  use  of  documents  which  do  not  come 
under  the  same  description.  The  rules  upon  this  subject  are,  in 
general,  the  same  in  Equity  as  at  Common  Law ;  and  will  be  found 
more  fully  set  forth  in  any  Treatise  upon  the  Law  of  Evidence.^ 

With  respect  to  the  cases  in  which  different  rules  prevail  in 
Courts  of  Equity,  from  those  which  are  adopted  at  Law,  the  most 
important  are  those  of  wills  devising  real  estates.  At  Law,  it  is 
sufficient  to  examine  one  witness  to  prove  a  will,  if  he  can  prove 
the  due  execution  of  it,  unless  it  is  impeached* ;  but,  in  Equity,  in 
order  to  establish  the  will  against  the  heir,  all  the  witnesses  must 
be  examined.^ 

1  2  B.  &  Ad,  648. 

2  2  Phil,  on  Evid.  247 !  Taylor,  s.  74.  „      ,  .. 

3  2  Phil,  on  Evid.  242,  et  seq.  :  Taylor,  ss.  1368—1472,  1660—1679  :  Best,  ss.  246—250  :  Gresley,  173, 

et  seq. 

4  Seton,  227,  citing  Peake's  Evid  401. 

5  BooUe  V.  BlvmdM,  19  Ves.  506  ;  G.  Coop,  136, 137  ;  see  also  Ogley.  Cook,  1  Ves.  S.  177  ;  Townshend 

V  Ives,  1  Wils.  216  ;  rswllen  v.  Michel,  2  Pri.  491. 
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This  rule,  although  general,  admits  of  necessary  exceptions,  and 
perhaps  does  not  apply  where  the  will  is  not  whoDy,  but  only  par- 
tially, in  question.!  The  rule  also  does  not  apply,  in  cases  where 
one  of  the  witnesses  is  dead,  or  is  abroad^ :  in  which  cases,  proof  of 
his  handwriting  has  been  held  sufficient.^  It  seems,  however,  that 
in  such  a  case,  the  more  regular  course  is  not  to  declare  the  will 
proved,  but  to  enter  the  evidence  of  the  witnesses  as  read,  and  then 
to  direct  the  trusts  of  the  wiU  to  be  carried  into  execution.*  Where 
a  witness  has  become  insane,*  or  has  not  been  heard  of  for  many 
years,  and  cannot  be  found,  his  evidence  has  been  dispensed  with.* 
It  is  also  necessary,  in  Equity,  where  the  object  of  the  suit  is  to 
establish  a  vdll  against  the  heir,  to  prove  the  sanity  of  the  testator.' 

We  have  seen  before,*  that  in  some  case^,  where  the  proof  of  a  wUl 
is  defective,  leave  will  be  given  to  supply  the  defect  at  the  hearing ;' 
and  we  have  also  seen,  that  it  is  the  common  practice  of  the  Court 
to  carry  the  trusts  of  a  will  into  execution,  without  declaring  the 
will  well  proved.!"  Where  the  heir  admits  the  will,  the  Court  will 
establish  it,  without  declaring  it  well  proved  -^^  but  the  admission  of 
a  wiU  in  the  separate  answer  of  a  married  woman,  who  was  the 
heiress  at  law,  has  been  held  insufficient  to  enable  the  Court  to 
declare  the  wiU  established.^^ 

The  Court  of  Chancery  will  establish  a  wiU  made  and  proved  ia 
the  colonies,  on  the  production  of  a  duly  authenticated  copy  of  it : 
provided  the  due  execution  and  attestation  of  the  original  are  proved 
by  the  attesting  witnesses.!^ 

The  rule  that,  where  a  will  is  to  be  established  against  an  heir,  it 
must  be  proved  by  aU  the  witnesses,  or  by  producing  evidence  of 

1  Per  Lord  Eldon,  in  Bootle  v.  BlwncLell,  ubi  sup. 

2  Ibid. 

3  Lord  Cmrinabm  v.  Payne,  5  Ves.  404,  411 ;  see  also  Billing  v.  B'rookshank,  cited  19  Vps.  605 ;  Fitz- 

herbert  v.  Fiizherbert,  4  Bro.  C.  C.  231  ;  aud  Grayson  v.  AtHnson,  2  Ves.  S.  4-54,  where  it  was 
held,  that  a  commission  should  have  been  sent  to  examine  the  witness  abroad;  buttheruleinZ/onZ 
Carrington  v.  Payne  seems  to  be  the  one  now  acted  upon :  Set«n,  227. 

4  Bare  v  Bare,  5  Beav.  629  630 :  7  Jmr.  326. 
6  Bemett  v.  Taylor.  9  Ves.  381. 

6  Jantfis  V.  Parnell,  T  &  R.  417  ;  M'Kenire  v.  Fraser,  9  Ves.  5. 

7  Harris  t.  Ingledew,  3  P.  Wms.  93  iWallis  v.  Hodgeson,  2  Atk.  66  ;  Seton  228. 

8  Ante. 

9  Chichester  v.  Chichester,  24  Beav.  289,  where  the  -will  was  allowed  to  be  proved  viva  voce  at  the 

hearing  ;  see  however  Seton,  228  ;  and  Smith  v.  Blackman,  ante. 

10  See  Ante:  Ord.  VII.   1;  Seton,  228;   Binffield  v  LambeH,  1  Dick  337 ;   Bird  T.  Butler,  *. 

n. ;  Fitzherbertv.  Fitzherbert,  4  Bro.  C.  C.  231 ;  Woodv.  Stane,  8  Pri.  613 ;  Boyse  r.  Bossborovgh, 
Kay ,71 :  3  De  G.  M.  &  G.  817 :  18  Jur  206 ;  S,  0.  nom.  Colelough  v.  Boyse,  6  H.  L.  Ca.  1 :  3  Jur. 
N.  S  373. 

11  Seton,  228.    For  form  of  decree  in  such  case,  see  i&,  224,  No.  2. 

12  Broym  v.  Bayward,  1  Hare,  433 ;  ante. 

13  Band  v.  JiacmaJum,  12  Sim.  653 ;  6  Jur.  450. 
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their  death  and  handwriting,  does  not  apply  when  proof  of  the  will 
is  required  for  other  purposes  :  in  such  cases,  one  witness  to  prove  it 
is  sufficient.^ 

The  rule,  that  all  the  witnesses  must  be  examined,  extends  also  to 
the  trial  of  an  issue  devisavit  vel  non  before  a  jiiry.^  la  Tatham  v. 
Wright,^  however,  where  the  bill  was  not  filed  by  the  devisee  to 
establish  the  will,  but  by  the  heir  to  set  it  aside,  the  defendant  called 
one  witness,  and  produced  the  other  two,  offering  them  to  the  plain- 
tiff to  call  and  examine  them,  which  he  declined,  not  wishing  to 
make  them  his  own  witnesses  :  upon  a  motion  for  a  new  trial,  th6 
cause  was  held  to  have  been  sufficiently  tried. 

Formerly,  whenever  the  heir  at  law  was  a  party  to  the  suit,  he 
was  entitled,  as  a  general  rule,  to  an  issue  devisavit  vel  non  ;*  but 
under  the  present  practice,  the  Court  of  Chancery  has  power,*  to 
determine  the  question  itself,  either  with  or  without  a  jury,  as  it 
may  think  fit :  though  it  may  direct  the  question  to  be  tried  at  the 
assizes.  v 

Where  an  original  will  is  required  to  be  produced  in  the  Court  of 
Chancery,  the  attendance  with  it  of  the  proper  officer,  in  whose, 
custody  it  is  deposited,^  may  be  procured,  as  in  the  other  cases 
where  the  production  of  an  original  record,  or  instrument  in  the 
nature  of  a  record,  is  required. 

There  are  several  cases  in  which  a  Court  of  Equity  has  established 
a  will,  without  the  production  of  the  original,  where  the  fact  of  the 
wUl  having  been  proved  and  retained  abroad,  or  other  circumstances,'^ 
have  rendered  it  impossible  to  bring  the  original  before  the  Court ; 
but  it  seems  that,  in  such  cases,  strict  proof  of  the  execution  and 
attestation  must  be  given,  unless  they  are  admitted,  or  unless  the 
wUl  is  old  enough  to  prove  itself.*  The  contents  of  the  will  must 
be  proved  to  the  satisfaction  of  the  Court ;  and,  in  the  absence  of 
the  original,  there  are  various  means  of  secondary  evidence  appli- 

1  Concannon  v.  Cruise,  2  Moll.  832. 

2  Petnberton  v.  Pernberton,  U  Yes.  63  :  Bootle  t.  Bhmdell,  19  Ves.  SOS :  G.  Coop,  137. 

3  2B.  &M.  1, 17.  „        ^     J  ,„■,   „     ,. 

4  See  Uan  v.  Bicketts,  7  Bear.  93, 102 :  8  Jur.  159 ,  S  C.  rurm.  Bicketts  t.  Turquhand.  1  H.L.  Ca.  472. 
6  Con,  Stat  U.  C.  chap.  12.  „     ,     j  ,„  „         .      , 

6  A  mipoena  duces  tecum  will  be  issued  for  this  purpose  :  Wiffan  v.  Bowlamt,  10  Hare,  Ap.  18, 19 : 

17  Jur.  816. 

7  EUie  T.  Mcdlicott,  cited  1  Beav.  144. 

8  Band  v.  MacnMhon,  12  Siin.  653,  666 :  6  Jur.  450. 
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cable  for  this  purpose.  In  Pullan  v.  Rawlins}  sufficient  secondary 
evidence  was  given,  by  means  of  a  copy  admitted  to  probate  in  this 
country,  certified  by  the  Registrar  of  the  place  where  the  original 
was  deposited. 

Secondary  evidence  of  the  contents  of  written  documents  is 
admitted,  both  at  Law  and  in  Equity,  whfen  the  party  has  not  the 
means  of  producing  them,  because  they  are  either  lost  or  destroyed, 
or  in  the  possession  or  power  of  the  adverse  party.  At  Law,  where 
it  is  not  known  till  the  time  of  trial  what  evidence  will  be  offered 
on  either  side,  a  party,  in  order  to  entitle  himself  to  give  secondary 
evidence  of  the  contents  of  a  written  document,  on  the  ground  of  its 
being  in  the  possession  of  his  adversary,  ought  to  give  him  notice 
to  produce  it :  for  otherwise,  non  constat,  that  the  best  evidence 
might  not  be  had.  But  even  at  Law,  when,  from  the  nature  of  the 
proceeding,  the  party  must  know  that  the  contents  of  a  written 
instrument  in  his  possession  wiU  come  into  question,  it  is  not  neces- 
sary to  give  any  notice  for  its  production ;  and,  therefore,  in  an  action 
of  trover  for  a  deed,^  or  upon  an  indictment  for  stealing  a  bill  of 
exchange,^  it  has  been  held,  that,  without  previous  notice,  parol 
evidence  may  be  given  of  the  contents  of  the  instrument  which  is 
the  foundation  of  the  proceeding.* 

The  same  exception  to  the  genera]  rule  appears  to  be  equally 
applicable  in  the  Courts  of  Equity :  for  there  it  is  held,  that  when, 
either  from  the  pleadings  or  depositions,  a  party  is  apprized  that  it 
is  the  intention  of  the  opposite  party  to  make  use  of  secondary 
evidence  of  the  contents  of  a  document  in  his  possession,  such 
secondary  evidence  may  be  used  at  the  hearing,  without  serving  the 
party  in  whose  possession  it  is  with  notice  to  produce  it.  This 
point  was  much  considered  by  Sir  William  Grant,  M.  R.,  in  Wood 
V.  Strickland,^  where  a  witness,  who  had  been  examined  on  the  part 
of  the  defendant,  deposed  to  the  contents  of  a  certain  letter  which 
had  been  written  by  the  plaintiff  to  the  witness,  which  the  witness 
stated  that  he  had  himself  subsequently  returned  to  the  plaintiff) 
who  immediately  threw  it  into  the  fire  and  destroyed  it.  At  the 
hearing,  an  objection  was  taken,  on  the  part  of  the  plaintiff,  to  the 

1  4  Beav.  112,  where  the  cases  are  collected. 

2  Howv  Hall,  14  East,  274. 

3  Aickles^  case,  1  Leach,  294. 

4  See  Taylor  on  Evid.  ss.  378:  379. 

5  2  Mer.  461, 465 :  and  see  Lyne  v.  Lockwood,  2  Moll.  321 :  Davieon  t.  Rotiscn,  8  W.  R.  873,  L.  C . . 
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admissibility  of  this  evidence,  on  the  ground  that  there  was  no  proof 
of  the  letter  being  lost  or  destroyed,  nor  of  any  notice  given  to  the 
plaintiff  to  produce  it;  but  the  objection  was  overruled  by  the 
Master  of  the  Eolls,  on  the  ground  that  the  plaintiff  must  have 
seen,  by  the  depositions,  that  the  evidence  of  the  case,  set  up  as  a 
defence  to  the  bill,  consisted  of  certain  written  communications 
which  had  taken  place  on  the  subject  of  the  suit,  and  that  it  was 
impossible,  therefore,  that  he  could  have  been  taken  by  surprise,  or 
could  not  be  prepared  to  produce  any  letter  that  might  be  in  his 
possession  It  is  right,  however,  to  state,  that,  in  Ha/wksworth  v. 
Dewsnwp}  Sir  Lancelot  ShadweU,  V.C,  came  to  a  decision  which 
was  contrary  to  that  in  Wood  v.  Strickland^ ;  and  that,  in  Sttilz  v. 
Stulz,^  he  referred  with  approbation  to  his  own  decision  in  Hawkes- 
wortk  V.  Dewsnap  :  though  he  expressed  himself  willing  to  have  the 
point  again  argued,  in  order  that  the  practice  might  be  settled.  The 
point,  however,  was  not  argued,  the  objection  having  been  waived. 

It  may  be  mentioned,  with  reference  to  this  subject,  that,  in 
Parkhurst  v.  Lowten,^  Lord  Eldon  appears  to  have  thought,  that 
when  a  defendant  admitted  a  deed  to  be  in  his  possession,  but  de- 
clined to  produce  it,  on  the  ground  that  it  might  convict  him  of 
simony,  or  any  other  criminal  offence,  secondary  evidence  of  its  con- 
tents might  be  received. 

Where  written  documents  are  not  admitted,  and  do  not  prove 
themselves,  they  must  be  proved  by  the  same  evidence  as  at  law^ : 
the  evidence,  however,  being  taken  according  to  the  practice  of  the 
Court  of  Chancery. 

Where  an  instrument,  to  the  validity  of  which  attestation  is  not 
requisite,  has  been  attested,  such  instrument  may  be  proved  by  ad- 
mission, or  otherwise,  as  if  there  had  been  no  attesting  witness 
thereto^ ;  and  it  is  not  requisite  to  prove  it  by  the  attesting  witness, 
except  in  the  case  of  ex  parte  applications  :  on  which  the  evidence 
'  of  the  attesting  witness  wiU  still  be  required,^  unless  it  can  be  shown 
that  there  is  a  difficulty  in  procuring  it.^ 

1  Cited  6  Sim.  460.  ,    2  2  Mer.  4fil. 

3  5  i-im.  460.  4  2  Swanst.  213 . 

6  See  ante.  6  Com.  Law  Procedure  Act,  s.  212. 

7  Re  Reay,  1  Jur.  N.  S.  222 ;  3  W.  R.  812,  V.  C.  K. ;  PeMer  v.  Pedder,.oitei  Seton,  16. 

8  Be  merden,10  Jur.  N.  S.  673  :  12  W.  R.  978,  V.  C  W. ;  Jearrard  v.  Traceij,  11  W.  R.  97.  V.  C.  K. 

In  Re  Hall,  9  W.  R.  776,  V.  C.  K.,  where  no  solemnities  were  required  for  the  execution  of  a 
power,  a  fuud  was  directed  to  be  paid  out  of  Court,  without  the  evidence  of  the  attesting  witness; 
and  see  Taylor,  s.  1640. 
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Order  156  provides  that  "  After  replication  is  filed,  any  party  may 
call  on  the  other  by  notice  to  admit  any  document,  saving  all  just 
exceptions ;  and  in  case  of  refusal  or  neglect  to  admit,  the  costs  of 
proving  the  document  shall  be  paid  by  the  party  so  neglecting  or 
refusing,  whatever  the  result  of  the  cause  may  be,  unless  at  the 
hearing  the  Judge  certifies  that  the  neglect  or  refusal  to  admit  -was 
reasonable  ;  and  no  costs  of  proving  any  document  are  to  be  allowed, 
unless  such  notice  is  given,  except  in  cases  where  the  omission  to 
give  the  notice  was  in  the  opinion  of  the  taxing  officer  a  saving  of 
expense."  Qur  order  157  that  "  The  notice  may  be  in  the  form  set 
forth  in  schedule  I.  hereunder  written,  and  is  to  be  served  not  less 
than  two  clear  days  before  the  day  appointed  for  inspection."^  These 
orders  are  taken  from  the  Imp.  Stat.  21  &  22  Vic.  c.  27,  s.  7,  which 
however  is  limited  to  cases  "  in  which  all  parties  to  the  suit  are 
competent  to  make  admissions."  Admissions  cannot  be  made  on 
the  part  of  an  infant,  unless  perhaps  where  the  admissions  are  for 
his  benefit^ ;  but  assignees  in  bankruptcy,  and  a  married  woman 
whose  husband  was  a  co-defendant,  were  held  to  be  competent 
under  the  corresponding  section  of  the  English  Act.^  The  order  has 
been  held  to  apply  to  all  documents  the  party  intends  to  adduce  in 
evidence,  and  is  not  confined  to  such  only  as  are  in  his  custody  or 
control*;  including  foreign  judgments^ ;  and  documents  the  validity 
of  which  is  directly  in  issue.® 


1  For     hedvile  I.  see  Orden 

2  Daniell's  Pr.  167. 

3  ChurcUn  V.  Collier,  1  N.  R.  82. 

4  Rutterv.  Chapman,  8  M.  &  W.  388. 
e  Smith  v.  Bird,  3  Dowl.  641. 

6  Spencer  v.  Borov^h,  9  M.  &  W.  426. 
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Section  VII. — Proving  Exhibits  at  the  Hearing,  under  an  Order. 

Written  documents,  essential  to  the  justice  of  the  cause,  may  in 
certain  cases  be  proved  at  the  hearing  as  exhibits,  vi/va  voce,  or  by 
affidavit.^  -  This  course  may  be  adopted,  where  the  cause  is  heard  on 
bill  and  answer,^  or  where  the  documents  have  not  been  proved  be- 
fore the  evidence  in  the  cause  is  closed. 

In  this  manner  may  be  proved,  as  exhibits,  oflBce-copies  of  records^ 
from  any  of  the  Superior  Courts,  or  of  grants  or  enrolments  from  the 
roUs  or  other  records  deposited  in  the  Public  Record  Offices,  or  of 
records  or  proceedings  from  Courts  of  inferior  jurisdiction. 

,  Deeds,  bonds,  promissory  notes,  bills  of  exchange,  letters,  or 
receipts,  of  which  proof  must  be  made  of  the  handwriting  of  the 
persons  writing  or  executing  the  same,  are  all  considered  as  exhibits> 
and  may  be  proved  at  the  hearing.* 

With  the  exception  of  documents  coming  out  of  the  custody  of  a 
public  officer  having  the  care  of  such  documents  (which  are  proved 
by  the  mere  examination  of  the  officer  to  that  fact,)  no  exhibit  can 
thus  be  proved  that  requires  more  than  the  proof  of  the  execution, 
or  of  handwriting  to  substantiate  it :  if  it  be  anything  that  admits 
of  cross-examination,  or  that  requires  any  evidence  besides  that  of 
handwriting,  it  cannot  be  received.^  This  rule  is  strictly  adhered  to ; 
and  in  many  cases,  where  an  instrument  which,  prima  facie,  appears 
to  be  an  exhibit,  requires  more  formal  proof,  it  cannot  be  received 
as  one.     Thus,  in  Earl  Pomfert  v.  Lord  Windsor,^  Lord  Hardwicke 

1  The  practice  of  proving  such  documents  by  affidavit  was  introduced  by  the  43rd  Order  of  Augrust, 

1841:  Sand.  Ord.  886:  3  Beav.  xxv.,  which  directed  that,  "  In  cases  in  which  any  exhibit  may,  by 
the  present  practice  of  the  Court,  be  proved  viva  voce  at  the  hearing  of  a  cause,  the  same  may  be 
proved  by  the  affidavit  of  the  witness  who  would  be  competent  (o  prove  the  same  viva  voce  at  the 
hearing."  This  order  is  not  included  in  the  Consolidated  Orders  ;  but  the  Prel.  -Ord.  r.  5,  which 
preserves  any  established  practice  originated  in,  or  sanctioned  by,  the  Orders  thereby  abrogated, 
would,  it  is  conceived,  authorise  the  adoption  of  the  practice,  where  necessary :  see  Seton,  14.  A 
similar  practice  prevailed  in  England  when  the  English  practice  was  established  in  this  Province, 
and  it  is  presumed,  is  still  in  force.    See  Killaly  v.  Chaham,  2  Grant,  281,  to  this  effect. 

2  Ante  ;  Rowland  v.  Sturgis,  2  Hare,  620 ;  Chalk  v.  Raine,  7  Hare,  393  :  13  Jur.  981 ;  Neville 

V.  Fitzgerald,  2  Dr.  &  War.  530 ;  Wyatt's  P.  E.  219 ;  contra,  Jones  v.  Orifflth,  14  Sim.  262 :  8 
Jur.  733. 

3  The  office-copies  here  mentioned  are  the  copies  of  those  records  of  which  it  is  the  duty  of  proper 

officers,  appointed  bj'  the  law,  to  furnish  copies  for  general  use,  and  are  not  those  copies  which  it 
is  the  duty  of  the  officer  of  the  Court  to  make  for  the  convenience  of  suitors  in  that  Court,  such 
as  the  ordinary  office-copies  of  pleadings  and  depositions  in  the  Court  of  Chancery :  which, 
although  they  are  admissible  in  the  Courts  to  which  the  officer  belongs,  are  not  admissible  in 
other  Courts  without  further  proof  of  their  accuracy :  2  Phil,  on  Evid.  197  :  Taylor,  s.  1382. 

4  Ibid. ;  Hmde,  370. 

5  Lake  v.  Skinner,  IJ.  &  W.  9, 15  ;  Bowser  v.  Colby,  1  Hare,  109, 132.    It  seems,  however,  that  the 

Court  will,  upon  the  suggestion  of  counsel,  put  questions  to  the  witness :  see  Turner  v.  Burleigh, 
17  Vcs.  354. 

6  2  Ves.  S.  472,  479 ;  and  see  Bloxton  v.  Drewit,  Free,  in  Ch.  64. 
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refused  to  admit  certain  receipts  to  be  proved  viva  voce,  although 
ordinarily  they  might  be  taken  as  exhibits ;  because,  in  order  to 
make  them  evidence  of  the  fact  they  were  intended  to  substantiate, 
a  further  fact  must  have  been  proved,  which  the  other  side  would 
have  a  right  to  controvert  and  cross-examine  upon.  So  also,  where 
a  power  was  required  to  be  exercised  by  a  deed  executed  in  the 
presence  of,  and  attested  by  witnesses,  it  was  held  that  the  deed  by 
which  the  power  was  exercised  could  not  be  proved  viva  voce  at  the 
hearing  of  the  caxise  ;i  and  where  a  book,  in  which  the  collector  of 
a  former  rector  had  kept  accounts  of  the  receipt  of  tithes,  was  offered 
to  be  proved  viva  voce,  it  was  rejected,  because,  besides  proving  the 
handwriting,  it  would  be  necessary  to  prove  that  it  came  out  of  the 
proper  custody,  and  that  the  writer  was  the  collector  of  the  tithes.^ 

For  the  same  reason,  a  wiU  of  real  estate  cannot  be  proved  as  an 
exhibit  at  the  hearing  :  because,  besides  the  mere  execution  of  the 
will,  the  sanity  of  the  testator  must  be  established,  and  the  heir  has 
a  right  to  cross-examine  the  witnesses.^  Under  the  present  practice, 
however,  a  wiU  has  been  allowed  to  be  proved  at  the  hearing,  with 
liberty  to  the  heir  to  cross-examine  the  witnesses.* 

If  a  document  is  impeached  by  the  answer  of  a  defendant,  it 
cannot  be  proved  viva  voce,  on  the  part  of  the  plaintiff,  against  such 
defendant.  Thus,  where  the  answer  of  one  of  the  defendants 
in  a  cause  insisted  that  a  covenant  was  fraudulently  inserted  in  a 
deed.  Sir  John  Leach,  M.R.,  refused  to  admit  such  deed  to  be  proved 
viva  voce  against  the  defendant :  although  he  held,  that  it  might 
have  been  so  proved  against  the  other  defendant,  who  had  not 
impeached  its  authenticity.'  So,  where  a  bill  was  filed  for  the  pay- 
ment of  an  annuity,  the  circumstances  under  which  the  annuity- 
deed  was  executed  being  disputed  by  the  parties,  the  plaintiff  was 
not  allowed  to  prove  the  deed  viva  voce  as  an  exhibit ;  but  leave 
was  given  to  file  interrogatories  for  that  purpose.^ 

It  is  only,  however,  where  the  execution  or  the  authenticity  of  a 
deed  is  impeached,  that  it  cannot  be  proved  as  an  exhibit :  if  the 
validity  of  it  only  is  disputed,  it  may  be  so  proved ;'  and  upon  this 

1  Brace  v.  Blick,  7  Sim.  619. 

2  Lake  v.  SkinTier,  uhi  sup. 

8  Harris  v.  Ingledew.  3  P.  Wms.  93  ;  Niblett  v.  Daniel,  Buinb.  310 :  2  Fowl.  Ex.  Pr.  168  ;  ante. 
4  Chichester  v.  Chichester,  24  Beav.  289  ;  see  also  Hope  v.  lAddell,  20  Beav.  438. 
6  Bar/kid  v.  Kelly,  4  Russ.  356,  357  ;  Joly  v.  Svrift,  3  Jo.  &  Lat.  126 ;  Hitchcock  v.  Carew,  Kay, 
App.  li. 

6  Maber  v.  Boibs,  1  Y.  &  C,  Ex.  586,  686. 

7  Attorney-General  Y  Pearson,  7  Sim.  309. 
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« 

principle,  in  the  case  of  Rowland  v.  Sturgis}  the  plaintiif,  in  a  fore- 
closure suit,  was  aUowed  to  prove  by  affidavit  the  mortgage  deed 
under  which  he  claimed,  where  it  was  neither  admitted  nor  denied 
by  the  defendant. 

Order  176  provides,  that  "  At  the  hearing  of  any  cause,  or  of  any 
further  directions  therein,  affidavits  of  particular  witnesses,  or  affi- 
davits as  to  particular  facts  and  circumstances,  may  be  used  by  con- 
sent, or  by  leave  of  the  Court ;  and  such  consent  may  be  given  on 
behalf  of  persons  under  disability,  with  the  approbation  of  the 
Court." 

It  is  however,  necessary,  in  order  to  authorise  the  proving  of  an 
exhibit  at  the  hearing  of  a  cause,  that  the  party  intending  to  make 
use  of  the  exhibit  should  previously  obtain  an  order  for  that  pur- 
pose.^ This  order  is  never  made  on  the  application  of  the  adverse 
party,  but  may  be  obtained,  by  the  party  requiring  it,  on  motion  of 
course,^  and  it  may  be  granted  during  the  hearing  of  the  cause  :*  in 
which  case,  the  cause  will  either  be  ordered  to  stand  over  for  the 
purpose  of  enabling  the  order  to  be  served  and  acted  upon,  or,  if  the 
witness  is  in  Court,  it  may  be  acted  upon  immediately. 

The  order,  when  drawn  up,  must  describe  minutely,  the  exhibits 
to  be  proved  ;^  and  it  is  always  made,  as  of  course,  "  saving  all  just 
exceptions."® 

The  order  being  drawn  up,  passed,  and  entered,  a  copy  thereof 
must  be  served,  in  the  usual  manner,  upon  the  adver  se  solicitor 
two  days  previous  to  the  hearing  of  the  cause.  ^ 

When  the  cause  is  called  on,  the  original  order,  the  exhibit  described 
therein,  and  the  witness  to  prove  the  same,  must  be  produced  in 
Court ;  and  the  Registrar  then  administers  the  usual  oath  and  ex- 
amines the  witness  f  or,  if  proved  by  affidavit,  the  order  and  exhibit, 
must  be  produced  with  the  affidavit.^ 

1  2  Hare,  620  ;  contra,  Jones  v.  Griffith,  14  Sim.  262  ;  8  Jur.  733 ;  and  see  Chalk  v,  Rame,  7  Hare, 

393;  13  Jur.  981, 

2  Hinde,  370  ;  Clare  v.  Wood,  1  Hare,  314.    The  order  may  be  obtained  after  the  affidavit,  m  proof 

of  the  exhibits,  is  made :  S.  C. 

3  See  Graves  v.  Budgel,  1  Atk.  444.    For  form  of  order,  seeSeton,  1237,  No.  3. 

4  Bank  v.  Farques,  Amb.  145, 

5  As,  if  a  deed,  the  date  and  parties'  names  ;  if  a  letter,  the  date,  and  the  names  of  the  parties  by 

whom  it  was  written,  and  to  whom  it  was  addressed  ;  Gresley,  188. 

6  Hinde,  370. 

7  Ibid. ;  Gresley,  188  ;  Ord.  III.  1. 

8  Hinde,  371 ;  Bowser  v.  Colby,  1  Hare,  132  n.  (a.)    A  witness  may  be  exammed  to  prove  exhibits, 

thouffh  examined  before  in  the  cause ;  Neep  v.  Abbot,  C.  P.  Coop.  191. 

9  The  order  should  be  entered  as  read  in  the  decree :  Seton,  14 ;  ib.  24,  No.  9.    The  Registrar  will 

indorse  each  exhibit  produced  in  evidence  ;  for  a  form,  see  Seton,  26. 
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No  documents  but  those  mentioned  or  described  in  the  order,  can 
be  thus  proved  at  the  hearing  ;^  and  as  the  order  saves  just  excep- 
tiop.s,  all  objections  which  can  be  taken  to  the  admissibility  of 
the  document  as  evidence,  may  then  be  urged  by  the  opposing 
party. 

The  attendance  of  an  unwilling  witness,  to  prove  an  exhibit  at 
the  hearing,  may  be  enforced  by  subpoena,^  and  unless  an  order  to 
prove  viva  voce  at  the  hearing  has  been  obtained,  an  order  for  leave 
to  issue  the  subpoena  appears  to  be  necessary,  and  may  be  obtained 
on  motion  of  course.^  The  subpceena  is  prepared  and  issued  in  the 
manner  hereafter  explained  ;*  and  is  made  returnable  at  the  time 
and  place  specified  in  it ;  being  usually  the  day  on  which  the  cause 
will  be  in  the  paper  for  hearing,  and  the  Court  of  the  Judge  who  is 
to  hear  it.^  The  order  to  prove  viva  voce,  or  to  issue  the  subpcena, 
as  the  case  may  be,  must  be  produced  at  the  time  the  subpoena  is 
sealed.  Personal  service  is  necessary,  and  a  tender  of  expenses,  as 
in  the  case  of  an  ordinary  subpoena  ad  testificand;u,m.^ 

The  adverse  party  has  no  right,  in  the  absence  of  special  circum- 
stances, to  compel  the  production  of  an  exhibit,  however  it  has  been 
proved  ;^  unless,  perhaps,  where  the  deposition  proving  it  sets  it  out 
V/erl^atimi  f  nor  even  to  inspect  it ;  for  he  is  not,  before  the  hearing,  to 
"  see  the  strength  of  the  cause,  or  any  deed  to  pick  holes  in  it."^ 


Section  VIII. — Who  may  be  Witnesses. 

All   persons  are  competent  to  be  witnesses  in  Equity,  except : 

1.  Where  the  witness   labours   under  a  defect  of  understanding; 

2.  Where  he  does  not  believe  in  a  future  state  of  rewards  and 
punishments.^'' 

1  Hinde,  371 ;  Wyatt'a  P.  E.  186. 

2  Hinde,  371. 

3  Ibid. ;  Gresley,  191 ;  Holden  v.  Holden,  6  W.  R.  217,  V  0.  J£. ;  but  see  S.  C.  7  De  G.  M.  &  G.  397 ; 

Seton,  14  ;  Vorley  v.  Jerram,  6  W.  R.  734  ;  Raymovd  v.  Brown,  4  De  G.  &  J  630. 

4  See  post. 

5  ^ohed.  to  Ord.  E.  No.  2. 

6  See  post. 

7  Forrester  v.  Helme  M'Cl.  668  ;  Lord  v.  Colvin,  2  Drew.  205 :  6  De  G.  M.  &  G.  47  ;  18  Jar.  253. 

8  Hodson  v.  Earl  of  Warrington.S  P.  Wms.  34. 

9  Gresley,  192,  citing  Davers  v.  Savers,  2  P.  Wms.  410  :  2  Str.  764  ;  Wiley  v.  Pisfor,  7  Ves.  411  ; 

JFencott  v.  Clarke,  6  Sim.  8 ;  Lord  v.  Colvin,  iLbi  sup  ;  and  see  post. 
10  JUaden  v.  Catanaeh,  7  H.  &  N.  360  :  7  Jur.  N.  S.  1107.    As  to  the  competency  ot  the  witnesses,  see 
Taylor  on  Evid.  ss.  1210—1267  ;  Best,  ss.  132—188  ;  Powell,  20  et  seq. 
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Formerly,  persons  interested  in  the  matters  in  question  in  the 
suit,  or  parties  thereto,  or  who  had  been  found  guilty  of  certain 
crimes,  were  incompetent  to  give  evidence ;  but  these  restrictions 
have  been  removed.^ 

The  witnesses  should  be  sworn  in  such  form,  and  with  such  cere- 
monies, as  they  may  declare  to  be  binding  on  their  consciences ;  and 
any  person  competent  to  be  a  witness  may,  if  he  has  a  consci^ntiolis 
objection  to  be  sworn,  give  evidence  upon  a  solemn  affirmation.  A 
peer,  although  privileged  to  put  in  his  answer  upon  his  attestation 
of  honour,  must,  when  called  upon  to  give  evidence  as  a  witness,  do 
so  upon  oath.2 

It  is  a  contempt  of  Court  to  publish,  while  a  cause  is  pending, 
articles  in  a  newspaper  which,  by  holding  the  witnesses  up  to  pub- 
lic execratjon,  may  tend  to  hinder  the  course  of  justice.^ 


Section  IX. — Manner  of,  and  tvme  for,  taking  Evidence. 

Formerly,  the  general  mode  of  examining  witnesses  in  Equity 
was  by  interrogatories  in  writing,  exhibited  by  the  party,  plaintiff 
or  defendant,  or  directed  by  the  Court  to  be  proposed  to  or  asked 
of  the  witnesses  in  a  cause.  This  practice  has  been  abolished,  and 
a  new  system  substituted  in  its  place.  The  Court  may,  however,  if 
it  shaU  think  fit,  order  any  particular  witness,  either  within  or  out 
of  the  jurisdiction,  to  be  examined  upon  interrogatories ;  and  with 
respect  to  such  witness  or  witnesses,  the  former  practice  of  the  Court 
in  relation  to  the  examination  of  witnesses  continues  in  fuU  force. 

It  frequently  happens,  that  a  plaintifi"  may  desire  to  examine  a 
defendant,  or  that  a  defendant  may  wish  to  examine  a  plaintiflf, 
before  the  cause  comes  on  for  examination  and  hearing  before  the 
Judge,  or  this  may  be  desired  to  be  done  before  the  Judge  at  Ex- 
amination and  Hearing  Term.     This  is  provided  for  by  Order  138, 

1  See  Taylor,  ss.  1211—1219,  and  Con.  Stat.  U.  C.  oh.  32, 

2  Taylor,  s.  1245. 

3  FelUn  v.  LorA  Herbert,  10  Jur.  N.  S.  62  ;  12  W.  B.  241,  V.  C.  K. 
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■which  declares,  that  "  Any  party  to  a  suit  may  be  examined  by  the 
party  adverse  in  point  of  interest,  without  any  special  order  for 
that  purpose  ;  and  may  be  compelled  to  attend  and  testify  in  the 
same  manner,  upon  the  same  terms,  and  subject  to  the  same  rules 
of  examination,  as  any  witness,  except  as  hereinafter  provided." 

The  examination  of  a  defendant  under  Order  138  is  the  substitute 
for  discovery  by  interrogatories,. and  to  entitle  a  plaintiff  to  examine 
on  any  particular  subject,  he  must  make  a  case  for  it  in  his  biU. 
Where  a  defendant  refused  to  answer  questions  not  founded  on  any 
case  or  charge  or  allegation  made  in  the  bill,  an  application  to  com- 
pel him  to  attend  and  answer  was  refused,  with  costs.^ 

Order  139  provides  that,  "  A  person  for  whose  immediate  benefit 
a  suit  is  prosecuted  or  defended,  is  to  be  regarded  as  a  party  for  the 
purpose  of  Order  138."  And  Order  140  provides  that,  "  A  plaintiff 
may  be  so  examined  at  any  time  after  answer,  and  before  and  at 
the  hearing  of  the  cause  ;  and  a  defendant  may  be  examined  at  any 
time  after  answer,  or  after  the  time  for  answering  has  expired." 

Under  these  orders,  the  defendant  may  examiue  the  plaintiff 
before  an  examiner,  though  the  cause  may  be  set  down,  and  notice 
of  examination  and  hearing  served.^  A  defendant  has  a  right  to 
examine  the  plaintiff  as  soon  as  his  own  answer  is  filed,  though 
there  may  be  other  defendants  who  have  not  answered ;  and  it  is 
not  necessary  to  serve  such  other  defendants  with  notice  of  exami- 
nation :  and  the  plaintiff,  by  amending  his  bill,  does  not  postpone 
his  liability  to  be  examined  until  after  the  time  for  answering  the 
amendment  expires.  Service  on  the  solicitor,  in  such  a  case,  of  a 
copy  of  the  examiner's  appointment  for  the  examination  of  a  party, 
is  a  sufficient  notice  to  the  solicitor,  and  it  is  not  necessary  that  the 
appointment  should  name  the  parties  at  length.^  An  examination 
of  a  defendant  under  these  orders  is  a  substitute  for  the  discovery 
by  answer ;  the  depositions  of  the  defendant  taken  under  them  may 
be  read  at  the  hearing,  and  it  is  not  necessary  to  call  him  as  a  wit- 
ness at  the  examination  of  witnesses ;  and  the  examination  of  a 
plaintiff  by  a  defendant  would  be  equally  admissible  at  the  hearing.* 

1  Dickson  v.  Covert,  2  Cham.  E.  342. 

2  Clarice  v.  Hawke,  1  Cham.  B.  346. 

3  Fowler  v  Boulton,  12  Grant.  437. 

4  Proctor  V.  Cfrant,  9  Grant,  31. 
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Where  a  defendant  has  been  examined  on  his  answer :  the  answer 
and  examination  may  be  rea  d  in  connection,  and  used  as  an  affidavit 
in  support  of  a  motion  for  decree.^ 

Where  a  party  has  been  examined  under  the  Orders  138,  139, 
'  140,  it  is  provided  by  Order  141,  that,  "  A  party  so  examined  may 
be  further  examined  in  his  own  behalf,  in  relation  to  any  matter 
respecting  which  he  has  been  examined  in  chief" 

In  this  Court,  a  party  called  and  examined  as  a  witness  by  the 
opposite  party,  cannot  go  on  to  give  evidence  on  his  own  behalf; 
his  counsel  can  ask  him  questions  only  in  explanation  of  his  evi- 
dence in  chief.  In  this  respect,  the  practice  differs  from  that  at 
Common  Law,  where  a  pai-ty  called  by  the  opposite  party  is  allowed 
to  give  evidence  on  his  own  behalf,  his  interest  going  only  to  affect 
his  credibility.  The  decisions  of  the  Courts  of  Law  on  this  subject 
are,  however,  contradictory.  It  has  been  held  by  the  Court  of  Com- 
mon Pleas,  that  one  party  called  by  the  opposite  one  is  thereby 
made  a  general  witness,  and  his  incapacity  by  reason  of  interest  is 
removed  f  while  the  Court  of  Queen's  Bench  held  (Burns,  J.,  dis- 
senting), that  he  could  'be  asked  questions  in  explanation  only.^ 

Order  142  provides,  that,  '  Where  one  of  several  plaintiffs  or 
defendants,  who  are  joint  contractors,  or  united  in  interest,  has  been 
examined,  any  other  plaintiff  or  defendant,  united  in  interest,  may 
also  be  examined  on  his  own  behalf,  or  on  behalf  of  those  united 
with  him  in  interest,  to  the  same  extent  as  the  party  actually 
examined."  And  Order  143,  that,  "  Such  explanatory  examination 
must  be  proceeded  with  immediately  after  the  examination  in  chief, 
and  not  at  any  future  period,  except  by  leave  of  the  court."  Order 
146  provides,  that,  "  Where  the  examining  party  uses  any  portion 
of  the  examination  so  taken,  it  shall  be  competent  for  the  party 
against  whom  it  is  used  to  put  in  the  entire  evidence  so  taken,  as 
weU  as  that  given  in  chief,  as  that  explanation."  Order  147  pro- 
vides, that  "  A  party  to  the  record  who  admits,  upon  his  examina- 
tion, that  he  has  in  his  custody  or  power  any  deed,  paper,  writing, 
or  document  relating  to  the  matters  in  question  in  the  cause,  is  to 
produce  the  same  for  the  inspection  of  the  party  examining  him, 

1  Mather  v.  Short,  14  Grant,  254, 

2  Wieksm  v.  Pmoh,  11  U.  C.  C.  P.  R.  146. 

S  Lamb  v  Warci,  18  U.  C.  Q.  B.  304.;  Mutual  Fire  Ins.  Co.  v.  Palmer,  20  U.  C.  Q.  B.  441, 
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Upon  the  order  of  the  Court,  or  of  the  Master,  or  Examiner,  before 
whom  he  is  examined,  and  for  that  purpose  a  reasonable  time  is  to 
be  allowed.  But  no  party  shall  be  obliged  to  produce  any  deed, 
paper,  writing  or  document,  which  would  have  been  protected  under 
the  former  practice."  And  Order  148,  that,  "Either  party  may 
appeal  from  the  order  of  the  Master  or  Examiner,  and  thereupon, 
such  Master  or  Examiner,  is  to  certify  under  his  hand  the  question 
raised,  and  the  order  made  thereon ;  and  the  costs  of  appeal  are  to 
be  in  the  discretion  of  the  Court."  The  plaintifi  has  a  right  to 
examine  the  defendant  at  the  examination  and  hearing  of  the  cause, 
although  the  plaintiff  may  have  already  cross-examined  him  on  his 
answer,  and  on  an  affidavit  which  he  has  made  in  the  cause.^  An 
application  for  an  order  for  the  defendant  to  attend  at  his  own 
expense,  he  having  failed  to  attend  an  appointment  of  the  Master, 
previously  made,  may  be  made  ex  parte.^ 

The  evidence  on  interlocutory  applications,  in  causes  and  ihatters 
depending  in  the  Court,  is  usually  taken  by  affidavit;  but  it  maybe 
taken  by  oral  examination  before  an  Examiner.^ 

Witnesses  who  have  made  affidavits,  or  bsen  examined  ex  parte, 
before  the  examiner,  are  liable  to  cross-examination  ;*  and  where  a 
party  has  given  notice  to  read  an  affidavit,  he  will  not  be  allowed 
to  withdraw  the  affidavit,  and  so  prevent  the  witness  from  being 
cross-examined  upon  it.^  There  can  be-  no  cross-examination, 
however,  upon  an  affidavit  of  documents.® 


Section  X. — Affidavits,  and  eoc-parte  Eooayninations  before 
an  Exa/miner. 

An  affidavit  is  a  statement  in  writing  sworn  to,  or  af&rmed  before 
some  person  having  authority  to  administer  oaths.  It  must  be 
made  in  some  cause  or  matter  actually  pending  at  the  time  it  is 
sworn;  otherwise,  it  cannot  be  received.'      An  affidavit   will  be 

1  Thompson  v.  Hind,  1  Cham.  B.  247. 

2  Harrison  v.  Qreer,  2  Cham.  R-  438. 

3  Order  266. 

4  Order  268. 

5  Clarke  v.  Law,  2  K.  &  J.  28 ;  2  Jur.  N.  S.  221 ;  NatioriaZ  Insurance  Association  v.  Carstaire,  9 

Jur.  N.  S.  955,  M,  E. 

6  Manty  v.  Bewicke,  (No.  2),  8  De  G.  M.  &  0.  470 :  2  Jur.  N.  S.  672  ;  overruling  Kay  v.  Smith,  20 

Beav.  566,  and  see  Curtis  v.  Dale,  12  Grant,  244. 

7  Francome  v,  Frcmcome,  11  Jur.  N.  S.  123  :  13  W.  R,  355,  L.  0. ;  overruling  PermaU  v.  Brown,  18 

Jur.  1061,  V.  C.  W. 
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received,  although  the  deponent  has  died  since  it  was  sworn ;  but 
the  Court  will  not  attach  so  much  weight  to  it  as  it  would  ha'^je 
done,  if  an  opportunity  for  the  cross-examination  of  the  deponent 
thereon  had  been  afforded.^ 

Affidavits  may  be  sworn  before  any  of  the  persons  authorised  to 
take  answers  in  Chancery.  Who  these  persons  are,  and  the  nature 
and  extent  of  their  authority,  has  been  already  stated.^ 

The  Commissioner  before  whom  the  affidavit  is  sworn,  must  not 
be  a  solicitor  in  the  cause.  In  a  case  before  Lord  Hardwicke,  where 
the  affidavits,  in  support  of  a  petition,  had  been  sworn  before  the 
petitioner's  solicitor,  the  petition  was  dismissed,  and  the  costs 
were  directed  to  come  out  of  the  solicitor's  pocket.^  And  in  the 
case  of  Wood  v.  Har'pur,^  Lord  Langdale,  M.  R,  rejected  affidavits, 
because  they  had  been  sworn  before  a  solicitor  who  acted  as  clerk 
to  the  plaintiff's  solicitor ;  but  an  affidavit  may  be  sworn  before  a 
Commissioner  acting  as  clerk  to  the  plaintiff  in  the  cause,  where  the 
plaintiff,  though  a  solicitor,  does  not  act  as  such  in  the  cause.^ 

The  Court  of  Chancery  is  also  in  the  habit  of  receiving  affidavits 
made  by  parties  resident  out  of  the  jurisdiction,  though  not  sworn 
to  before  any  of  the  functionaries  before  referred  to,  provided  it  is 
shown  that  the  persons  before  whom  they  are  sworn  are  persons 
who,  by  the  law  of  the  country  in  which  the  affidavit  is  sworn,  are 
authorised  to  administer  an  oath,  and  the  signature  of  such^^person  is 
properly  verified.  Thus  in  Chicot  v.  Lequesnep  the  Court  ordered 
an  affidavit  to  be  sworn  before  a  notary  public  in  Amsterdam,  with 
the  intervention  of  a  proper  magistrate,  if  necessary,  by  the  law  of 
Holland,  to  the  administration  of  the  oath. 

It  is,  however,  to  be  observed  that,  although  the  Court  will,  in 
cases  of  this  description,  give  credit  to  the  fact,  as  certified  under 

1  Aiadom  t.  Aiadom,  ii  Beav.  243;  Williams  v.  Williams,  10  Jur.  N.  S.  608 ;  12  W.  E.  663,  V.O.K. ; 

Davis  V.  Otty,  18  W.  E.  484,  M.  R. :  and  see  JKorley  v.  Morley,  6  De  G.  M.  &  G.'610, 613,  614 :  ] 
Jur.  N.  S.  1097, 1098 ;  see  also  Tarmoell  v.  Seurrah,  11  L.  T.  N.  S.  761,  M.  R. 

2  AnU. 

3  In  re  Hogan,  3  Atk.  812  ;  but  see  ante. 

4  3  Beav.  290  ;  Hopkin  v.  Ho%ilcin,  10  Hare,  App.  2 ;  and  see  cases  collected;' 2  0.  P.fCoop.  t.  Cott. 

174,  n.  -I 

6  PerTaraer,  L.  J.,in  Ji'osierv.  iETaniej/,  3N.R.98:  affirming  S.  C.  11  W.'E.  899,tV.  C.  W.  ;  diss. 

Knight-Bruce,  L.  J. 
6  1  Dick.  150 ;  see  also  Wiff/rren  t.  Swinburne,  9  Jur.  510,  Bail  Court  ;  Pinkerton  v.  The^Bamsley 
Canal  Company,  3  Y.  &  J.  277,  n.  ;  Sutcheon  v.  Manni/ngton,  6  Ves.  823  ;  Qarvey  v.  Hibbert,  1 
J.  &  W.  180.  K  there  is  a  difficulty  in  taking  the  affidavit  before  the  foreign  authority,  the  Court 
■will,  it  seems,  appoint  a  special  examiner,  and  the  evidence  must  be  taken  as^a  deposition':  Dre' 
v(m  T.  Drevon,  12  W.  R.  66,  V.  0.  K.  As  to  the  mode  of  taking  evidence)  beforej  an  examiner 
see  post.  ' 
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the  seal  or  signature  of  a  notary  public  or  other  person  authorised 
to  administer  an  oath,i  it  wiU  require  some  evidence  that  the  person, 
whose  seal  or  signature  is  affixed,  actually  fills  the  character  he 
assumes.  This  may  be  effected,  either  by  the  production  of  an 
affidavit  by  some  person  resident  in  this  country  who  can  depose  to 
the  fact  of  his  filling  that  character,  or  by  the  certificate  of  some 
British  minister  or  consular  agent,  or  of  some  public  officer  of  the 
country  in  which  the  transaction  took  place,  competent  to  give 
such  certificate ;  and  in  the  latter  case,  the  certificate  must  be  veri- 
fied by  the  certificate  of  some  British  minister  or  consular  agent, 
or  by  the  affidavit  of  some  impartial  person,  cognizant  of  the  fact 
that  such  public  officer  is  what  he  assumes  to  be.^ 

Where  it  appeared  that  no  commissioner  under  the  statute  for 
taking  affidavits  in  Lower  Canjida  to  be  used  in  Upper  Canada 
resided  nearer  than  210  miles  from  a  place  in  Lower  Canada  where 
an  affidavit  of  service  was  to  be  made,  an  order  was  made  directing 
the  affidavit  to  be  sworn  before  one  of  the  ordinary  commissioners 
for  taking  affidavits  in  Lower  Canada.^ 

This  Statute  (26  Vic.  C.  41.  S.  1.)  provides  that  the  Governor  may 
appoint  persons  to  receive  affidavits  in  Great  Britain  and  Ireland, 
or  in  any  colony  or  dependency  thereof,  to  be  used  in  any  of  the 
Courts  of  Canada.  Sec.  3  provides ;  1.  That  oaths  administered 
out  of  Canada  before  any  commissioner  authorised  by  the  Lord 
Chancellor  to  administer  oaths  in  Chancery  in  England  :  or,  2.  That 
oaths  administered  before  a  Notary  Public  or  Mayor,  or  chief  Mag- 
istrate of  any  City,  Borough,  or  Town  Corporate  in  Great  Britain  or 
Ireland,  or  in  any  colony  of  Her  Majesty,  or  in  any  foreign  country, 
and  certified  under  the  Common  Seal  of  such  City,  Borough,  or 
Town  Corporate,  or  before  a  judge  of  any  Court  of  superior  juris- 
diction in  any  colony,  belonging  to  the  Crown  of  Great  Britain,  or 
any  dependency  thereof,  or  before  any  Consul,  Vice-Consul,  Acting- 

1  Butcheon  v.  Mannington,  6  Ves.  823. 

2  Haggett  v.  Iniff,  5  De  G.  M.  &  O.  910 :  1  Jur.  N.  S.  49  ;  Se  Earl's  Trust,  4  K.  &  J.  300  ;  Seton.  20. 

Thus,  in  Purkis  v.  Date,  M.  R.  in  Chambers,  6  May,  1864,  an  affidavit  was  received  and  filed, 
■which  had  been  sworn  before  H.,  the  clerk  of  the  Circuit  Court  of  Burton  County,  in  the  State  of 
Indiana,  America  ;  who  had  subscribed  his  name  to  the  jurat,  and  affixed  thereto  the  seal  of  thit 
Court ;  to  which  was  appended  a  certificate  under  the  hand  of  A.,  as  Secretary  of  that  State,  and 
the  seal  thereof,  that  H.  waa  such  clerlt,  and  was  authorised  to  administer  oaths ;  and  a  certifi- 
cate, under  the  hand  and  seal  of  office  of  the  BriMsh  acting  Consul  at  Chicago,  that  A.  was  such 
Secretary,  and  that  his  signature  and  the  State  seal  were  genuine.  In  Mayne  v.  Butter,  13  W.  R. 
128,  V.  C.  K,,  the  verificatiijn  of  the  signature  of  a  foreign  notary  was  dispensed  with :  the  fund 
being  small,  and  the  solicitor  personally  undertaking  to  apply  it.  See  26  Vic.  c.  41. 
Qaiild  V.  Sutehinson,  1  Cham.  R.  188. 
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Consul,  Pro-Consul,  or  Consular  agent  of  Her  Majesty  exercising 
his  functions  in  any  foreign  place,  shall  be  as  valid  as  if  taken 
before  a  commissioner  in  this  Province.  Sec.  4.  provides  that  no 
proof  of  the  signature  or  seal  of  any  such  officer,  or  the  seal  of  the 
Corporation  need  be  given.  And  Sec.  6.  provides  that  no  informal- 
ity in  the  hearing  or  other  formal  requisites  to  such  an  affidavit 
shaU  be  any  objection  to  its  reception  in  *evidence,  if  the  Court  or 
Judge  thinks  proper  to  receive  it.^ 

An  affidavit  must  be  correctly  intituled  in  the  cause  or  matter  in 
which  it  is  made ;  it  will,  however,  be  sufficient  if  it  was  correctly 
entitled  when  it  was  sworn,  although  the  title  of  the  cause  may 
have  been  subsequently  altered  by  amendment.^  Where  a  mistake 
occurred  in  the  title  of  affidavits,  by  omitting  the  name  of  one  of 
the  defendants,  they  were  received  on  its  being  shown  by  affidavit 
that  there  was  no  other  suit  pending  to  which  they  could  relate  f 
and  where  the  names  of  the  plaintiff's  and  defendants  were  reversed, 
the  Court  allowed  the  affidavits  to  be  taken  off  the  file  and  re-sworn, 
and  then  filed  without  affixing  fresh  stamps.*  In  another  case,*" 
the  affidavits  were  allowed  to  be  made  exhibits  to  an  affidavit  pro- 
perly intituled. 

Affidavits  need  not  in  their  entitling  distinguish  the  parties  by 
original  and  amended  bill,- — it  is  sufficient  to  describe  them  as  the 
new  parties  to  the  suit.^ 

An  affidavit  made  in  one  cause  or  matter  cannot  be  used,  to  obtain 
an  order  in  another  cause  or  matter.  The  Court  will,  however,  in 
some  cases,  specially  direct  this  to  be  done  :  thus,  where  affidavits 
have  been  filed  in  a  cause  proving  a  pedigree,  they  were  allowed  to 
be  used  on  the  hearing  of  a  petition  under  the  Trustee  Act,  1850.^ 

In  all  affidavits,  the  true  place  of  residence,  description,  and 
addition  of  every  person  swearing  the  same  must  be  inserted.^  This 
rule,  however,  will  not  apply  to  affidavits  by  parties  in  the  cause  : 

1  G-raham  v.  Maepherson,  i  Cham.  E.  85,  is  opposed  to  this  Statute,  but  so  far  as  can  be  gathered 

from  the  Vol.  of  Reports  it  was  decided  in  1869— some  years  before  this  Statute  was  passed. 

2  Hawes -v.  Bamford,  9  Sim.  K3.  „„,„„■„„„■ 
8  JPisAerv.  Coffey,  1  Jur.  N.  S.  956,  V.  C.  "W. ;  and  see  Re  Harris,  8  Jur.  N.  S.  166,  V.  C.  K. 
4  Pearson  v.  Wilcox,  10  Hare,  App.  36. 

6  Be  Varteg  Chapel,  18  Hare,  App.  37. 

6  Somervilley.  Kerr,  2  Chamb.  R.  164.  „      ,  „   ,„  ,       oci  -vr  n  to-        v  v 

7  Se  Piccmoe,  10  Hare,  App.  35  ;  Jones  v.  TiiArnbull,  In  re  Turnbull,  17  Jur.  861,  V.  C.  w. :  which 

is  apparently  the  same  case,  under  a  different  name. 

8  Hlnde,  461 ;  Wyatfs  P.  ft.  9. 
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who  may  describe  themselves,  in  the  affidavit,  as  the  above-named 
plaintiff,  or  defendant,  without  specifying  any  residence,  or  addition, 
or  other  description ;  and  even  where  a  plaintiff  so  described  him* 
self  in  an  affidavit,  and  it  appeared,  upon  inspecting  the  office  copy 
of  the-  bill,  that  no  addition  had  been  given  to  him  in  the  biil,  the 
affidavit  was  considered  sufficient.^  In  that  case,  also,  there  were 
several  plaintiffs,  and  the-  plaintiff  making  the  affidavit  described 
himself  as  "the  above-named  plaintiff:"  whereas,  it  was  object- 
ed, that  he  ought  to  have  called  himself  "  one  of  the  above-named 
plaintiffs;"  but  the  objection  was  overruled. 

Our  Order  258  provides  that  "  All  affidavits  are  to  be  takfen  and 
expressed  in  the  first  person  of  the  deponent,  and  his  name  at  thfe 
commencement  of  the  affidavit  is  to  be  written  in  fuU,  and  not 
designated  by  any  initial  letter  merely ;  and  the  jurat  may  be  in  the 
form  or  to  the  effect  set  forth  in  the  schedule  M  hereunder  Written. 
No  costs  are  to  be  allowed  in  respect  of  an  affidavit,  which  has  not 
been  drawn  in  conformity  with  this  order."  And  Order  259  that 
"  Each  statement  in  an  affidavit,  which  is  to  be  used  as  evrdencff  on 
any  proceeding  before  the  Court  or  before  a  Judge,  or  before  an 
officer  of  the  Court,  is  to  shew  the  means  of  knowledge  of  the  per- 
son making  the  statement."^ 

The  affidavit  must  commence  by  stating,  that  the  party  "  makes 
oath  and  says:"  for  even  though  the  jurat  express  that  the  party 
was  sworn,  it  will  not  be  sufficient,  unless  the  affidavit  also  state 
that  the  party  makes  oath.^ 

An  affidavit  must  be  pertinent  and  material.  Scandalous  and 
irrelevant  matter  should  be  carefully  avoided,  and,  if  any  is  inserted, 
the  affidavit  may  be  ordered  to  be  taken  off  the  file  ;*  or  if  the 
affidavit  is  intended  to  be  used  before  the  Court,  the  scandalous 
matter  may  be  expunged,  by  the  same  process  as  scandal  in  a  bill  or 
other  pleading  f  or  if  it  is  intended  to  be  used  in  Chambers,  a  motion 
may  he  made  to  have  the  matter  examined  and  expunged.® 

1  Crockett  i".  BisMon,  2  Mad.  446. 

2  See  Woodhatch  v.  Freeland,  11  W.  R.  898  ;  and  see  Orders  68,  69,70. 

3  Phillips  T.  Prentice,  2  Hare,  542  ;  Be  jSewton,  2  De  G.  F.  &  J.  3.    In  the  case  of  an  affirmation, 

the  words  "do  solemnly,  sincerely,  and  truly  affirm  and  declare,"  are  usually  substitued  ior 
' '  make  oath  and  say." 

4  Qoddard  v.  Parr,  24  L.  J.  Ch.  783  :  3  W.  E.  633,  V.  0.  K.  ;  Kerniak  v.  E&miek,  12  W.  E,  385, 

Vi  0.  W. 
6  See  ante. 
6  Ord.  69,  70. 
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If  an  affidavit  pontsiiii  impertinent  matter,  or  he  of  improper 
length,  the  Court  may  at  once  disallow  the  costs  of  the  improper 
part,  or  may  -disallow  the  costs  of  the  part  which  the  Taxing  Master 
may  distinguish  as  being  improper.^ 

The  application  for  the  costs  of  impertinent  matter  in  an  affidavit 
should  be  made  when  the  affidavit  is  used.^  The  Court  generally 
leaves  it  to  the  Taxing  Master  to  determine  what  part  of  the  affi- 
davit is  unnecessary :  merely  expressing  an  opinion  that  it  is  of 
improper  length.^ 

Affidavits  ought  to  be  fairly  written  upon  foolscap  paper  book- 
wise  ;  but  the  Clerks  of  Eecords  and  Writs  may  receive  and  file 
affidavits  written  otherwise,  if  in  their  opinion  it  is,  under  the  cir- 
cumstances, desirable  or  necessary.*  The  Clerks  of  Records  and 
Writs  may  refuse  to  file  any  affidavit  in  which  there  is  any  knife 
erasure,  or  which  is  blotted  so  as  to  obliterate  any  word,  or  which  is 
improperly  written,  or  so  altered  as  to  cause  any  material  disfigure- 
ment, or  in  which  there  is  any  interlineation:  unless  the  person 
before  whom  it  is  sworn  authenticate  such  interlineation  with  his 
initials,  so  as  to  show  that  it  was  made  before  the  affidavit  was 
sworn,  and  to  mark  the  extent  of  the  interlineation. 

An  affidavit  in  which  there  are  interlineations  or  alterations,  not 
so  marked,  may,  however,  be  filed  with  the  consent  of  the  solicitors 
of  all  parties  against  whom  it  is  intended  to  be  used  :  such  consent 
being  endorsed  on  the  affidavit  and  signed  by  the  solicitors.^  And 
where  two  affidavits,  by  A.  and  B.,  were  written  on  the  same  paper 
and  there  were  unauthenticated  alterations  in  the  affidavit  of  A., 
the  document  was  allowed  to  be  filed  as  the  affidavit  of  B. :  that  of 
.4.  ibeing  rejected.* 

Dates  and  sums  may  be  written,  either  in  words  or  in  figures  ;^ 
but  every  quotation  should  be  placed  between  inverted  commas. 

1  Ord.  71 :  as  to  this  order,  see  Moors  v.  Smith,  14  Beav.  393,  396  ;  Mayor  of  Bervnclc  v.  Murray,  7 

De  G.  M.  &  G.  497,  514,  515  :  3  Jur.  N.  S,  1,  5  ;  Scottish  tlnion  Insurance  Company  v.  Steele,  9 
L.  T.  TS.  S.  677,  V.  0.  W.     For  form  of  order,  see  Seton,  89,  No.  17. 

2  Horner  v.  Wheelwright,  2  Jur.  N.  S.  367,  V.  C.  S. 

3  ^oore  v.  Smith,  uhi  sup. ;  Re  RacLclife,  Seton,  89,  "No.  17 :  R&  Skidmore's  Trusts,  1  Jur.  N.  S . 

696,  V.  0.  S.  ;  Hanslip,  i.  Kitton,  8  Jur.  N.  S.  835,  481,  V.  C.  S. ;  on  appeal,  ib.  1113  :  Scottish 
Urhion  Insurance  Company  v.  Steele,  ubi  sup. 

4  Braithwaite's  Oaths  m  Chan.  42. 

5  Braithwrite's  Pr.  340.    But  an  irregularity  in  the  jurat  cannot  be  waived,  see  post. 

6  Oill  v.  Oilbard,  9  Hare,  App.  16. 

7  The  present  practice  in  the  Record  and  Writ  Cleric's  Office  of  allowing  affidavits  to  be  filed,  notwith- 

standing that  dates  and  sums  are  written  therein  in  figures,  instead  of  in  words,  was  adopted  with 
the  sanction  of  Lord  Chancellor  Campbell.  A  previous  usage  in  the  office  to  the  contrary  was 
recognised  in  CrooJc  v.  Crook,  1  Jur.  N,  S.  654,  V.  0.  S. ;  Braithwaite's  Pr.  340. 
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Schedules  referred  to  in  an  affidavit  as  "hereunder  written,'' 
should  be  placed  after  the  jurat ;  and  the  commissioner,  or  other  per- 
son before  whom  the  affidavit  is  sworn,  must  sign  his  "name  at  the 
end  of  each  schedule.  If  a  schedule  is  placed  before  the  jurat,  it 
should  not  be  referred  to  as  "  hereunder  written,"  but  as  "  the 
schedule  (or,  first,  &c.,  schedule)  set  forth  in  this  my  affidavit."  The 
schedules  may  also  be  embodied  in  the  affidavit.^ 

Alterations  in  schedules,  or  in  accounts  made  exhibits  to  aflS- 
davits,  should  be  authenticated  in  the  same  manner  as  in  the  body 
of  the  affidavits.^ 

A  document  may  be  referred  to  in  an  affidavit,  either  as  an 
exhibit,  thus  :  "  produced  and  shown  to  me  at  the  time  of  swearing 
this  my  affidavit,  and  marked  with  the  letter  A,"  or  as,  "  hereunto 
annexed."  If  "  produced  and  shown,"  the  document  is  not  filed 
with  the  affidavit ;  if  "  hereunto  annexed,"  the  affidavit  cannot 
properly  be  filed  without  it ;  and  it  is  therefore  generally  more  con- 
venient not  to  refer  to  it  as  "  hereunto  annexed."^ 

Any  document  referred  to,  must  be  distinguished  by  some  mark 
placed  upon  it,  and  signed  by  the  person  before  whofn  the  affidavit 
is  sworn.* 

It  is  the  usual  practice,  in  aU  cases,  to  write  the  short  title  of  the 
cause  or  matter  on  the  exhibit ;  and  this  must  be  done  in  the  case 
of  documents  made  exhibits,  and  intended  to  be  used  in.  Chambers. 

Where  a  document  is  referred  to  as  being  produced  and  shown 
to  the  deponent,  the  person  before  whom  the  affidavit  is  sworn  must 
inquire  whether  the  deponent  has  seen  the  document,  and  is  aware 
of  the  contents  thereof;  but  this  need  not  be  done  where  the 
document  is  referred  to  as  hereunto  annexed :  the  document  being 
annexed  at  the  time  the  affidavit  is  sworn.^ 

Where  one  party  has  proved  written  documents  in  a  cause,  the 
other  side  has  no  right,  upon  that  ground,  and  in  the  absence  of 

1  Braithwaite's  Pr.  341, 

2  See  Regul.  8  Aug.  1867,  r.  10. 

3  Braithwaite's  Pr.  341. 

4  Hewetson  v.  Todhunter,  2  Sm.  &  Giff.  App.  2. 
6  Braitliwaite's  Pr.  341. 
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special  circumstances,^  to  require  them  to  be  produced  before  the 
hearing ;  unless,  perhaps,  where  the  affidavit  proving  them  sets 
them  out  v,erbatim  :^  for  a  party  can  have  no  right  to  see  the  strength 
of  his  adversary's  case,  or  the  evidence  of  his  title  before  the  hear- 
ing.^ The  documents  may,  however,  be  ordered  to  be  produced,  in 
order  that  the  other  side  may  cross-examine  upon  them.* 

The  jurat  should  be  written  at  the  end  of  the  affidavit,  and  is 
usually  placed  at  the  right-hand  corner ;  it  may,  however,  be  writ- 
ten on  either  side  of  the  page,  or,  if  necessary,  in  the  margin ;  but 
not  on  a  page  upon  which  no  part  of  the  statements  in  the  affidavit 
appears.*  It  must  also  correctly  express  the  time  when,  and  the 
place  where,  the  affidavit  is  sworn,  including  the  name  of  the  city, 
borough,  or  county.* 

The  deponent  must  sign  his  name,  or  make  his  mark,  at  the  side  of 
the  jurat :  not  underneath  it.'^  The  person  before  whom  the  affidavit 
is  sworn  must  sign  his  name  at  the  foot  of  the  jurat :  to  which  must 
be  added  his  official  character  as  Commissioner,  not  necessarily, 
however,  in  his  own  handwriting.^ 

If  the  deponent  be  a  marksman  or  blind,  the  affidavit  must  be 
first  truly,  distinctly,  and  audibly  read  over  to  him  :  either  by  the 
person  before  whom  the  affidavit  is  sworn,  or  by  some  other  person. 
In  the  first  case,  it  must  be  expressed  in  the  jurat  that  the  affi- 
davit was  so  read  over,  or  that  the  mark  or  signature  was  affixed  in 
the  presence  of  the  person  taking  the  affidavit ;  in  the  second  case, 
such  other  person  must  attest  the  mark  or  signature,  and  must  be 
first  sworn  that  he  has  so  read  over  the  affidavit,  and  that  the  mark 
or  signature  was  made  in  his  presence,  and  this  must  be  expressed 
in  the  jurat.^ 

1  Lord  T.  Colvin,  2  Drew.  205 :  6  De  G.  M,  &  0.  47 ;  18  Jur .  253 ;  see  also  Forrester  v. ,  Helme,  M'Clel. 

SS8. 

2  Hodson  V.  Earl  of  Warrirngton,  3  P.  Wms.  34. 

3  Bavers  v.  Davers,  2  P.  Wms.  410 :  Hodson  v.  Harl  of  Warrington,  ubi  sup. ;   WUey  v.   Pistor, 

7  Ves.  411 ;  Fencott  v.  Clarice,  6  Sim  8 :  Lord  v.  Colvin,  ubi  sup. ;  Gre  ley,  192  ;  ante. 
i  Bell  v.  Johnson,  IJ  &  H.  682. 
6  Braithwaite's  Pr.  342. 

6  lUA;  but  see  Gates  v.  Buekland,  13  "W.  R.  67,  V.  0.  S- 

7  Ande*son.  v.  Stather,  9  Jur,  1085,  V.  C.  K.  B. 

8  Braithwaite's  Pr.  342  ;  but  see  Gates  t.  Buekland,  13  W.  R.  67,  V.  C.  S.    The  words  '■  before  me  " 

must  precede  the  commissioner's  signature  ;  see  Graham  v.  Ingleby,  cited  Braithwaite's  Oaths  in 
Chan.  46, 

9  The  attestation  should  be  written  near  the  jurat :  Wilton  v.  Clifton,  2  Hare,  535 :  7  Jur.  215  ; 

Braithwaite's  Pr.  380.    AVbere  a  marksman  signed  an  affidavit  with  his  name  at  length,  his  hand 

having  been  guided  on  the  occasion,  it  was  ordered  to  be  taken  off  the  file ;  v.  Christopher^ 

11  Sim.  409. 
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If  the  deponent  be  a  foreigner,  the  contents  of  the  affidavit  must 
be  interpreted  to  him  ;  and  the  interpreter  must  be  sworn  that  he 
has  truly,  distinctly,  and  audibly  done  so,  and  that  he  .will  truly 
interpret  the  oath  about  to  be  administered,  and  then  the  deponent 
may  be  sworn;  and  that  these  formalities  have  been  comphed 
with,  must  be  expressed  in  the  jurat.^ 

Formalities  of  a  similar  kind,  by  which  it  may  appear  that  the 
deponent  has  fully  understood  the  contents  of  his  affidavit,  before 
he  is  sworn,  must  be  adopted,  in  the  ease  of  a  deaf,  or  deaf  and  dumb 
person,  or  in  other  similar  cases.^ 

The  oath  should  be  administered  in  a  reverent  manner ;  and,  if 
not  administered  in  the  usual  form,  the  authority  for  administering 
it  should  appear  in  the  jurat.^ 

Quakers,  Moravians,  and  Separatists  give  their  evidence  on  their 
solemn  affirmation;  and  any  person  who  objects,  from  conscientious 
motives,  to  be  sworn,  may  now  give  his  evidence  upon  his  solemn 
affirmation  ;  but  the  person  qualified  to  make  affirmation,  must  be 
satisfied  of  the  sincerity  of  the  objection,  and  this  must  appear  in 
the  affirmat.  ^ 

It  is  an  universal  principle  in  aU  Courts,  that  jurats  and  affidavits, 
when  contrary  to  practice,  are  open  to  objection  in  any  stage  of  a 
cause.  This  does  not  depend  upon  any  obiection  which  the  parties 
in  a  particular  cause  may  waive,  but  upon  the  general  rule  that  the 
document  itself  shall  not  be  brought  forward  at  all  if  in  any  respect 
objectionable  with  reference  to  the  rule  of  the  Court.  Where, 
therefore,  there  was  an  irregularity  in  the  jurat  of  an  answer,  a 
motion  by  the  plaintiff  to  take  it  off  the  file,  oh  the  ground  of  such 
irregularity,  was  allowed,  notwithstanding  that  he  had  taken  an 
office-copy  of  the  answer.*  Where,  however,  in  the  case  of  an 
affidavit  sworn  abroad,  before  a  notary,  the  place  where  it  was 
sworn  was  omitted  in  the  jurat,  it  was  ordered  to  be  filed :  the 
Vice-Chancellor  observing,  that  he  thought  the  Court  must  assume 


1  Braithwaite's  Oaths  in  Chan.  35. 

2  Rsynolds  v.  Jones,  Trin.  Term,  1818  ;  Braithwaite's  Pr.  383, 

3  See  Braithwaite's  Pr.  883,  384. 

.4  PUhmgUm  v,  Himsworthj  IT.  &  C.  Ex  612,  616 ;  but  see  Braithwaite's  Pr,  48,  and  ante. 
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that  the  notary  was  acting  in  pursuance  of  his  duty,  and  that  he 
would  not  perform  a  notarial  act  out  of  the  jurisdiction  in  which 
alone  he  had  authority.^ 

Order  260  provides  that :  "  Affidavits,  either  in  support  of,  or  in 
opposition  to,  any  special  motion  or  petition,  are  to  be  filed,  with 
the  Clerk  of  Records  and  Writs.  This  order  is  not  to  be  taken  to 
warrant  the  taxation  of  the  costs  of  obtaining  office  copies  of 
affidavits,  for  use  upon  the  hearing  of  any  matter,  by  the  party  on 
whose  behalf  they  are  filed."  And  Order  261  that  "All  the 
affidavits  upon  which  a  notice  of  motion,  or  petition  is  founded, 
must  be  filed  before  the  service  of  the  notice  of  motion  or  petition; 
and  affidavits  in  answer  must  be  filed  not  later  than  the  day  before 
that  appointed  for  the  hearing  of  the  motion  or  petition." 

Before  any  affidavit  is  used  for  any  purpose,  it  must  have  been 
filed  in  the  Office  of  the  Clerks  of  Records  and  Writs,  or  of  the 
Deputy  Registrar.^  Sometimes  in  vacation,  however,  when  the 
matter  was  pressing,  the  Court  has  taken  affidavits  into  its  own 
hands,  and  then  considered  them  as  filed.^ 

Formerly,  any  party  who  required  a  copy  of  an  affidavit,  had  to 
obtain  an  office-copy  at  the  Record  and  Writ  Clerks'  Office  ;  but 
now,  where  any  party  requires  a  copy  of  an  affidavit  filed  by  the 
adverse  party,  he  is  to  make  written  application  to  the  party  by 
whom  the  copy  ought  to  be  delivered,  or  his  solicitor,  and  there- 
upon such  party,  or  his  solicitor,  is  to  make  such  copy,  and  deliver 
the  same  on  demand  within  forty-eight  hours.* 


f 


Section  XI. — Of  viva  voce  Evidence. 

The  viva  voce  examination  of  witnesses  may  take  place,  either 
before  the  Court,  a  Judge,  in  Chambers,  an  Examiner  of  the  Court,  a 
Master  or  an  Examiner  specially  appointed. 

1  Jfeek  V.  Ward,  10  Hare,  App.  1 ;  Gates  v.  BmUand,  13  \V.  E.  67;  V.  C.  S. 

2  Jackson  v.  Cassidy,  10  Sim.  326  ;  DarUy  v.  Niclwlscm,     Dr.  &  War.  66,  70  ;  EUey  v.  Adams,  i 

Giff.  398;  9  Jar.  N.  S.  788. 

3  Per  Lord  Langdale,  in  Atttrmey-Qeneral  v.  Lewis,  8  Beav.  179. 
4,  Ord.  648-649. 

13 
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I  The  most  usual  instances  of  viva  voce  examinations  are  where 
they  are  heard  before  a  Judge  on  Circuit  preparatory  to  the  hearing 
of  the  cause  :  an  Examiner,  either  special  or  otherwise,^  and  a 
Master  on  references  brought  into  his  office.  In  the  first  case 
the  examination  is  taken  as  at  nisiprius,  with  this  difference  that  the 
depositions  are  taken  down  by  the  Judge,  or  the  Eegistrar,  or 
Deputy  Registrar  under  his  directions  in  open  Court,  and  are  read 
over  to  the  witness  and  signed  by  him ;  in  the  second  case  the 
depositions  are  usually  taken  to  be  used  on  some  interlocutory 
application  :  or  the  examination  is  the  cross  examination  of  a  party 
to  the  suit  which  may  be  used  at  the  hearing  or  not  at  the  option 
of  the  party  at  whose  instance  it  is  taken  :  and  in  the  third,  it  is 
the  usual  practice  in  the  Masters'  Office  to  take  all  evidence  viva 
voce ;  and  in  fact  it  can  be  taken  in  no  other  way  except  by  consent. 

The  details  of  the  practice  in  these  cases  wiU  be  found  under 
other  more  appropriate  heads,  but  there  are  some  points  common  to 
all  which  it  will  be  convenient  to  notice  here. 

Where  it  is  intended  to  examine  witnesses  before  an  Examiner, 
an  appointment  must  be  obtained  from  him,  and  notice  thereof  given 
to  the  witness  ;  and  where  there  is  reason  to  suppose  a  witness  will 
not  voluntarily  attend  to  be  examined,  recourse  must  be  had  to  the 
compulsory  process  of  a  writ  of  subpoena  ad  testificanduTn  :  which 
commands  the  witness  to  whom  it  is  directed  to  appear  before  the 
examiner,  to  testify  on  behalf  of  the  party  requiring  his  testimony.^ 
In  case  the  witness  is  required  to  bring  with  him  any  written 
document  in  his  possession,  then  the  writ  must  be  a  suhpcena  duces 
tecwm? 

Every  subpcsna,  or  suhpcena  duces  tecum  may  contain  any 
number  of  names,  and  the  party  suing  out  the  same  is  at  liberty  to 
sue  out  a  subpoena  for  each  person,  if  it  is  deemed  necessary  or  de- 
sirable to  do  so.  In  a  subpoena  a  husband  and  his  wife  are  con- 
sidered as  two  distinct  persons,  and  her  christian  and  surname  must 
be  inserted  accordingly.^ 

1  It  may  here  'oe  mentioned,  that  all  Masters  are  Examiners  by  their  commission — but 'there  are 

in  Toronto  two  "Special  Exammers." 

2  Hinde,  326. 

3  As  to  the  degree  of  particularity  with  which  the  documents  must  be  described,  see  .4  tfoTTKy-Qensral 

V.  Wilson,  9  Sim.  526. 

4  Hinde,  327 :  Braithwaite's  Pr.  264,  u. 
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The  subpoena  muat  be  endorsed  with  the  name  or  firm,  and 
place  of  business  of  the  solicitor  issuing  the  same,  and  of  his  agent, 
if  any,  or  with  the  name  and  place  of  residence  of  the  party  issuing 
the  same,  when  he  acts  in  person ;  and,  in  either  case,  with  the 
address  for  service,  if  any.'^ 

On  obtaining  a  subpoena,  a  precipe,  in  the  usual  form,  must  be 
filed  at  the  Record  and  Writ  Clerks'  or  Deputy  Registrar's  Office. 

The  service  of  this  subpoena  must,  in  all  cases,  be  personal  ;^  and 
is  effected  by  delivering  a  copy  of  the  writ  and  of  the  indorsement 
thereon  to  the  witness,  and  at  the  same  time  producing  the  original 
writ.  At  the  time  he  is  served  with  the  writ,  the  witness  should 
be  served  with  a  notice  in  writing,  specifyiug  the  purpose  for  which 
he  is  to  attend  the  Examiner  in  pursuance  of  it.^ 

No  witness  is  not  bound  to  attend,  unless  his  ■  reasonable 
expenses  are  paid  or  tendered  to  him  ;  nor,  if  he  appears,  is  he 
bound  to  give  evidence  until  such  charges  are  actually  paid  him  ;  ^ 
and  the  rule  is  the  same,  where  the  witness  is  a  party  to  the  cause.® 
A  public  officer  who  has  charge  of  documents  for  which  he  is 
responsible,  and  attends  as  a  witness  in  his  public  capacity  and  in 
relation  to  matters  connected  with  his  office,  wiU  be  allowed  profes- 
sional witness  fees  of  $4  per  day.^  A  witness,  or  a  party  is  not 
obliged  to  attend  and  give  evidence  or  submit  to  cross-examination, 
except  he  be  duly  notified  or  subpoenaed,  even  if  he  happens  to  be 
present  when  the  proceedings  are  going  on.  Wh^re  therefore  a 
party  to  a  suit  who  had  made  an  affidavit  was  present  in  the 
Masters'  Office,  and  the  solicitor  for  the  opposite  party  proposed  to 
cross-examine  him  on  his  affidavit  and  he  refused  to  answer,  a  motion 
ex  parte  to  compel  him  to  attend  and  be  examined  was  refused.'^ 

If  the  witness  whose  attendance  is  required  is  a  married  woman, 
the  subpoena  should  be  served  upon  her  personally,  and  the  tender 
of  the  expenses  made  to  her,  and  not  to  her  husband.* 

1  Ord.  40,  44,  45. 

2  Spicer  v   Dawson,  22  Beav.  282. 

3  Where  the  examination  is  adjourned,  the  witness  is  bound  to  attend  the  adjournment,  without 

being  served  with  a  new  su6^(»7ia ;  but  he  sbould  be  served  with  notice  oi  the  adjourned  time ; 
and  see  Lawson  v.  Stoddart,  10  Jur.  N.  S.  33  ;  12  W.  R  286.  V.  C.  K. 

4  The  amount  payable  is  aecording  to  the  scale  fixed  by  the  Common  Law  Judges  ;  Taylor  on  Evid.  s. 

1126,  n.  :  Chitty's  Arch.  1765  ;  see  also  Clark  v  Gill,  1  K.,  &  J,  19  ;  Nokes  v.  Gibbon,  8  Jur.  N.  H. 
282,  V  C.  K.  ;  Brocas  v.  Lloyd,  23  Beav.  129  :  2  Jur.  N.  S.  565 :  Turner  v.   Turner,  5  Jur.  N.  S. 
839 :  7  W.  B.  573,  V  0.  K.  ;  Morgan  &  Davey,  29. 
6  Davey  v.  Durrani,  24  Beav.  493  :  4  Jur.  N.  S.'  230,  a  case  of  cross-examination  on  atBdavit. 

6  He  Nelson,  2  Cham.  R.  262. 

7  Robins  v  Carson,  ^  Cham.  E.  343  ;  and  see  Waddle  v.  MoGinty,  2  Cham.  B.  242.     As  to  privilege 

of  witness  in  refusing  to  attend  and  answer,  see  Grainqi'.r  v.  Latham,  2  Cham.  E.  313. 

8  2  Phil  on  Evid.  428  ;  Taylor  on  Evid  s.  1129. 
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If  the  witness,  upon  being  duly  served  with  the  subpoena  and 
notice,  neglects  or  refuses  to  attend  to  be  examined,  a  certificate  of 
his  non-attendance  may  be  procured  from  the  examiner  and  filed  in 
the  Record  and  Writ  Clerks'  Ofiice  ;^  and  an  application  made  to 
the  Court,  that  the  witness  may  be  ordered  to  attend  and  be  sworn 
and  examined,  at  such  time  and  place  as  the  examiner  may  appoint.^ 
This  application  is  made  by  motion,  which  may  be  made  either  ex 
parte,  or  on  notice  to  the  witness.^  The  application  must  be  sup- 
ported by  an  affidavit  of  due  service  of  the  suhpwna  and  notice, 
and  by, production  of  the  examiner's  certificate  of  non-attendance* 

When  the  order  is  made  ex  parte  it  contains  a  clause  that  in 
default  of  attendance  the  witness  do  stand  committed,  and  shall  not 
direct  him  to  pay  the  costs  of  the  application.*  Where  a  plaintift' 
though  duly  served  with  a  subpoena,  and  the  Examiner's  appoint- 
ment, does  not  appear  to  be  examined,  the  defendant's  motion  that 
he  do  attend  or  stand  committed  is  made  ex  parte,  unless  the  Court 
sees  fit  to  direct  notice  to  be  given.^  But  in  a  subsequent  case  it  was 
decided  that  an  application  for  an  order  that  a  party  to  a  suit  do 
submit  to  be  examined  at  his  own  expense,  or  in  default  be  com- 
mitted will  not  be  granted  ex  parte, — notice  must  be  served.  The 
right  to  examine  a  party  to  the  cause  is  not  affected  by  No.  2  of,  the 
orders  of  10th  January  1863.'^  An  application  for  an  order  for  the  de- 
fendant to  attend  at  his  own  expense,  and  be  examined,  on  his  answer 
may  be  made  ex  parte.^  To  compel  the  attendance  of  a  witness,  or 
a  party  whom  it  is  sought  to  examine,  he  must  be  duly  subpoenaed, 
or  served  with  an  appointment  eight  days  previous  to  an  examination 

A  further  appointment  must  next  be  obtained  from  the  examiner, 
and  notice  thereof,  and  a  copy  of  the  order,  duly  served  on  the  wit- 
ness.* If  the  witness  still  neglect  or  refuse  to  attend,  a  further 
certificate  of  non-attendance  must  be  obtained  from  the  examiner 
and  filed,  as  before  explained.     An  attachment  may  then,  if  the 

1  Seton,  1234;  but  see  Cad  v.  Poyser,  3  Sm,  &G.  369,  where  an  attachment  was  held  regular,  though 

the  certificate  had  not  been  filed. 

2  Braithwaite's  Pr.  144.     For  forms  of  orders  nisi  and  absolute,  see  Seton,  1233, 1234. 

3  Wisden  v.  Wisden,  6  Hare,  549,  660. 

4  St  ton,  1234. 

5  Seton,  1234  ;  Nokes  v.  Gibbon,  3  Jur.  N.  S.  282;  Brook  v.  Biddall,  2  Eq.  Rep.  637,  2  W.  E.  443. 

6  Fowler  v.  BouUon,  12  Grant,  437. 

7  Weir  v.  Mathfeon,  1  Cham,  K.  224.    This  Order  is  similar  to  Order  166  of  the  Con,  G.  Orders. 

8  Harrison  v.  Greer,  2  Cham  R.  438. 

9  The  copy  of  the  order  must  he  indorsed  according  to  the  provisions  of  Ord.%93,  and  served  in  the 

same  manner  as  in  other  cases. 
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order  has  been  made  on  notice,  be  issued  against  him  on  production 
to  the  Record  and  Writ  Clerk  of  an  affidavit  of  due  service  of  the 
order  and  notice,  and  of  non-attendance.^ 

Our  Order  144  provides  that  "  A  person  refusing  or  neglecting  to 
attend  at  the  time  and  place  appointed  for  his  examination,  or 
refusing  or  neglecting  to  obey  an  order  for  production  of  documents, 
may  be  punished  as  for  a  contempt :  and  the  party  who  desires  the 
examination,  or  production,  in  addition  to  any  other  remedy  to 
which  he  may  be  entitled,  may  apply  to  the  Court,  upon  motion, 
either  to  have  the  bill  taken  pro  confesso,  or  to  have  it  dismissed, 
according  to  circumstances."  And  Order  145,  that  "  The  Court  upon 
such  application  may,  if  it  think  fit,  order  either  that  the  bill  be 
taken  pro  confesso,  or  that  it  be  dismissed,  as  the  case  may  be  :  or 
make  such  order  as  seems  just." 

After  the  witness  has  been  examined,  he  will,  upon  his  motion, 
and  production  of  the  Examiner's  certificate  of  his  examination  being 
complete,  be  ordered  to  be  discharged  by  the  Court,  on  paying  or 
tendering  the  costs  of  his  contempt ;  or  he  may  be  discharged  by 
the  party  at  whose  instance  he  was  committed,  if  the  goaler  can 
be  prevailed  upon  to  take  such  discharge.^ 

The  method  is,  mulatis  mutandis,  the  same,  where  a  witness, 
having  attended  in  obedience  to  the  subpoena,  refuses  to  be  sworn, 
or  to  wait  till  his  examination  can  be  taken.^ 

If  a  witness,  attending  upon  a  subpoena  duces  tecum,  refuse,  with- 
out sufficient  cause,  to  produce  the  document  mentioned  in  the 
writ,  when  required,  he  may  be  ordered,  upon  special  motion,  to 
attend  again  and  produce  it,  and  to  pay  the  plaintiff  all  the  costs 
occasioned  by  his  refusal.* 

If  a  witness  is  in  prison,  under  a  common  law  process,  he  may  be 
brought  up  under  a  writ  of  habeas  corpus  ad  testificandum,^      The 

1  Ord.  288  ;  Seton,  1234. 

2  Ibid.  330 ;  Seton,  1237. 

8  Hennegal  v.  Evame,  12  Ves.  201. 

4  Sradsliaw  v   Bradshaw,  1  R.  &  M.  358  ;  Hope  v.  Liddell,  20  Beav.  438 :  7  De  G,  M  &  G.  831 ;  Se 

Cameron's  Coalbrook  Railway  Company,  26  Beav.  1. 
6  Buciejidge  v.  WhaUey,  6W.  R.  180,  V.  C.  K.,  where  the  officer  was  ordered  to  attend  with  thft 

witness  de  die  in  diem. 
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writ  of  habeas  corpus  is  never  issued  without  an  order :  the  order 
may  be  obtained  upon  motion  of  course,  supported  by  an  affidavit 
of  the  facts,  and  must  be  produced  at  the  time  the  writ  is  sealed.' 

The  Examiner  or  Master  may,  in  such  a  case,  if  he  think  proper, 
attend  the  prison  and  take  the  examination  of  the  prisoner  there,^ 
but  another  mode  of  obtaining  the  evidence  of  a  prisoner,  is  pointed, 
out  by  S.  76  of  the  Con.  Stat,  of  C,  c.  99,  which  enacts  that  "  When 
the  attendance  of  any  person  confined  in  the  Penitentiary,  or  in 
any  other  prison  or  goal  in  this  Province,  or  upon  the  limits  of  any 
goal  is  required  in  any  Court  of  Assize  and  Nisi  Prius,  or  of  Oyer 
and  Terminer  or  General  Goal  Delivery,  or  other  Court,  the  Court, 
before  whom  such  prisoner  is  required  to  attend  may  make  order 
upon  the  Warden  of  the  Penitentiary,  or  upon  the  Sheriff,  Goaler, 
or  other  person  having  the  custody  of  such  prisoner,  to  deliver  such 
prisoner  to  the  person  named  in  such  order  to  receive  him,  and 
such  person  shall  thereupon  instantly  convey  such  prisoner  to  the 
place  where  the  Court  issuing  such  order  is  sitting,  there  to  receive 
and  obey  such  further  order  as  to  the  said  Court  may  seem  meet ; 
but  no  prisoner  confined  for  any  debt  or  damages  in  a  civil  suit 
shall  be  thereby  removed  out  of  the  District  or  County  where  he  is 
so  confined." 

When  the  examination  of  witnesses  before  the  examiner  has  been 
concluded,  the  original  depositions,  authenticated  by  his  signature, 
are  transmitted  by  him  to  the  Rocord  and  Writ  Clerk's  Office  to  be 
there  filed  ;  and  any  party  to  the  suit  may  have  a  copy  of  the  whole, 
or  any  part. 

If  the  examiner  dies  before  signing  the  depositions,  they  must 
be  signed  by  his  successor.^  Where  the  examiner  omits  to  sign  the 
depositions,  the  Court  has  power,  if  it  thinks  fit,  to  order  them  to  be 
filed.* 

The  practice  as  to  the  examination  of  witnesses  out  of  the 
jurisdiction,  by  Commission  would  naturally  be  given  here.  It  has, 
however,  become  almost  absolute  in  England,  where  the  mode  of 

1  Braithwaite's  Pr  224. 

2  1  Daniell,  842. 

3  Bryson  v.  Wancick  and  Birmingham,  Canal  Co. ,  1  W.  R.  124,  V.  C.  S. 

4  SUpheTis  V.   iVanklin,  19  Beav.  585.    As  to  what  error  in  the  title  will  invalidate  depositions,  see 

Sar/ori  v.  Seel,  9  Hare,  App.  68,  and  the  case  there  referred  to, 
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obtaining  such  evidence  by  the  appointment  of  a  special  examiner 
has  been  adopted  under  the  provisions  of  the  Imp.  Sta.  15  &  16, 
Vic.  C.  86.  This  Act  has  much  simplified  the  practice,  and  reduced 
the  expenses  of  taking  evidence.  No  interrogatories  or  cross 
interrogatories  are  now  used,  the  evidence  being  taken  as  it  is  with 
us  before  a  Judge,  Master,  or  Special  Examiner.  As  it  is  probable 
that  this  improvement  will  shortly  be-made  by  our  own  Legislature, 
it  has  been  thought  unadvisable  to  introduce  the  lengthy  and  minute 
practice  attending  foreign  Commissions  under  the  old  system ;  the 
more  especially  as  it  is  now  common  for  the  parties  to  consent  to 
the  appointment  of  a  Special  Examiner  here  who  proceeds  with  the 
cpunsel  to  the  place  where  it  is  desired  to  take  the  evidence,  and 
there  take  the  depositions  in  the  same  way  as  they  would  be  taken 
before  hiini  in  this  country.  This  course  will  not,  probably,  be 
adopted  when  the  distance  is  very  great ;  in  such  cases  the  old 
practice  will  require  to  be  followed,  as  the  reader  will  find  it  in  the 
Second  Edition  of  Daniel,  page  872,  et  seq  :  though  it  is  not  clear 
that  the  Court  has  not  the  power  under  Sec.  75  of  the  Chancery  Act 
Con.  Sta.  of  U.  C,  C.  12  to  substitute  Special  Examiners  for  Foreign 
Commissions.  Order  167  provides  that  "  Witnesses  resident  out  of 
the  jurisdiction  may  be  examined,  as  heretofore,  upon  commission." 
Provision  is  made  for  the  issue  of  subpcBnas  from  any  part,  to  any 
part  of  Canada  by  Con.  Sta.  of  C,  Chapter  79.  S.  4  provides  that 
"If  in  any  action  or  suit  depending  in  any  of  Her  Majesty's  Superior 
Courts  of  Law  or  Equity  in  Canada,  it  appears  to  the  Court,  or  when 
not  sitting,  it  appears  to  any  Judge  of  the  Court,  that  it  is  proper 
to  compel  the  personal  attendance  at  any  trial  or  enquete,  or  exam- 
ination of  witnesses,  of  any  person  who  may  not  be  within  the 
jurisdiction  of  the  Court  in  which  the  action  or  suit  is  pending,  the 
Court  or  Judge,  in  their  or  his  discretion,  may  order  that  a  Writ 
called  a  Writ  of  sub'poena  ad  testificandum,  or  of  suhpcen-a  duces 
tecum,  shall  issue  in  special  form,  commanding  such  person  to  attend 
as  a  witness  of  such  trial,  or  enquete,  or  examination  of  witnesses 
wherever  he  may  be  in  Canada."  It  has  been  held  under  this 
Statute  that  this  Court  has  authority  to  grant  an  order  for  a 
subpoena  to  issue  to  Lower  Canada,  though  the  evidence  of  the  pro- 
posed witness  is  not  intended  to  be  used  at  the  hearing  of  the 
cause.^     Where   a  defendant  asks  for  an  order  for  a  suhpoena  to 

1  itcKerchie  v.  Montgomerg,  1  Cham.  R.  226, 
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examine  plaintiff,  it  is  unnecessary  for  him  to  show  that  there  is  no 
cause  of  action  for  the  same  matter  pending  in  Lower  Caijada.i 

It  may  here  be  noticed  that  the  costs  of  a  Commission  to  take 
evidence  in  a  foreign  country  form  part  of  the  costs  of  the  ca'use.^ 


Section  Xll.— Examination  of  Witnesses  de  bene  esse. 

The  Court  of  Chancery,  in  its  original  institution,  participated 
much  in  the  practice  adopted  by  the  Courts  of  Civil  Law.  The 
civilians  had  a  manner  of  examining  witnesses  in  perpetuam  rei 
meinoriam,  which  was  two-fold  :  either  the  common  examination,  or 
in  meliori  forTna.  The  common  examination  was  where  the  wit- 
nesses were  very  old  and  infirm,  sick,  in  danger  of  death,  or  were 
going  into  distant  countries.  In  this  case,  it  was  usual  to  file  a  libel, 
and  without  staying  for  the  litis  contestatio,  the  plaintiff  examined 
his  witnesses  :  immediately  giving  notice,  -if  it  were  possible,  to  the 
other  side,  of  the  time  and  place  of  the  examination,  that  he  might 
come  and  cross-examine  such  witnesses  if  he  thought  fit ;  and  these 
depositions  stood  good  in  case  the  witness  died,  or  went  abroad ;  but 
the  plaintiff  was  obliged  edere  actionem  within  a  year :  otherwise 
thtf  depositions  went  for  nothing.  If  the  witness  lived,  or  did  not 
go  abroad  into  distant  countries,  then  they  were  to  be  examined  post 
litem  contestatam,}  The  examination  in  perpetua/m  reimsmoriam  in 
Tneliori  was  ad  transuTnenda  instrumenta ;  and  in  that  case,  there 
must  have  been  a  litis  contestatio  before  the  examination  :  because 
there  was  no  need  of  so  much  celerity  in  proving  the  instruments  as 
there  was  where  the  witnesses  were  likely  to  die,  or  were  going  into 
remote  parts.  In  these  cases,  the  plaintiff  was  not  bound  to  proceed 
in  any  action  upon  those  instruments  within  the  year.  But  in  both 
cases,  it  seems  that  publicatio  testium  took  pJace,  when  the  judg- 
ment was  begun  before  the  ordinary  judge,  or,  which  is  the  same 
thing,  when  there  was  a  litis  contestatio}  The  examination  in  per- 
petuam rei  Tnemoriam  in  Tneliori  forma,  has  been  adopted  by  the 

1  Italy  V.  Mobinson,  1  Cham.  R.  271  • 

2  Colbome  v.  Thomas,  4  Grant,  169. 

3  Gilb.  For.  Rom.  118, 119 ;  Hinde,  3«5, 
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Court  of  Chancery ;  and  the  practice  in  regard  to  it  will  be  con- 
sidered when  we  treat  of  suits  instituted  for  the  purpose  (5f  perpe- 
tuating the  testimony  of  witnesses.  The  common  examination  in 
jperpetuam  rei  memoria/m  has  likewise  been  adopted  by  Courts  of 
Equity,  in  their  practice  of  examining  witnesses  de  bene  esse  :^ 
which  forms  the  subject  of  the  present  section. 

The  examination  of  a  witness  de  hene  esse  ordinarily  takes  place : 
where  there  is  danger  of  losing  the  testimony  of  an  important  wit- 
ness from  death,  by  reason  of  age  (as  where  the  witness  is  seventy 
years  old  and  upwards  f  )  or  dangerous  Ulness  f  or  where  he  is  about 
to  go  abroad  ;*  or  where  he  is  the  only  witness  to  an  important  fact.^ 
In  such  cases,  the  Court,  to  prevent  the  party  from  being  deprived 
of  the  benefit  of  his  evidence,  will  permit  his  depositions  to  be  taken 
before  the  cause  is  at  issue,  in  order  that,  if  the  witness  die,  or  be 
not  forthcoming  to  be  examined  after  issue  joined,  the  depositions  so 
taken  may  be  used  at  the  hearing.® 

An  order  to  examine  a  witness  de  hene  esse  on  the  ground  of  ill- 
ness, will  not  be  granted  ex  parte,  unless  the  illness  is  dangerous  : 
if  there  is  no  immediate  danger  notice  should  be  given.''  An  appli- 
cation was  made  by  the  plaintiff  on  notice,  supported  by  his  own 
affidavit,  to  examine  a  witness  de  hene  esse,  who  was  about  to  go 
abroad  : — the  case  had  been  heard  but  no  judgment  pronounced,  and 
the  plaintiff"  presuming  the  decree  would  be  in  his  favor  proposed 
to  examine  the  witness  with  a  view  of  using  his  evidence  in  the 
Master's  office  in  taking  the  accounts.  The  affidavit  shewed  that 
the  witness  was  going  abroad, — that  the  plaintiff  could  not  prevent 
him,  and  that  he  was  the  only  person  within  the  jurisdiction  who 
could  give  testimony  in  regard  to  the  matters  in  which  it  was  pro- 
posed to  examine  him,  and  also  stated  the  grounds  for  the  plaintiff 
so  considering  him.  The  motion  was  unopposed.  Esten  V.C,  made 
the  order  on  the  ground  that  although  such  orders  are  only  granted 

1  Hinde,  388.  ,         ,       . 

2  Rmm  v.  ,  13  Ves.  261 ;  Forbes  v.  Forbes,  9  Hare,  461,  where  the  -witness  was  a  party  to  the 

cause.  ' 

3  Bellamy  v.  Jonei,,  8  Ves,  31. 

4  Bovm  V.  Child,  3  Sim.  457  ;  Qrove  v.  Toung,  3  De  G.  &  S.  397 :  13  Jur.  847;  WIntosh  y.  Great 

Western  Railway  Company,  1  Hare,  328. 

5  Shirley  v.  Earl  Ferrers,  3  P.  Wms.  77 ;  Pearson  v.  Ward,  2  Dick.  648  ;  Hankm  v.  Middleditch, 

2  Bro.  0.  C.  641  :  Brydges  v.  Hatch,  1  Cox,  423.  In  Earl  of  Cholmondely  v.  Earl  of  Orford,  i 
Bro.  C.  C.  157,  two  witnesses  were  ordered  to  be  examined  de  bene  esse ,'  being  the  only  persons 
who  knew  the  material  facts. 

6  Hinde,  368 :  Gilh.  For.  Bonj.  140. 

7  Anderson,  v.  -i-nderson,  I  Cham,  B,  291, 
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where  it  is  shown  that  the  evidence  is  to  be  used  for  some  definite 
purpose,  yet  that  the  Court  will  make  such  an  order  where  it  con- 
siders that  justice  requires  it.^  An  application  was  made  for  an- 
order  to  examine  a  witness  de  bene  esse,  on  account  of  ill  health. 
The  order  was  granted  ex  parte}  But  an  application  to  examine  a 
witness  de  bene  esse  on  the  ground  that  he  is  about  to  leave  the 
jurisdiction  will  not  be  granted  ex  parte: — notice  must  be  served.' 
On  applying  for  an  order  to  examine  a  witness  de  bene  esse,  it  should 
be  clearly  shown  that  the  witness  is  the  only  witness  as  to  the  fact 
sought  to  be  proved  by  him.  An  application,  supported  by  an 
affidavit  of  the  Solicitor  as  to  his  belief  was  refused.* 

The  examination  of  a  witness  de  bene  esse  may  be  incidental  to 
every  suit ;  whereas  the  examination  for  the  purpose  of  perpetua- 
ting the  testimony,  is  the  fruit  of  a  suit  instituted  for  that  particular 
purpose.  It  may  even  be  incidental  to  a  suit  to  perpetuate  testi- 
mony, where  there  is  danger  of  the  evidence  of  the  witnesses,  whose 
testimony  is  intended  to  be  perpetuated,  being  lost  before  the  suit 
for  perpetuating  is  ripe  for  a  regular  examination.^ 

In  general,  the  Court  will  not  allow  the  examination  of  a  witness 
de  bene  esse  after  the  closing  of  the  evidence ;  and,  therefore,  where^ 
upon  a  hearing,  an  issue  had  been  directed,  and  an  order  made  that 
the  depositions  of  the  plaintiff's  witnesses  might  be  read  at  the  trial, 
in  case  such  witnesses,  or  either  of  them,  should  be  dead,  and  an 
application  was  afterwards  made  that  the  trial  should  be  postponed, 
and  that  the  plaintifi"  should  be  at  liberty  to  examine  another  wit- 
ness de  bene  esse  :  Lord  Eldon,  after  consulting  with  Sir  William 
Grant,  M.  R.,  said,  that  the  motion  was  one  which  could  not  be  made 
with  effect,  without  laying  before  the  Court  very  strong  circum- 
stances to  induce  it  to  permit  the  examination ;  and,  although  he 
would  not  say  that  it  could  not  be  granted  in  any  case,  he  refused  it 
in  the  one  before  him.®  It  seems,  however,  that  where  a  witness, 
who  has  not  been  before  examined  in  this  Court,  has  been  produced 
at  a  trial  at  Law,  and  another  trial  of  the  same  matter  is  to  be  had, 
the  Court  will  entertain  a  motion  for  the  examination  of  such  wit- 

1  Whitehead  v.  B.  A  L.  H.  Railway  Co.,  5  D.  C  L.  J  233. 

2  Oliver  v.  Dickey,  2  Cham.  R.  87,  citing  Tomkim  v.  Harrison,  6  Mad  315  ;  Hope  v.  Hope,  3  Beav. 

317  ■  McKinnon  v.  Bveritt,  2  Beav.  188  ;  Bellamy  t,  Jones,  8  'Ves,  31,    Ayokbourne's  Prafi.  185. 

3  Early  y.  McGill,  1  Cham.  R.  2,57. 

4  Jameson  v,  Jones,  3  Cham.  R.  98. 
6  Frere  v.  Green,  19  Ves.  319- 

6  Paltrier  v,  Lord  Aylesbwry,  15  Ves.  299. 
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ness  de  bene  esse,  with  view  to  such  second  trial.^  And  so,  after  the 
trial  of  an  issue  in  the  cause,  an  application,  on  the  part  of  the 
plaintiff,  for  liberty  to  examine  a  witness,  who  was  above  seventy- 
years  old,  de  hene  esse,  for  the  purpose  of  securing,  his  testimony  in 
case  of  his  death,  upon  the  ground  that  it  was  intended  to  move  for 
a  new  trial,  was  granted.^ 

Sometimes  it  is  required  to  examine  a  witness  de  hene  esse,  either 
in  support  of,  or  in  defence  to,  an  action  at  Law :  in  such  case,  it 
was  formerly  necessary  that  a  bill  should  be  filed  in  this  Court, 
with  the  proper  afiidavit  annexed  to  it,  praying  specifically  that 
the  witness  might  be  examined  de  bene  esse  f  and  this  may  stiU 
be  done,  although  the  Courts  of  law  have  now  power  themselves 
to  take  such  evidence.*  It  is  to  be  observed,  that  an  order  of  this 
nature,  in  aid  of  a  proceeding  at  Law,  cannot  be  obtained  upon  a 
bill  filed  for  any  other  purpose  ;  and  that  where  a  bill  was  filed  for 
a  commission  to  examine  witnesses  abroad  in  aid  of  a  trial  at  Law 
and  a  commission  had  been  sent  out  accordingly,  but,  before  it 
reached  its  destination,  one  of  the  witnesses  returned  to  England, 
whereupon  an  application  was  made  for  leave  to  examine  him  de 
hene  esse,  upon  the  ground  that  he  was  about  to  leave  the  country 
again  before  the  trial  could  be  had.  Sir  John  Leach,  V.  C,  refused 
the  motion  :  observing,  that  this  was  a  diiferent  relief,  and  that  the 
bill  must  be  amended.''' 

The  cases  in  which  the  Court  will  make  an  order  for  the  exami- 
nation of  witnesses  de  hene  esse  are  not  confined  to  those  of  age  or 
sickness,  or  in  which  the  witness  is  the  only  person  who  can  speak 
to  the  fact  intended  to  be  proved.  The  Court  will  give  permission 
for  such  an  examination  of  witnesses  in  other  cases  which  come 
within  the  same  principle  ;  indeed  it  will  do  so,  wherever  the  justice 
of  the  case  appears  to  require  it.  Thus,  where  an  application  was 
made  to  examine  the  surviving  witness  to  a  will,  de  hene  esse,  on  the 
ground  that  the  parties  concerned  all  lived  in  America,  and  that  the 
surviving  witness  was  greatly  afflicted  with  the  gravel,  the  order 
was  made,  although  the  witness  was  only  stated  to  be  more  than 

1  Anon.,  cited  by  Lord Eldon,  15  Ves.  SOO. 

2  Anon.,  0  Ves.  673. 

3  Ld.  Bed.  160  ;  Phillips  v.  Carew,  1  P.  Wms  116  ;  Andrews  v.  Palmer,   1  V.  &  B,  21,  23  ;  1  Newl 

450  ;  ante ;  post.  Bills  to  Perpetuate  Testimony, 
i  See  Taylor,  s.  472,  ct  seq.  ;  Chitty's  Arch.  329,  et  seq. 
S  AtUnh  V.  Palmer,  .1  Mad,  19. 
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"  upwards  of  sixty  years  old."i  So,  also,  where  fhe  age  of  the  wit- 
ness was  not  stated,  but  the  affidavit,  upon  which  the  application 
was  made,  alleged  only  that  the  witness  was  subject  to  violent 
attacks  of  the  gout,  and  from  these  attacks  was  under  the  appre- 
hension of  dying,  and  that  he  was  a  material  witness,  his  testimony 
being  required  to  prove  the  draft  of  a  bond  which  he  had  prepared 
but  which  was  lost,  the  Court  of  Exchequer  made  an  order  for  his 
examination  cle  bene  esse}  In  like  manner,  where  a  witness  is  about 
to  go  abroad,  an  order  may  be  obtained  for  his  examination 
de  hens  esse?  The  Court,  however,  will  not  permit  the  exami- 
nation of  witnesses  de  bene  esse,  on  the  ground  of  their  being 
about  to  go  abroad,  where  it  is  in  the  power  of  the  party  applying 
to  detain  them  till  they  have  been  exaraiaed  ia  the  ordinary  course. 
Upon  this  ground,  the  Court  of  Exchequer  refused  to  make  au 
order,  on  the  application  of  the  East  India  Company,  for  the  ex- 
amination of  witnesses  de  bene  esse,  who  were  going  to  the  East 
Indies  :  because  they  were  the  Company's  servants,  they  might  have 
kept  them  at  home.* 

It  seems,  also,  that,  in  a  question  of  pedigree,  where  the  case 
depends  upon  a  chain  of  distinct  circumstances  in  the  knowledge  of 
different  individuals,  the  death  of  one  of  whom  woidd  destroy  the 
whole  chain,  the  Court  will  permit  the  examination  of  such  in- 
dividuals de  bene  esse,  although  none  of  them  come  within  the 
description  of  witnesses  whose  testimony  is  in  danger  of  being  lost, 
either  from  age  or  serious  iUness.^ 

The  rule,  however,  that  the  examination  of  a  witness  de  beTie  esse 
wiU  be  permitted  where  the  individual  proposed  to  be  examined  is 
the  only  witness,  will  not  be  extended  to  cases  where  there  is  more 
than  one  witness  to  the  same  fact,  unless  upon  the  ground  of  the  age 
or  infirmity  of  the  witness  ;  therefore,  wh6re  an  application  was  made 
for  leave  to  examine  de  bene  esse  one  of  two  surviving  witnesses  to 
a  will,  who  was  neither  of  the  age  of  seventy  nor  in  a  state  of 

1  Fitzhugh  v.  Lee,  Amb,  6.5  ;  but,  in  such  cases,  an  ex  parte  order  14  irre^lar  ;  see  STKenna  v. 

EveiM,  2  Beav.  188  ;  Eofe  v.  Hope,  3  Beav.  317,  323  ;  ib.  n. 

2  Jepson  V.  GreeTiaway,  2  Fowl.  Ex.  Pr.  103. 

3  Bown  V.  ChUd,  3  Sim.  4.57  ;  STIntoshw  Great  Wejtcm.  Railway  Company, 1  Hare,  328  ;  M'Kenna 

T.  Everitt,  2  Beav.  188  ;  Grane  v.  Young,  3  De  G.  &  S.  397  :  13  Jur.  847. 

4  Eagt  India  Company  v.  Saish,  Buob.  320. 

6  Shelley  t.  ,  13  Ves.  56,  68 ;  Shirley  v.  Earl  Ferrers,  3  P.  Wms,  77  ;  Hope  v.  Rope,  3  Beav, 

317,  323, 
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dangerous  illness,  on  the  ground  that  he  was  a  prisoner  in  the  Castle 
of  York,  charged  with  capital  felony,  no  order  was  made.^ 

From  an  observation  which  appears  to  have  been  made  by  Lord 
Eldon  in  Freer  v.  Green^  it  may  be  inferred  that  an  order  of 
this  nature  cannot  be  obtained  before  appearance,  unless  the  defen- 
dant is  in  contempt ;  but  the  practice  is  not  so,  and  an  order  to  ex-  ■ 
amine  a  witness  de  bene  esse,  upon  either  of  the  grounds  above 
stated,  will  be  granted,  upon  an  affidavit  of  the  facts,  immediately 
after  the  filing  of  the  bill,  without  waiting  either  for  the  defendant's 
appearance,  or  for  his  being  in  contempt  for  non-appearance.^  There 
seems,  however,  to  be  no  doubt  that  the  contempt  of  a  defendant  in 
not  appearing  would,  at  any^  time,  be  a  reason  for  giving  permission 
to  a  plaintiff  to  examine  his  witnesses  de  bene  esse,  where  a  proper 
ground  is  laid  for  it,  even  where  the  case  does  not  come  within  any 
of  the  three  instances  above  mentioned.* 

The  Court  ordered  a  commission  for  the  examination  of  an  aged 
witness  to  issue,  without  requiring  the  bill  to  be  served  in  the  fi.rst 
instance ;  the  object  of  the  suit  being  to  perpetuate  testimony,  and 
it  having  been  sworn  that  there  was  danger  of  the  testimony  being 
lost ;  but  directed  notice  of  the  execution  of  the  commission  to  be 
served  on  the  defendants.^ 

In  Bown  v.  Child,^  an  order  to  examine,  de  bene  esse,  a  witness 
about  to  go  abroad,  was  made  on  a  special  application  by  the  defen- 
dants, before  answer.      . 

An  order  for  leave  to  examine  a  witness  de  bene  esse,  upon  the 
■  ground  of  the  witness  being  seventy  years  of  age,  or  dangerously  ill, 
or  about  to  go  abroad,  may  be  obtained  by  motion  in  Court,  with- 
out notice^ ;  but  where  the  application  is  not  made  on  the  ground 
of  the  age  or  dangerous  illness  of  the  witness,  or  that  he  is  about  to 
go  abroad,  the  Court  will  not  make  an  order  for  his  examination  de 
bene  esse  as  of  course  :  so  that,  if  a  party  wishes  to  examine  a  wit- 
ness de  bene  esse,  upon  a  ground  which  cannot  be  arranged  under 

"     1  Anon.,  19  Yes.  321. 
2  19  Ves  320 
S  Dew  T.  Clarke,  1  S.  &  S.  108, 115. 

4  Covmy  V.  AtUU,  1  Dick.  865  ;  JPritchard  v.  Gee,  5  Mad.  364. 

5  Bunt  V.  Prentiss,  4  Grant,  487. 

6  3  Sim.  467. 

7  Bellamy  v.  Jones,  8  Ves.  31 ;  Tomkins  v.  Harrison,  6  Mad.  316  ;  M'Kenna  v.  Everitt,  2  Beav.  188  ; 

M'Intosh  V.  Great  Western  Railway  Company,  1  Hare,  828,  330  ;  Grove  v  Toung,i  De  G.  &  S. 
397 :  13  Jur.  847. 
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either  of  those  classeg,  he  must  apply  by  motion  in  Court,  of  which 
notice  must  be  giver  to  the  other  side.^  In  the  case  of  Hope  v. 
Hope,^  Lord  Langdale,  M.  R.,  had  to  consider,  whether  an  order  for 
the  examination  de  bene  esse  of  a  person  alleged  to  be  the  sole  wit- 
ness to  a  material  fact,  could  be  regularly  obtained  ex  parte,  and  he 
came  to  the  conclusion  that,  in  such  a  case,  the  application  should 
be  made  on  notice ;  and  it  seems  that  the  affidavit,  in  support  of 
such  an  application,  ought  to  show  the  facts  as  to  which  it  is  pro- 
posed to  examine  the  witness.  If  the  order  has  been  obtained  as  of 
course,  in  a  case  where  a  special  application  for  it  should  have  been 
made,  the  adverse  party  may  move,  on  notice,  to  discharge  it.' 

It  seems,  however,  that,  where  a  defendant  is  in  contempt  for 
non-appearance,  such  an  order  may  be  obtained  without  notice,  and 
this  even  where  the  defendants  are  infants.  Thus,  in  Frere  v. 
Qreen*  were  the  defendants  were  infants  and  in  contempt,  and  it 
appeared  by  the  messenger's  return  that  they  had  absconded  and 
were  not  to  be  found,  Lord  Eldon,  upon  the  usual  affidavit  of  the 
materiality  of  the  evidence  of  the  witnesses,  and  the  plaintiffs'  un- 
dertaking to  proceed  with  all  due  diligence,  and  with  as  much  expe- 
dition as  the  course  and  practice  of  the  Court  and  the  contempt  of 
the  defendants  would  admit,  to  bring  the  cause  to  an  issue,  and  ex- 
amine their  witnesses  in  chief,  made  an  order  that  the  plaintiffs 
should  be  at  liberty  to  examine  them  de  bene  esse ;  but  he  provided, 
by  the  order,  that,  before  publication  of  the  depositions  of  such  wit- 
nesses should  be  allowed  to  pass,  proper  Evidence  should  be  pro- 
duced to  satisfy  the  Court  that  the  plaintiffs  had  complied  with  the 
above  undertaking. 

Although,  in  the  iastance  above  mentioned,  an  order  to  examine 
a  witness  de  bene  esse  may  be  obtained  upon  motion  without  notice, 
notice  of  the  examination  of  the  witnesses  must,  in  all  cases,  be 
given,  in  order  that  the  other  side  may  have  the  power  of  cross- 
examination.^ 

The  application  for  leave  to  examine  a  witness  de  bene  esse  must, 
in  every  instance,  whether  made  by  motion  to -the  Court,  with  no- 

1  Bellamy  v.  Joiies,  8  Ves.  31. 

2  3  Beav.  317,  323,  n.  ;  and  see  Pearson  v.  Ward,  1  Cox  177. 

3  See  M'Kenna  v.  Eneritt,  ubi sup. ;  Hope  v  Hope,  3  Beav.  317. 

4  19  Ves.  319  320  :  see  also  Shelley  v. ,  13  Ves,  66. 

6  Loveien  v.  MilfarA,  i  Bro.  C.  U.  640 ;  Orel.  6  Feb.  1861,  r.  22  ;  ante,  pp.  836,  848. 
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tice  or  without,  be  supported  by  an  affidavit  •  of  the  facts  which 
form  the  ground  of  the  application  :  such  as,  the  age  of  the  witness, 
and  that  he  is  a  material  witness  for  the  party  making  the  applica- 
tion^ ;  and  also  by  the  Record  and  Writ  Clerk's  certificate  that  the 
bill  has  been  filed,  where  the  defendant  has  not  answered,  or  of  such 
answer,  where  one  has  been  filed.  Where  an  application  is  made 
for  an  order  to  examine  a  witness,  on  the  ground  that  he  is  the 
only  person  who  knows  the  fact,  the  affidavit  should  state  the  par- 
ticular points  to  which  his  evidence  is  meant  to  apply^ ;  and  should 
show  the  ground  which  the  person  who  makes  it  has  for  believing 
that  the  witness  is  the  only  person.^ 

The  order  to  examine  witnesses  de  bene  esse  names  the  witnesses 
to  be  examined,  and  only  authorises  the  examination  of  the  persons 
named  therein.  Where  the  order  is  obtained  without  notice  after 
answer,  it  must  be  served  upon  the  solicitor  on  the  other  side ;  but 
where  it  has  been  obtained  before  answer,  so  that  there  is  no  ad- 
verse solicitor  upon  whom  it  can  be  served,  the  order  usually  directs, 
that  notice  of  the  order  be  given  to  the  defendant,  or  a  copy  thereof 
be  left  at  his  dwelling-house  or  usual  place  of  abode,  with  his  ser- 
vant, agent,  or  other  person  residing  there,  a  specified  number  of 
days  before  the  examination  of  the  witness.*  This  is  done,  in  order 
to  affiard  the  adverse  party  an  opportunity  for  cross-examination  of 
the  witnesses. 

The  examination  of  witnesses  de  bene  esse  is  taken  before  an 
Examiner  of  the  Court,  or  a  special  Examiner,  and  the  depositions 
are  transmitted  by  him  to  the  Record  and  Writ  Clerks'  Office,  to  be 
there  filed.^ 

Formerly,  it  was  necessary  to  give  three  days'  notice,  of  the  time 
and  place  of  the  examination,  to  the  other  side.^  Now,  it  is  pre- 
sumed,, forty-eight  hours  wiU  be  sufficient;  but  the  notice  must  also 
state  the  name  and  description  of  the  witness  to  be  examined,  and 
the  time  and  place  of  examination. 

1  Ormie  v.  Yowng,  3  De  G.  &  S.  397 :  13  Jur.  847. 

2  Pearson  v.  Ward,  1  Cox,  177  :  2  Dick.  648  ;  Hope  v.  Hope,  3  Bear.  317,  322. 

3  Xoive  V, ,  13  Yes.  261. 

4  See  order  in  Hope  v.  Hope,  3  Beav.  317  :  but  see  form  of  order  in  Seton,  1236,  No.  2,  which  differs 

as  to  the  notice. 
6  Office  copies  of  the  depositions  maj-  be  obtained  at  that  office,  as  soon  as  they  are  filed  :  Braith- 

waite'3  Pr.  122. 
6  TomJcins  T.  Harrison,  6  Mad,  315  ;  M'Intosh  v.  Great  Western  Railway  Company,  1  Hare,  328. 
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As  the  examination  of  witnesses  de  bene  esse  is  only  a  provisional 
measure,  to  guard  against  the  loss  of  important  -evidence  before  the 
cause  is  in  a  state  in  which  a  regular  examination  can  take  place, 
it  is  the  duty  of  the  party  examining  to  take  the  earliest  opportu- 
nity to  examine  in  the  ordinary  course,  and  if  he  is  guilty  of  any 
laches  in  so  doing,  the  benefit  of  the  examination  de  bene  esse  will 
be  forfeited.^  In.  the  Duke  of  Hamilton^.  Meynal^  however,  Lord 
Hardwicke  made  an  order  for  the  publication  of  depositions  taken 
de  bene  esse,  although  the  original  bill  was  filed,  and  the  examina- 
tion taken,  above  thirty  years  before  the  cause  was  brought  to  an 
issue ;  but  it  seems  that  this  was  done  'under  particular  circum- 
stances, and  that  the  delay  was  accounted  for.  We  have  seen  before,' 
that  in  the  instance  of  an  application  to  examine  witnesses  de  bene 
esse,  to  prove  a  case  against  infant  defendants  who  were  in  contempt 
for  non-appearance.  Lord  Eldon  made  the  order,  upon  the  plaintiffs' 
expressly  undertaking  to  proceed  with  all  due  diligence  to  bring 
the  cause  to  issue,  and  to  examine  the  witnesses  in  chief 

Depositions,  taken  de  bene  esse,  cannot  be  made  use  of  without 
an  order.  The  ordinary  course  of  the  Court  is  not  to  allow  of  their 
use  unless  the  witness  dies  before  issue  is  joined  in  the  cause,  so 
that  there  has  been  no  opportunity  to  examine  him  in  the  ordinary 
course  ;  or  unless  he  is  at  a  great  distance,  so  that  it  is  impossible 
to  have  him  examined  again.  These,  however,  although  the  usual 
are  not  the  only  cases  in  which  the  Court  will  order  depositions 
taken  de  bene  esse  to  be  used.  It  is  in  the  discretion  of  the  Court 
to  determine  whether  the  order  shall  be  made  or  not ;  and  when- 
ever it  can  be  established,  to  the  satisfaction  of  the  Court,  that  there 
is  a  moral  impossibility  in  the  examination  of  witnesses  in  chief 
taking  place,  it  will  make  the  order.  Therefore,  in  Gason  v.  Words- 
worth,^ where  a  commission  was  sent  to  Sweden,  to  examine  wit- 
nesses there,  which  the  Government  of  Sweden  refused  to  permit, 
the  Court  allowed  the  depositions  of  those  witnesses  who  had  been 
examined  de  bene  esse  to  be  read  at  the  hearing :  because  it  was 
morally  impossible  to  have  them  examined  in  chief  So  also  the 
Court  has  permitted  depositions  taken   de  beiie  esse  to  be  read, 

1  See  Forsyth  t.  EUice,  2  M'N.  &  O  209,  213  ;  overruling  S.  C.  1  Hare,  290. 

2  2  Dick.  788 ;  S.  C.  liom.  Amn.,  2  Vea.  S.  497. 

3  Frere  v.  Q-reen,  19  Ves.  319. 

4  2  Ves.  S.  326,  338  ;  Amb.  108. 
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although  there  has  been  no  strict  proof  of  the  death  of  the  witnesses : 
because  the  length  of  time  which  has  elapsed  since-the  depositions 
were  taken,  has  afforded  a  just  ground  for  presuming  them  to  be 
dead.^ 

Sometimes  the  Court  will  allow  depositions  taken  de  bene  esse  to 
be  made  use  of  upon  a  trial  at  Law,  on  the  ground  that  the  witness, 
though  alive,  will  be  unable,  from  age  or  sickness  or  other  infirmity, 
to  attend  at  the  trial.^  In  such  cases,  however,  the  more  usual 
course  is  (especially  where  there  is  any  doubt  whether  the  grounds 
upon  which  the  application  is  to  be  made  are  such  as  will  be  suffi- 
cient, in  a  Court  of  Law,  to  authorise  the  admission  of  the  evidence), 
to  make  an  order  that  the  officer,  in  whose  possession  the  original 
deposition  is,  shall  attend  with  it  at  the  trial,  in  order  that,  if  it 
should  be  proved  to  the  satisfaction  of  the  Court  of  Law  that  the 
witness  is  unable  to  attend,  the  depositions  should  be  tendered  to 
be  read  :*  it  being  the  province  of  the  Judge  who  tries  the  cause 
at  Law,  and  not  of  this  Court,  to  decide  on  the  admissibility  of  the 
evidence,  upon  the  facts  as  they  appear  before  him.*  Upon  this 
ground,  the  Court  has  frequently  refused  to  make  an  order  that  the 
depositions,  taken  de  bene  esse,  of  a  witness  who  was  alive,  though 
sworn  by  affidavit  to  be  unable  to  attend  at  the  trial  of  an  issue  at 
law,  should  be  read  at  the  trial.^ 

.  Depositions  of  a  witness,  examined  de  bene  esse,  can  only  be  used 
for  the  purpose  of  supplying  the  want  of  an  examination  in  chief  Ap- 
plications for  leave  to  use  them,  for  other  purposes,  have  been  refused.e 
In  Pegge  v.  Burnell^  an  application  was  made  to  the  Court  to  allow 
a  deposition  de  bene  esse  to  be  read  at  Law,  in  order  to  confront  the 
witness  and  invalidate  his  testimony  viva  voce,  upon  a  new  trial,  on  „ 
the  ground  that  on  his  examination,  at  the  first  trial,  his  evidence 
differed  materially  from  what  he  had  before  uniformly  declared  the 
fact  to  be ;  and  as  the  case  made  in  support  of  the  motion  was  a 
very  strong  one,  and  abundantly  sufficient  to  justify  a  departure 

1  Anon.,  2  Ves.  497  ;  S.  C.  nom.  Duke  of  Hamilton  v.  Meynal,  2  Dick.  788 ;  Marsden  t.  Bound,  1 

Vem.  331 ;  see  also  M'Intosh  T  Gnat  Western  Railway  Company,  7  De  G.  M  &  G.  737. 

2  Bradley  v.  Crackenthorp,  1  Dick.  182. 

3  Andrews  v.  Palmer,  1 V.  &  B.  21  ;  See  also  Corhett  v.  Corliett,  ib.  335  ;  Paliner  v.  Lord  Aylesbury, 

IS  Ves.  176  ;  Attorney-General  v.  Ray,  i  Hare,  518,  and  form  of  order,  ib.  .')19,  n.  ;  Gompertz  v. 
Ansdell,  1  Smith's  Pr.  876. 

4  Jones  v.  Jones,  1  Cox,  184. 

5  Einde,  390. 

6  Cann  v.  Cann,  1  P.  Wms.  667. 

7  Cited,  mnde,  391 ;  Pasch.  1781. 
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from  the  strict  practice,  if  it  were  possible  in  any  case  to  dispense 
with  it,  Lord  Thurlow  at  first  made  the  order,  but  upon  further  con- 
sideration, and  before  the  order  was  delivered  out,  he  altered  his 
opinion,  and  refused  it. 

An  order  for  leave  to  use  a  depositioii,  taken  de  bene  ease,  of  a 
witness  dying  before  he  could  be  examined  in  chief,  may  be  ob- 
tained on  special  motion  with  notice,  supported  by  evidence  proving 
his  death,  in  the  ordinary  way.^ 

Where  the  application  is  made  upon  the  ground  that  a  witness  is 
gone  to  parts  beyond  sea,  or  upon  any  other  grounds,  it  must  be 
supported  by  an  affidavit  of  the  facts  relied  upon  as  the  foundation 
of  the  application. 

The  proper  stage  of  the  suit  wherein  this  application  should  be 
made,  seems  to  be  after  the  closing  of  the  evidence,^  unless  it  is  in  a 
suit,  the  sole  object  of  which  is  the  examination  of  a  witness  de 
bene  esse,  for  the  purpose  of  using  his  depositions  on  a  trial  at  Law  : 
in  which  case,  the  application  should  be  made  before  the  trial  of  the 
action.  The  party  moving  should  be  prepared  with  an  affidavit  of 
service  of  the  notice  of  motion,  in  order  that,  if  the  other  side  does 
not  attend,  the  order  may,  notwithstanding,  be  obtained. 

If  any  irregularity  be  discovered,  or  the  adverse  party  be  advised 
of  any  ground  of  objection  to  the  reading  of  the  depositions,  he 
shoxild  give  notice  in  writing  to  the  adverse  solicitor,  and  move  to 
discharge  the  order  immediately  upon  the  service  of  it,  or  on  the 
earliest  opportunity  :  for  it  seems  that,  although  depositions  taken 
de  bene  esse  are  irregular,  yet  it  is  too  late  to  object  to  them,  on  the 
ground  of  irregularity,  at  the  hearing  of  the  cause' ;  and  on  this  ac- 
count, when  the  time  between  the  closing  of  the  evidence  and  the 
hearing  of  the  cause  is  short,  the  Coui-t  will  extend  it,  for  the  pur- 
pose of  allowing  the  party  an  opportunity  of  examining  whether 
the  depositions  are  regularly  taken  or  not.*  And  so,  where  deposi- 
tions taken  de  bene  esse  are  read  at  the  hearing  of  the  cause,  it  is  a 

1  Hinde,  388. 

2  Hinde,  388.  ., 

3  Dean  and  Chapter  of  Ely  v.  Warren,  2  Atk.  189  ;  Hinde,  388. 

4  Gordon  v.  Gordon,  1  Swanst.  171. 
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matter  of  course,  if  an  issue  is  directed,  to  order  them  to  be  read  at 
the  trial  of  the  issue,  notwithstanding  an  irregularity  in  the  exami- 
nation.^ 

With  respect  to  the  costs  of  examinations  de  bene  esse,  no  specific 
rule  appears  to  have  been  laid  down,  which  makes  any  distinction 
between  them  and  the  costs  of  examinations  under  ordinary  circum- 
stances :  except,  indeed,  in  the  case  of  .bills  filed  for  the  purpose  of 
having  witnesses  examined  de  bene  esse,  in  order  to  render  their 
evidence  available  on  a  trial  at  Law.  In  such  cases,  it  is  presumed, 
the  costs  must  be  regulated  by  the  rule  of  the  Court  with  regard  to 
bills  of  a  similar  description,  namely,  bills  to  examine  witnesses  in 
perpetuam  rei  Tnemoriam  :  in  which  case,  a  defendant  is  entitled 
to  apply  for  his  costs  immediately  after  the  examination  of  the 
witnesses  has  been  perfected,  upon  the  simple  allegation  that  he  did 
not  examine  any  witnesses  himself^  It  may  be  mentioned,  that  in 
Dew  V.  Clarke,^  where  the  plaintiff  had  filed  a  bill  for  the  purpose 
of  obtaining  the  examination  of  witnesses  de  bene  esse  in  aid  of  a 
proceeding  at  Law,  and  obtained  an  order,  ex  parte,  for  the  exami- 
nation of  such  witnesses,  but  afterwards  the  bill  was  demurred  to, 
and  the  demurrer  allowed,  the  Court,  besides  the  usual  costs  of  the 
demurrer,  allowed  the  defendant  his  costs  of  the  examination,  but 
not  those  occasioned  by  his  cross-examination  of  the  witnesses. 


Section  XIII. — Demurrers  by  Witnesses. 

A  witness  examined  before  an  examiner  may  protect  himself,  by 
demurrer,  from  answering  any  question  to  which  he  has  a  legal 
objection.  The  word  "demurrer,"  however,  is  not,  in  this  instance, 
used  in  a  very  appropriate  sense  :  since  it  here  signifies  merely  the  _ 
witness's  tender  of  reasons  why  he  should  not  answer  the  question;* 
and  is  not,  like  a  demurrer  in  pleading,  confined  to  the  facts  appear- 
ing upon  the  record,  but  states  the  facts  upon  which  the  witness 
relies  as  the  ground  of  his  objection. 

The  grounds  upon  which  a  witness  may  protect  himself  from 
answering  are,  principally  :  1.  That  the  answer  may  subject  him  to 

1  Ibid,  166. 

2  FmddB  v.  MidgUy,  1  V.  &  B.  138  ;  Morgan  &  Davey,  63, 149. 

3  1  S.  &  S  108,  115. 

4  Parkhurst  v.  Lowten,  2  Swanst.  194,  203. 
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pains  and  penalties,  or  to  a  forfeiture,  or  something  in  the  nature  of 
a  forfeiture ;  2.  That  he  cannot  answer  the  question  without  a 
breach  of  professional  confidence. 

1.  With  respect  to  the  first  ground  of  objection,  namely,  that  the 
answer  may  expose  the  witness  to  pains  and  penalties,  or  to  a  forr 
feiture,  or  something  in  the  nature  of  a  forfeiture,  the  reader  is  re- 
ferred to  a  former  part  of  this  Treatise,^  where  the  privilege  of  a 
defendant,  to  be  protected  from  making  the  discovery  require,d  by 
the  bill  on  this  ground,  has  been  discussed.  It  will  be  there  found, 
that  the  privilege  in  such  cases  arises  from  an  acknowledged  princi- 
ple of  Law,  that.. no  man  is  bound  to  answer,  so  as  to  subject  himself 
to  punishment ;  and  as  this  principle  is  applicable  as  weU  to  wit- 
nesses .  as  to  defendants,  the  rules  which  are  there  found  laid  down 
with  regard  to  its  application  to  the  latter  case  are  equally  applica- 
ble to  the  former.^ 

2.  The  rules  of  exemption  from  discovery,  on  the  ground  of  pro- 
fessional confidence,  proceed  upon  the  same  principles  as  are  appli- 
cable to  the  case  of  defendants  ;  and  the  reader  is,  therefore,  referred 
for  information  upon  this  head  to  a  former  portion  of  this  Treatise, 
where  these  rules  have  been  discussed  with  reference  to  the  protec- 
tion of  a  defendant  from  answering  the  bill.^  It  may,  however,  be 
noticed  here,  that  the  refusal  of  a  client  to  allow  his  solicitor  to  dis- 
close professional  communications  is  not  a  reason  for  treating  him 
as  if  he  had  kept  a  material  witness  out  of  the  way,  or  refused  or 
prevented  the  production  of  a  document  in  his  possession.* 

Where  the  witness  is  served  with  a  suhcena  duces  tecuTn  to  pro- 
duce a  deed  or  other  document,  and,  upon  being  asked  to  produce 
it,  objects  to  do  so,  either  upon  the  ground  of  his  having  an  interest 
in  the  deed,  or  upon  any  other  ground,*  he  may  refuse,  without  a 

1  Ante. 

2  See  2  Phil,  on  Bvid.  487,  et  seq.  ;  Taylor  on  Evid.  s.  1308,  et  seq.  ;  Best  on  Evid.  s  126,  et  seq. ; 

Gresley  on  Evid.  80,  et  seq.  ;  Osborne  v.  The  London  Dock  Comfany,  10  Exch.  698,  701 :  1  Jur. 

N.  S.  93  ;  Sidebottom  v.  Adldns,  3  Jur.  N.  S.  631 :  5  W.  R.  743,  V.  C.  S  ;  Ren  v.  Boyes,  1  B.  4 

S.  311  :  7  Jur.  N.  S.  1168  ;  Be  Aston,  27  Beav.  «i  :  6  Jur.  N.  S.  615  :  4  De  G.  &  J.  820  :  5  Jur. 

N.  S.  779. 
.'i  A  nte ;  see  also  Greevouyh  v.  Gaskell,  1 M.  &  K.  98,  101  :  C  P.  Coop.  t.  Broug-h.  96 ;  Lord  Walsing. 

ham  V.  Goodricke,  3  H,ire,  122,  130  ;  Gore  v.  Bowser,  6  De  G.  &  S.  30  :  S.  C.  mnn.     Gore  v.  Harrvs, 

]  .5  Jur.  1168  :  Garpmael  v  Powis,  1  Phil.  687  ;  9  Beav.  16  ;  Thomas  v.  Rawlings,  27  Beav.  140  ; 

.5  Jur.  N.  S.  667  ;  Uarsh  v.  Keith,  1  Dr.  &  S.  342  ;  6  Jur.  N.  S.  1182  ;  Ford  v.  Temiant,  32  Beav. 

102  ;  9  Jur.  N.  S.  292  ;  Charlton  v.  Cooinbes,  4  Gift.  372  ;  9  Jur.  N  S.  534,  V.  C.  S. 
4  Wentxmrth  v.  Lloyd,  10  H.  L.  Ca,  589  :  10  Jur.  N.  S.  961  ;  and  see  Taylor  on  Ei-id    s.  101 ;  Boltm 

V.  Co^-poration  of  Liverpool,  1  Mj  A'  K.  88,  94,  95. 
6  Such  as,  that  the  production  Of  it  may  prove  him  to  be  guilty  of  a  crime  :  see  Parkhv/rst  v.  Lowtcn, 

2Swanst  214. 
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formal  demurrer.  The  course  to  be  adopted  by  the  party  seeking 
production,  in  such  case,  is  to  move,  on  notice  to  the  witness,  that 
he  do  attend  and  produce  the  deed,  and  pay  the  costs  occasioned  by 
his  previous  refusal :  upon  the  hearing  of  which  motion,  the  Court 
will  decide  whether  the  reasons  alleged  by  the  witness,  for  his  refu- 
sal, are  satisfactory  or  not.^ 

The  question  or  questions  put,  and  the  demurrer  or  objection  of 
the  witness  thereto,"  must  be  taken  down  by  the  examiner,^  on 
paper,  separate  and  distinct  from  the  evidence  ;  but  there  does  not 
seem  ever  to  have  been  any  particular  form  for  a  demurrer  by  a 
witness.^  The  witness  shoiild  state  clearly  the  grounds  of  his  refu- 
sal to  answer ;  thus,  a  witness,  demurring  on  the  ground  that  his 
answer  would  violate  the  confidence  reposed  in  him  as  a  solicitor, 
must  name  the  party  to  whom  he  was  solicitor.*  He  must  also 
swear  that  the  facts,  from  the  discovery  of  which  he  desirfis  to  be 
protected,  came  to  him  in  his  capacity  of  solicitor  to  a  particular 
person  :  for  a  solicitor,  like  any  other  witness,  is  bound  to  discover 
all  secrets  of  his  client  which  he  did  not  come  to  the  knowledge  of 
in  his  relation  of  solicitor  to  his  client.^  It  must  also  appear,  that 
the  knowledge  came  to  him  in  the  character  of  a  professional  advi- 
ser, and  ia  such  character  only ;  and,  therefore,  where  a  demurrer 
stated  that  the  witness  was  the  attorney  or  agent  for  a  person,  it 
was  considered  not  to  be  sufficiently  precise  :  for  an  agent  may  be 
only  a  steward  or  servant.^ 

In  taking  down  a  demurrer,  the  examiner  ought  to  take  the  wit- 
ness's statement  upon  oath  ;  and  it  was  held,  under  the  former  prac- 
tice, that  where  this  was  not  done,  the  demurrer  must  be  supported 
by  affidavit :  as  it  is  necessary  the  Court  should,  in  some  way  or 
other,  have  the  sanction  of  an  oath  to  the  facts  on  which  the  objec- 
tion is  founded.^ 

-  The  demurrer  is  transmitted  by  the  examiner  to  the  Record  and 
Writs  Clerks'  Office,  and  there  filed ;  and  copy  should  be  taken  by 

1  Bradshaw  t.  Bradshaw,  1  R.  &M.  S5S  :^ope  v.  Liddell,  20  Beav.  438,  439  :   1  Jur.  N.  S  665  ;  7 

2  For  the  former  practice,  see  Tvppins  T.  Coates,  6  Hare  16  :  11  Jur.  1075. 

3  Morris  v,  Williams,  2  Moll.  342. 

4  Parkhurst  v.  Lowten,  2  Swanst.  201. 

6  Urorgam  v.  Shaw,  4  Mad  54,  68  ;  Thomas  v.  Mawhngs,  ubimp 

6  Vaillant  v.  Dodemead,  2  Atk.  524  ;  and  see  Seid  v.  Langlou,  1  M  N  &  G.  627,  637 .  14  Jur  467. 

7  Parkhurst  y.  Lowten,  2  Swanit.  201 :  Morgan  t.  Shaw,  4  Mad.  54 ;  Bowman  y.  Rodwell,  1  Mad. 

266  •  Davis  v.  Beid,  6  Sim.  443  ;  Goodale  v.  Gawthom,  4  De  G.  &  S^  ^^v,,-*-'  '?  ^^  "o^rse  where 
awltness  summoned  belore  a  Chief  Clerk  refuses  to  be  sworn,  see  The  Electric  Telegraph  Com- 
pany of  Ireland,  Ex  parte  Btmn,  24  Beav.  137  ;  3  Jur.  N.  S.  1013. 
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the  party  to  the  cause  who  put  the  question  objected  to.^  The  de- 
murrer may  then  be  set  down  for  hearing,  under  an  order  of  course, 
in  like  manner  as  demurrers  to  bills  ;^  and  th§  validity  of  the  de- 
murrer will  be  decided  by  the  Court.  The  order  to  set  down  the 
demurrer  need  only  be  served  on  the  witness  demurring,^  except 
where  the  witness,  being  the  solicitor  of  the  party  in  the  cause, 
claims  privilege  on  behalf  of  his  client :  in  which  case,  it  would  seem, 
the  client  should  also  be  served  with  the  order?* 

If  the  Court,  upon  argument,  considers  the  demurrer  to  be  bad, 
it  will  overrule  it :  in  which  case,  an  order  will  be  made  that  the 
witness  attend  the  Examiner,  and  be  examined,  or  stand  committed.^ 

Sometimes,  however,  where  the  ground  for  overruling  the  demur- 
rer has  been  its  informality,  and  the  Court  has  considered  that  the 
witness  tnay  have  a  good  reason  to  be  excused  from  answering,  it 
has  ordered  the  demurrer  to  be  overruled,  without  prejudice  to  the 
witness,  upon  his  re-examination,  objecting  or  demurring  to  the 
question,  as  he  may  be  advised,  upon  such  grounds  as  he  shall  state 
in  such  objection  or  demurrer.® 

Sometimes  the  Court  will  allow  a  demurrer  partially ;  thus,  in 
Davis  V.  Reid^  where  a  demurrer  was  put  in  to  two  interrogatories, 
Sir  Lancelot  ShadweU,  V.  C,  allowed  the  demurrer  as  to  one,  and 
part  of  the  other ;  and  directed  that  half  the  costs  should  be  paid  by 
the  witness :  in  analogy  to  the  practice  when  two  excej)tions  &.re 
taken,  one  of  which  succeeds  and  the  other  fails. 

Instead  of  setting  down  the  demurrer  for  hearing,  the  party  who 
asked  the  question  objected  to,  may  move  that  the  witness  may  at- 
tend the  Examiner  at  his  own  expense,  and  be  further  examined. 
Notice  of  this  motion  must  be  served  upon  the  witness.^  Upon 
hearing  this  motion,  the  Court  either  allows  the  objection  f  or  di- 
rects the  witness  to  attend  before  the  Examiner  at  his  own  expense.^" 

1  Braithwaite's  Pr.  639. 

2  Braithwaite's  Pr.  539.    For  form  of  order  to  set  down,  see  Seton,  1257,  No.  10. 

3  Braithwaite's  Pr.  639  ;  6  Hare,  22,  24. 

4  Marriott  v.  Anchor  Reversionary  Company  (Limited),  3  Giff.  304 ;  8  Jur.  N.  S.  51 :  and  see  Tip- 

pins  V.  Coates,  6  Hare,  16,  23 ;  11  Jur.  1075. 
6  Parkhurst  r.  Lowten,  2  Swanst.  206,  206. 

6  Morgan  v.  Shaw,  and  Parkhv/rst  v.  Lowten,  «&i  sup. 

7  6  Sim.  443,  448. 

8  Re  Aston,  27  Beav.  474  ;  Jur.  N,  S.  615  ;  4  De  G.  &  J.  320 :  6  Jur.  N.  S.  779  ;  Marriott  v.  Anchor 

Reversionary  Company  (Limited),  3  Giff.  304 ;  8  Jur.  N.  S.  51.    As  to  service,  where  the  witness 
is  a  solicitor  claiming;  privilege  for  his  client,  see  t6. ;  ante. 

9  Marriott  v.  A  nchor  Reversionary  Company  (Limited),  uH  sup. 
10  Re  Aston,  ubi  sup. 
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The  costs  of  and  occasioned  by  the  demurrer,  or  objection,  are  in 
the  discretion  of  the  Couit  ;i  and  will  be  disposed  of  at  the  hearing 
of  the  demurrer  or  motion  :  the  general  rule  being,  that  they  follow 
the  result.  2 


CHAPTER  XIX. 

SETTING   DOWN   THE   CAUSE   FOR   HEARING. 

By  the  present  English  practice  the  evidence  is  taken  before  Ex- 
aminers, of  whom  thei«  are  two  permanent  ones,  or  before  special 
Examiners,  who  are  appointed  as  occasion  may  require.  Under  the 
old  practice  the  depositions  w^re  taken  on  interrogatories  and  cross 
ipterrogatories,  but  they  are  now  taken  as  the  pleadings  simply.  The 
evidence  being  closed,  the  next  step  was  to  set  the  cause  down  for 
hearing.  Our  practice  differs ;  for  the  evidence  is  taken  before  the 
Judge  as  at  Nisi  Prvu,s ;  the  cause  is  heard  immediately  afterwards, 
and  if  possible  judgment  is  at  once  given.^ 

Our  Order  159  provides  that  "  Where  issue  has  been  joined  three 
weeks  before  the  commencement  of  the  next  ensuing  hearing  term 
at  the  place  where  the  venue  is  laid,  publication  is  to  pass  at  the 
close  of  the  term."  It  may  here  be  mentioned  that  the  expression 
"  publication  is  to  pass,"  means  that  the  evidence  in  the  case  is  to 
be  closed,  that  no  more,  nor  any  (if  there  have  been  none  given,) 
shall  now  be  received.  It  arose  from  the  old  practice  of  having  the 
evidence  taking  by  Examiners,  who  when  it  was  taken,  sealed  it  up, 
and  it  was  not  allowed  to  be  opened  or  "  published,"  as  the  phrase 
was,  until  the  hearing.  After  this,  no  further  evidence  could  be 
given,  and  "  publication  "  was  then  said  to  have  "  passed  " — mean- 
ing that  the  time  for  receiving  evidence  having  passed,  the  evidence 
already  taken  (if  there  were  any)  would  be  now  opened,  or  made 
public,  and  that  if  there  were  none  taken,  the  time  for  taking  any 
had  elapsed. 

1  See  Sawyer  v,  Eirchmore,  3  M.  &  K.  672  ;  Langley  v.  Fisher,  6  Beav.  443 :  7  Jur.  164  ;  14  L.  J.  N,  S 

Ch.  30.',  L.  C. 

2  Wright  v.  Wilkin,  4  Jur.  N.  S.  627,  V,  C.  K. ,  Lee  t.  Bammerton,  li  W.  I^.  975,  Y.  C.  K. 

3  Chancery  Act,  g.  23.    Orders  168, 169. 
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As  the  time  for  passing  publication  depends  on  the  place  where 
the  venue  is  laid,  Order  158  provides  that  "  Any  party  to  the  suit 
may .  apply  to  the  Court  upon  notice  to  all  parties  to  change  the 
venue,  and  thereupon  the  Court  is  to  make  such  order  as  the  cir- 
cumstances of  the  case  requires,  and  the  order  is  to  be  made  upon 
such  terms  and  conditions  as  to  costs  and  otherwise,  as  the  Court 
thinks  right  to  impose."  Order  160  provides  that  "  Where  issue  has 
been  joined  less  than  three  weeks  before  the  commencement  of  the 
next  ensuing  hearing  term  at  the  place  where  the  venue  is  laid, 
publication  is  to  pass  at  the  close  of  the  following  term."  And 
Order  161,  that  "  At  any  time  after  issue  joined,  the  cause  may  be 
set  down  for  hearing  by  any  party  to  the  cause."  Order  162  pro- 
vides that  "  If  the  plaintiff  neglects  to  set  down  the  cause  for  hear- 
ing, at  the  next  sittings,  at  the  place  where  ftie  venue  is  laid,  in  ease 
issue  has  been  joined  three  weeks  before  the  commencement  of  such 
sittings,  the  defendant  may  set  the  cause  down  for  hearing  at  the 
next  ensuing  sittings,  or  at  Toronto,  on  any  Monday  on  which  the 
Court  sits  for  hearing  causes,  and  may  serve  notice  of  hearing  on 
the  other  parties  to  the  cause." 

The  practice  as  to  changing  the  venue  is  similar  to  that  at  Com- 
mon Law,  and  the  special  grounds  necessary  to  induce  a  Court  of 
Law  to  change  the  venue  will  in  gen'feral  required  to  be  shewn  to 
this  Court.  On  an  application  to  change  the  venue,  it  was  objected 
that  publication  having  passed,  the  motion  should  have  been  to 
open  publication,  and  to  amend  the  bill  by  introducing  words, 
changing  the  venue.  A  similar  case  having  been  mentioned  as 
heard  before  V.  C.  Spragge,  in  which  he  gave  effect  to  the  objection, 
but  allowed  a  new  motion  to  be  made  at  once  without  notice, 
Mowat,  V.C.,  followed  the  same  course,  and  on  a  new  motion  being 
made,  granted  the  application  on  terms.'^  The  application  should 
not  be  made  until  after  issue  joined,  or  until  it  can  be  clearly  seen 
what  the  issue  will  be.^  As  to  the  circumstances  necessary  to  be 
shewn  to  obtain  an  order  changing  the  venue,  see  Archibald  Pr. 

The  mode  of  setting  a  cause  down  for  hearing  is  pointed  out  by 
Ordei*  163,  which  provides,  that  "  Causes  set  down  for  hearing  are 
to  be  entered  with  the  Clerk  of  the  Records  and  Writs,  or  a  Deputy 

1  Baxt:r  V.  Camptell,  2  Cham.  E.  39. 

2  Begg  v.  Forbes,  23  L.  J.  0.  222  ;  Hodge  v  Churchward,  S  C.  B,  495  ;  Dewier  v.  Cailii,  4  M.  &  W. 

631, 
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Registrar,  at  least  fourteen  days  before  the  commencement  of  the 
next  ensuing  term,i  at  the  place  where  the  venue  has  been  laid ; 
and  notice  is  to  be  served  by  the  party  setting  the  same  dow^i,  upon 
all  parties  at  least  fourteen  days  before  the  commencement  of  the 
term."  Where  a  defendant  set  down  a  cause  for  hearing  before  the 
time  limited  by  the  Orders  of  1853  (Sec.  4  of  Order  25,  which  direct- 
ed, that  "  If  the  plaintiff  neglects  to  set  down  the  cause  to  be  heard 
within  one  month  after  publication  has  passed,  any  defendant  may 
cause  the  same  to  be  set  down,  and  may  serve  notice  of  hearing  on 
the  parties  to  the  cause  " )  and  the  plaintiff  moved  to  strike  the 
cause  out  of  the  list  of  causes  for  hearing  for  irregularity.  The  case 
was  ordered  to  be  struck  out  with  costs  ;  notwithstanding  that  by 
the  delay  on  the  part  of  the  plaintiffs  solicitor  to  give  notice  of  the 
irregularity,  the  defendant  was  unable  to  set  the  cause  down  again 
for  the  ensuing  hearing  term  ;  although  had  the  matter  been  res  in- 
tegra,  the  application  would  have  been  refused.^ 

Order  414  provides,  that  "  Terms  for  the  hearing  of  causes  (in- 
eluding  examination  of  witnesses),  are  to  be  held  twice  a  year  at 
Toronto,  and  at  such  other  places  as  the  Court  from  time  to  time 
appoints." 

Order  165  provides,  that  "  Where  the  hearing  is  to  be  had  in  any 
term  or  place  other  than  that  in  which  the  pleadings  are  filed,  it 
shall  be  the  duty  of  the  party  setting  down  the  cause  to  deliver  to 
the  Clerk  of  Records  and  Writs,  or  the  Deputy-Registrar  with  whom 
the  plpadings  are  filed,  a  sufficient  time  before  the  day  fixed  for  the 
hearing,  a  precipe,  requiring  him  to  transmit  to  the  Registrar  or 
Deputy-Registrar,  at  the  place  where  the  hearing  is  to  be  had,  the 
pleadings  and  such  other  papers  as  may  be  specified  in  the  precipe, 
and  at  the  same  time  to  deposit  with  him  a  sufficient  sum  to  cover 
the  expense  of  transmitting  and  re-transmitting  such  pleadings  and 
papers  ;  and  therefore  it  shall  be  the  duty  of  the  Clerk  of  Records 
and  Writs,  or  Deputy-Registrar,  forthwith  to  transmit  the  pleadings 
and  such  other  papers  as  may  be  specified,  accordingly." 

In  pursuance  of  the  authority  given  by  Sec.  23  of  the  Chancery 
Act  (C.  12,  Con.  Stat.  U.  C),  the  Court  has  divided  the  Province 
into  three  Circuits,  and  has  appointed  a  number  of  County  Towns 

1  These  are  "  clear"  days.    Beard  v.  Gray,  3  Cham.  R.  104. 

2  cay  of  Toronto  v.  M'Gill,  1  Cham.  E.  16. 
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as  places  where  witnesses  may  be  examined  and  causes  heard.  The 
time  of  holding  these  Courts  (which  are  very  similar  to  the  Courts 
of  Assize  and  Nisi  Prius),  is  fixed  from  time  to  time  by  the  Court, 
and  this  time  is  known  as  "  Examination  and  Hearing  Term."  At 
the  time  appointed,  the  Judge  who  has  been  assigned  to  the  partic- 
ular Town  appears,  with  the  Deputy-Registrar  (in  an  outer  County), 
and  the  Registrar  in  Toronto  ;  and  proceeds  to  hear  the  pleadings 
read,  and  to  receive  the  evidence  viva  voce,  as  at  Nisi  Priiis.  Order 
166  provides,  that  "  No  evidence  is  to  be  used  on  the  hearing  of  a 
cause  other  than  the  examination  of  a  party  under  Order  138,  is  to 
be  taken  before  any  Examiner  or  Officer  of  the  Court,  unless  by  the 
order  first  had  of  the  Court,  or  a  Judge  thereof,  upon  special  grounds 
adduced  for  that  purpose."  And  Order  168,  'that  "When  a  cause  is 
called  on  to  be  heard,  the  witnesses  of  all  parties  are  to  be  examined, 
unless  the  Court,  upon  a  previous  examiriation,  has  postponed  the 
examination ;  or  unless  the  Judge  before  whom  the  cause  is  brought 
on  sees  fit  to  postpone  the  examination,  or  to  allow  time  for  the 
production  of  further  evidence ;  and  where  the  e:Samination  is  post- 
poned, or  where  time  is  allowed  for  the  production  of  further  evi- 
dence, the  order  is  to  be  upon  such  terms  as  to  the  costs  or  otherwise, 
as  the  Court  thinks  right  to  impose." 

Order  170  provides,  that  "  A  defendant  may  be  examined  as  a 
witness  without  an  order  for  that  purpose,  on  behalf  either  of  the 
plaintiff  or  of  a  co-defendant,  upon  points  as  to  which  the  party  to 
be  examined  is  not  interested.  A  plaintiff  may  be  examined,  with- 
out an  order,  under  singular  circumstances,  by  a  co-plaintiff  or  by 
a  defendant."  Order  171,  that  "  Such  examination  is  not  to  pre- 
clude the  Court  from  making  a  decree  either  for  or  against  the 
party  examined,  and  the  evidence  given  on  such  examination  may 
be  rebutted  by  adverse  testimony."  By  Order  172  it  is  directed, 
that  "  A  witness  may  be  re-called  for  further  examination,  as  in 
trials  at  nisi  prius,  without  any  order  of  the  Court  having  been 
obtained  for  that  purpose." 

It  was  formerly  the  practice  in  England  when  the  evidence  was 
taken  by  interrogatories  and  cross-interrogatories,  to  discredit  a  wit- 
ness by  filing  objections,  or  as  they  were  called  "Articles,"  agaiast 
him,  in  which  he  was  charged  with  such  conduct  as  would  damage 
his  character,  and  tend  to  shake  or  destroy  confidence  in  his  te.sti- 
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mony.  These  "  Articles  "  were  in  the  nature  of  an  indictment,  and 
witnesses  were  called  to  substantiate  them.  This  was  of  course 
done  between  the  time  of  taking  the  depositions  and  the  hearing ; 
but  this  practice  is  discontinued,  and  our  Order  173  provides,  that 
"  Articles  are  not  to  be  filed  for  the  purpose  of  discrediting  a  wit- 
ness ;  but  witnesses  may  be  called  for  that  purpose,  without  leave 
of  the  Court,  and  they  are  to  be  examined  at  the  same  time  as  the 
other  witnesses,  unless  the  Court  otherwise  orders."  This  Order 
assimilates  the  practice  to  that  of  the  Common  Law  Courts  at  nisi 
prius.  Order  174  provides,  that  "  Any  party  is  to  be  at  liberty  to 
make  use  of  the  evidence  of  a  witness  adduced  by  another  party  to 
the  suit."     Orders  175  and  176  have  already  been  noticed. 

As  to  the  evidence,  it  may  be  said  generally,  that  the  practice  as  to 
the  taking  of  evidence, — the  right  to  begin, — the  examination  in 
chief, — cross-examination,  and  evidence  in  reply. — evidence  as  to 
the  credit  or  character  for  credibility  of  witnesses, — examinations  on 
the  voir  dire  as  to  interest  is  the  same  as  obtained  at  Nisi  Prius, 
except  where  the  difference  has  already  been  specially  pointed  out. 
After  the  evidence  is  closed  the  argument  is  heard.  Order  169  pro- 
vides, that  "  Causes  are  to  be  argued  at  the  same  time  that  the 
witnesses  are  examined." 

Before  proceeding  to  consider  the  Hearing,  there  are  some  orders 
of  minor  importance,  which,  however,  require  notice.  Order  177 
provides,  that  "  Exhibits  put  in  at  the  hearing  of  a  cause  are  to  be 
marked  thus  ;  '  In  Chancery  (short  title).  This  Exhibit  (the  pro- 
perty of )  is  produced  by  the  plaintiff  (or  defendant  C, 

as  the  case  may  be),  this day  of 186     ,  A.B,  (Registrar 

or  Deputy  Registrar).  Order  178  provides,  that  "  Where  a  party 
or  witness  is  examined  at  the  hearing  of  a  cause,  or  a  document  is 
put  in  as  evidence,  and  marked  by  the  Registrar  or  the  Deputy 
Registrar,  the  deposition  of  the  party  or  witness  so  examined,  or 
the  document  so  put  in,  is  not  to  be  withdrawn  as  evidence  without 
the  leave  of  the  Court."  And  Order  179,  that  "  Where  judgment 
is  reserved,  the  exhibits  used  upon  the  hearing  must  be  deposited 
with  the  Registrar  or  Deputy  Registrar,  for  the  use  of  the  Court. 
All  exhibits  deposited  under  this  order  must  be  described  in  a 
schedule,  to  be  prepared  by  the  party  depositing  the  same.  The 
schedule  shall  be  in  duplicate,  one  copy  of  which,  signed  by  the 
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Registrar  or  Deputy  Registrar,  shall  be  handed  to  the  party  deposit- 
ing the  exhibits,  and  the  other  retained  for  the  use  of  the  Court. 
Where  this  order  has  not  been  complied  with,  the  case  will  not  be 
considered  as  standing  for  judgment."  Order  180  provides,  that 
"  Where  it  becomes  necessary  to  adduce  evidence,  or  to  incur  ex- 
pense otherwise,  in  order  to  establish  or  prove  facts,  which  in  the 
judgment  of  the  Court,  upon  the  hearing  of  the  cause,  ought  to  have 
been  admitted,  it  shall  be  competent  to  the  court  to  make  such 
order  in  respect  to  the  costs  occasioned  by  the  proof  of  such  facts, 
as  under  all  the  circumstances  appears  to  be  just." 

With  regard  to  the  marking  of  exhibits,  care  should  be  taken  that 
this  be  done,  for  it  has  been  decided  that  documents  used  on  the 
examination  of  witnesses  before  an  examiner  must  be  properly 
marked  by  that  officer,  and  referred  to  in  the  evidence,  otherwise 
they  cannot  be  read  at  the  hearing.^ 

Referring  to  the  practice  in  "  publication,"  the  Court  will,  in  a 
proper  case  allow  the  examination  of  witnesses  after  the  passing  of 
publication  ;  and  this  is  called  "  opening  i^ublication,"  or  they  will 
enlarge  it.  Where  publication  had  passed  shortly  before  a  motion 
to  open  was  made  by  the  plaintiff,  and  it  appeared  on  the  motion 
that  the  defendant  had  examined  witnesses,  but  the  plaintiff  had 
not  examined  any,  and  the  plaintiff  and  others  swore  that  his  evi- 
dence was  material  and  that  the  delay  ha4  arisen  from  the  poverty 
of  the  plaintiff,  publication  was  opened  on  payment  of  costs.^  Where 
on  the  examination  of  a  witness  on  24ith  January,  a  person's  name 
was  mentioned  as  having  been  resident  on  the  lot  adjoining  the 
premises  in  question  in  the  cause,  and  on  the  28th  of  March,  after 
publication  had  passed,  the  cause  set  down  for  hearing,  and  a  sub- 
pcena  to  hear  judgment  served,  the  defendant  moved  for  leave  to 
open  publication  and  examine  as  a  witness  the  person  whose  name 
had  been  mentioned,  and  who,  he  had  sworn,  could  give  material 
evidence  ;  but  the  motion  was  refused  with  costs.^  Quwre,  whether 
upon  an  application  by  the  plaintiff  for  a  stay  of  proceedings,  to 
which  the  Court  considered  him  not  entitled,  an  enlargement  of 
publication  can  be  ordered,  when  an  order  in  that  form  would  par- 

1  Hollywood  V.  Waten,  6  Grant,  329. 

2  Taylor  v.  Slioff  3  Grant  158. 

8  Waters  v.  Shade,  2  Grant,  218,    See  the  particulars  required  in  apetition  to  be  allowed  to  put  in 
newly  discovered  evidence  after  the  hearing  of  a  cause,  stated  in  Mason  v.  Seney,  12  Grant,  148. 
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tially  accomplish  what  the  plaintiff  desired  by  his  motion.  Qucere 
also,  "whether  this  Court  would  enlarge  publication  so  as  to  enable  a 
plaintiff  to  be  present  at  the  viva  voce  examination  of  the  defen- 
dant, where  such  examination  had  been  postponed  by  an  accident 
of  which  the  defendant  or  his  solicitor  was  the  unintentional  cause, 
till  after  the  plaintiff's  departure  from  the  Province  on  pressing 
business,  and  the  plaintiff  swore  that  it  was  necessary  for  his  inter- 
ests that  he  should  be  present.^  An  order  made  on  a  motion  to 
dismiss,  giving  leave  to  go  to  examination,  has  the  effect  of  opening 
publication.^  Where  it  was  considered  conducive  to  the  ends  of 
justice,  publication  was  opened  and  leave  given  to  examine  further 
witnesses,  and  to  issue  a  foreign  commission  on  payment  of  costs, 
and  upon  the  terms  of  examining  the  witnesses  in  Canada  at  the 
next  examination  term,  and  the  witnesses  residing  out  of  Canada  at 
the  same  term,  or  by  foreign  Commission  in  the  meantime ;  if  the 
latter,  the  commission  to  be  returned  and  depositions  disclosed  two 
weeks  before  the  examination  term,  it  appearing  not  to  be  owing  to 
the  negligence  of  the  party  applying  that  the  evidence  had  not  been 
taken  before.^  The  Court  refused  to  open  publication  in  order  to 
obtain  evidence  of  an  alleged  conversation  between  a  person  men- 
tioned in  the  pleadings,  and  one  of  the  defendants.*  The  principle 
laid  down  by  the  Court  in  Waters  v.  Shade  (2  Grant  218),  in  respect 
to  opening  publication,  applies  as  well  to  suits  for  alimony  as  to 
other  cases.^  The  fact  that  a  defendant  in  a  cause  has  since  the 
filing  of  the  bill  temporarily  left  the  jurisdiction  of  the  Court,  is  no 
ground  for  postponing  the  examination  of  witnesses,  and  the  hear- 
ing of  the  cause.*  Where  a  cause  was  brought  on  to  be  heard  at  the 
suit  of  the  Attorney  General  for  the  repeal  of  a  grant  of  land  alleged 
to  have  been  issued  by  mistake,  and  the  evidence  adduced  did'  not 
sufficiently  establish  the  mistake ;  the  Court  directed  the  cause  to 
stand  over  for  the  purpose  of  adducing  further  evidence.'  A  defen- 
dant having  by  his  answer,  set  up  several  matters  of  defence  which, 
through  oversight,  he  had  omitted  to  give  evidence  of,  the  Court,  at 
the  hearing,  directed  the  cause  to  stand  over,  with  liberty  to  both 
parties  to  give  evidence  upon  those  points.®    The  Court  will  not  di- 

1  Howcutt  V.  Hees,  2  Grant,  437.  , 

a  Weir  V.  Weir,  1  Cham.  R.  194. 

3  Slain  V.  Terryherry,  1  Cham.  E  104. 

4  Malloch  V.  Pinkey,  1  Cham.  R  105. 

5  McKay  v.  McKay,  6  Grant,  279. 

6  GiMraith  v.  Gurney,  1  Cham.  B.  279. 

7  Attorney-General  v.  Oariutt,  6  Grant,  181. 

8  Northey  v.  Moore,  5  Graut,  609. 
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rect  the  examination  of  witnesses  to  take  place  before  an  Examiner 
in  a  county  where  no  resident  Master  has  been  appointed,  although 
consented  to  by  the  parties.^  A  cause  was  set  down  for  the  exami- 
nation of  witnesses,  and  when  called  on  the  plaintiff  was  not  pre- 
pared to  proceed.  It  was  decided  (overruling  the  decision  in  Wal- 
lace V.  Mackay,^  )  that  the  defendant  was  entitled  to  have  the  cause 
struck  out  of  the  paper  with  the  costs  of  the  day.^  After  judgment 
had  been  given  in  a  cause,  an  application  was  made  to  open  publi- 
cation on  the  ground  that  since  the  decree  had  been  pronounced,  it 
was  discovered  that  a  material  witness  in  the  cause  was  beneficially 
interested  in  the  setting  aside  the  will,  which  it  was  the  object  of 
the  suit  to  have  declared  void,  and  had  entered  into  an  agreement 
to  indemnify  the  plaintiff  from  the  costfe  ;  but  as  the  result  would 
have  been  the  same  had  that  witnesses'  testimony  been  out  of  the 
case,  the  Court  refused  the  motion,  but  offered  the  defendant  who 
applied,  liberty  to  give  evidence  to  establish  the  fact  of  interest  in 
the  witness,  in  order  that,  in  the  event  of  the  cause  going  to  appeal, 
his  evidence  would  not  appear  there  as  that  of  an  unbiassed  witness.* 
Where  the  plaintiff  examines  several  defendants  before  answer,  the 
■  examination  of  the  one  cannot  be  read  against  the  other  defendants 
at  the  hearing  of  the  cause.^  Where  a  cause  is  withdrawn  on  ac- 
count of  the  absence  of  a  necessary  witness  for  the  plaintiff,  and  he 
shews  that  he  has  made  diligent  efforts  to  secure  the  attendance  of 
such  witness  who  is  residing  within  the  jurisdiction,  but  fails  to 
secure  it ;  the  costs  of  putting  off  the  examination  wiU,  as  a  general 
rule,  be  costs  in  the  cause.  In  all  other  cases  the  costs  wUl  be  dis- 
posed of  according  to  circurnstances,  and  in  the  discretion  of  the 
Judge.''  Where  a  motion  to  postpone  the  hearing  of  a  cause  was 
made  before  the  Secretary  in  the  same  day  the  cause  was  to  be 
heard  in  another  county,  he  refused  the  application.^  Where  the 
defendant's  solicitors,  through  the  neglect  of  their  clerk,  were  not 
aware  until  after  the  hearing  that  the  cause  had  been  set  down  or 
notice  of  hearing  served,  and  the  question  raised  by  the  answer  was 
as  to  the  defendant's  liability  in  a  judgment  recovered  against  him 
by  his  solicitor,  the  Court  allowed  a  new  hearing  after  the  decree 

1  Phelan  v.'Phdan,  6  Grant,  384. 

2  1  Cham.  E.  67.  „  „.»„.., 

3  Cobmrg  <£.•  Peterboro'  Railway  Co.  v.  Covert,  7  Grant,  411. 

4  Waterhouae  v.  Icee,  10  Grant,  178. 

5  Douglass  v.  Ward,  11  Grant,  39. 

6  Pattison  v.  McSab,  12  Grant,  483. 

7  McEwan  v.  Orde,  2  Cham.  E.  280. 
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.was  drawn  up  and  entered,  on  payment  of  costs.  The  application 
for  such  a  purpose  should  be  by  petition  to  the  Court,  and  not  by 
motion  in  Chambers.^  A  motion  was  granted  for  postponing  the 
hearing  and  examination  of  a  cause,  on  the  ground  of  the  absence 
of  a  material  witness  after  notice  of  hearing  has  been  given,  although 
the  cause  has  been  at  issue  for  some  months  previous.  The  costs  df 
such  a  motion  are  costs  in  the  cause.^  It  is  the  practice  to  make 
the  costs  of  postponing  the  hearing  of  a  cause,  where  sufficient 
grounds  are  shewn  for  such  postponement,  cost  in  the  cause.  The 
engagements  of  a  witness  who  was  a  Senator  of  tHe  Dominion  and 
a  member  of  the  Executive  Council,  at  his  duties  at  Ottawa,  where 
the  Senate  was  in  session,  were  deemed  sufficient  excuse  for  not 
procuring  his  attendance,  and  good  grounds  for  putting  off  the 
hearing.^  Where  a  commission  to  take  evidence  abroad  could  not 
be  executed  in  time,  by  reason  of  the  illness  of  the  Commissioner, 
the  plaintiff  was  allowed  further  time  to  set  the  cause  down  for  ex- 
amination and  hearing.* 


CHAPTER    XX. 

HEARING   CAUSES. 


Our  Order  164  provides,  that  "  The  clerk  of  Records  and  Writs, 
or  the  Deputy  Registrar,  is  to  prepare  a  list  of  all  causes  entered 
for  hearing,  and  each  cause  is  to  be  entered  in  such  list  in  the  order 
in  which  it  has  been  set  down,  and  causes  are  to  be  called  on  accord- 
ing to  the  list." 

But,  it  frequently  happens  that  the  Court,  upon  a  proper  ground 
being  stated,  will  order  a  cause  which  has  been  set  down  forbearing 
to  be  taken  out  of  its  turn :  for  the  Court  holds,  that  a  defendant 

1  Donovan  v.  Denison,  2  Cham.  R.  284. 

2  Graham  v.  Machell,  2  Cham.  R.  376. 

3  Rees  V.  Attorney-General,  2  Cham.  R.  386. 

4  Mclntyre  v.  Canada  Company ,  2  Cham.  E.  464. 
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has  no  right  to  object  to  a  cause  being  heard,  at  any  time,  after  it 
has  been  set  down  for  hearing.^  Thus,  where,  in  a  suit  for  the 
specific  performance  of  an  agreement  to  accept  a  lease  for  a  term  of 
years,  the  plaintiff  applied  to  the  Court  to  have  his  cause  advanced, 
on  the  ground  that  the  term  of  years  would  expire  before  the  case 
could  come  on  in  its  regular  course,  the  order  was  made  :  on  the  , 
plaintiffs  undertaking  to  give  due  notice  of  the  advancement  to 
the  defendant  ;^  and  if  in  such  a  suit  the  plaintiff  does  not  apply 
to  have  the  cause  advanced,  and  by  his  delay  allows  the  time  to 
expire  before  th'fc  hearing  of  the  cause,  the  Court  will  not  direct  an 
inquiry  as  to  damages.^  So,  where  an  annuity,  claimed  by  the  biU, , 
was  aU  the  subsistence  the  plaintiff  had  for  herself  and  nine  children, 
that  was  held  a  sufficient  ground  for  having  the  cause  advanced.* 

It  may  be  mentioned,  with  reference  to  the  subject  of  consent 
causes,  that  a  decree  or  order,  made  by  consent  of  the  counsel  for 
the  parties,  cannot  be  set  aside,  either  by  rehearing  or  appeal,*  un- 
less, by  clerical  error,  anything  has  been  inserted  in  the  order,  as  by 
consent,  to  which  the  party  had  not  consented.  If,  however,  the 
decree  has  been  obtained  by  fraud,  relief  may  be  had  against  it  by 
original  biU.^  The  consent  of  counsel  to  a  decree  is  to  be  given  upon 
their  own  conception  of  their  instructions.''  It  has  been  before 
stated,  that  although,  where  infants  are  concerned,  the  Court  does 
not  usually  make  a  decree  by  consent,  without  first  inquiring 
whether  it  will  be  for  their  benefit,  yet,  if  such  a  decree  is  made, 
the  infants  will  be  bound  by  it. 

Sometimes,  a  cause  will  be  advanced  to  the  head  of  the  paper, 
pro  forina,  to  enable  a  witness  attending  from  a  public  office  in  the 
country,  to  prove  a  document.  Thus,  where  an  application  was 
made  to  the  Court,  that  a  cause,  which  was  not  in  the  paper  for  the 
day,  might  be  immediately  called  on,  for  the  purpose  of  proving  a 
will,  the  proper  officer  having  come  up  from  York  with  the  original 
for  that  purpose,  and  being  detained  in  town  at  a  considerable  ex- 

1  floyte  T.  Livesey,  1  Mer.  381 ;  Rawsm  v.  Samuel,  C.  &  P.  181,  182. 

2  Hovle  V.  Livesey y  ubi  sup. 

3  DeBrassac  v.  Martyn,  11 W.  R  1020,  V.  C.  W. 
i  White  V.  ,  cited  2  Mad.  Pr.  688. 

6  Bradish  y.  Gee,  Amb.  229 ;  Harrison  v.  Rmnsey,  2  Ves.  S.  488  :  Belt's  Sup.  413 ;  Toier  v.  Samam, 
1  Bro.  P.  C.  ed,  Toml.  463  ;  Seton,  1120. 

6  Bradish  v.  Gee,  ubi  sub.  ;  Davenport  v.  Stafford,  8  Beav.  603,  623  ;  9  Jur.  801. 

7  Mole  V.  Smith,  IJ.  &  W.  673  ;  Bradish  v.  Gee,  ubi  sup.  ;  Re  Hobler,  8  Beav.  101:  Twrmr  v. 

Turner,  2  De  G.  M.  &  O.  28,  37  ;  Swinfen  v.  Swim/en,  24  Beav.  549 :  3  Jur.  N.  S.  1109  ;  2  De  G. 
&  J.  381 :  4  Jur.  N.  S.  774  ;  Seton,  1121. 
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pense,  the  application  was  granted ;  and  the  cause  haviug  been 
called  on,  the  will  was  produced  by  the  proper  officer  to  the  Regis- 
trar.i 

Where  original  and  cross  causes  are  set  down,  and  other  causes 
intervene,  the  plaintiff  in  either  cause  may  (if  necessary),  move  for 
leave  to  bring  forward  his  cause,  or  that  his  cause  may  stand  ad- 
journed, as  the  case  may  be,  in  order  that  both  causes  may  be  heard 
together.^  Upon  an  application  of  this  sort,  it  may  be  necessary  to 
request  that  the  evidence  taken  in  the  original  cause  may  be  read 
at  the  hearing  of  the  cross  cause,  and  the  converse.'  > 

Our  Order  181  provides  that  "  The  solicitors  for  the  several 
parties  are  to  attend  in  Court  when  a  cause  is  appointed  to  be  heard, 
and  during  the  hearing  thereof."  A'ud  Order  182  that "  Where,  upon 
the  hearing  of  a  cause,  it  appears  that  the  same  cannot  conveniently 
proceed  by  reason  of  the  solicitor  for  any  party  having  neglected  to 
attend  personally,  or  by  some  person  in  his  behalf,  or  having  omitted 
to  deliver  any  paper  necessary  for  the  use  of  the  Court,  and  which, 
according  to  its  practice,  ought  to  have  been  delivered,  such  solicitor 
shall  personally  pay  to  the  parties  such  costs  as  the  Court  thinks  fit 
to  award."*  The  solicitor  is  personally  liable  under  this  order.^  The 
client  will  not  be  relieved  of  the  consequences  of  the  solicitor's 
neglect  in  ignorance  of  this  rule  without  the  consent  of  the  other 
party,^ 

The  causes  in  the  list  are  called  on  in  the  order  in  which  they 
there  stand.  If,  upon  a  particular  cause  being  called  and  the  bill 
opened,  the  defendant  does  not  appear,  the  plaintiff  must  prove 
service  upon  him  of  the  notice  of  hearing ;  and  the  Court  will  then 
make  such  a  decree  as,  upon  the  pleadings  and  evidence,  the  plaintiff 
is  entitled  to.^ 

Our  Order  183  provides  that  "  Where  a  defendant  makes  default 
at  the  hearing  of  a  cause,  the  Court  is  to  make  such  decree  as  it 

1  Anon.,  i  Mad.  271. 

2  Hinde,  415. 

3  Ante.    For  form  of  order,  see  Seton,  1275,  No.  2. 

4  Courtney  v.  Stock,  2  Dr.  &  War.  251  ;  and  see  Gallemore  t.  Oill,  2  Jur.  N.  S.  1178  ;  4  W.  R.  773, 

as  to  the  duty  of  solicitors  to  have  original  documents  in  Court. 
6  Cootiv.  Broomhead,  16  Ves.  183. 

6  Walmesley  v.  Froude,  1  R.  &  M.  334;  and  see  Harvey  v.  Renon,  12  Jur.  446,  ante;  Attorney- 

General  V.  Fellowes,  6  Mad.  111. 

7  Haltewell  v.  Wehier,  9  Hare,  541 ;  Eroione  v.  Smith,  5  Jur.  119.'>,  V.  C.  W.  ;  Huglies  v.  Jones,  20 

Beav..24  ;  Seton,  1121, 

15 
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thinks  fit.  This  decree  is  to  be  absolute  in  the  first  instance,!  without 
giving  the  defendant  a  day  to  show  cause,  and  is  to  have  the  same 
force  and  effect  as  if  the  same  had  been  a  decree  nisi  in  the  first 
instance,  and  had  been  afterwards  made  absolute  in  default  of  cause 
shown  by  the  defendant.''  Formerly,  the  last  cause  in  the  paper 
was  privileged  ;  but  this  is  no  longer  the  case.^ 

Where  a  decree  was  taken  by  default,  in  consequence  of  the' 
negligence  of  the  clerk  of  the  defendant's  solicitor.  Sir  John 
Romilly,  M.  R.,  refused  to  restore  the  cause  to  the  paper ;  ^  but,  in  a 
subsequent  case,  the  same  Judge,  on  the  motion  of  the  defendant, 
allowed  the  case  to  be  reheard,  and  modified  the  decree,  upon  the 
defendant  paying  all  the  costs  subsequent  to  the  original  hearing, 
and  reserving  the  costs  up  to  and  including  the  original  hearing. 
The  case,  howeVer,  it  should  be  mentioned,  was  a  claim,  and  was 
heard  on  motion.^ 

The  same  course  of  proceeding,  Tnutatis  mutandis,  as  that 
adopted  where  the  plaintiff  has  set  the  cause  down  and  does 
not  appear,  may  be  taken  where  the  cause  has  been  set  down  at  the 
request  of  the  defendant,  and  the  plaintiff  does  not  appear.  In 
such  cases,  the  decree  pronounced  by  the  Court  wiU  be  for  a 
dismissal  of  the  plaintiff's  biU  against  the  defendants,  with  costs, 
absoutely;*  but  the  defendant  can  take  no  advantage  of  the  plaintiffs 
non-appearance,  unless  the  notice  of  hearing  appears  to  have  been 
properly  served  :  for,  otherwise,  the  plaintiff"  is  in  no  default.^ 

Where  the  cause  has  been  set  down  by  the  plaintiff,  and  the 
defendant's  counsel  is  ready  and  appears,  and  no  counsel  appears  for 
the  plaintiff,  the  Court  always  calls  upon  the  defendant  to  prove 
service  upon  him,  such  defendant,  of  the  notice  of  hearing.*  This 
must  be  done  by  affidavit,  in  the  manner  before  pointed  out ;  and 
if  the  Court  is  satisfied  that  the  notice  has  been  served,  will  make  a 
peremptory  decree  dismissing  the  plaintiff's  bill  with  costs ;'  and 


1  Flower  v.  Oedye,  23  Beav.  449. 

2  Ibid. 

3  Hughes  v.  Janes,  26  Beav.  24  ;  Seton,  29  ;  see  also  Hale  v,  Lewis,  2  Keen,  318. 

4  Hinde,  407,  418  ;  Clarle  v.  Wilson,  24  May,  1775.     For  form  of  decree  in  such  case,  see  Seton,.113.^, 

No.  4 

5  Hinde,  418. 

«  Rigg  v.  Wall,  3  M.  &  0.  606  ;  2  Jur.  1080. 
7  Hinde,  419. 
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such  dismissal,  unless  the  Court  otherwise  directs,  will  be  equivalent 
to  a  dismissal  on  the  merits,  and  may  be  pleaded  in  bar  to  another 
suit  for  the  same  matter.^ 

Where  the  plaintiff,  an  executor,  did  not  appear  at  the  hearing, 
and  the  bill  was  dismissed  with  costs,  the  Court  refused,  with  costs, 
an  application  by  the  plaintiff  to  have  the  cause  restored  to  the 
paper,  on  the  ground  that  he  had,  seven  months  previously,  become 
bankrupt,  and  believed  that  his  rights  passed  to  his  assignees : 
which  (he  suing  as  executor,)  was  not  the  fact.^  Where,  how- 
ever, through  the  neglect  of  his  solicitor,  no  one  appeared  for  the 
plaintiff,  the  Court,  thinking  under  the  circumstances  that  the  neg- 
lect was  satisfactorily  explained,  ordered  the  cause  to  be  set  down 
again  for  hearing.^ 

It  is  to  be  observed  that  if  the  plaintiff  sets  down  his  cause,  but 
does  not  serve  the  defendant  with  a  notice  of  hearing,  the  defendant 
cannot  have  a  decree  to  dismiss ;  but  should,  if  he  wishes  to  have 
the  suit  decided,  himself  set  the  cause  down  to  be  heard,  and  serve 
a  notice  of  hearing  on  the  plaintiff.* 

It  sometimes  happens,  that  a  person  who  has  not  been  served  with 
a  notice  of  hearing,  or  who  has  not  appeared  in  the  cause,  is  willing 
to  be  bound  by  the  decree  :  in  such  a  case,  the  rule  seems  to  be,  that 
any  party  named  as  a  defendant  to  a  bill  may,  with  the  consent  of 
the  plaintiff  alone,  appear  at  the  hearing  of  the  cause,  and  be  bound 
by  the  decree,  although  such  party  has  not  appeared  in  the  suit ; 
but  a  person,  who  has  not  been  named  as  a  defendant  to  the  bill, 
cannot  appear  at  the  hearing,  without  the  consent  of  all  parties  to 
the  cause.^ 

The  fact  that  the  plaintiff  is  in  contempt,  is  not  a  ground  on 
which  a  defendant  can  object  to  the  cause  being  heard  :  because  the 
rules  of  Court  make  it  imperative  on  the  plaintiff  to  bring  his  cause 
to  a  hearing,  at  a  certain  time.* 


1  Ord.  I.,  84  ;  ante. 

2  Frost  V.  Hilton,  15  Beav.  432. 

3  Hale  T.  Lewis,  2  Keen,  318. 

4  See  ante. 

5  Dyson  v.  Morris,  1  Hare,  413,  419  ;  see  the  remarks  on  this  case  in  the  note  to  Leimt  v.  Clowes,  10 

Hare,  App.  62  ;  and  see  ante. 

6  Kicketts  v.  Mornington,  1  Sim-  200 ;  Footvoye  v.  Kennard,  2  Giff.  110. 


612  HEARING   CAUSES. 

The  formal  mode  of  hearing  a  cause,  where  all  the  parties  appear 
upon  its  being  called  on,  is  this  :  the  leading  counsel  for  the  plaintiff 
opens  the  plaintiff's  case,  and  in  so  doing  states,  first  the  biU,  and 
then  the  answers,  if  any  :  pointing  out  the  matters  in  issue,  and  the 
questions  of  Equity  arising  therefrom ;  after  which  the  plaintifi's 
evidence  is  read,  either  by  his  leading  or  junior  counsel,  and  their 
arguments  in  support  of  his  case  are  adduced.  The  counsel  for  the 
defendant  are  then  heard,  in  support  of  the  defendant's  case,  and 
his  evidence  is  read  by  them ;  and  the  plaintiff's  senior  counsel  is 
then  heard  in  reply.  When  aU  are  heard,  the  Court  pronounces  the 
decree,  either  immediately  or  at  a  subsequent  day.-' 

A  plaintiff  cannot  be  heard  both  in  person  and  by  counsel  f  but 
where  a  barristei*  and  his  wife  were  co-plaintiffs,  and  he  appeared 
for  the  plaintiffs,  the  Court  allowed  another  counsel  to  be  heard,  on 
being  informed  that  the  plaintiff  appeared  as  counsel.^  A  relator 
and  a  plaintiff,  in  a  bill  and  information,  cannot  be  heard  in  person  : 
as  the  Court  cannot  separate  the  bill  from  the  information,  and  can- 
not hear  the  relator  on  behalf  of  the  Attorney-General.* 

The  Court  of  Chancery  will  not  receive  in  evidence  any  docu- 
ment which  ought  to  be  stamped,  without  it  has  the  proper  stamp 
affixed  to  it ;  and  the  Court  will  itself  raise  the  objection,  whether 
it  be  taken  by  the  other  party  or  not.  A  Court  of  Equity  cannot, 
any  more  than  a  Court  of  Law,  receive  parol  evidence  of  the  con- 
tents of  a  written  agreement,  requiring  a  stamp,  which  appears 
never  to  have  been  stamped,  even  where  it  is  proved  to  have  been 
fraudulently  destroyed  by  the  party  against  whom  it  is  sought  to 
be  enforced.^  If  the  instrument  objected  to  is  of  such  a  nature  that 
a  stamp  may  be  affixed  to  it  on  payment  of  a  penalty,  the  Court 
wiU  permit  it  to  be  so  stamped,  and  wiU,  for  that  purpose,  pennit 
the  cause  to  stand  over.^ 

The  course  of  proceeding  is  much  the  same  where  the  cause  has 
been-  set  down  for  hearing,  upon  bill  and  answer  :  in  such  case,  tlie 

1  The  decree  should  he  dated  of  the  day  on  which  judgment  is  actually  delivered :  Attomey-General 

V.  Stamford^  7  Jur.  359,  L  C.  A  decree  is  binding  from  the  day  it  is  pronounced  ;  and  not 
merely  from  the  time  when  it  is  drawn  up  :  Re  Risca  Coal  Company,  S  Jur.  N,  S.  900  :  10  W.  R. 
701,  L.  C. 

2  Parkinson  v.  Banbury,  4  De  G.  II.  &  G.  608. 

3  Newton  v.  Rieketts,  2  Phil.  624;  12  Jur.  107,  238. 

4  Attorney-Seneral  v.  Barker,  4  M.  &  C.  262. 

5  Smith  V.  Henley,  1  PhU.  391,  396  ;  Hart  v.  Hart,  1  Hare,  1,  5. 

8  Coles  V.  Trecothick,  9  Ves.  234,  239  ;  Carrington  v.  Pell,  3  De  G.  &  S.  512. 
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practice  is  that  the  answer  is  read,  and  must  be  admitted  to  be  true 
in  all  points ;  and  no  other  evidence  is  admitted,  unless  it  be  matter 
of  record  to  which  the  answer  refers,  and  which  is  provable  by  the 
record,  or  documents  which  may  be  proved  by  affidavit,  or  viva  voce 
at  the  hearing.'^ 

If  the  plaintiff  goes  to  a  hearing  on  biU  and  answer,  and  the 
Court  does  not  see  cause  to  make  a  decree  thereupon,  for  want  of 
sufficient  matter  confessed  by  the  answer,  the  Court  will,  generally, 
permit  him  (if  he  desires  it,)  to  reply,  on  payment  of  such  costs  as 
the  Court  shall  think  fit,  within  four  days  after  such  hearing.  Thus, 
where,  a  bill  was  brought  against  three  several  executors  of  three 
joint  factors,  one  of  whom  swore  "he  believed  and  hoped  to  prove" 
that  the  plaintiff  was  satisfied  his  demands,  whereupon  the  plaintiff 
replied  against  the  other  two,  and  brought  the  cause  on  by  bill  and 
answer  against  the  third,  it  was  insisted  that  the  plaintiff  could 
have  no  decree,  on  thus  bringing  on  his  cause :  for,  though  the 
defendant  had  not  directly  sworn  by  his  answer  that  the  money 
was  paid,  yet,  as  he  had  sworn  he  believed  and  hoped  to  prove  it 
paid,  and  the  plaintiff,  by  not  replying,  had  precluded  him  from  the 
benefit  of  his  proof,  what  the  defendant  stated  upon  his  belief  must 
be  taken  to  be  true ;  and  the  plaintiff  was  ordered  to  pay  the  costs, 
and  left  at  liberty  to  reply  to  the  answer  of  the  other  defendant.^ 

Where  the  bill  is  dismissed,  on  a  hearing  on  bill  and  answer,  the 
same  order  wiU,  generally,  be  made  as  to  costs  as  would  be  made,  if 
the  suit  had  been  brought  to  a  hearing,  after  filing  replication. 

It  may  here  be  mentioned  that  our  Order  541  provides  that  "  The 
Court  may  obtain  the  assistance  of  accountants,  merchants,  engi- 
neers, actuaries,  or  other  scientific  persons,  in  such  way  as  it  thinks 
fit,  the  better  to  enable  it  to  determine  any  matter  in  evidence  in 
any  cause  or  proceeding,  and  may  act  on  the  certificate  of  such 
persons." 

The  allowance  in  respect  of  fees  to  such  persons  will  be  regulated 
by  the  Taxing  Master.^    The  certificates,  however,  of  such  persons, 

1  Ante  ■  Rowland  v.  Sturgis,  2  Hare,  520 ;  Chalk  v.  Jtame,  7  Hare,  393  ;  13.  Jur.  981 ;  Neville  v. 

Fitzgerald,  2  Dr.  &  War.  630  ;  eontra,  Jones  v.  O-rifith,  14  Sim.  262  :  8  Jur.  733  ;  and  see  Wil- 

Icinson  v.  Fowkes,  9  Hare,  592 
S  Barker  v.   Wyld,  1  Vern.  140. 
3  In  general  the  fees  allowed  accountants  will  be  regulated  by  those  allowed  them  m  bankruptcy  . 

Meyinott  v.  Meymott,  10  Jur.  N.  S.  716  :  12  W.  R.  996,  M.  R. 
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although  entitled  to  great  weight,  are  not  to  be  considered  in  any 
other  light  than  as  furnishing  materials  for  the  information  and 
guidance  of  the  Court ;  and  affidavits  may,  therefore,  be  received  in 
opposition  to  them.^  The  Court  will  not  obtain  the  assistance  of 
any  scientific  person,  until  an  issue  has  been  raised  between  the 
parties  to  the  suit.^ 

Where,  after  a  cause  has  come  on  to  be  heard,  it  has  been  dis- 
covered that,  through  inadvertence,  although  witnesses  have  been 
examined,  no  replication  has  been  filed,  the  Court  has  permitted  a 
replication  to  be  filed  nunc  pro  iunc^    , 

If  a  cause  heard  on  bill  and  answer  is  dismissed,  with  liberty  to 
the  plaintiff  to  reply  within  a  limited  time  after  such  hearing,  on 
payment  of  costs,  and  the  plaintiff  does  not  pay  the  costs  and  reply 
within  that  period,  the  dismissal  must  stand ;  and,  being  signed  and 
enrolled,  may  be  pleaded  in  bar  to  a  new  bill  for  the  same  matter.* 

It  has  been  before  stated,  that  the  proper  time  for  taking  an 
objection  at  the  hearing  for  want  of  parties  is  after  the  pleadings 
are  opened,  and  before  the  merits  are  discussed :  though  the  Court 
has  frequently  at  a  later  period  permitted  the  cause  to  stand  over, 
for  the  purpose  of  adding  parties.^  With  respect  to  the  question  of 
costs  in  such  cases,  it  will  be  sufficient  to  refer  to  what  has  been 
before  said  upon  the  subject,®  and  to  add  that,  if  a  cause  comes  on 
again,  after  it  has  been  put  off  by  the  Court  for  want  of  formal 
parties,  an  objection  for  want  of  other  parties  which  might  have 
been  made  in  the  first  instance,  comes  too  late.^ 

If  a  cause,  instead  of  being  ordered  to  stand  over  for  want  of 
parties,  is  struck  out  of  the  paper,  so  that  it  is  necessary  again  to 
set  it  down,  and  to  serve  fresh  notice  of  hearing,  the  defendant,  if 
the  cause  is  again  set  down,  is,  as  we  have  seen,  to  be  allowed  the 
taxed  costs  occasioned  by  the  first  setting  down,  although  he  does 
not  obtain  the  costs  of  the  suit.* 

1  Per  L.  J.  Turner,  in  Pord  v.  Tynte,  10  Jur.  N.  S.  429,  430  :  and  see  Hill  v.  King,  9  Jur.  N.  S.  657, 

L.  0. 

2  Stokes  T.  City  Offices  CmnpOMy,  13  W.  R.  537,  V.  C.  W. 

3  Rodney  v,  Hare,  Mos.  296;  Wyatt'sP.  E  376. 

4  1  Prax.  Aim.  18. 

5  Ante. 

6  IWd. 

7  Jones  v.  Jones,  3  Atk.  217. 

8  See  ante. 


HEARING    CAUSES.  ()1-) 

In  the  Tnatter  of  Lord  PoHsmowth}  Lord  Eldon,  before  going  into 
his  private  room,  for  the  purpose  of  proceeding  with  the  further 
hearing  of  the  petition  and  affidavits  privately,  according  to  appoint- 
ment; desired  that  it  might  be  understood  that  it  was  the  unifoi-m 
practice  in  Chancery,  as  long  as  the  Court  had  existed,  in  the  case 
of  family  disputes,  on  the  application  of  counsel  on  both  sides,  to 
hear  the  same  in  the  Chancellor's  private  room  ;  and  that  what  was 
so  done  was  not  the  act  of  the  Judge,  but  of  the  parties  themselves 
in  such  family  cases ;  but  it  has  since  been  held,  that  a  cause  may 
be  directed  to  be  heard  in  private,  although  such  course  is  not 
consented  to.^ 

It  is  the  practice  in  England  to  state  the  evidence  in  the  decree, 
but  our  Order  185  provides  that  "  The  evidence  read  upon  the 
hearing  is  not  to  be  stated  in  the  decree,  but  must  be  entered  in  the 
Registrar's  book,  at  the  time  of  the  hearing." 
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DECBEES   AND   OEDBRS. 


Section  I. — General  Nature  of  Decrees  and  Orders. 

A  decree  is  a  sentence  or  order  of  the  Court,  pronounced  on 
hearing  and  understanding  all  the  points  in  issue,  and  determining 
the  right  of  all  the  parties  to  the  suit,  according  to  equity  and  good 
conscience.^    It  is  either  interlocutory  or  final. 

An  interlocutory  decree  is:  when  the  consideration  of  the  particular 
question  to  be  determined,  or  the  further  consideration  of  the  cause 
generally,  is  reserved  tiU  a  future  hearing.  The  further  hearing  is 
then  termed  a  hearing  upon  further  consideration,  or  upon  the 
equity  reserved.* 

1  G.  Coop.  106. 

2  Ogle  V.  Brandling.  2  R.  &  M.  6S8. 

3  See  Wyatt's  f.  R  164  ;  Hinde,  429. 

4  Seton,  2.    In  strictuess,  a  decree  is  interlocutory  until  it  is  signed  and  enrolled  :  fJilb.  For.   Rom. 

183  ;  Wyatt's  P.  R.  154  ;  but  the  tenn  is  more  genervlly  applied  to  decrees  in  which  .some  inquiry 
as  to  matter,  either  of  law  or  of  fact,  is  directed,  preparatory  to  a  final  decision  :  1  Newl .  508. 
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It  seldom  happens  that  a  first  decree  can  be  final,  or  conclude 
the  cause.  Thus,  if  any  matter  of  fact  is  strongly  controverted,  the 
Court  will,  where  necessary,  direct  such  matter  to  be  tried  before 
itself,  either  with  or  without  a  jury ;  or,  if  it  can  be  more  conveniently 
so  tried,  before  a  Court  of  Common  Law,  or  at  the  Assizes.^  And 
where  the  Court  awards  .damages,^  they  may  be  assessed  in  like 
manner.  In  such  cases,  no  final  decree  can  be  pronounced  until  the 
issue  has  been  tried.  The  Court,  therefore,  in  such  cases,  in  the  first 
instance  merely  orders  the  issue  to  be  tried  ;^  and  adjourns  the 
further  consideration  of  the  other  questions  in  the  cause,  until  after 
the  trial. 

Sometimes,  the  object  of  the  suit  is  a  commission  to  settle  the 
boundaries  of  lands.  In  such  a  case,  also,  the  first  decree  is  not 
generally  final :  the  further  consideration  of  the  cause  being  reserved 
till  after  the  commission  has  been  returned.* 

But  the  most  usual  ground  for  not  making  a  perfect  decree,  in 
the  first  instance,  is  the  necessity  which  frequently  exists  to  make 
inquiries,  or  to  take  accounts,  or  sell  estates,  and  adjust  other 
matters  :  which  must  be  disposed  of,  before  a  complete  decision  can 
be  come  to  upon  the  subject-matter  of  the  suit. 

There  are  some  cases,  in  which  it  is  a  rule  of  the  Court  not  to 
make  any  decree  whatever,  till  certain  preliminary  inquiries  have 
been  made.  Thus,  in  suits  for  the  specific  performance  of  contracts, 
the  Court  will  not,  in  general,  permit  the  question  whether  a  good 
title  can  be  made  or  not,  to  be  argued  before  it,  in  the  fii'st  instance  : 
even  though  the  objections  to  the  title  are  stated,  and  the  questions 
arising  upon  them  are  properly  raised  by  the  pleadings.^  The  rule 
is  not  founded  merely  on  practice,  but  upon  principles  which  are 
clearly  and  accurately  defined  by  Lord  Eldon,  in  Jenkins  v.  Hiles  :^ 
"  If,"  observes  his  Lordship,  "  instead  of  bringing  an  action  of  damages 
for  breach  of  covenant,  the  plaintiff"  comes  here  for  a  specific  perfor- 
mance, the  defendant  has  a  right,  not  only  to  have  such  a  title  as 

1  S.  59  of  the  Chancery  Act.    And  aee  28  Vic.  u.  17,  a.  3. 

2  Imp.  Stat.  21  &  22  Vic. ,  c.  27,  s.  2. 

3  The  Court  will  not,  except  by  consent,  direct  the  issue  to  be  tried,  until  the  hearing  of  the  cause  : 

George  v.  Whitmom,  26  Beav.  657  ;  Morrison  v.  Barrow,  1  De  G.  F.  &  J.  633,  per  L-  J.  Turner, 
639  ;  Bradley  v.  Beviiigtm,  i  Drew.  511;  6  Jur.  N.  S.  662. 

4  Seton,  688,  No.  1.    Tn  suits  for  partition,  further  consideration  may  be  adjourned,  though  such 

course  i.-*  not  usual ;  Seton,  571,  578. 

5  Jenlciiui  v.  Hilas,  6  Ves.  646,  652.    Bose  v.  Calland,  6  Ves  186, 18! ;  Omerod  v.  Hardman,  ib.  722, 

731,  are  apparently  at  variance  with  this  proposition  ;  but  see  the  observations  of  Lord  Eldon 
upon  these  cases,  in  Jenkins  v.  Hiles,  6  Ves,  664  ;  and  aee  Seton,  693,  et  acq. 

6  6  Ves.  663. 
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the  plaintiff  offers  upon  the  abstract  unauthenticated,  but,  in  con- 
sideration of  the  relief  sought  here  beyond  the  law,  to  have  an 
assurance  about  the  nature  of  his  title,  such  as  he  cannot  have 
elsewhere.  Therefore,  the  Court  never  acts  upon  the  fact,  that  a 
satisfactory  abstract  was  delivered,  unless  the  party  has  clearly 
bound  himself  to  accept  the  title  upon  the  abstract ;  but,  though 
the  abstract  is  in  the  hands  of  the  party,  who  says,  he  cannot  object 
to  it,  yet  he  may  insist  upon  a  reference  :  Why  ?  because  the  decree 
compels  the  other  party  to  produce  all  the  deeds  and  papers,  in  his 
custody  or  power  :  from  which  reasonable  and  solid  objections  to  the 
title  may  be  furnished ;  which  would  never  have  fallen  under  the 
view  of  the  purchaser,  unless  the  Court  jvrung  from  the  conscience 
of  the  vendor  that  sort  of  information  which  a  purchaser  could  by 
no  other  means  acquire.  Inquiries  and  examinations  also  may  be 
directed,  by  'which  the  title  may  be  sifted  in  a  way  in  which  it 
never  could  upon  a  mere  abstract,  authenticated  as  the  vendor 
thought  proper." 

It  is  not  to  be  inferred,  from  the  opinion  above  expressed  by 
Lord  Eldon,  that  a  purchaser  may  not  preclude  himself,  by  his 
manner  of  pleading,  from  his  right  to  such  an  inquiry;  for  his 
Lordship  goes  on  to  say  :  "  I  have  never  undei-stood,  that  the  rule 
has  gone  this  length  :  that  the  defendant,  against  whom  a  specific 
performance  is  sought,  may  not  by  an  answer  unequivocal,  to  which 
he  was  not  drawn  by  surprise,  the  propriety  of  which  is  not 
rendered  disputable  by  any  subsequent  discovery,  waive  the  benefit 
of  this  principle;  and  come  here,  saying  in  effect,  he  trusts  the 
x-epresentation  of  the  plaintiff,  without  the  obligation  of  an  oath 
upon  his  conscience  :  offering,  in  the  first  instance,  to  the  decision  of 
the  Court  one  neat  dry  point ;  upon  which  alone  his  objection  rests. 
The  rule  has  not  been  considered  so  absolute.  But  such  instances, 
if  they  have  occurred  in  practice,  will  not  shake  the  rule;  but, 
forming  an  exception,  would  confirm  the  general  rule."^  A  purchaser 
may  also  preclude  himself  from  his  right  to  such  a  reference,  by 
agreement,^  or  by  acts  in  pais :  such  as  taking  possession  of  the 
estate,  or  exercising  acts  of  ownership  over  it.*    Such  acts,  how- 

1  6  Ves.  654. 

2  Duke  V.  Sarnett,  2  Coll.  337 ;  10  Jur.  87. 

3  Fleetwood  v.  Breen,  15  Ves.  694  ;  Margravine  of  Aiispack  v.  Noel,  1  Mad.  310,  315  :  Fordyec  v. 

Ford,  4  Bro.  O.  C.  494  ;  Simpson  v.  Sadd,  4  De  G.  M.  &  G.  665,  673  ;  1  Jur.  N.  S.  457 ;  Bmm  v 
Stenson,  24  Beav.  631 ;  and  see  Sugd.  V.  &  P.  858. 
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ever,  will  not  preclude  the  purchaser  from  his  right  to  iuvestigate 
the  title,  unless  the  Court  is  satisfied,  from  them,  that  he  intended 
to  waive  and  has  actually  waived  it ;  and  where  such  an  inference 
could  not  be  drawn  from  those  facts,  the  Court  refused  to  depart 
from  its  ordinary  rules.^ 

It  may  be  noticed  here,  that  the  terms  in  which  the  direction  for 
an  inquiry,  as  to  the  title  of  a  purchaser,  is  fi-amed,  are  not  to 
inquire  whether  he  could  make  a  good  title  at  the  time  of  entering 
into  the  contract,  but  whether  he  can,  that  is,  at  the  time  of  the 
inquiry,  make  a  good  title  ;^  and  it  has  been  held,  that  if  the  vendor 
can  show  a  good  title,  at  any  time  before  the  result  of  the  inquiry 
into  the  title  by  the  ofBcer  of  the  Court  has  been  certified,  it  will 
entitle  him  to  a  decree.^  And  even  after  the  certificate,  if  the  vendor 
can  satisfy  the  Court  that  he  can  make  a  good  title,  by  clearing  up 
the  objections,  the  Court  will  make  a  decree  in  his  favour.* 

The  question,  whether  a  vendor  was  or  was  not  able  to  make  a 
good  title,  at  the  time  when  the  inquiry  was  directed,  is  a  very 
material  one  with  respect  to  costs,  though  not  with  reference  to  the 
decree  for  a  specific  performance  :'  the  rule  of  the  Court  being,  that 
a  vendor  is  not  entitled  to  costs,  except  from  the  time  when  his  title 
is  certified  to  be  complete ;  and  that,  up  to  that  time,  he  must  pay 
costs  himself^ 

The  time  when  a  good  title  is  shown  is  not,  however,  conclusive 
upon  the  question  of  costs :  being  subject  to  the  general  rule,  that 
the  costs  mxist  be  paid  by  the  person  who  caused  the  litigation^  In 
consequence  of  the  above-mentioned  rule,  it  is  the  practice,  in  direct- 
ing an  inquiry  into  the  vendor's  title,  to  direct  also  that,  if  it  appears 
a  good  title  can  be  made,  an  inquiry  be  made  when  it  was  first 
shown  that  such  good  title  could  be  made  f  but  this  further  inquiry 
is  not  directed,  where  the  contract  for  sale  itself  is  not  disputed.^ 

1  Burroughs  v.  Oakley,  3  Swanst.  159, 167 ;  and  where  waiver  is  insisted  on,  it  must  be  alleged  by 

the  bill :  Gaston,  v.  Frankum,  2  De  G.  «i  S  661 :  16  Jur.  607  :  Sugd.  V.  &  P.  342. 

2  Lang/oTd  v.  Pitt,  2  P.  Wms.  629  ;  Parry  Lovegrove,  i  Drew  170  ;  4  Jur.  N.S.  600  ;  Seton,  593,  No.  1. 

3  Mortlock  V.  BuUer,  10  Ves.  292,  316';  Sugd.  V.  &  P.  264. 

4  Paton  V.  Rogers,  6  Mad.  266. 

5  Setan  v.  Slade,  7  Ves.  265,  279. 

6  Har/ordY.  Furrier,  1  Mad,  532,  638  ;  Wynn  v.  Morgan,  7  Ves.  202,  206  ;  Wilson  v.  Allen,  1  J.  & 

W.  623  ;  Wilkinson  v.  Hartley,  15  Beav.  183  ;  Seton,  616  ;  and  see  Morgan  &  Davey,  177,  etseq. 

7  Monro  v.  Taylor,  8  Hare,  61,  70 :  3  M'N.  &  G.  713,  726  ;  Scoones  v.  Morrell,  1  Beav.  251,  258  : 

A  bbott  V.  Sviorder,  4  DeG.  &  S.  448  ;  Lyle  v  Earl  of  Yariorough,  Johns.  70  ;  Carrodus  v  Sharp, 
20  Beav.  66;  Parr  v.  Lovegrove,  4  Drew.  170 ;  4  Jur.  N.  S.  600  ;  and  see  Sudg.  V.  &  P.  661  ; 
Seton,  616.  617. 

8  Seton,  593,  No.  1  ;  ib.  698. 

9  Gtbiins  v.  North  Eastern  Metropolitan  Asylum  Distriet,  41  Beav.  1,  6  :  12  Jur.  22  ;  Morris  v. 

Wilson     Jur.  N,  S.  168,  V.  C,  W. 
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It  is  to  be  recollected,!  that  it  is  a  fundamental  principle  of  Courts 
of  Equity  to  make  as  complete  a  decision,  upon  all  th'e  points 
embraced  in  a  cause,  as  the  nature  of  the  case  will  admit ;  so  as  to 
preclude,  not  only  all  further  litigation  between  the  same  parties, 
but  the  possibility  of  the  same  parties  being  at  any  future  period 
disturbed  or  harrassed  by  other  parties  claiming  the  same  matter,  as 
well  as  of  any  danger  that  may  exist  of  injustice  being  done  to 
other  parties  who  are  not  before  the  Court  in  the  present  proceed- 
ings. 

Acting  upon  this  principle,  the  Court,  in  all  cases  relating  to  the 
distribution  of  the  estate  of  an  intestate,  before  it  makes  any  decree 
distributing  the  estate,  directs  an  inquiry  who  were  the  next  of  kin 
of  the  intestate,  at  the  time  of  his  decease,  and  whether  any  of  them 
have  since  died,  and,  if  so,  who  are  their  legal  personal  representa- 
tives.^ An  inquiry  of  this  nature  is  -always  directed,  in  cases  in 
which  any  part  of  the  property  in  question  in  the  cause  devolves 
upon  the  next  of  kin  :  whether  it  be  upon  a  total,  or  upon  a  partial 
or  constructive  intestacy.  It  is  not  now  the  practice,  however,  to 
make  the  inquiry  preliminary  to  the  taking  of  the  accounts,  as  was 
formerly  the  case.* 

In  other  cases,  also,  in  which  there  is  a  fund  distributable  amongst 
persons  constituting  a  particular  class,  consisting  of  numerous 
individuals,  as  in  the  case  of  a  bequest  to  the  cousins  of  a  testator, 
the  Court  will,  before  it  directs  any  steps  to  be  taken  towards  a 
distribution,  satisfy  itself,  if  necessary,  by  an  inquiry  that  all  the 
individuals,  constituting  the  class  amongst  whom  the  fund  was  dis- 
tributable, are  parties  to  the  proceeding.*  It  also  adopts  the  same 
course  of  proceeding,  where  the  property  is  distributable  between 
one  or  two  or  more  classes  of  individuals.^  A  decree  of  this  descrip- 
tion is  not  properly  a  decree  in  the  cause,  but  rather  a  preliminary 
interlocutory  order,  with  a  view  to  inquiry,  before  the  Court  can  do 
anything  determining  the  rights  of  the  parties.® 

In  like  manner,  where  the  plaintiff,  at  the  hearing,  establishes  a 
prima  facie  title  to  the  character  in  which  he  sues,  but  not  such  as 

1  See  ante. 

2  Seton,  149,  No.  3  ;  180,  No.  3  ;  182,  Nos.  1,3.  .        ■,>  u      ,  »        •     j 

3  Seton,  186,    Whether  the  inquiry  shall  he  prelimmary  to  taking  the  accounts,  will  be  cletermmetl 

by  the  Judge  in  Chambers,  in  each  case. 

4  For  forms  of  inquiry  in  these  cases,  see  Seton ,  182— 184,  Nos.  2 — 10. 

5  Jbid. 

6  See  Hormood  v.  fiolieimdes,  12  Ves.  311,  S16. 
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entitles  him  to  a  decree,  the  Court  will  direct  an  inquiry  as  to  the 
facts  on  which  his  title  depends.^ 

It  is  to  be  observed,  that  the  reservation  of  further  consideration 
is  not  coniined  to  the  first  decree,  but  will  be  Repeated  in  every 
decree  in  which  it  may  be  necessary  to  dii-ect  an  inquiry.^  It  is  also 
to  be  observed  that,  after  such  a  reservation,  the  Court  will  not 
interfere  upon  the  matter  reserved  in  a  summary  way,  but  will 
require  the  cause  to  be  set  down  for  hearing.^ 

When  a  decree  does  not  adjourn  the  consideration  of  the  cause, 
it  is  said  to  be  a  "  final  decree  ;"  and,  when  duly  signed  and  enrolled, 
may  be  pleaded  in  bar  to  any  new  bill  for  the  same  matter.  Of 
this  nature  is  a  decree  dismissing  the  plaintift's  biU  :  which,  as  we 
have  seen  before,  may  be  pleaded  in  bar  to  a  new  suit,  unless  accom- 
panied with  a  direction  that  the  dismissal  is  to  be  without  prejudice 
to  the  plaintifFs  right  to  file  another  bill.  Directions  of  this  sort 
are  inserted,  where  the  dismissal  is  occasioned  by  slip  or  mistake  in 
the  pleadings,  or  in  the  proof.  Thus,  formerly,  where  a  bill  was 
dismissed  for  want  of  parties,  it  was  expressed  to  be  without  pre- 
judice ;*  and  so,  where  a  biU  was  dismissed,  in  consequence  of  facts 
not  having  been  properly  put  in  issue  ;*  or  of  the  agreement,  for  the 
specific  performance  for  which  the  bill  was  filed,  turning  out,  upon 
the  evidence,  to  be  difierent  from  that  actually  proved.^ 

It  is  to  be  observed  that,  although  a  decree  of  dismissal  of  a  bill, 
for  the  specific  performance  of  an  agreement,  does  not  carry  with  it 
an  implied  injunction  against  a  subsequent  proceeding  at  Law,  it 
has  been  the  practice  of  the  Court  to  insert  in  the  decree  of  dis- 
missal of  such  a  biU,  that  it  shall  be  without  prejudice  to  a  subse- 
quent proceeding  at  Law ;'  but,  whether  it  is  introduced  or  not,  the 
plaintiff,  after  his  bill  for  a  specific  performance  has  been  dismissed 
at  the  hearing,  is  still  considered  by  the  Court  of  Equity  as  at 

1  Miller  v.  Priddon,  1  M'N.  &  G.  687  ;  see  also  John  v,  Jojies,  aud  Bent  v.  Birch,  cited  Seton,  186  ; 

and  Cogan  v.  Stephem,  13  June,  1831,  MS.  ;  and  see  Skarf  v.  SmiZby,  1  M'N.  &  G.  364,  376:  13 
Jur.  1109. 

2  Seton,  57. 

3  Cooke  V.  Gwyn,  3  Atk.  689 

4  Seton.  1114,  1115,  1135     Now,  however,  a.  bill  is  seldom  dismissed  for  want  of  parties ;  but  see 

WiUiams  v.  Page,  28  Beav.  148. 
,S  M'Neill  V.  Cahill,  2  Bligh,  228. 

6  Woollam  V.  Hearn,  7  Ves.  211, 222  ;  Lijiidsay  v.  Lynch,  2  Sch.  &  Lef .  1,12;  Stevens  v.  Guppy,  3 

Russ.  171,  185  ;  but  see  Corporation  of  Rochester  v.  Lee,  1  M'N,  &  G.  467,  470,  as  to  the  value  of 
such  reservations  in  a  decree. 

7  Mortloek  v.  BuUer,  10  Ves.  292, 319 ;  WNanuira  v.  Arthur,  2  Ball  &  B.  349 :  Wedgwood  v.  Adams 

8  Beav.  103, 105. 
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liberty  to  bring  his  action  at  Lstw,  upon  the  contract,  unless  the 
Court  thinks  proper  specifically  to  restrain  him,ii  by  injunction,  from 
so  doing.^  The  most  usual  course  of  preventing  a  plaintiff  from 
proceeding  at  Law,  after  a  dismissal  in  a  case  of  this  nature,.is  to 
dismiss  the  bill  without  costs  :  on  the  plaintiffs  undertaking  not  to 
bring  an  action ; '  this,  however,  is  only  by  way  of  compromise.^ 

In  general,  where  a  bill  is  ordered  to  be  dismissed  upon  a  contin- 
gent event,  the  established  rule  is  that  such  oirders  are  not  conclusive, 
unless  the  words  "  without  further  order  "  are  annexed  to  the  order ; 
and  that,  where  such  words  are  omitted,  the  defendant  must  apply 
for  and  obtain  an  absolute  order  of  dismissal.  In  this  respect, 
however,  the  rule  acted  upon,  where  an  order  is  made  for  a  cause  to 
stand  over  for  a  limited  time,  with  liberty  to  the  plaintifi"  to  add 
parties,  and,  in  default  thereof,  that  the  bill  stand  dismissed  with 
costs,  is  different :  for  it  seems  that,  in  such  cases,  the  bill  is  actu- 
ally out  of  Court,  without  further  order ;  because  the  defendant  has 
it  not  in  his  power  to  set  it  down  again*  in  a  fit  state  to  be  heard, 
inasmuch  as  he  is  not  the  person  to  add  the  parties.^ 

Although  the  general  rule  of  the  Court  is,  to  make  a  complete 
decree  upon  all  the  points  connected  with  the  case,  it  frequently 
happens  that  the  parties  are  so  circumstanced,  that  a  decision  upon 
all  the  points  connected  with  their  interests  cannot  be  pronounced 
till  a  future  period.  Thus,  for  example,  the  interest  of  a  fund  may 
belong  to  a  person  for  life,  and,  after  his  death,  the  fund  may  be 
distribiitable  amongst  a  particular  class  of  individuals:  now,  although 
the  persons  who  form  that  class,  as  well  as  the  tenant  for  life,  are  in 
general  before  the  Court  at  the  time  when  the  decree  is  pronounced, 
the  Court  will  not,  at  that  time,  take  upon  itself  to  declare  their 
interests  in  the  fund ;  because  it  is  a  general  rule  not  to  declare 
rights  which  are  not  immediately  to  be  acted  upon,  lest  events 
should  occur,  before  the  time  of  acting  upon  them,  which  may 
create  an  alteration  in  those  rights.  All  that  the  Court,  therefore, 
usually  does,  under  such  circumstances,  is  to  decree  the  interest  of 
the  fund  to  be  paid  to  the  person  entitled  to  the  dividends  during 
his  life,  and  to  declare  that,  upon  his  death,  the  parties  interested  in 

1  IWd. 

2  Mortlock  V,  Buller,  and  M'Namara  v.  Arthur,  ubi  sup. 

3  Stevens  v.  Praed,  2  Cox,  374,  376  ;  Scton,  998  :  see  also  ib.  1270.    As  to  enlarging  the  time,  see  Fa- 

rina V.  Silverloeli,  1  De  G.  &  J.  434  ;  AmoU  v.  Thomson,  11 W.  E.  52,  V.  C.  W. 
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the  fund  are  to  be  at  liberty  to  apply  to  the  Court  as  they  may  be 
advised.  The  same  sort  of  liberty  is  also  given  in  any  other  case  in 
which  it  may  seem  requisite ;  and  the  effect  of  it  is  not  to  alter  the 
final  nature  of  the  decree.  A  decree,  with  such  a  liberty  reserved, 
is  stUl  a  final  decree ;  and,  when  signed  and  inroUed,  may  be  pleaded 
in  bar  to  another  suit  for  the  sam€  matter.  The  effect  of  the  reser- 
vation is  to  permit  persons  having  an  interest  under  it  to  apply  to 
the  Court  touching  such  interest,  in  a  summary  way,  without  the 
necessity  of  again  setting  the  cause  down.^ 

This  is  the  English  practice,  and  it  is  stated  here  merely  for  the 
purpose  of  explaining  the  meaning  of  the  expression  "  with  liberty 
to  apply."  Our  Order  186  does  away  with  the  necessity  of  insert- 
ing this  clause.  It  provides  that  "  It  shaU  not  be  necessary  in  any 
Order,2  to  reserve  liberty  to  apply,  but  any  party  may  apply  to  the 
Court  from  time  to  time  as  he  may  be  advised ;  and  where  any 
Order  directs  the  payment  of  money  out  of  Court,  it  shall  not  be 
necessary  to  dir :  ct  that  a  cheque  be  drawn  for  the  purpose." 

There  are  some  cases  of  decrees  which,  although  they  are  final  in 
their  nature,  require  the  confirmation  of  a  fui-ther  order  of  the 
Oouit,  before  they  can  be  acted  upon.  Of  this  nature  are  decrees 
in  suits  against  infants,  in  which  a  day  is  given  to  the  infant  to 
show  cause  against  it,  after  he  attains  twenty-one  f  and  decrees 
where  the  bill  ii  ordered  to  be  taken  pro  confesso  are  also,  some- 
times of  the  saibe  description. 

The  most  ordinary  case,  in  which  a  further  order  is  necessary 
to  complete  the  decree,  is  that  of  a  decree  for  a  foreclosure.  Decrees 
of  this  nature,  after  directing  an  account  to  be  taken  of  the  prin- 
cipal and  interest  due  to  the  plaintiff  upon  the  mortgage,  and  the 
taxation  of  his  costs,  direct  that,  upon  the  defendant's  paying  to  the 
plaintiff"  what  shaU  be  certified  to  be  due  to  him  for  principal, 
interest,  and  costs,  within  six  calendar  Inonths  after  the  date  of  the 
Master's  Report,  at  such  time  and  place  as  shall  be  thereby  appoint- 
ed, the  plaintiff  shall  reconvey  the  mortgaged  premises,  and  deliver 
up   upon  oath    all  deeds  and  writings  in  his   custody    or   power 

1  See  Seton,  56.    The  reservation  of  liberty  to  apply,  does  not  extend  to  an  application  by  the  plain- 

tiff to  be  allowed  costs,  as  to  which  there  is  no  express  direction  given  by  the  decree  ;  Kendall  v. 
Marsters,  2  De  G.  F.  &  J.  200.  ,       .  „  „       . 

2  It  will  be  reeollected,  that  by  Sec.  10  of  Order  7,  the  word  "Order"  imcludes  "Decree,    and 

"  Decretal  Order  " 

3  Seton,  686. 
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relating  thereto,  to  the  defendant,  or  to  whom  he  shall  appoint ;  but 
that,  in  default  of  the  defendant's  paying  to  the  plaintiff  the  prin- 
cipal, interest,  and  costs  by  the  time  aforesaid,  the  defendant  shall, 
from  thenceforth,  stand  absolutely  debarred  and  foreclosed  of  and 
from  all  equity  of  redemption  of,  in,  and  to  the  mortgaged  pre- 
mises.^ 

If  the  defendant  does  not  pay  the  money  at  the  time  and  place 
appointed,  the  plaintiff's  right  to  the  estate  will  become  absolute.  He 
must,  however,  in  order  to  complete  his  title,  procure  a  final  order 
confirming  it :  otherwise  the  decree  of  foreclosure  will  not  be  plead- 
able.^ If  one  of  several  mortgagees,  to  whom  the  amount  is  due  on 
a  joint  account,  die  after  the  decree,  and  before  the  time  appointed 
for  payment,  a  new  time  for  payment  must  be  fixed,  before  the  final 
order  can  be  obtained.^ 

In  the  case  also  of  a  suit  for  the  redemption  of  a  mortgage,  a 
final  order  is  necessary.  The  decree,  in  such  a  suit,  usually  directs 
the  plaintiff  to  pay  the  balance  certified  due  from  him  within  six 
months  after  the  Master's  Report :  in  default  of  which,  the  plaintifTs 
bill  against  the  defendant  is  from  thenceforth  to  stand  dismissed  out 
of  Court,  with  costs  ;^  and  thei  final  order  is  obtained  on  motion  of 
course,  supported  by  affidavits  of  the  default.^ 

The  practice  of  directing  that,  upon  non-payment  of  money  by 
the  plaintiff,  the  bill  shall  be  dismissed,  is  not  confined  to  bills  to 
foreclose  or  redeem  mortgages.  Thus,  in  Lowther  v.  Andover^ 
on  a  bill  filed  by  a  purchaser,  for  the  specific  performance  of  an 
agreement  for  the  sale  of  an  estate,  it  was  ordered  that  a  time  and 
place  for  the  payment  of  the  principal  money,  interest  and  costs, 
should  be  appointed ;  and  that  in  default  of  payment,  the  bill 
should  stand  dismissed  with  costs.  In  such  cases,  as  well  as  in 
those  above  mentioned,  a  final  order  is  necessary. 

In  cases  of  decrees'  of  foreclosure,  the  Court  will,  upon  applica- 
tion, enlarge  the  time  for  payment  of  the  money,  even  though  the 

1  Seton,  364,  No,  1.  , 

2  Seton,  393  ;  Ford  t.  Wastell,  2  Phil.  .591  ;  12  Jur,  404.    The  release  of'  the  equity  of  redemption 

after  decree,  is  equivalent  to  a  final  order  :  Reynbldson  v,  Perkins,  Anib.  564,  ' 

3  Blackburn  v  Caine,  22  Beav.  614  ;  Kingsford  v,  Poile,  8  W.  R.  110,  M,  E. 

4  See  decree  in  Seton,  461,  No,  1. 

5  Seton    467.     A  final  dismissal  of  a  bill  to  redeem  is  equivalent  to  a  foreclosure  ;  Cholmley  v 

Countess  of  Oxford,  2  Atk .  207  :  Biskop  of  Wineltester  r.  Paine,  11  Ves.  199 ;  but  not  a  dis- 
missal for  want  of  prosecution :  Hansard  v.  Hardy,  18  Ves.  460. 

6  1  Bro.  C.  0.  396. 
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final  order  has  been  inroUed.^  Formerly,  it  would  do  this  without 
imposing  any  terms  upon  the  defendant  f  but  it  afterwards  became 
the  practice  to  do  it,  only  upon  the  defendant  consenting  to  a  refer- 
ence to  compute  interest  upon  the  whole  suln  reported  due  for 
principal,  interest  and  costs  f  and  the  order  wiU  still  be  made  in 
this  form,  under  special  circumstances.^  The  ordinary  terms,  how- 
ever, upon  which  the  Court  enlarges  the  time  are  ;  payment  of  the 
sum  found  due  for  interest  and  costs,  and  carrying  on  the  account  of 
subsequent  interest  and  costs  :  the  defendant  being  ordered  to  pay  ' 
the  costs  of  the  application  at  once.^  On  these  terms,  the  time  has 
been  enlarged  for  six  months,  and  again  for  three  months  ;*  and  in 
Edwards  v.  Cundiffe,'^  a  fourth  order  was  made  for  enlarging  the 
time,  though  the  third  was  directed  to  be  jieremptory. 

Where  the  report  of  principal,  interest  and  costs  due  on  the 
mortgage  is  sought  to  be  varied,  and  the  time  appointed  for  pay- 
ment thereof  is  likely  to  arrive  before  the  application  to  vary  is 
heard,  application  should  be  made  to  have  the  time  for  payment 
enlarged  until"  the  application  to  vary  the  report  has  been  disposed 
of ;  but,  though  this  is  omitted,  the  Court,  in  a  proper  case,  will  not 
make  a  peremptory  order  to  foreclose,  but  will  order  subsequent 
interest  to  be  computed,  and  appoint  a  new  time  for  payment.^  And 
so  also,  if  a  mortgagee  receives  rents  after  the  report,  and  before  the 
day  appointed  for  foreclosure,  the  Court  will  not  make  the  decree 
absolute  without  the  further  account  being  taken,  and  a  new  day 
fixed  for  payment;^  but  if  the  rents  are  received  after  the  day 
appointed  for  foreclosure,  no  further  account  is  necessary >" 

In  Monlchouse  v.  the  Corporation  of  Bedford,^^ where  a  decree  of 
foreclosure  was  appealed  from,  the  Court  refused  a  motion  to  sus- 
pend the  execution  of  the  decree  till  six  months  after  the  appeal 
should  be  heard,  but  directed  that,  on  the  defendants  paying  to  the 
plaintifi"  the  interest  due  from  the  time  of  filing  his  biU,  and  his 
costs   (upon  the  plaintift's  undertaking  to  repay  the  same,  if  the 

1  Ford  V.  Wastell,  2  Phil.  591 :  12  Jur.  404;  ThornhUl  v.  Manning,  1  Sim.  N.  S.  451  ;  Seton,  391. 

2  Ismoord  v.  Claypool,  1  Cha.  Rep.  26J. 

3  Biokham  v.  Cross,  2  Ves.  S,  471 ;  Belt.s  Sup.  409. 

4  Hoifori  v.  Yata,  1  K.  &  J.  67? ;  Bruere  v.  Wharton,  7  Sim   483 :  IVhrtfleld  v.  Roberts,  7  Jur.  N. 

S   1268  ■  9  W.  k  844,  INI.  E 

5  Seton  391  -  ib  390,  No.  1 ;  Finch  v.  Shaio,  20  Beav.  555  ;  Coombe  v.  Stewart,  13  Beav,  111. 

6  Monlchouse  v.  Corporation  of  Bedford,  17  Ves.  380,  382. 

7  1  Mad.  287,  289. 

8  See  Renvoize  v.  Cooper,  1  S.  &  S.  364, 

9  Alien  y.  Foster,  5  Beav.  692.  ,  „  „,  „  .  „. 
10  Constable  v.  Bmoick,  5  Jur.  N.  S.  331,  \  .  C  W. ;  Seton,  394. 
U  Ubisup. 
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decree  should  be  reversed,)  and  consenting  to  the  appointment  of  a 
receiver,  the  defendants  might  take  six  months  from  the  time  fixed 
by  the  report.  And  in  Finch  v.  Shaw}  the  time  to  redeem,  pending 
an  appeal  to  the  House  of  Lords,  was  enlarged,  on  the  defendant 
paying  into  Court  the  principal  and  iaterest  found  due,  and  paying 
the  costs  of  the  suit  and  the  application  at  once  ;  and  the  money  to 
be  paid  into  Court,  was  ordered  to  be  invested  at  the  defendants', 
the  mortgagors',  risk,  and  the  dividends  to  be  paid  to  the  plaintlfi", 
the  mortgagee,  he  undertaking  to  refund. 

Although  the  Court  will,  upon  a  bill  for  a  foreclosure,  allow  the 
defendant,  upon  application,  to  enlarge  the  time  appointed  for  pay- 
ment of  the  principal,  interest  and  costs,  it  will  not  do  so  upon  a 
biU  to  redeem :  for  then  the  plaintiff  comes  into  Court  saying, 
"  Here  is  the  money :  give  me  my  estate ;"  but  in  a  suit  by  a 
mortgagee  to  foreclose,  the  Court  acts  against  a  person  unwilling  to 
pay,  and  imposes  upon  him  the  terms  that,  if  he  does  not  pay,  he 
shall  lose  his  estate.^ 

Formerly,  it  was  not  the  practice  of  the  Court  to  make  a 
declaratory  decree,  without  granting  consequential  relief;'  but  now 
no  suit  is  open  to  objection  on  the  ground  that  a  mere  declaratory 
decree  is  sought  thereby ;  and  the  Court  may  make  binding  declara- 
tions of  right  without  granting  consequential  relief*  It  .seems, 
however,  that  the  cases  in  which  declarations  of  right  may  be  made 
are  not  extended  ;  and  that  the  Court  is  merely  enabled  to  declare 
rights,  without  following  up  the  declarations  by  the  directions 
which,  according  to  the  old  practice,  would  have  been  necessarily 
consequent  upon  them.^  Where  some  of  the  parties  interested  under 
a  legal  decree  are  infants,  a  declaratory  decree,  as  to  their  rights 

and  interests,  cannot  be  made.'' 

* 

Our  Court  has  adopted  this  provision  of  the  Imp.  Sta.  by  Order 
538,  which  provides  that  "  No  suit  is  to  be  open  to  objection  on  the 

1  20  Beav.  666  ;  Setou,  391. 

2  Jf  ouosfeilsJM  V.  Wakefield,  17  Ves.  il7  ;  FauUmer  v.  Bolton,  7  Sim.  319. 

3  SeS  Grove  v.  Bastard.  2  Phil.  619,  621 ;  12  Jar.  385. 

4  16  &  16  Vic.  0.  86,  s.  50. 

5  Per  L.  J.  Turner,  in  Lady  LangdMle  v.  Briggs,  8  De  O.  M.  &  G.  391,  428  :  2  Jur.  TS.  S.  982,  984  ; 

see  Garlick  v.  Lawson,  10  Hare,  App.  14 ;  Greenwood  v.  Sutherland,  ib.  12  ;  Jackson  v.  Turn- 
ley,  1  Drew.  617 :  17  Jur.  643 ;  Trustees  of  Birkenhead  Docks  v.  Laird,  4  De  G.  M.  .4  O.  732, 
738  :  18  Jur.  883' ;  Booke  r.  Lord  Kensington  2  K.  &  J.  753  ;  Bristow  v.  Whitnwre.  4  K.  4  J. 
743  ;  Gosling  v.  Goslirm,  Johns,  256  ;  BeU  v.  Cade,  2  J.  &  H.  122  ;  Saville  r  Brime,  29  Beav. 
557  :  see  also  Seton,  23?  The  cases  cited  appearto  overrule  Fletcher  v.  Rogers,  10  Hare,  App.  13, 
e  Wetb  V.  Byng,  8  De  G.  M.  &  G,  683  :  2  Jur.  N.  §.  1242. 

l6 
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<?T^iind  that  a  mfrply  rleHiratory  decree  or  order  is  sought  thereby ; 

.■<i!ii  t)':e  i.'f.iuit   oifl'- ijiake   a    l)iiiding' declaration  of '  right'  without 

gii-tiitJiig  e'l'iscCjiiL-ntiai  relief,'' 

It  may  be  here  mentioned  that,  if  an  order  has  bepn-  irregularly 
obtained,  the  party  who  has  obtained  it  should  take  the  earliest 
opportunitjr  of  discharging  it :  otherwise,  any  party  affec^(]i,  byat 
may  procure  its  discharge,  at  the  costs  of  the  person  who  obtained 
it  ;i  and,  moreover,  no  subsequent  order  to  the  same  effect  c&,n  be 
obtained,  till  that  has  been  done.^ 


Section  II. — The  Form  of  Decrees  and  Orders. 

Before  we  proceed  to  the  consideration  of  the*  practice  arising 
tipon  decrees  when  pronounced,  it  will  not  be  out  of  place  to  make 
a  few  observations  upon  their  form.  Decrees,  in  general,  consist 
of  four  parts: — 1.  The  date  and  title;  2.  The  recitals';  3;  The 
declaratory  part  (if  any)  ;  and  4.  The  ordering  or  maitdatory  parts.^ 

1.  The  decree  commences  with  a  recital  of  the  day,  month  and 
year  when  it  was  pronounced,  and  of  the  names  of  the  several 
parties  to  the  cause  :  who  should  have  the  same  titles  in  the  decree 
as  they  have  in  the  bill  ;*  thus,  if  the  plaintiff  is  described  in  the  bill 
as  executor  or  administrator,  the  decree  must  be  accordingly. 

2.  Formerly,  decrees  contained  recitals  of  the  pleadings  in  the 
cause  f  and  in  l^ke  manner,  a  decree  upon  further  directions^ 
according  to  the  old  form,  recited  the  ordering  part  of , the  original 
decree,  and  the  report  made  in  pursuance  of  it.  But  this  is  no, 
longer  the  practice,  and,  unless  the  Court  otherwise  specifiQaUy 
directs,  no  recitals  ought  to  be  introduced  in  any  decree  or  order  of 
the  Court ;  but  the  pleadings,  petition,   notice  of  motipn,  report, 

1  See  Davis  v.  Franklin,  2  Beav.  369,  376  ;  Tarbuck  v.  Tartuck,  i  Beav.  149,  168;  lAmolnv. 

Wright  ib.  166,  172. 

2  Pearce  v.  Oraj/,  i  Beav.  127, 129.  ...  mi,       .j  » 

3  As  to  the  fraoae  and  usual  directions  in  decrees  and  orders,  see  Seton,  x. — xi.,  1 — 96.    The  r^er 

is  also  referred  to  the  excellent  collection,  contained  in  that  work,  of  forms  of  decrees  and  orders, 
with  practical  notes.  ■<* 

4  Curs.  Can.  369.  ' 

5  Seton,  4. 
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certificate,  evidence,  affidavits, exhibits  or  other  matters  or  documents, 
on  which  such  decree  or  order  is  founded,  should  be  merely  referred 
to.^  In  matters  of  contempt,  however,  or  where  the  decree  or  order 
varies  from  some  general  rule,  or  the  Registrar  in  his  discretion  sees 
fit,^  he  may  make  such  short  recitals  as  may  be  necessary,  to  show 
the  grounds  on  which  the  decree  or  order  is  granted.^ 

3.  Where  the  suit  seeks  a  declaration  of  the  rights  of  the  parties, 
the  ordering  part  of  the  decree  should  be  prefaced  by  such  a 
declaration.* 

Sometimes,  the  Court  has  directed  an  insertion  in  the  decree  of 
the  reasons  for  making  the  declaration,  and  of  the  grounds-  upon 
which  it  proceeds  in  making  it.^  This,  however,  is  not  frequently 
done  :  though  the  utility  of  the  practice  has  been  recognised.^ 

4.  The  ordering  or  mandatory  part  of  the  decree  contains  the 
specific  directions  of  the  Court,  upon  the  matter  before  it.  These 
directions  must,  it  is  obvious,  depend  upon  the  nature  of  the 
particular  case  which  is  the  subject  of  the  decree ;  and  cannot, 
therefore,  now  be  made  the  subject  of  discussion ;  they  must, "how- 
ever, be  framed  in  conformity  with  the  rules  contained  in  the 
General  Orders  of  the  Court ;  and  the  settled  forms  of  decrees  should 
be  adhered  to  as  much  as  possible.' 

Our  Order  187  provides  that  "  Orders  are  to  be  divided  into  con- 
venient paragraphs,  and  such  paragraphs  are  tp  be  numbered 
consecutively;  and  where  accounts  are  directed  to  be  taken,  or 
enquiries  to  be  made,  the  order  may  be  in  the  form  set  fortii  in 
schedule  J,  hereunder  written,  with  such  variation  as  the  circum- 
stances of  the  case  require."  And  Order  188  that  '  In  all  orders, 
sums  are  to  be  stated  in  dollars  and  cents." 


1  3  .V  4  Wil   IV.  c.  94,  s.   10  ;  Ord.  XXHI.  3  „„         n  ,        <:»„/>■„  w   q 

2  See  as  to  the  practice,  In  drawing  up  a  decree  in  the  Registrars    Office,  Davenport  v.  titajfora,  » 

Beav.  603,  611,  513 :  9  Jur.  801. 

3  Ord.  XXin.  2.     We  have  no  order  similar  to  this,  but  our  practice  is  the  same. 

4  Jenmr  v.  Jenour,  10  Ves  662,  668  ;  Seton,  22 ;  and  see  Lambert  v.  Peyton,  8  H.  L  <^a  i 
5-Gordonv.  Gordon,  3  Swanst.  400,  478;  Maynardv.  Moseley,  ib  663  ;  Onions  v.  Jyrer,  \v.  vym^. 

344  n.  (1);  Oibson  v.  Kmven,  1  Vern.  67,  n.;  Ex  parte  Eail  of  Jlchester,  IVes   348,  d/d  ; 

Attorney-General  V.  Clapham,  4  De  G.  M.  &  O.  691,  607  :  1  Jur.  N.  S.  605  i  10  Hare,  61/  ;  and 

Seton,  22. 
i  Bax-7.WUtbread,\&yes.W,'}.i;Gordm,v.Gordon,wbimp.  _  ^       ,,^  „   „^^    „^„ 

7  Re  Ccmfs  Estate,  1  De  G.  F.  k  J.  153,  158  ;  Stainton  v.  Carron  Company,  7  Jur.  N.  S,  MS,  647, 

L.  JJ.  ;  Seton,  1. 
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Our  Order  293  provides  that  "  Every  order  requiring  a  party  to 
do  an  act,  other  than  the  payment  of  money,  shall  state  the  time 
after  service  of  the  order  within  which  the  act  is  to  be  done ;  and 
upon  the  copy  of  the  order  served,  there  shall  be  endorsed  a 
memorandum  in  the  words,  or  to  the  effect  set  forth  in  schedule  N." 

Decrees  and  orders  are  frequently  founded,  either  wholly  or 
partially,  upon  admissions  of  facts,  consents,  submissions,  under- 
takings, or  waivers  of- claim  :  entered  into  or  made  by  the  parties  or 
some  of  them,  by  their  counsel  at  the  bar,  or  by  their  solicitors  in 
applications  at  Chambers.  In  such  cases,  the  admissions,  consents, 
submissions,  undertakings,  or  waivers  should  be  inserted  in  the 
decree  or  order :  immediately  before  the  ordering  part,  if  they  relate 
to  the  whole  decree  or  order ;  and  if  not,  immediately  before  the 
part  to  which  they  relate.^ 


Section  III. — Draining  up,  Passing,  and  Entervng  Decrees  and 

Orders. 

When  a  decree  or  order  is  pronounced  by  the  Court,  a  note  of  it 
is  taken  down  by  the  Registrar  :  from  which  minutes  of  the  decree 
or  order  are  afterwards  prepared,  and  copies  issued  to  the  solicitors 
of  the  parties.  The  party  entitled  to  the  carriage  of  the  decree  or 
order  should,  immediately  after  it  is  pronounced,  leave  his  papers 
with  the  Registrar,  to  enable  him  to  draw  up  the  decree  or  order  ; 
and  should  duly  proceed  therein  ;  otherwise,  the  Registrar  may 
draw  it  up  at  the  instance  of  any  other  party,  and  deliver  it  to 
him.^  The  solicitors  of  the  other  parties  should  forthwith  bespeak 
copies  of  the  minutes,  if  they  require  them.  A  fuU  draft  of  the 
decree  or  order  is  usually  prepared  for  the  party  drawing  it  up ; 
and  copies  of  the  minutes  for  the  other  parties.^ 

Our  Order  10  provides  that  "  Every  order  is  to  be  bespoken,  and 
the  briefs  and  other  documents  required  for  preparing  the  same  are 

1  Bartlett  v.  Wood,  9  W.  R.  817,  L.  C.  ;  Seton,  21.     For  a  form,  see  Uj.  23. 

2  Seton,  1137. 

3  Ibid. 
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to  be  left  with  the  Registrar,  within  seven  days  after  the  order  is 
pronounced  or  finally  disposed  of  by  the  Court."  And  Order  11, 
that  "  In  case  an  order  is  not  bespokeil,  or  the  briefs  and  other 
documents  are  not  left,  within  the  time  prescribed  by  Order  10,  the 
order  is  not  to  be  drawn  up  without  leave  being  obtained  on  an 
application  in  Chambers." 

At  the  time  of  delivering  out  the  draft  of  any  decree  or  order 
which  requires  to  be  settled  by  the  Registrai-  in  the  presence  of  the 
parties,  the  Registrar  delivers  out,  to  the  party  on  whose  application 
the  draft  has  been  prepared,  an  appointment  in  writing  of  a  time 
for  settling  the  same.  A  copy  of  such  appointment  must  be  served 
on  the  opposite  parties  one  clear  day  at  least  before  the  time  fixed 
thereby  for  settling  the  draft  decree  or  order,  by  leaving  such  copy 
of  such  appointment  at,  or  sending  it  by  post  to,  the  place  for  ser- 
vice of  such  party  ;  and  the  party  serving  such  copy,  and  the  paiiy 
80  served,  must  attend  such  appointment,  and  produce  to  the  Regis- 
trar their  briefs,  and  such  other  documents  as  may  be  necessary,  to 
enable  him  to  settle  the  draft.  The  original  appointment,  with  a 
memorandum  endorsed  thereon  of  the  service  of  a  copy  thereof  on 
the  opposite  party,  signed  by  the  person  by  whom  such  service  was 
effected,  must  be  delivered  to  the  Registrar,  in  order  that  he  may  be 
satisfied  that  service  has  been  duly  effected ;  but  he  may  require 
such  service  to  be  verified  by  affidavit. 

This  is  the  practice  in  England  as  established  by  Order  I.,  32,  23, 
25,  24,  26 — and  although  we  have  no  similar  order,  the  practice 
is  the  same.  Our  Order  12  provides  that  ''No  notice  to  settle 
minutes  or  pass  an  order  is  to  be  given  unless  by  the  direction  of 
the  Registrar,"  and  Order  13  that  "  Where  a  notice  is  given  to  settle 
minutes,  or  to  pass  an  order,  and  the  party  served  attends  thereon, 
but  the  party  giving  the  notice  does  not  attend,  or  is  not  prepared 
to  proceed,  the  Registrar  may  proceed  ex  parte  to  settle  the  minutes, 
or  pass  the  oi-der,  or  may,  in  his  discretion,  order  the  party  giving 
the  notice  to  pay  to  the  other  the  costs  of  his  attendance  :  or  if  a 
party  served  asks  for  delay,  the  Registrar  may  grant  the  delay  on 
such  terms  as  he  thinks  reasonable  as  to  payment  of  costs  or  other- 
wise." 

Order  596,  declares  that  "  No  notice  of  settling  minutes  or  passing 
an  order  is  to  be  given  until  the  proposed  minutes  or  order  have,  or 


630  DECREES  AND  OEDEBS. 

has  been  prepared  by,  or  delivered  to  the  Registrar :  the  notice 
(where  the  Registrar  deems  a  notice  proper)  is  to  be  by  an  appoint- 
ment signed  by  him,  a  copy  whereof  is  to  be  served  :  the  proposed 
minutes  or  order  shall  remain  in  his  office  for  inspection  until  settled 
or  passed  :  and  any  party  may  take  a  copy  thereof." 

If,  upon  perusing  the  minutes,  or  draft  of  the  decree  or  order,  it 
appears  that  anything  is  doubtfully  expressed,  or  contrary  to  the 
plain  sense  and  meaning  ^of  the  Court,  or  that  anything  has  been 
omitted  in  them  T^hich  ought  to  have  been  inserted,  and  the  Regis- 
trar refuses  to  make  an  alteration  in  them,^  an  application  must  be 
made  to  the  Court  to  vary  the  minutes.  This  application  was 
formerly  made  by  petition,  stating  the  specific  matter  to  be  added 
or  altered  ^  but  it  is  now  usually  made  by  motion :  of  which  notice 
must  be  given.^  The  notice  must  specify  the  particular  matter  to  be 
added  or  altered,*  and  the  Registrar  should  be  previously  informed 
of  the  application.* 

Motions  of  this  nature  will,  in  general,  be  permitted,  provided  the 
decree  remains  in  minutes.*  Strictly  speaking,  questions  of  impor- 
tance ought  not  to  be  discussed  on  applications  to  vary  minutes ; 
but  this  rule  is  not  always  adhered  to,  and  discussions  of  great 
moment  have  sometimes  been  permitted.' 

Where  a  variation  is  made  by  the  Court  in  the  minutes  or  draft 
settled  by  the  Registrar,  the  variation  is  embodied  in  the  decree  or 
order  originally  made,  and,  except  when  the  costs  of  the  application 
are  ordered  to  be  paid,  no  fresh  order  is  drawn  up.^ 

To  avoid  questions  on  the  minutes,  the  Court  sometime.s  requires 
the  counsel  on  both  sides  to  sign  draft  minutes,  to  be  handed  in  to 
the  Registrar  :  and  when  orders  are  taken  by  arrangement  between 
the  parties,  the  minutes  should  always  be  signed  by  the  respective 
counsel.* 

1  As  to  the  power  and  duties  of  the  Registrar,  in  drawing  up  decrees,  see  Davenport  v.  Stafford,  8 

Beav.  603   511,  613  ;  9  Jur.  801. 

2  Grey  v.  DxcTceiison,  4  Mad.  464; ;  and  see  Stewart  v.  Forbes,  16  Sim.  433. 

3  Webber  T.  Hwnt,  1  Mad.  13  ;  Pundenon  v.  Dixon,  6  Mad.  121  ;  Harr.  by  Newl.  321. 

4  Prince  v.  Howard,  14  Beav.  208  ;  Hood  v.  Cooper,  26  Beav.  373 ;  Seton,  1142. 
6  Seton,  1142. 

6  1  Turn.  &  Ven.  319  ;  Seton,  1142. 

7  Perry  v.  Philips,  1  Ves.  J .  261,  262  :  Bootle  v.  Blundell,  1  Mer.  193,  202     An  application  to 

vary  the  ord'  r  cannot  be  made,  on  the  mere  ground  that  a  decision  which  is  in  point  was  not 
prominently  brought  to  the  attention  of  the  Court  :  Re  Vicar  of  St.  Sepulchre,  11  W.  R.  466, 
V.  C.  K. 

8  Seton,  1142.     For  form  of  order,  see  id. 

9  SetoQ,  114S. 
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The  Registrar,  upon  consent  of  the  parties,  may  allow  such  alter- 
ations to  be  made  in  the  decree  as  his  knowledge  and  experience 
teach  him  would  be  sanctioned  by  the  Court  if  mentioned  thereto.^ 
After  a -decree  or  order  has  been  settled  by  the  Registrar,  it  cannot 
be  altered  in  the  absence  of  any  of  the  parties  interested.^ 

When  the  draft  decree  or  order  has  been  settled  by  the  Registrar, 
he  names  a  time  in  the  presence  of  the  several  parties,  or  else  delivers 
out  an  appointment  in  writing,  of  a  time  for  passing  the  decree  or 
order ;  and,  in  the  latter  case,  such  appointment  must  be  served  on 
the  opposite  party,  in  like  manner  as  an  appointment  to  settle  a 
draft  decree  or  order;  and  the  original  appointment,  together  with 
a  memorandum  endorsed  thereon  of  the  service  of  a  copy  thereof  on 
the  opposite  party,  and  signed  by  the  person  by  whom  such  service 
has  been  effected,  must  be  delivered  to  the  Registrar,  in  order  that 
he  may  be  satisfied  that  service  has  been  duly  effected ;  but  the 
Registrar  may  require  such  service  to  be  verified  by  affidavit. 

The  decree  or  order,  having  been  prepared  from  the  draft,  is 
delivered,  together  with  the  draft,  to  the  party  bespeaking  it :  by 
whom  it  should  be  carefully  compared  with  the  draft.  If  the  party, 
having  thus  received  the  original  decree  or  order,  neglects  to'  return 
it  to  the  Registrar,  in  order  that  it  may  be  passed  and  entered,  he 
wiU,  on  motion,  of  which  notice  must  be  given,  be  ordered  to 
do  so.^ 

A  decree  or  order  is  said  to  be  passed  when  the  Registrar  has 
inserted  his  initials  in  the  margin,  at  the  foot  of  the  last  page,  as  an 
authority  to  the  Entering  clerk  to  enter  it  in  the  Registrars'  books.^ 

By  the  present  practice  of  the  Court,  it  is  irregular  to  deliver  a 
decree  to  any  party  not  entitled  to  the  carriage  thereof,  without  an 
order  to  that  effect :  but  where  the  plaintiff,  who  was  prima  facie 
so  entitled,  was  guilty  of  great  delay  in  proceeding  under  a  decree 
pronounced,  and  a  defendant  beneficially  interested  applied  for  and 

1  Davenport  v.  Staford,  8  Beav.  503,  611 :  9  Jur  801  ;  Seton,  1142. 

2  Major  V.  Major,  l3  Jur.  1,  L.  C.  „    „    .  „ 

3  Seton,  1139 ;  Robison  v.  Manuelle,  U  Jur.  683,  Lds.  Com. ;  Cli^ord  v.  Fm-riU,  2  De  G.  &  S.  1 ;  12 

Jur.  428.    And  sae  our  Order  13. 

4  Seton,  1189. 
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obtained  the  decree  from  the  Registrar,  which  he  carried  into  the 
Master's  office — a  motion  to  give  the  carnage  thereof  to  the  plain- 
tiff, was  refused  with  costs.^ 

The  practice  in  all  cases,  excepb  orders  of  course,  and  orders  of  a 
simple  kind,  in  which  the  parties  cannot  be  injured  by  the  order 
as  drawn  up,^  is  as  before  stated. 

Owe  Order  8  provides,  that  "  All  orders  made  in  open  Court,  or 
to  be  issued  on  precipe  for  foreclosure,  sale,  or  redemption,  or  for  a 
sale  jjistead  of  foreclosure  on  the  application  of  an  incumbrancer, 
are  to  be  drawn  up,  settled  and  passed  by  the  Registrar."  And, 
Order  9,  that  "After  an  Order  is  passed  and  signed  by  the  Registrar, 
the  same  is  to  be  entered  by  the  Entering  Clerk,  and  issued  by  the 
Registrar  to  the  party  entitled  thereto."  And,  Order  191  provides, 
that  "  A  decree  founded  on  a  bill  taken  pro  confesso  is  to  be  passed 
and  entered  as  other  decrees." 

There  are  two  Orders  made  under  29-30,  Vic.  c.  39,  which  may 
be  conveniently  noticed  here.  Order  192  provides  that  "  Where  a 
Queen's  Counsel  has  held  a  sitting  of  the  Court  under  the  Statute 
in  that  behalf,  he  is  to  inclose  to  the  Registrar,  as  soon  thereafter 
as  may  be,  a  statement  signed  by  him,  of  his  decree  in  each  case 
heard  by  him,  and  the  date  and  place  of  hearing,  and  is  to  set  forth, 
the  terms  of  his  decree  either  at  full  length  or  otherwise,  as  the  case 
may  require.  His  judgment  containing  the  reasons  for  his  decree, 
if  he  thinks  fit  to  state  the  same  in  writing,  is  also  to  be  trans- 
mitted to  the  Registrar  for  the  information  of  the  Court  and  the 
parties.''  And  Order  193,  that  '  A  decree  made  by  a  Queen's  Coun- 
sel is  to  be  expressed  in  the  body  thereof  to  be  the  decree  of  the 
Court,  but  the  name  of  the  Queen's  Counsel  is  to  be  given  in  the 
margin." 

Order  195  provides,  that  "  No  order  of  course,  and  no  order  ob- 
tained ex  parte,  and  not  being  of  a  special  nature,  is  to  be  entered, 
unless  the  entry  thereof  shall  be  directed  by  the  Court  or  a  Judge  ; 
but  this  provision  is  not  to  be  construed  as  applying  to  decrees  or 
decretal  orders,  or  to  final  orders  for  sale  or  foreclosure." 

1  steers  T.  Cayley,  1  Cham.  B.  I6S. 

2  Bartv.  Tutk,  6  Hare,  611,  616. 
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No  proceedings  can  be  taken  upon  a  decree  or  order  not  entered ; 
and  if  any  are  taken,  they  are  in-egular  and  voidable  :  even  though 
the  omission  to  enter  the  decree  or  order  has  been  occasioned  by 
the  mistake  of  the  entering  clerk,  and  not  through  any  neglect  of 
the  party.i 

An  order  to  enter  a»decree  or  order,  nunc  pro  tunc,  may  be  ob- 
tained, upon  application  by  motion  of  course ;  and,  when  passed, 
must  be  left  with  the  entering  clerk,  at  the  Registrars'  Office,  as  his 
authority  to  enter  the  decree  or  order. 

Orders  to  enter  decrees,  iiuTic  pro  tunc,  will  be  made  after  a  very 
long  interval  has  elapsed  from  the  time  of  pronouncing  the  decree  ; 
and  even  where  the  original  decree  has  been  lost,  the  Court  has 
permitted  it  to  be  entered  nunc  pro  tunc,  from  the  office  copy,  after 
the  lapse  of  twenty-three  years.- 

In  Jessen  v.  Brewer,^  where  the  pleadings  in  the  cauae  as  well 
as  the  original  decree,  (which  was  pronounced  seventy-nine  yeai-s 
before  the  application,)  were  lost,  a  paper,  purporting  to  be  a  copy 
of  the  decree,  was  allowed  to  be  entered  as  the  decree,  and  inrolled  : 
it  appearing  from  the  minute-book  of  the  Registrar  that  such  a 
decree  was  pronounced  at  the  time,  and,  from  a  Master's  report,  that 
it  had  been  acted  upon.  And  where  an  order  which  had  been 
passed  nine  years  before,  but  not  entered,  could  not  be  found,  the 
Court  allowed  it  to  be  re-issued.* 

It  seems,  that  an  order  to  enter  a  decree  nunc  pro  tunc  may  be 
made,  although  the  suit  has  abated.*  And  so,  when  the  suit  has 
abated  between  the  hearing  and  judgment,  the  decree  may  still  be 
drawn  up." 

In  January  1841  an  original  decree  of  foreclosure  had  been  made ; 
in  pursuance  thereof,  the  Master  made  his  report,  and  in  May  of  the 
same  year  the  cause  was  set  down  for  hearing  on  further  directions, 

1  Tolson  V.  Jervis,  S  Bear.  364.  366.    It  is  essentially  requisite  to  the  perfect  completion  of  a 

decree,  that  it  be  passed  and  entered  :  Drumtnond  v.  Ancierson,  3  Grant,  160. 

2  Lawrence  v.  Richirumd,  IJ.  &  W.  241 ;  Donne  v.  Lewie,  11  Ves.  601. 

3  1  Dick.  370. 

4  Russell  V.  Tapping,  3  W.  B.  379,  V.  0.  K. 

6  Seton,  1139 ;  and  see  Willimoti  v.  OgUby,  there  cited ;  eontra,  Bertie  v.  Lord  Falkland,  1  Dick. 
25  ;  but  see,  as  to  the  latter  case,  2  C.  P,  Coop.  t.  Cott.  37. 

6  Daviea  v.  Davies,  9  Ves.  461 :  Belsham  v.  Percival,  8  Hare,  157  ;  2  C.  P.  Coop.  t.  Cott.  176  ;  Col- 
linson  v.  lAtter,  20  Beav.  36S :  1  Jur.  N.  S.  S35 ;  Seton,  1139  ;  and  see  Bovmea'^Ut  v.  Delafield, 
9  Jur.  N.  S.  1282  ;  12  W.  R.  101,  V.  C.  W. ;  Mucker  v,  Scholefiild,  1  N.  R.  180,  V.  C.  W, 
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but  the  decree  theii  pronounced  was  not  drawn  up,  or  any  entry 
made  thereof.  A  motion  made  to  allow  the  plaintiff  to  draw  up 
and  enter  nunc  pro  tunc  the  decree  on  further  directions  from 
minutes  alleged  to  have  been  prepared  by  the  Registrar  was  refused.^ 


Section  IV. — Enrolment  of  Decrees  and  Orders. 

A  Decree  does  not,  strictly  speaking,  become  a  record  of  the 
Court  until  it  has  been  enrolled;  and,  although  the  Court  itself, 
after  it  has  been  duly  passed  and  entered,  treats  it  as  a  foundation 
for  ulterior  proceedings,  it  is  not  considered  of  a  sufficiently  perma- 
nent nature  to  entitle  it,  in  other  Courts,  to  the  same  attention  that 
is  paid  by  one  Court  of  Record  to  the  record  of  other  Courts  of  the 
same  nature. 

In  fact,  till  a  decree  has  been  enrolled,  and  thereby  become  a 
record,  it  is  liable  to  be  altered  by  the  Court  itself,  upon  a  re- 
hearing ;  whilst  a  decree,  which  has  been  enrolled,  is  not  susceptible 
of  alteration,  except  in  England  by  the  House  of  Lords  or  by  biU  of 
review.  For  this  reason  it  is,  that  a  decree,  which  has  not  been 
enrolled,  although  it  is,  in  its  nature,  a  final  decree,  is  considered 
merely  as  interlocutory,  and  cannot  be  pleaded  in  bar  to  another 
suit  for  the  same  matter.^  The  advantage,  therefore,  to  be  obtained 
by  the  enrolment  of  a  decree  is  :  to  prevent  its  being  the  subject  of  a 
rehearing,  and  to  enable  the  party  benefited  by  it  to  plead  it  in  bar 
to  any  new  bill  which  may  be  filed  against  him,  for  any  of  the 
matters  embraced  by  the  bill  upon  which  the  decree  is  founded- 
No  appeal  to  the  House  of  Lords  can  take  place,  unless  the  decree 
appealed  against  has  been  enrolled.^ 

This  is  the  English  practice,  but  our  Order  322  provides  that  "  A 
re-hearing  may  be  had  as  weU.  after  as  before  enrolment;  but  no 
second  rehearing  is  to  be  had,  without  leave  of  the' Court  granted 
upon  special  motion  for  the  purpose."  Our  Order  189  that "  Decrees 
or  decretal  orders  are  not  to  be  enrolled  until  the  final  decree  or 
order  in  the  cause  has  been  pronounced." 

1  BrwmmoTid  v.  Anderson,  3  Grant,  150. 

2  Ants  ' 

3  Andrews  v.  Walton,  8  CI.  &  F.  467  ;  6  Jur,   619;  Broadhurst  v.  TmmieUff,  9  01.    &  F.  71 ;  see 

Well^sUy  V.  WellesUy,  3  De  G.  &  J.  164 ;  and  S.  C.  nom.  Beava/n  v.  Mommgton,  8  H.  L.  Oa. 
636 ;  e  Jur.  N  S.  1128  ;  Monypermy  r.  Dering,  «  De  G,  &  J.  176 ;  6  Jur,  N,  S.  661. 
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Order  190  provides  that  "  If  no  petition  for  rehearing  is  filed, 
within  thirty  days  after  the  entry  of  the  final  decree  or  order,  the 
Clerk  of  Records  and  Writs,  at  the  instance  of  any  party  to  the 
cause  is  to  attach  together  the  bill,  pleadings  and  other  proceedings, 
and  is  to  annex  thereto  a  fair  copy  of  the  decree  or  decretal  order 
signed  by  a  Judge,  and  counter-signed  by  the  Clerk  of  Records  and 
Writs,  and  the  papers  and  proceedings  so  annexed  and  signed  are  to- 
remain  on  record  in  his  oifice,  and  such  filing  is  to  be  deemed  and 
taken  to  be  an  enrolment  of  the  decree  for  all  purposes."  And 
Order  194  provides  that "  Interlocutory  orders  are  not  to  be  enrolled." 

If  any  irregularity  has  occurred  in  the  enrolment  of  a  decree  or 
order,  or  in  the  proceedings  to  accomplish  that  object,  the  Court 
will,  upon  application  by  motion,  order  it  to  be  vacated.^  Thus,  the 
enrolment  was  vacated  where  due  notice  of  passing  and  entering 
the  decree  had  not  been  given,  under  circumstances  which  amounted 
to  surprise;^  and  where  the  notice  from  the  Record  and  Writ 
Clerk's  Oifice  stated  that  the  docket  would  be  presented  for  signa- 
ture, unless  an  appeal  was  lodged,  and  the  order  to  set  it  down  was 
served,  within  twenty-eight  days,  although  it  was  held  that  the 
appeal  ought  to  have  been  actually  set  down  to  constitute  a  prose- 
cution of  the  caveat  with  effect,  yet  the  Court  considered  the  pa  rty 
had  been  misled,  and  was  entitled,  as  an  indulgence,  to  have  the 
enrolment  vacated.^ 

It  seems  that,  if  the  party  enrolling  the  decree  has  said  or  done 
something  which  would  induce  his  opponent  to  believe  the  decree 
would  not  be  enrolled,  approaching  deception  or  mala  fides,  it  is  a 
ground  for  vacating  the  enrolment,  but  not  otherwise.*  It  was, 
therefore,  held,  by  Lord  Brougham,  in  Balguy  v.  Ghorley,^  that  the 
mere  circumstance  of  its  having  been  intimated,  on  the  part  of  the 
defendant,  to  the  plaintiff's  solicitor,  that  it  was  the  intention  of  the 
defendant  to  appeal  forthwith,  and  of  the  plaintiff's  solicitor  saying 
in  answer,  that  he  was  open  to  any  fair  offer  of  arrangement  to 

1  Parker  v.  Downing,  1  M.  &  K  634,  637 ;  BoUnson  v.  Newdiok,  3  Mer.  18 ;  Woods  t.  Woods,  12 

Jur.  662,  L.  C. ;  Barnes  v.  Wilson,  ubi  sup.     For  form  of  order  to  vacate  enrolment,  see  Seton 
1U9. 

2  Eargrave  v.  Hargrave,  8  M'N.  &  G.  348,  351 ;  see  also  Anon.,  1  Ves.  S.  326 ;  Belt's  Sup.  168. 

3  Fearce  v.  Lindsay,  4  De  G.  &  J.  211 ;  5  Jur.  N.  S.  661 ;  and  see  S.  C,  supra  ;  but  see  Attorney-Gen- 

eral V.  Conservators  of  the  River  Thames  9  Jur.  N.  S.  588 :  11  W  R.  408,  L.  C. 

4  Wardle  v.  Carter,  1  M.  &  0.  283,  286  ;  Lewis  v.  Hinton,  11  Jur.  956,  L.  C.  Wiclterulen  v.  Rayson 

1  Jur.  N.  S.  946,  L.  0.  :  Williams  v.  Page,  1  De  G.  &  I   661 ;  Backhouse  v.  Wylde,  3  Jur.  N.  s' 
S98,  L.  C.  Wildman  v.  Lade,  4  De  G.  &  J.  401,  406  :  BUI  v.  South  Staffordshire  Railway  Com- 

Sany,  ubi  msp, ;  and  see  Whitaker  v.  Le  aoh,  and  Richards  v.  Woods,  oited  1  Smith's  Pr.  707 
:.  h  K  640. 
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prevent  the  necessity  of  an  appeal,  did  not  amount  to  such  a  sur- 
prise as  would  induce  the  Court  to  vacate  the  enrolment.  This  is 
in  accordance  with  what  was  laid  down  by  Lord  Lyndhurst,  in 
Barnes  v.  Wilson,^  where  his  Lordship  held,  that  a  party  was  not 
bound  to  communicate  his  intention  to  enrol  a  decree  to  his  adver- 
sary, because  the  latter  informs  him  of  his  intention  to  appeal 
'  against  it. 

The  enrolment  of  an  order  absolute  of  foreclosure  does  not,  any 
more  than  the  enrolment  of  the  decree  of  foreclosure,  preclude  the 
Court  from  again  enlarging  the  time  in  a  proper  case,  and  upon  the 
usual  terms. ^ 

The  costs  of  enrolling  a  decree  or  order  will  not  be  allowed,  on 
taxations  as  between  party  and  party. 


Section  V. — Rectifying  Decrees  and  Orders. 

We  have  seen  before  that,  as  long  as  the  decree  or  order  remains 
in  the  shape  of  minutes,  that  is,  tUl  it  has  been  passed  by  the 
Eegistrar  and  entered,  it  may  be  rectified,  upon  application  to  the 
Court,  or  by  having  it  put  into  the  cause  paper,  "to  be  spoken  to;" 
but  that,  after  a  decree  or  order  has  been  passed  and  entered,  the 
Court  will  not  entertain  any  application  to  vary  it,  unless  in  respect 
of  matters  which  are  quite  of  course.  The  proper  method  of  hav- 
ing a  decree  or  order  rectified,  in  other  matters,  is  by  applying  to 
have  the  cause  reheard.' 

Clerical  mistakes  in  decrees  or  orders,  or  errors  arising  from  any 
accidental  slip*  or  omission,  may,  at  any  time  before  enrolment*  be 
corrected,  upon  motion  or  petition,  without  the  form  and  expense  of 
a  rehearing.  Thus,  the  omission  of  a  direction  to  settle  the  con- 
veyance,* or  of  a  reference  as  to  title,  in  a  decree  for  specific  per- 

1  1  E.  &  M.  486,  493. 

2  Ford  V.  Waetell,  2  Phil.  S91,  693  ;  Thornhill  v.  Manning,  1  Sim  N  S.  461. 

3  Harr.  by  Newl.  322  ;  and  see  on  tliis  subject,  Seton,  1143. 
i  Turner  v.  Hodgson,  9  Beav.  26S. 

Troiielyan  v.  Charttr,  B  B«»v.  140,  142. 
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formance,^  or  of  a  direction  to  take  the  accounts  of  the  personal 
estate,  in  a  creditors'  suit,^  may  be  thus  supplied.* 

Our  Order  335  provides  that  "An  application  to  amend  an  order 
which  has  not  been  drawn  up  in  conformity  with  the  judgment 
pronounced,  so  as  to  make  the  same  conformable  thereto ;  and  an 
application  to  correct  any  other  clerical  mistake  in  an  order  aris- 
ing from  an  accidental  slip  or  omission,  may  be  made  in  Cham- 
bers on  petition,  and  the  Court  may  grant  the  same,  if,  under  all 
the  circumstances,  the  Court  sees  fit;  "  and  Order  386,  that 
"  Where  an  order  as  drawn  up  requires  amendment  in  any  other 
particular  on  which  the  Court  did  not  adjudicate,  the  same  may 
be  amended  in  open  Court,  on  petition,  without  a  rehearing,  if, 
under  aU  the  circumstances,  the  Court  sees  fit."  Where  a 
necessary  direction  is  omitted  in  a  decree,  the  Court  will  amend  it, 
although  the  decree  has  been  passed  and  entered.  In  such  a  case, 
the  proper  mode  of  proceeding  is  by»petition.^  The  Court  will  not 
set  aside  a  decree  which  has  been  regularly  obtained  upon  prcBcipe 
under  the  orders  of  this  Court,  except  upon  an  affidavit  shewing 
that  the  defendant  will  be  damnified  by  the  decree  being  permitted 
to  stand  against  him.°  An  application  by  petition  to  correct  a 
clerical  error  in  a  decree  or  order  must,  as  a  general  rule,  be  made 
on  "notice.®  Where  an  order  for  sale  had  been  taken  out  ex  parte 
by  mistake,  in  lieu  of  an  order  for  foreclosure,  the  Court  will  vacate 
the  order  for  sale,  and  grant  an  order  for  foreclosure  ex  parte.'' 
Where  an  order  to  do  a  certain  act  does  not  limit  the  time  thereof, 
an  order  limiting  the  time  within  which  the  act  is  to  be  done  will  be 
granted  ex  parte.^  After  a  decree  in  a  foreclosure  suit  referring  it 
to  the  Master  to  take  an  account  of  what  was  due,  the  defendant 
applied  to  set  aside  the  order  pro  confesso,  and  subsequent  proceed- 
ings, and  permit  an  answer  to  be  filed,  which  was  ordered  to  be 
done  upon  the  defendant  paying  the  costs  of  the  application,  and 
putting  in  his  answer  within  two  weeks,  in  default  the  decree  already 
drawn  up  to  remain  in  force.     No  action  having  been  taken  by  the 

1  Hughes  v.  Jones,  26  Beav.  24. 

2  Pickard  v.  Matthesdn,  7  Ves.  293. 

3  For  other  cases,  see  Wallis  t.  ThOTnas,  7  Ves.  292  :  J^ewhimse  v.  Mitford,  12  Vea.  450 ;    Lane  v. 

Hobbs,  i&.  468 :  SJcryinsher  v.  ^orthcote,  1  Swanst.  673,  n.  ;  Tomlins  v.  Palk,  1  Rusa.  476  ; 
Hawker  v.  Buncombe,  2  Mad.  391 ;  Windsor  v.  Cross,  9  Hare,  App.  44  :  Cradoek  v.  Owen  2 
Sm.  &  G.  241. 

4  Moffat  V.  Hyde,  6  U.  C.  L.  J.  94. 

5  Mitchell  v.  Crooks.  2  Grant,  123. 

6  Radenhurst  v.  Reynolds,  11  Grant,  521. 

7  M'Gillivray  v.  Cameron,  1  Cham.  R.  197. 
S  MKav  V.  Reed,  I  Cham.  R.  198. 
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defendant  under  this  order  for  several  weeks,  an  application  on  the 
part  of  the  plaintiff  was  made  upon  notice  To  discharge  that  order 
with  costs.     The  Chancellor  made  the  order  as  asked,  although  at 
first  doubting  g-ny  necessity  therefor,  as  the  order  already  drawn  up 
declared  that,  under  the  circumstances  which  had  occurred,  the 
decree  should  remain  in  force.^      Where  a  decree  which  had  been 
taken  out  by  the  plaintiff  in  an  administration  suit,  erroneously 
made  provision  for  payment  of  certain  annuities  and  legacies  in 
priority  to  the  provision  made  by  the  will  for  the  widow  of  the  tes- 
tator, the  Court,  upon  the  petition  of  the  widow,  directed  the  decree 
to  be  amended,  but  refused  costs  to  either  party.^     A  final  decree 
of  foreclosure  had  been  obtained  in  a  suit  where  the  true  position 
of  parties  was  not  disclosed,  or  material  facts  had  been  misrepre- 
sented, and  a  bill  was  subsequently  filed  to  enforce  a  claim  against 
the  party  beneficially  interested  as  plaintiff  in  that  suit.     TheCourt 
refused  to  make  a  decree  other  than  would  have  been  proper  had 
the  true  position  of  the  parties  to  that  suit  been  stated.'     An 
incumbrancer,  made  a  party  in  the  Master's  office  under  the  General 
Orders  of  6th  February,  1865,  cannot,  after  the  lapse  of  fom'teen 
days  from  the  service  of  the  decree,  file  a  petition  to  vary  the  decree 
without  first  obtaining  leave  by  an  application  in  Chambers.*     A 
decree  can  only  be  amended  on  application  in  Chambers,  when  it  is 
not  drawn  up  in  accordance  with  the  judgment,  or  some  necessary 
consequential  direction  has  been  omitted.     The  plaintiff  has,  in  the 
absence  of  any  expression  of  the  Court,  a  right  to  take  the  reference 
to  the  place  where  the  bill  was  filed.^     A  consent  decree  may  be 
amended  on  petition,  if  it  is  shewn  that  it  contains  terms  which 
were  not  consented  to.*      A  motion  to  set  aside  a  decree  obtained  by 
default,  and  not  on  the  merits,  was  held  to  be  properly  made  in 
Chambers.''      The  Secretary  in  Chambers  will  not  grant  an  order  to 
amend  a  decree,  except  to  correct  a  clerical  error^  or  to  make  the 
decree  -conform  with  the  judgment.     Where  the  decree  omitted  to 
direct  that  costs  should  be  paid  forthwith,  an  application  to  amend 
was  refused.^      On  a  bill  to  enforce  a  vendor's  lien,  the  decree, 
which,  through  oversight,  directed  that  in  default  of  payment  of 

1  Williams  V.  Atkinson,  1  Cham.  R.  34. 

2  JEadie  v.  M'Ewen^Re  Eadie-U  Grant,  404. 

3  Wilson  V.  Hodgson,  14  Grant,  643. 

4  Roe  V.  Stanton,  16  Grant,  137. 

6  Watson  v.  Henderson,  2  Cham  R.  370. 

6  Merchants'  Bank  v    6-rant,  8  Cham.  E.  64. 

7  Kline  v.  Kline,  3  Cham  B.  79. 

8  Wilson  V.  Mobertson,  3  Cham.  E.  100. 
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the  amount  to  be  found  due  by  the  Master,  an  execution  against 
the  goods,  &c.,  of  the  original  pm-chaser  should  issue,  without  first 
selling  the  land,  was  set  aside,  at  the  instance  of  the  purchaser 
after  the  execution  had  been  issued  and  placed  in  the  hands  of  the 
sheriff,  the  defendant,  though'  served  with  the  bill,  having  taken  no 
proceedings  in  the  case.^  The  plaintiff  claimed  dower ;  a  decree 
was  made  less  extensive  than  she  claimed ;  the  Master  made  his 
report  in  pursuance  of  the  decree ;  the  solicitor  on  the  same  day 
signed  a  consent  to  a  decree  on  further  directions  being  made  in 
certai]!  terms  stated  in  the  consent ;  these  terms  were  in  accordance 
with  the  decree  and  report ;  they  provided,  also,  that,  in  lieu  of 
dower,  plaintiff  should  be  paid  a  certain  aimual  sum  named ;  the 
decree  was  not  drawn  up,  but  the  agreement  which  it  embodied  was 
acted  on  for  eight  years.  Held,  that  the  plaintiff  was  bound  by  it, 
and  that  she  could  obtain  no  relief  on  the  ground  that  the  original 
decree  should  have  been  more  favorable  to  her.^ 

It  is,  nevertheless,  a  principle  of  the  Court,  that  no  alteration 
can  be  made  in  a  decree  on  motion,  without  a  rehearing,  except  in  a 
matter  of  clerical  error  or  of  form,  or  where  the  matter  to  be 
inserted  is  clearly  consequential  on  the  directions  already  given.^ 
Upon  this  ground,  where  the  decree  directed  a  commission  to  ascer- 
tain the  boundaries  of  prebendal  lands,  a  motion,  that  the  decree 
might  be  extended  to  copyhold  as  well  as  to  freehold  lands,  which  was 
opposed,  was  refused.*  So,  where  an  ejectment  was  ordered  to  be 
brought,  without  restraining  the  defendant  from  setting  up  an  out- 
standing term,  the  introduction  of  such  a  restraint  was  not  permit- 
ted.* In  Colman  v.  Sarell,^  Lord  Thurlow  would  not  allow  a  decree 
to  be  varied,  by  giving  costs  to  a  defendant  who  was  a  mere  trustee, 
and,  as  such,  would  have  been  entitled  to  them  if  they  had  been 
asked  for  at  the  hearing.  And,  in  Broohfield  v.  Bradley,''  Sir  John 
Leach,  V.  C,  declined  to  correct  a  decree,  in  which  the  error  was 
apparent,  because  the  alteration  proposed  would  require  new  direc- 
tions upon  the  corrected  part.  Where  the  decree  expressed  that 
the  parties  had  consented  that  the  matters  in  question  should  be 


1  Switzer  V.  iTighain,  14  Grant,  287. 

2  Sills  V.  La'ng,  17  Grant,  691. 

3  s:ing  V.  Savers/,  8  De  G.  .M.  &  G.  311 :  2  Jur.  N.  £,  431. 
i  Willis  V.  Parkinson,  8  Swanst.  283. 

5  Brackenbm-y  t.  Bmclcenbury,  2  J.  &  W.  391,  393,  396. 

6  2  Cox,  206. 

7  2  S.  &  S.  64. 
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decided  by  the  Court,  without  directing  an  issue,  the  Court  refused 
to  vary  it,  by  expressing  that  the  parties  had  not  asked  for  an 


It  seems  that  the  Court  will,  in  this  manner,  supply  what  may 
be  necessary  to  make  an  existing  direction  complete;  but  will  not 
make  a  new  direction ;  and,  therefore,  where  a  decree  directed  an 
account  of  the  real  estate  of  a  testator,  sold  since  his  death,  but 
omitted  to  direct  an  account  of  the  moneys  received  from  the  sale  of 
such  as  had  been  sold,  the  Court  refused  to  rectify  the  decree,  by 
directing  such  account  to  be  taken.^ 

Where  the  title  of  an  order  was  erroneous,  leave  was  given  to 
amend  it:  although  the  effect  of  the  alteration  was  to  charge  a 
surety,  who  had  been  sued  at  law  under  the  order,  and,  relying 
upon  the  mistake  in  the  title,  ,had  pleaded  that  there  was  no  such 
order.^ 

The  rectification  of  a  decree  or  order  is  usually  made  by  an  alte- 
ration of  the  decree  or  order  itself  ;*  but  where  this  cannot  be  con- 
veniently done,  a  supplemental  order  will  be  made.^ 

A  decree  may  be  varied  in  this  manner,  at  any  time,  until  enrol- 
ment ;  thus,  a  decree  has  been  altered,  although  it  had  been  pro- 
nounced seven  years  before,  and  the  cause  had  been  heard  on 
further  directions.® 

The  Court  will,  in  some  cases,  extend  the  indulgence  of  rectifying 
decrees  in  which  there  have  been  clerical  mistakes,  to  decrees  which 
have  been  actually  em-oUed.  Thus,  in  cases  of  miscasting,  where 
the  matter  demonstratively  appears  upon  the  decree  itself  to  have 
been  mistaken,  it  may  be  explained  and  rectified  by  order ;  so, 
likewise,  if  some  part  of  the  decree  be  omitted  in  the  enrolment,  it 
may  be  inserted  upon  motion  to  the  Court.  It  is  to  be  observed, 
that,  under  the  denomination  of  miscasting,  is  not  to  be  included 
any  pretended  miscasting  or  misvaluing,  but  only  error  in  auditing 

1  Stewart  v.  Forbes,  16  Sim.  433 ;  13  Jur.  5, 

2  WhiUlieadw.  North,  C.  &  P.  7S  ;  see  also  Bird  v.  Ueath,  6  Hare,  23G ;  12  Jur.  861;  Fyler  v. 

Fyler,  1  Coll.  93  ;  8  Jur.  211. 

3  Spearing  v.  Lynn,  2  Vem.  376 :  Preo.  in  Ch.  115  ;  1  Eq.  Ceu  Ab.  30  pi.  6. 

4  Seton,  1143 :   Hawker  v.  Buncombe,  2  Mad.  391 ;   Skrymgher  v.  Northeote,  1  Swanst.  573,  u.  : 

Tomlm     V  Palk,  1  Eu  ss  .47      Enghes  v.  Jones,  26  Beav.  24  ;  Bird  v.  Heath,  uhi  mp. 

5  Wallie  V    Thoinax,  7  Ves.  292  ;  Lane  v.  HoUs.ll  Vr-s.  4.^iK  ;  yeedhoin  v.  iVecd/iam,    1  Uaiv, 

633  :  7  Jur.  336  ;  Anun.,  1  J  ur.  N.  S.  973.  V.  C.  W 
B  Askew  V.  Peddle,  14  Sin).  301. 
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and  numbering.'^  In  Weston  v.  Haggerston,^  Lord  Eldon  held, 
that  all  errors  on  the  face  of  the  schedules  could  he  rectified,  even 
after  enrolment,  hut  that  there  could  be  no  correction  except  of  such 
apparent  errors ;  and  he,  therofore,  held,  that  no  affidavit  intro- 
ducing a  new  fact  could  be  permitted  after  enrolment. 

Our  Order  330  makes  a  material  alteration  in  the  former  prac- 
tice :  an  alteration  which  the  English  Court  has  not  made;  and, 
in  order  to  understand  the  effect  of  this  Order,  it  will  be  necessary 
to  enquire  what  the  old  practice  was,  which  will  be  done  in  a  sub- 
\  sequent  part  of  this  work.  This  order  provides  that  "  Any  party 
entitled  by  the  former  practice  to  file  a  bill  of  review,  praying  the 
variation  or  reversal  of  an  order  upon  the  ground  of  matter  aris- 
ing subsequent  to  the  order,  or  subsequently  discovered,  or  a  bill 
in  the  nature  of  a  bill  of  review,  or  a  bill  to  impeach  a  decree  on 
the  ground  of  fraud,  or  a  bill  to  suspend  the  (5peration  of  a  decree, 
or  a  bill  to  carry  a  decree  into  operation,  is  to  proceed  by  petition 
in  the  cause,  praying  the  relief  which  is  sought,  and  stating  the 
grounds  upon  which  it  is  claimed." 

Where  the  plaintiff's  costs  of  two  motions  were  reserved  to  the 
hearing,  and  were  then,  by  mistake,  omitted  to  be  provided  for  by 
the  decree,  which  had  been  enrolled,  the  Court,  on  petition,  made 
a  separate  order  for  their  payment-^ 

It  is  an  established  principle  of  the  Court,  that  every  order  and 
decree,  however  erroneous,  is  good  until  it  is  discharged.* 


Sbct.on  VI. — Of  Enforcing  the  Execution  of  Decrees  and  Orders. 

All  decrees  and  orders  may,  as  we  have  seen,  be  enforced  by 
process  of  contempt.  Such  as  direct  payment  of  a  sum  of  money 
or  costs  may  also  be  enforced  by  writs  oi  fieri  facias. 

No  decree  or  order  made  in  any  suit  or  matter,  requiring  any 
person  to'do  an  act  thereby  ordered,  can  be  enforced  by  attach- 

1  See  Seton,  1144. 

2  G.  Coop.  134  ;  see  also  Tow  v.  Towiisend,  1  Dick.  69  ;  Fearson  v.  Dasbrisay,  21  L.  J.  Ch.  511,  M.B. 

3  Vmey  v.  Chaplin,  3  De  G.  &  J.  282. 

4  Chuei  V.  Cremar,  2  Phil.  113, 115  ;  1  C.  P.  Coop.  t.  Cott.  338,  3  \2, 
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ment :  unless  such  decree  or  order  states  the  thne  after  service^ 
of  the  decree  or  order,  within  which  the  act  is  to  be  done : 
and  unless,  upon  the  copy  of  the  decree  or  order  served  upon  the 
person  required  to  obey  the  same,  there  is  indorsed  a  memorandum 
in  the  words  or  to  the  effect  following,  viz. :—"  If  you,  the  within- 
named  A.  B.,  neglect  to  obey  this  order,  by  the  time  therein 
limited,  you  will  be  liable  to  be  arrested  by  the  Sheriff ;  and  also 
be  liable  to  have  your  estate  sequestered,  for  ^le  purpose  of  com- 
pelling you  to  obey  this  order,"  &c.^ 

If,  however,  the  decree  or  order  omits  to  fix  a  time,. it  is  not 
thereby  rendered  ineffectual,  but  the  Court  will,  upon  motion  for 
that  purpose,  of  which  notice  must  be  given,  make  a  supplemental 
order,  fixing  a  time  for  the  performance  of  the  act.^  When  the 
decree  or  order  names  a^specific  day  for  doing  the  act,  and  does  not 
merely  limit  a  time  after  service  for  that  purpose,  it  must  be  served 
before  the  day  named  ;*  or  if  the  service  cannot  be  effected  before 
that  day,  an  application  must  be  made,  by  special  motion,  for  an 
order  enlarging  the  time,^  or  fixing  a  new  period,  where  the  time 
appointed  has  expired.  A  copy  of  such  supplemental  or  fm'ther 
order  must  be  indorsed  and  served,  in  like  manner  as  in  the  case 
of  the  original  order.^ 

In  the  case  of  a  corporation  aggregate,  the  indorsement  to  be 
made  on  the  copy  to  be  served  of  a  decree  or  order  must  be  varied, 
by  omitting  the  words  "you  will  be  liable  to  be  arrested,"  and 
substituting  for  them  the  words  "you  will  be  liable  to  have  your 
lands  and  tenements,  goods  and  chattels,  distrained  upon,  and  to 
have  your  estate  sequestered."^ 

The  service  of  the  decree  or  order  must  (unless  otherwise 
authorized  by  the  Court)  be  personal  ;^  and  is  effected,  by  deliver- 

1  Tlie  time  is  frequently  limited  thus  :   "  On  or  before  the  —  day  of  — ,  or  within  —  days  after  aer- 

■vice;"  or,  "on  or  before  the —  day  of  —  ,or  thereafter,  within  —  days  after  service.*'  The 
latter  form  is  preferable. 

2  Ord.  337.     Where  there  was  a  mistake  in  the  indorsement,  an  attachment  foimded  on  service 

thereof  was  discharged :  Sinde  v.  Blake,  5  Beav.  431 ;  and  see  Re  Bowen,  9  Jur.  N.  S.  612 :  11 
W.  R.  607.  M.  R.  The  indorsement  is  not  required,  where  the  service  is  made  to  ground  a  writ 
of  assistance  :  see  post. 

3  Needham  v.  Needham,  1  Hare,  633  :  7  Jur.  336  ;  and  see  S.  C.  1  Phil.  640  ;  Morley  v.  Clavenng, 

30  Beav.  108  ;  Urmston  v.  Singleton,  Seton,  615. 

4  Adkim  v.  Cook,  2  De  G.  *  J.  286  ;  4  Jur.  N.  S.  1162. 
6  Bu^eld  V.  Elwes,  2  Beav  268  :  Braithwaite's  Pr.  166  ; 

6  Braithwaite's  Pr.  135,  167  ;  and  see  Adkins  v.  Bliss,  uhi  sitp. 

7  Braithwaite's  Pr.  358,  n.  (e)  ;  Braithwaite's  Manual,  53. 

8  lie  Lloyd,  10  Beav.  451,  and  cases  in  reporter's  notes  ;  WhisUer  v.  Aylward,  Dru.  1 ;  Re  Wise- 

wold,  16  Beav.  367  ;  Gooch  v.  Marshall,  8  W.  R.  410,  V.  C.  W.  ;  Re  Paragon  and  Spero  Minim 
Company,  8  Jur.  N.  S.  11 :  10  W.  E.  76,  V.  0.  W. ;  Pycroft  v.  Williams,  5  W.  B.  464,  V.  C.  W. 
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ing  to,  and  leaving  with  the  person  required  to  do  the  act,  a  true 
copy  of  the  order,  indorsed  in  the  manner  before  mentioned,  and 
at  the  same  time  producing  and  showing  to  the  person  served  the 
original  order,  as  duly  passed  and  entered  ;  or  an  office-copy 
thereof.  ^  The  Court  has  jurisdiction,  in  a  proper  case,  to  enter- 
tain an  application  by  a  party  served  with  an  office-copy  of  the 
decree,  under  the  General  Orders  of  June,  1853,  (No.  6,  Eule  6) 
after  the  expiration  of  the  fourteen  days  thereby  limited.^  When 
the  parties  who  would  become  interested  under  a  decree,  as  kin  of 
a  testator,  are  very  numerous,  and  difficult  to  serve,  the  Court  will, 
in  its  discretion,  dispense  with  service  on  them,  or  some  of  them, 
and  direct  one  of  a  family  or  class  to  be  served.^ 

Although  personal  service  is,  in  general,  requisite,  yet  the  Court 
will  sometimes,  under  the  particular  circumstances  of  the  case, 
allow  substituted  service  to  be  effected.*  Thus,  where  the  party 
absconded  to  avoid  service,*  or  was  not  to  be.found,^  or  kept  his 
door  locked,'  the  Court  has  ordered  substituted  service  upon  his 
solicitor  to  be  good  service.  The  reason  for  requiring  personal 
service,  previously  to  the  issuing  of  process  of  contempt,  is  chiefly 
to  prevent  surprise  ;  and,  therefore,  wherever  it  can  be  shown  that 
the  party  is  not  likely  to  be  taken  by  surprise,  the  Court  will  order 
substituted  service  to  be  good  service.  Thus,  where  a  defendant 
was  present  in  Court  when  the  decree  was  pronounced,  and  after- 
wards kept  out  of  the  way,  the  Court  ordered  substituted  service 
of  the  decree  upon  her  solicitor  f  and  so,  in  De  Manneville  v.  De 
Manneville,^  where  the  party  had  declared  that  he  would  not  obey 
the  order. 

Where  the  person  required  to  do  the  act  resided  permanently 
abroad,  on  her  Majesty's  service,  substituted  service  on  his  solici- 
tor Afas  ordered,  without  proof  of  any  attempt  to  serve  him  per- 
sonally.^" 

1  Braithwaite's  Pr.  166, 167  ;  Braithwaite's  Manual,  176  n.  (73). 

2  Stewart  v.  Hunter,  2  Cham.  E.  265. 

3  Anderson  v.  Eiliorn,  2  Cham  E.  408. 

4  As  to  substituted  service  generally,  see  ante. 

5  Edwards  v.  Poole,  cited  12  Ves.  205 ;  Skegg  v.  Sir/ipson,  2  De  G.  &  S.  454  :  Burlton  v.  Carpenter, 

11  Beav.  S3  :  Me  Movjrilyan,  13  Beav.  84 ;  and  see  Re  Dtifaur,  16  Beav.  113. 

6  Wyatt's  P.  E.  207,  250  ;  Hunter  v.  ,  6  Sim.  429. 

7  Henley  t.  Brooke,  cited  12  Ves.  204. 

8  Rider  v.  Kidder,  12  Ves.  202. 

9  Ibid,  203,  205. 

10  Griffiths  V.  Covrper,  2  De  G.  F.  &  J.  203  :  6  Jur.  N.  S.  718  ;  1  Giff.  230. 
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The  order  for  substituted  service  is  obtained  on  an  ex  parte 
application  :'  which  is  made  by  summ'ons  in  causes  and  matters 
originating  in  Chambers,  or  for  the  purpose  of  proceedings  pending 
there;  in  other  cases  by  motion  in  Court.^  The  application  must 
be  supported  by  afSdavit  showing  why  personal  service  cannot  be 
effected,  and  upon  whom  the  substituted  service  is  proposed  to  be 
made.^ 

If  substituted  service  is  permitted,  the  service  must  be  effected 
strictly  in  accordance  with  the  terms  of  the  order  directing  such 
service,  and  a  copy  of  such  order  must  also  be,  at  the  sam§  time, 
served  in  the  same  manner.* 

Our  Order  288  provides  that  "If  a  party  who  is  ordered,  other- 
wise than  by  an  order  of  course,  to  do  any  act,  other  than  to  pay 
money,  in  a  limited  time,  refuses  or  neglects  to  obey  the  order 
according  to  the  exigency  thereof,  the  party  prosecuting  the  order 
shall,  at  the  expiration  of  the  time  limited,  upon  iiling  [with  the 
Registrar)^  an  affidavit  of  the  service  of  the  order,  and  of  the 
non-performance  thereof,  be  entitled,  upon  'praecipe,  to  a  writ  or 
writs  of  attachment  against  the  disobedient  party." 

It  will  be  observed  that  this  order  is  confined  to  cases  where  a 
party  is  ordered  to  do  an  act  by  a  special  order  or  decree  of  the 
Court.  In. such  cases  an  attachment  may  be  obtained  if  the  order 
be  disobeyed :  but  there  is  a  variety  of  orders  issued  on  praecipe, 
or,  as  they  are  styled,  "  orders  of  course,"  such  as  an  order  to 
jproduce ;  and  where  such  an  order  is  disobeyed,  an  attachment 
could  formerly  be  obtained  only  by  first  obtaining  an  order  from 
the  Court  directing  the  performance  of  the  act  required,  called  an 
order  nisi,  and,  on  this  being  disobeyed,  a  further  order  was 
obtained  called  an  order  absolute.  This  order  nisi  has  been  abol- 
ished, and  Order  295  provides  that  "in  lieu  of  an  order  nisi,  notice 
is  to  be  given  of  the  motion  for  an  order  absolute,"  and  Order  296 
that  "  Where  the  application  for  such  an  order  is  made,  by  reason 
of  default  in  the  production  of  books  and  papers  in  the  Master's 
office,  or  in  the  office  of  the  Clerks  of  Eecords  and  Writs,  or  in 

1  Danford  v.  Cameron,  8  Hare,  329;  Reed  v.  Barton,  4  W.  R  793,  V  C.  W. 

2  Seton,  1212. 

3  Seton,  1212. 

4  Braithwaite's  Pr.  167. 

5  The  words  ■*  with  the  Registrar  "  are  strucli  out  by  Order  550 
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carrying  in  accounts,  service  of  the  notice  of  motion  upon  the  soli- 
citor of  the  party  required-  to  obey  the  same  is  to  be  sufficient 
service." 

'  Under  Order  295  a  notice  of  motion  for  an  order  absolute  must 
be  served  four  clear  days  before  its  return  by  analogy  to  the  for- 
mer practice  by  order  nisi}  It  is  not  necessary  to  state  in  the 
notice  of  motion  that  a  certificate  of  an  officer  of  the  Court  will 
be  read  in  support  of  the  application,  as  such  a  certificate  can  be 
read  though  no  such  notice  be  given.^  It  was  also  held  in  this 
case  that  where  an  order  is  complied  with  after  service  of  notice 
of  motion  to  commit  for  disobedience  of  it,  and  before  the  motion 
comes  on,  an  order  to  commit  will  not  be  granted,  but  the  party 
will  be  required  to  pay  to  the  applicant  the  costs  of  the  motion 
within  twenty-four  hours  after  their  amount  has  been  settled.  In 
moving  under  this  order  for  non-production  in  the  Master's  office, 
the  Master's  certificate  as  to  non-production  must  bear  the  latest 
possible  date.^  A  party  neglecting  to  produce  accounts  before  the 
Master  when  so  required,  will  be  ordered  to  pay  the  costs  occa- 
sioned by  his  contempt,  although  no  commitment  has  taken 
place.  Where  an  order  to  commit  is  sought  for  the  non-execution 
of  a  conveyance,  which  has  been  directed  to  be  kept  at  a  solicitor's 
office  for  execution,  it  must  be  shown  that  the  conveyance  was 
accessible  for  execution  in  such  office.*  The  Court  will  not  order 
a  commitment  for  disobeying  a  decree  where  the  disobedience  is, 
in  effect,  the  non-payment  of  money .^  Service  of  motion  to  com- 
mit on  the  solicitor  of  the  party  charged  with  contempt  for  non- 
production  of  documents  in  the  Master's  office  is  good  service.* 
An  application  to  commit  a  witness  for  contempt  in  refusing  to 
sign  depositions  made  by  him  will  not  be  granted  ex  parte.  Notice 
should  be  served  on  the  witness.''  Four  days  notice  must  be  given 
of  a  motion  to  commit.^  The  notice  of  motion  to  take  an  affida- 
vit on  production  off  the  files,  and  to  commit  for  contempt,  should 
be  served  on  the  defendant's  solicitor,  and  not  on  the  defendant 


,  Smith  ;   Gamble  v.  Mlis, ;  Connor  v.  Spragge  ;  1  Cham.  R.  364  ;  and  Gray  v.  Hatch,  2 
Cham.  R.  12. 

2  Malloch  V.  Plunlcett,  1  Cham.  K.  381. 

3  Somerviile  v.  Joyce,  1  Cham.  R.  202. 

4  BeUv.  Miller,  1  Cham.  R.  370. 

5  Male  V.  Bowchier,  1  Cham.  R.  Siig  ;  S.  C.  2  Cham.  B.  254. 

6  Gowrlay  v.  Middell,  2  Cham.  R.  168. 

7  Blavn  y.  Terryberry,  1  Cham.  R  255.  . 

8  Gray  v.  Hatch,  2  Cham.  E.  12. 
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psrsonally.  Motions  for  orders  to  commit  for  non-production  are 
properly  made  in  Chambers.  A  party  parting  with  papers  after 
service  on  him  of  an  order  to  produce,  was  ordered  to  produce 
them,  to  file  a  better  af&davit,  and  to  pay  costs.^  The  Court  will 
not  detain  a  person  in  gaol  merely  for  the  non-payment  of  money; 
but  in  order  to  punish  any  one  who  has  been  guilty  of  a  contempt 
of  Court,  it  may  imprison  him  for  a  stated  period,  allowing  him  to 
be  discharged  if  he  pay  the  costs  of  his  contempt  before  the  expi- 
ration of  such  period.  The  Court  will  entertain  applications 
affecting  the  liberty  of  the  subject  during  vacation.  Poverty  is  no 
excuse  for  delay  in  making  an  application  to  the  Court,  as  in  such 
case  the  party  can  apply  in  forma  pauperis.^  A  party  who  was 
in  contempt  to  an  attachment  for  not  bringing  accounts  into  the 
Master's  office  for  the  purpose  of  a  reference,  afterwards  hied  the 
same  with  the  Master,  but  neglected  to  pay  the  opposite  party  the 
costs  of  the  proceedings  to  put  him  into  contempt,  and  a  motion 
was  now  made  ex  parte  for  an  order  to  remove  the  accounts  so 
brought  in  from  the  files  in  the  Master's  office,  in  order  that  the 
party  might  be  proceeded  against  for  the  contempt, — the  order 
was  granted.^  In  proceedings  against  a  corporation  to  enforce 
obedience  to  a  decree  or  order,  it  is  not  necessary  to  sue  out  a 
writ  of  distringas;  the  proper  mode  of  proceeding  is  by  Orders 
nisi  and  absolute  for  a  sequestration.^  This  decision  was  made 
before  Orders  nisi  were  abolished.  Notice  would  now  be  given 
under  Order  295.  A  party  neglecting  to  produce  accounts  before 
the  Master  when  so  required,  will  be  ordered  to  pay  the  costs 
occasioned  by  his  contempt,  although  no  commitment  has  taken 
place.®  The  Court  will  not  grant  an  Order  nisi  against  a  person 
not  a  party  to  the  suit ;  where  an  Order  against  such  person  is 
required,  the  proper  practice  to  obtain  it  is  by  notice  of  motion  or 
petition.''  It  is  improper  to  have  recourse  to  an  attachment  when 
the  object  sought  can  be  obtained  without  such  process.  Where, 
therefore,  a  party  directed  to  execute  a  conveyance  had  come  into 
town  for  the  purpose  of  executing  it,  although  after  the  period  in 
which  strictly  it  should  have  been  done,  and  the  plaintiff's  solici- 

1  Boss  Y.  Mobertson,  2  Cham.  R.  66. 

2  Harris  v,  Myers,  1  Cham.  E.  229. 
,S  Corbett  v.  Meyers,  1  Cham.  B.  26. 

4  Attorney-General  v.  Brantford,  1  Cham.  R.  26. 

5  Berrie  v.  Moore,  1  Cham.  R.  107. 

6  Harris  v.  Meyers,  1  Cham.  R.  262. 

7  Mason  v.  Seeney,  2  Cham.  R.  220. 
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tor,  with  a  knowledge  of  these  facts,  issued  an  attachment,  it  was 
set  aside  with  costs.^  Where  a  party  is  in  contempt  for  not 
bringing  in  accounts  into  the  Master's  office,  it  is  a  sufficient 
clearing  of  his  contempt  to  bring  in  such  accounts,  and  the 
sufficiency  of  them  will  not  be  looked  into. ^  On  moving  to  make 
an  Order  nisi  for  not  delivering  an  abstract  of  title,  absolute,  it  is 
necessary  to  show  that  it  has  not  been  delivered  to  either  party 
named  in  the-  Order .^  A  motion  was  made  ex  parte  for  an  attach- 
ment, where  a  receiver  had  been  appointed  to  make  certain  affida- 
vits within  a  limited  time  and  had  failed  to  do  so.  It  was 
considered  that  notice  must  be  given.*  A  married  woman  defend- 
ant living  with  her  husband  was  ordered  to  bring  certain  accounts, 
as  administratrix,  into  the  Master's  office,  and  having  disobeyed 
the  Order,  an  application  to  commit  her  for  contempt  was  refused,  ' 
the  general  rule  being  that  the  husband  must  answer  for  the  wife's 
default,  unless  he  shows  some  ground  of  exemption.^  Where,  on 
an  application  against  parties  who  had  been  ordered  to  bring  in 
accounts  into  a  Master's  office,  for  an  Order  nisi,  on  the  ground 
that  the  accounts  brought  in  were  insufficient,  it  appeared  that  the 
insufficiency  consisted  in  the  items  of  the  accounts  being  undated, 
the  Order  nisi  was  refused.  In  such  a  case,  before  applying  for  an 
Order  nisi,  a  warrant  should  be  obtained  from  the  Master  calling 
upon  the  parties  to  bring  in  better  accounts.®  Where  an  Order 
nisi''  has  been  duly  served  to  enforce  the  filing  of  accounts  in  the 
Master's  office ;  and  accounts  are  filed,  but  the  Master  certifies 
that  they  are  insufficient ;  it  is  the  practice  to  grant  an  order  abso- 
lute ex  parte.  The  practice  is  a  harsh  one,  however,  and,  if  asked, 
an  opportunity  will  be  given  to  show  the  sufficiency  of  the 
accounts.'  *A  notice  of  motion  for  an  order  absolute  for  non-pro- 
duction in  the  Registrar's  office,  under  Order  31,  of  6th  February, 
1865,  requires  personal  service  by  analogy  to  the  former  practice 
by  Order  nisi.^  Four  days'  notice  must  be  given  of  a  motion  to 
commit.^  A  motion  to  commit  must  be  made  on  four  days'  notice. 
Where,  therefore,  an  application  for  an  order  to  put  in  a  better 


1  Clancy  v.  Patterson,  2  Cham.  E.  217. 

2  Dicle  V.  McNab,  1  Cham  R.  31. 

3  Horphy  v.  Feehan,  2  Cham,  R.  53 

4  MoAighan  v.  Wilkes,  1  Cham.  R.  91. 

6  Merkley  v.  Casselman,  1  Cham.  E.  292. 

6  In  lieu  (3f  an  order  nisi,  notice  is  now  to  be  given  for  an  Order  absolute.    See  Order  295. 

7  Spencer  v.  SeeTning,  1  Cham.  R.  186. 

8  Dickson  V.  Dickson,  1  Cham.  R.  366 

9  9ray  v,  Hatch,  2  Cham.  R.  12. 
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affidavit  on  production,  or  be  committed,  was  made  on  two  days' 
notice,  the  Secretary  refused  the  motion.^  A  direction  to  do  an 
act  "forthwith"  is  a  sufficient  compliance  with  Orders  288  and 
293.  Where,  under  an  order  so  endorsed,  a  party  was  attached  for 
disobedience,  the  attachment  was  held  to  be  regular  and  the  parties 
only  entitled  to  their  discharge  on  compliance  with  it.  Where  the 
attorney  of  the  parties  directed  to  confess  judgment  at  law  had 
been  arrested  for  disobedience  of  the  order  as  well  as  the  parties 
themselves,  his  arrest  was  held  to  be  irregular  and  his  discharge 
ordered.^  When  a  party  has  been  committed  for  not  bringing  in 
accounts,  and  it  is  shewn  by  certificate  that  the  accounts  have 
since  been  brought  in,  it  cannot  be  urged  on  a  motion  for  his  dis- 
charge that  the  accounts  are  insufficient.  Nor  will  the  payment  of 
costs  be  made  a  condition  precedent  to  his  discharge.^  The  prac- 
tice as  to  motions  to  commit  for  non-production  will  be  further 
considered  in  the  chapter  on  "  Production  of  Documents  "  in  a 
subsequent  part  of  this  treatise. 

The  form  of  the  writ  of  attachment  is  the  same  as  that  on  mesne 
process ;  but  the  indorsement  (which  should  strictly  follow  the 
language  of  the  decree  or  order)  recites  so  much  of  the  manda- 
tory part  of  the  decree  or  order  as  directs  performance  of  the  act, 
and  explains  the  purpose  for  which  it  is  issued.*  ^ 

The  writ  will  be  issued  by  the  Eecord  and  Writ  Clerk,  upon  his 
being  satisfied  by  affidavit  of  the  due  service  of  the  decree  or  order, 
and  that  it  has  not  been  obeyed.  The  writ  is  prepared,  directed, 
made  returnable,  delivered,  executed  and  returned,  and  the  return 
enforced  in  the  same  manner  as  an  attachment  in  mesne  process.^ 

An  attachment  for  non-performance  of  a  decree  or  order  is  not  a 
bailable  process;  and  the  person,  if  taken  upon  it,  must  be  com- 
mitted to,  or  detaine4  in,  prison,  and  not  suffered  to  go  at  large. 
It  seems  that,  formerly,  where  the  sheriff,  after  arresting  any  per- 
son upon  an  attachment  for  not '  obeying  a  decree  or  order  for 
payment  of  money,  suffered  him  to  go  at  large,  the  sheriff  himself 
was  ordered,  upon  motion,  to  pay  the  money  f    and  in  Solly  v. 

1  Broughal  v.  Hector,  2  Cham.  R.  434. 

2  Wallace  v.  Acre  ;  LiviTigston  v.  Acre,  2  Cham.  R  392. 

3  Clark  V.  CiarJc,  3  Cham.  E.  67. 

4  Braithwaite'a  Pr.  167. 

6  Levett  v.  Lctteneij,  Beames  on  Costs,  App.  235  ;  cited  11  Ves.  170  ;  see,  however,  Thom^is  v.  HalU 
2  De  G.  &  S.  264. 
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Greathead,^  a  similar  order  was  made  by  Lord  Eldon:  who  ordered 
the  sheriff  not  only  to  pay  the  money  for  which  the  attachment 
was  issued,  but  the  costs  of  the  contempt  incurred  by  the  party, 
and  of  the  application.  Under  the  present  practice,  the  sheriff  is 
only  liable  to  the  extent  of  the  loss  actually  suffered  by  his 
neglect ;  and  this  loss  is  ascertained  by  the  Court  of  Chancery, 
and  not  by  a  common  law  Court.^  Where  the  sheriff  improperly 
takes  bail,  the  remedy  asair.st  the  disobedient  person  is  an  order 
of  the  Court  for  a  messenger  to  arrest  him,  and  bring  him  to  the 
bar  of  the  Court ;  the  order  is  obtained  on  an  ex  parte  motion.^ 

If  there  is  any  irregularity  in  the  order,  or  the  affidavit  on 
which  the  attachment  is  issued,  it  will  be  set  aside.* 

If  the  sheriff  finds  the  disobedient  person,  he  must  either  send 
him  to  prison,  or,  if  already  in  prison,  lodge  a  detainer  against 
him,  and  make  his  return  to  that  effect ;  and  the  person  prosecu- 
ting the  decree  or  order  may  leave  him  there  until  he  has  cleared 
his  contempt,  by  performing  the  act  required  of  him,  and  paying 
the  costs  of  the  contempt.®  In  addition  to  this,  the  person  prose- 
cuting the  decree  or  order,  is,  upon  the  sheriff's  return  that  the 
disobedient  person  has  been  so  taken  or  detained,  entitled  to  a 
commission  of  sequestration  against  his  estate  and  effects.'^  The 
writ  of  sequestration  will  be  ordered  to  issue  on  motion'  of  course, 
supported  by  the  production  of  the  sheriff's  return  to  the  attach- 
ment.^ 

This  Order,  289,  provides  that  "In  case  the  party  shall  be  taken 
or  detained  in  custody  under  the  writ  of  attachment,  without 
obeying  the  order,  then  upon  the  sheriff 's  return  that  the  party 
has  been  so  taken  or  detained,  the  party  prosecuting  the  Order 
shall  be  entitled  upon  praicipe,  to  a  commission  of  sequestration 
against  the  estate  and  effects  of  the  disobedient  party."  And 
Order  290  that  "If  an  attachment  cannot  be  executed  against  the 
party  refusing  or  neglecting  to  obey  the  Order  by  reason  of  his 

1  Beames  on  Costs,  App.  285  ;  S.  C.  as  Anon.  11  Ves.  170. 

2  5  &  6  Vic.  c  98,  s.  31  :  but  we  have  no  Act  similar  :  Moore  v.  Moore,  25  Beav.  8  :  4  Jur.  N.  S. 

250  ;  Sv4gen  v,  Hull,  28  Beav.  263  ;  ante,  p.  426  ;  and  see  Chitty's  Arch.  693,  795. 

3  Anon.,  Free,  in  Cha.  331  :  Cowdray  v.  Cross,  24  Beav  445  ;  ante,  p.  426. 

4  Mackenzie  v.  Mackenzie,  6  De  G.  a  S.  338  ;  Be  Reynolds,  10  W.  E.  709,  V.  C.  S. 
6  Braithwaite's  Pr.  284. 

6  Ord.  289. 

7  Harr.  by  Newl.  133. 

8  Braithwaite's  Pr.  285.     For  form  nf  order,  see  Seton,  1214. 
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being  out  of  the  jurisdiction  of  the  Court,  or  of  his  having 
absconded,  or  that  with  due  diligence  he  cannot  be  found,  and 
the  Court  is  satisfied  by  affidavit  that  such  is  the  case,  the  party 
prosecuting  the  Order  shall  be  entitled  to  an  Order  for  a  Com- 
mission of  sequestration  against  the  estate  and  effects  of  the 
disobedient  party;  and  it  shall  not  be  necessary  for  that  purpose 
to  sue  out  an  attachment."  Order  291  provides  that  "If  a  party 
who  is  ordered  to  pay  money,  neglects  to  obey  the  Order  accord- 
ing to  the  exigency  thereof,  the  party  prosecuting  the  Order  may, 
at  the  expiration  of  the  time  limited  for  the  performance  thereof, 
apply  in  Chambers  for  a  writ  of  sequestration  against  the 
defaulting  party,  and  upon  proof  of  due  service  of  a  notice  of 
the  motion,  unless  the  Court  thinks  proper  to  dispense  with  such 
service,  and  upon'  proof,  by  affidavit,  of  such  other  matters,  if 
any,  as  the  Court  n-quires,  the  Court  may  order  a  writ  of  seques- 
tration to  issue." 

As  a  general  rule,  a  sequestratisn  will  not  be  ordered  if  there  has 
been  any  irregularity  in  the  attachment ;  but  where  the  attachment 
had  been  issued  into  a  wrong  county,  and  the  defendant  was 
abroad,  the  Court  ordered  the  writ  of  sequestration  to  issue,  with- 
out a  fresh  attachment. 

The  person  against  whom  a  sequestration  has  issued  may,  by 
his  conduct,  waive  his  right  to  object  to  it,  on  the  ground  of  irre- 
gularity.'^ 

The  process  of  sequestration  on  final  process  is  a  writ  or  com- 
mission directed  to  certain  persons  nominated  by  the  person  prose- 
cuting the  decree  or  order,  empowering  them  to  enter  upon  the 
real  estate  of  the  disobedient  person,  and  to  receive,  sequestrate, 
and  take  the  rents  and  profits  thereof,  and  also  his  personal  estate, 
and  keep  the  same  under  sequestration  in  their  hands  until  he 
shall  have  performed  the  act  required,  and  cleared  his  contempt.^ 

Sequestrations  are  stated  to  have  been  first  introduced  in  Sir 
Nicholas  Bacon's  time,  and  were  then  but  sparingly  used  in  pro- 
cess, and  after  a  decree  to  sequester  the  thing  in  demand  only.^ 
It  is  said  that  the  first  instance  of  a  sequestration  after  a  decree 

1  Const  T.  Barr,  2  Euss.  161,  168, 

2  See  Hinde,  138, 

3  Earl  of  Kildare  v.  Euhtace,  1  Vern.  <121 ;  3  Bla.'  Com.  iU. 
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was  iu  Sir  Thomas  Read's  case,  in  Lord  Coventry's  time  ;^  another 
was  issued  in  Lake  y.  Meares,^  11  Jac,  and  in  the  case  of  Hide\. 
Petit,  in  1666  :^  which  was  affirmed  in  part  ;*  the  same  process 
seems  to  have  been  adopted  by  the  Court  of  EKchequer  in  Guavus 
V.  Fontaine,  1687/  and  in  a  case  of  Witham  v.  Bland,^  in  Lord 
Shaftesbury's  timeJ 

There  appear,  however,  to  have  been  great  struggles  between  the 
Courts  of  Common  Law  and  Courts  of  Equity  before  this  process 
was  established :  the  former  holding  that  a  Court  of  Conscience 
could  only  give  remedy  in  personam  and  not  in  rem,  and  that 
sequestrators  were  trespassers,  against  whom  an  action  at  Law 
would  lie  f  and  to  such  extent  does  the  objection  of  the  Courts  of 
Law  to  this  process  appear  to  have  been  carried,  that,  according  to 
a  case  cited  by  Lord  Nottingham,  in  Colston  v.  Gardiner,^  a  ques- 
tion was  entertained  upon  an  indictment  for  murder,  where  one 
was  killed  for  laying  on  a  sequestration,  whether  the  homicide  was 
justifiable  or  not.^"  But  the  process  has  become,  by  long  use  and 
acquiescence,  the  legal  and  ordinary  process  of  the  Court. ^^ 

A  sequestration  is  usually  directed  to  four  sequestrators ;  and 
care  ought  to  be  taken  that  the  persons  named  are  able  to  answer 
for  what  shall  come  to  their  hands,  in  case  they  should  be  called 
upon  to  account. ^^  The  writ  is  to  a  great  extent  a  recital  of  the 
order  for  the  sequestration ;  the  form  must,  therefore,  be  varied  to 
meet  the  circumstances  of  each  particular  case.^^ 

This  is  the  English  practice,  but  ours  is  different.  Our  Order, 
292,  provides  that  "  Commissions  of  sequestration  are  to  be 
directed  to  the  sheriff,  unless  otherwise  ordered." 

>     A  writ  of  sequestration  cannot  properly  be  issued  on  praecipe. 
Before  such  writs  can  be  regularly  issued,  the  order  for  the  pay- 

1  North's  life  of  L.  K.  Guilford,  vol.  2,  p.  73. 

2  Tothill,  175. 

3  1-  Cha.  Ca.  91,  93  :  Freeman,  126, 168  ;  Beddingfield  v.  Zouch,  ib.  168. 

4  See  3  Swanst.  296,  n.  (o.)     , 

5  See  Ibid.  296,  n.;  297,  n.  (a.) 

6  Cited  2  Ch.  Ca  46. 

7  Hinde,  128 

8  Brograve  v.  Watls,  Cro.  Eliz  651. 

9  2  Ch.  Ca  44  ;  3  Swanst.  279,  n. 

10  Gilb,  For.  Rom.  78 ;  Hinde,  128. 

11  Hinde,  128. 

12  Harr.  by  Newl.  143.    It  is  not  essential  that  the  commissioners  should  be  professional  persons  • 

Braithwaite's  Pr.  240.  ' 

13  Braithwaite's  Pr  240. 
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ment  of  the  money  must  be  served,  and  an  affidavit  of  such  service, 
and  of  the  non-payment  filed.  A  writ  so  issued  on  praecipe  was  set 
aside,  but  without  costs. ^ 

A  commission  of  sequestration  is  prepared  by  the  solicitor  of  the 
party  prosecuting  the  contempt ;  it  must  be  indorsed  with  the 
name  and  usual  place  of  business  of  such  solicitor  and  of  his 
agent,  if  any,  or  with  the  name  and  place  of  residence  of  the  party 
prosecuting  the  contempt,  where  he  acts  in  person,  and,  in  either 
case,  with  the  address  ioi  service,  if  any.^ 

The  return  to  a  writ  of  sequestration  is  indorsed  on  the  commis- 
sion ;  but  it  is  not  the  practice  to  file  it.* 

The  person  prosecuting  the  decree  or  order  must,  if  he  wishes  to 
have  another  sequestration,  or  any  further  remedy,  after  the 
return  of  nulla  bona  apply  specially'  to  the  Court.* 

When  a  sequestration  is  to  be  executed,  it  should  be  delivered  to 
the  sequestrators,  or  sheriff,  hj  the  solicitor,  with  proper  instruc- 
tions for  carrjnng  it  into  effect.''' 

The  sequestrators,  under  a  sequestration,  may  take  all  the  goods 
and  chattels  in  the  possession  of  the  disobedient  person,  or  which 
they  can  come  at  without  suit  or  action.  With  respect  to  chosesin 
action  in  the  hands  of  a  third  person,  it  seems  doubtful  whether 
they  can  be  taken  under  a  sequestration,  without  the  consent  of 
the  party  in  whose  hands  they  are.^  The  result  of  the  cases 
appears  to  be,  that  where  a  chose  in  action  is  in  the  hands  of  a 
third  person,  who  is  willing  to  abide  by  the  order  of  the  Court,  or 
who  admits  it  to  belong  to  the  party  against  whom  the  sequestra- 
tion has  issued,  the  Court  will  consider  it  liable  to  the  sequestra- 
tion, and  will  order  it  to  be  paid  into  Court.  The  difficulty  with 
regard  to  the  effect  of  a  sequestration  upon  a  chose  in  action  arises, 
where  the  indivicfual,  in  whose  hands  it  is,  disputes  either  the 
amount,  or  the  title  of  the  party  whose  property  is  sequestered,  as 
to  the  manner  in  which  the  sequestration  is  to  be  made  available 

I  I'iskeiiv-  1i'n(fe,'2Cham.  R.  212. 

3  Gol'dmith  v.  GoldsmUh,  6  Hare,  123,  129 :  10  Jur  561 :  Braithwaitc's  Pr.  291.  ,„  »  .„ 

4  Braithwaite's  Pr.  291;  and  see  Wright  v.  Wellesley,  1  Smith's  Pr.  '201  ,'  Knott  v.  Coitee,  19  Beav.^ 

470. 

6  Wilsim  V.  Metealf,  1  Beav.  263, 270  ;  Francklyn  v .  Calhoun,  3  Swanst.  276,  311 :  Lord  PeOrnn  v. 
Duchess  of  Newcastle,  ib.  290,  n. :  Johnson  v.  Chippendall,  2  Sim,  55,  64. 
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to  reach  such  property.  That  the  Court  cannot,  in  such  a  case, 
make  an  order  upon- an  unwilling  party,  is  clear  from  the  cases 
above  referred  to.^ 

In  a  case  in  our  own  Court  the  following  points  were  decided  : 
1st,  that  a  chose  in  action  is  not  a  subject  of  sequestration  unless  a 
third  party,  the  debtor,  consents  to  it ;  2nd,  that  a  creditor  has  a 
right,  under  a  writ  of  sequestration,  to  compel  payment  by  a  third 
party  of  a  debt  which  he  owes  to  the  defendant  against  whose 
estate  the  writ  issues ;  Srd,  that  a  chose  in  action  is  not  so  bound, 
either  by  the  issue  of  a  sequestration,  or  by  its  delivery  to  the 
sheriff,  as  to  prevent  the  third  party  paying  his  creditor  in  good 
faith,  and  so  discharging  himself  or  preventing  the  creditor  in  good 
faith  transferiing  the  security,  and  so  avoiding  the  effect  of  the 
sequestration ;  -ith,  that  writs  of  execution  only  bind  moneys, 
choses  in  action,  or  securities  for  money,  from  the  time  of  seizure 
by  the  sheriff,  and  not  from  the  time  either  of  the  issue  of  the  wiit 
or  the  delivery  thereof  to  the  sheriff.^  Rent  to  accrue  due  is  not  a 
chose  in  action,  and  a  tenant  in  respect  to  it,  may  attorn  ;  but  where 
the  tenant,  having  been  notified  by  the  sequestrator,  promised  to  pay 
him  the  rent  in  future,  and  afterwards.  On  being  indemnified,  paid 
it  to  a  party  claiming  it  as  assignee,  he  was  ordered  to  pay  it  over 
again  to  the  sequestrator.^  Where  a  writ  ofji.  fa.,  or  sequestration  is 
placed  in  the  sheriff's  hands,  it  forms  a  lien  on  the  defendant's  equi- 
table estate  from  the  date  of  such  delivery,  and  not  merely  from  the 
date  of  the  plaintiff's  filing  a  bill  to  enforce  the  same.*  The 
claim  of  a  debtor  to  compensation  for  misrepresentations  of  parties 
in  obtaining  a  patent  of  land,  is  not  liable  to  he  seized,  attached 
or  sequestered,  before  the  amount  is  determined  by,  decree  or  other- 
wise.^ 

A.  pension  from  the  Crown  may  be  sequestered  f  but  the  salary 
of  an  equerry,''  or  a  pension  for  past  services,^  or  the  half-pay  of 
an  officer  in  the  army  or  navy,^    cannot  be  either  assigned  or 

1  See  Seton,  12]6  ;  Sirmnonds  v.  Lord  Kinnaird,  4  Ves.  735. 

•i  McDowell  V.  McDmoell,  10  U.  C.  L.  .i.  «  ;  I  Cham.  E.  140,  S.  C. 

3  Harris  v-  Meyers,  2  Cham.  R.  121. 

i  Moore  Y.  Clark,  11  Grant,  497. 

5  Moberts  v.  Corporation  of  Toronto,  16  Grant,  236. 

eM'Carthyy.  Goold,  1  Ball  &  B.  387. 

7  Fenton  v.  Lowther,  1  Cox,  315. 

8  Lloyd  V.  Cheetham,  3  GUI.  171 ;  7  Juv.  N.  S.  1272  ;  but  see  Carew  v.  Cooper,  10  Jur.  N.  S.  11 ;  12 

W.  R.  198,  V.  C.  S.  ;  10  Jur.  N.  S.  429  ;  12  W.  R.  S86,  767,  L.  C. 

9  M'Carthy  v.  Ooold,  ubi  »up.  ;  Stone  v.  Lidderdale,  2  Anst.  633,  639  ;  Collyer  v.  Fallon,  T.  &  R. 
.      459,  467. 
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attached.  This  distinction  arises  from  principles  of  public  policy  : 
which  consider  half-pay  as  intended  to  provide  decent  maintenance 
for  experienced  officers,  both  as  a  reward  for  their  past  services,  and 
to  enable  them  to  preserve  such  a  situation  that  they  may  be  always 
ready  to  return  into  actual  service.^ 

The  question,  whether  the  commissioners,  under  a  writ  of  se- 
questration upon  mesne  process,  can  seize  the  books  and  papers  of 
a  corporation,  was  discussed  in  Lowten  v.  The  Mayor  of  Colches- 
ter;'^ but  was  not  decided  :  although  Lord  Eldon  expressed  strong 
doubts  as  to  the  existence  of  such  a  power. 

It  appears  that  Lord  Eldon  was  of  opinion  that  sequestrators 
have  the  power  of  brealdng  opeuv  doors  in  the  execution  of  then- 
duty  f  and  in  Lord  Pclham  v.  The  Duchets  of  Netvcastle,*  the 
sequestrators  were  allowed  to  open  boxes  and  rooms  that  were 
locked,  if  the  keys  were  denied  them,  and  to  schedule  the  goods  m 
them ;  but  to  remove  nothing  from  the  house  without  the  special 
order  of  the  Court. 

The  latter  part  of  the  order  in  the  above  case,  which  prohibits 
the  sequestrators  from  removing  anything  from  the  house,  is  con- 
sistent with  the  ordinary  practice  of  the  Court :  which,  considering 
goods  taken  upon  sequestrations  on  mesne  process  as  in  the  nature 
of  a  pledge  to  answer  the  contempt,  merely  gives  the  sequestrators 
power  to  take  the  property  from  the  defendant,  and  to  prevent  his 
enjoyment  of  it  till  he  has  cleared  his  contempt.  And  it  seems 
that,  if  the  sequestrators  take  upon  themselves  to  remove  the  de- 
fendant's property,  they  will  be  liable  to  an  attachment.^ 

If,  under  a  sequestration,  a  sale  is  wanted,  application  should  be 
made  to  the  Court  for  permission  to  sell ;  but  an  order  for  the  sale 
of  goods  taken  upon  mesne  proeess,  will  not  be  made :  except  for 
the  purpose  of  raising  money  to  pay  the  expenses.^  In  the  case, 
however,  of  sequestrations  to  enforce  decrees  or  orders,  the  Court 
will  order  the  sale  of  goods :  such  as  rents  paid  in  kind,  or  the 

1  Per  L.  C.  B.  MacdonaJd,  2  Anst.  641  ;  and  see  Spoonsr  v.  Payne,  1  De  G,  M.  &  G.  388,  383  ;  16  Jur 

367. 

2  2  Mer.  395,  397. 

3  See  2  Mer.  397. 

4  3  Swanst.  290^  n. 

6  Desirow  v.  Crommie,  Bunb.  272 ;  Hales  v.  Shaftoe,  1  Ves.  J.  86. 

6  Qoldmiith,  V.  Goldsmith,   5  Hare,  123,  129;  10  Jur.  561;  Wileocks  v.  Wikoeks,  Arab.  421;   see 
however,  Shaw  v.  Wright,  3  Ves.  22,  24. 
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natural  produce  of  a  farni,^  or  household  goods  and  furniture,^  or 
the  reversionary  interest  in  a  fund  in  Court,  standing  to  the  credit 
of  another  cause.^ 

It  should  be  here  explained  that  in  England  a  defendant  refusing 
to  answer  a  bill  may  be  attached,  and  is  also  liable  to  have  his 
property  sequestered.  When  a  writ  of  sequestration  issues  in  such 
a  case,  it  is  called  mesne  process :  but  we  have  no  such  practice, 
and  with  us  a  sequestration  is  resorted  to  only  in  the  case  of  diso- 
bedience to  an  order  of  the  Court.  Where  a  receiver  of  partnership 
property  has  been,  appointed,  and  certain  chattels  have  been  seized 
under  a  sequestration  against  the  defendants  for  contempt  of  the 
injunction,  and  the  chattels  so  seized  were  alleged  to  be  the  pro- 
perty of  the  defendant  and  his  co-partner,  but  it  appeared  that 
third  persons  claimed  an  interest  therein,  the  plaintiff  having 
moved  to  sell  this  property,  a  reference  was  directed  in  such  motion 
(on  which  the  claimant  had  appeared)  to  inquire  as  to  their  interest, 
and  any  fm'ther  order  on  the  motion  was  reserved,  the  parties  to 
the  motion  electing  to  have  a  reference  instead  of  issues  to  try  the 
questions  m  dispute.*  Where  it  is  necessary  to  proceed  to  a  sale 
of  property  seized  by  sequestrators,  notice  of  application  for  an 
order  for  the  purpose  must  be  given. ^ 

The  Court  will  not  sell  terms  of  years,  or  leasehold  estates,  or 
any  property  which  passes  by  title  and  not  by  delivery,  although 
it  will  direct  the  profits  to  be  applied  :  because  sequestrators  can 
give  no  warranty  for  title,  the  property  not  being  vested  in 
them.^ 

The  application  for  a  sale  may  be  made  by  motion,  upon 
notice.'' 

Besides  the  effect  which  a  sequestration  has  upon'  the  goods  and 
chattels  of  the  disobedient  person,  the  writ  authorises  the  seques- 
trators to  enter  upon  all  his  messuage?,  lands,  tenements,  and  real 
estate,  and  to  collect,  take  and  get  into  their  hands  the  rents  and 

1  Skaw  V.  Wright,  ubi  sup. 

2  Wharam  v.  Sroughton,  1  Ves  S.  180, 184  ;  Belt-s  Sup.  108  ;  Mitchell  v.  Draper,  9  Ves.  208  ;  Cavil 

V.  Smith,  3  Bro.  C.  C.  362. 

3  Cowper  V.  Taylor,  16  Sim.  314  ;  Knight  v.  Knight,  i  W.  R.  771,  V.  C.  K.    For  form  of  order  for 

sale,  see  Setou,  1218. 

4  Prentiss  v.  Brennan,  He  Brennan,  2  Grint,  274. 

5  Forbes  v.  Conolly,  1  Cham.  R.  6. 

6  Sutton  V.  Stone,  1  Dick.  107 ;  Shawv.  Wright,  uhi  sup. 
Mitchell  V.  Drapery  ubi  sup. 
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profits  thereof.     Under  this  authority,  the  sequestrators  may  enter 
into  the  possession  of  such  parts  of  the  real  estate  as  are  in  the 
occupation  of  the  disobedient  person,  whether  freehold  or  copyhold;^ 
and  may  also  enter  into  the  receipt  of  the  rents  and  profits  of  such 
estates  as  are  in  the  occupation  of  tenants.    * 

The  sequestrators,  upon  entering  upon  the  real  estate  of  the 
disobedient  person,  should  serve  the  tenants  in  possession  with  a 
notice  in  writing  to  attorai  and  pay  their  arrears  and  growing  rents 
to  them :  which  may  be  done,  either  by  serving  the  tenant  j)erson- 
ally  with  the  notice,  and  at  the  same  time  showing  him  the  seques- 
tration under  seal,  or  by  leaving  the  notice  at  his  dwelling-house 
with  some  of  his  family,  together  with  a  copy  of  the  sequestration, 
and  showing  the  original  writ  to  the  person  served.^ 

If  the  tenants  refuse  to  attorn,  the  proper  course  appears  to  be  to 
obtain  from  the  sequestrators  a  return  of  the  names  of  the  tenants, 
and  of  their  refusal  to  attorn,^  and  then  to  move,  upon  notice  to 
the  tenants,  that  they  may  be  ordered  to  attorn  and  pay  their  rents 
to  the  sequestrators.*  This  order  should  be  made  upon  the 
tenants  by  name,  and  not  upon  the  tenants  generally.^ 

The  tenant  of  a  party  against  whom  a  writ  of  sequestration  has 
issued  will  be  ordered  to  pay  the  Commissioner  rent  shewn  to  be 
due,  and  also  to  attorn  and  pay  the  accruing  rent.^  Sequestrators 
can  lease  for  any  period  during  which  the  rents  will  be  less  in  the 
aggregate  than  the  amount  for  which  sequestration  issued.'  Where 
a  sequestration  has  issued  to  compel  payment  under  a  decree,  and 
there  appeared  to  have  been  considerable  delay  in  enforcing  the 
payment  of  rents,  during  which  period  the  defendant  had  died,  and 
one  of  his  heirs  had  received  sundry  sums  for  rent,  a  motion  that 
such  rents  be  paid  over  again  to  the  sequestrators  by  the  tenants 
was  refused,  and  the  tenants  ordered  to  attorn  as  to  future  rents 
only.^ 

1  Colston  V   Gardner,,  2  Oh.  Ca.  43,  46;  3  Swanst.  279,  n.     In  The  Marquis  of  Cmrmarthenv. 

Hawson,  the  Court  of  Exchequer  appears  to  have  doubted  whether  they  could  revive  a  seques- 
tration against  the  heir  to  copyhold  lands,  on  account  of  the  difficulty  of  compelling  the  lord  to 
admit  the  sequestrators,  and  also  by  reason  of  the  lord's  right  to  the  fine  ;  3  Swanst.  "94,  n.  ;  see 
ib>  298. 

2  See  Sliavi  v.  Wright,  Eeg.  Lib.  1795,  B   652  ;  3  Ves.  22,  24. 

3  The  return  need  not  be  filed  :  Seton,  1219. 

4  Romley  v.  Ridley,  2  Dick.  622,  631,  cited  4  Ves.  738  ;  3  Swanst  306.  n.  (b)  ;  Anon.,  2  Ch.  Ca.    163; 

Goldsmith  v.  Goldsmith,  6  Hare,  123,  127,  129  :  10  Jur.  561.     For  form  of  order,  see  Seton,  1219. 

5  Anon.,  'i  Cha.  Ca  163. 

6  Jackson  v.  Jackson,  1  Cham.  R.  115. 

7  Harris  v.  Meyers,  3  Cham.  R.  89. 

8  Harris  v.  Meyers,  8  Cham.  R.  107. 
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We  have  seen  before,  that  sequestrators  may  take  possession  of 
lands  in  the  disobedient  person's  own  occupation.  It  seems,  also, 
that  where  the  sequestration  is  for  the  non-performance  of  a  decree, 
the  Court  will,  upon  motion  with  notice,  give  them  authority  to  set 
and  let  the  property  ;^  but  no  such  authority  will  be  given  where 
the  sequestration  is  upon  mesne  process} 

A  fraudulent  alienation  of  property  will  not  prevent  the  effect  of 
a  sequestration  f  and  where,  upon  a  motion  for  a  writ  of  assistance 
to  enforce  an  injunction  to  put  sequestrators  into  possession  of  the 
house  and  goods  of  the  defendant,  the  defendant  alleged  that  he 
had  assigned  the  house  and  goods  io  A.B.  for  a  valuable  considera- 
tion, it  was  ordered  that  A.  B.  should  be  examined  pro  interesse  sua, 
unless  he  showed  cause  to  the  contrary  at  the  next  seal.* 

Sequestrators  are  accountable  for  all  that  they  receive,  and  are 
bound  from  time  to  time  to  make  returns  to  the  Court  of  what 
comes  to  their  hands  under  the  sequestration  f  and  they  may  be 
ordered,  on  motion  with  notice,  to  pass  their  accounts  and  pay  over 
their  balances.^  "Where  the  sequestration  is  for.non-pejtformance 
of  a  decree  for  payment  of  money,  the  proceeds  are  applicable  to 
the  payment  of  the  demand  ;'  but  the  sequestrators  ought  not  so 
to  apply  them  of  their  own  authority.  They  ought  to  bring  the 
money  arising  from  the  rents  or  otherwise  into  Court :  which  they 
may  obtain  leave  to  do  by  petition  or  motion ;  and  the  person  who 
is  desirous  of  having  the  sequestered  property  applied  under  the 
decree,  in  satisfaction  of  his  demand,  must  apply  to  the  Court  for 
that  purpose.^ 

It  appears  that  the  Court  will  direct  a  writ  of  assistance  to  issue, 
for  the  purpose  of  putting  sequestrators  into  possession.^ 

It  is  a  contempt  of  the  Court  to  disturb  sequestrators,  in  their 
possession  of  property  taken  under  the  sequestration  i^"  and  where 

1  Neale  v.  Beating,  3  Swanst.  304,  n.  (c),  Harvey  v.  Harvey,  3  Cha.  Rep.  87 ;  Dunkley  v.  Scribnor, 

2  Mad.  448,  446. 

2  Bay  V. ,  3  Swanst  306,  n. 

3  Colston  V.  Gardner,  2  Cha.  Ca.  43,  46:  S.  0.  nom.  Coulston  v.  Qardiner,  3  Swanst.  279j  r.  ;  Wit- 

ham  V.  Bland,  ib.  277,  n,  :  Bird  v.  LittUhaies,  ib.  299,  n.  ;  HamUyn  v.  Ley,  ib.  301,  n. ;  Blen- 
Mnsopp  V.  Blenkimopp,  12  Beav.  668,  583  ;  14  Jur.  777  :  1  De  G.  M.  &  G.  495,  499 :    16  Jur.  787. 

4  Bird  V.  lAttlehales,  ubi  sup. 

5  Desbroui  v.  Crommie,  Bunb.  272 ,  Howell  v.  Lord  Ooningsby,  1  Fowl.  Ex.  Pr.  161. 

6  Hinde,  138.    For  forma  of  order,  see  Seton,  1219. 

7  Davis  V.  Dams,  2  Atk.  24. 

8  1  Newl.  689. 

9  See  Seton,  1216  ;  and  tor  form  of  order,  see  ib.  1229,  No.  2. 

10  Angel  v.  Smith,  9  Vea.  336 ;  Lord  Pelham  v.  Diichess  of  Newcastle,  3  Swanst.  289,  n. 

i8 
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sequestrators  have  been  forcibly  dispossessed,  the  Court  will  com- 
pel restitution  to  them  of  the  property  of  which  they  were  so 
dispossessed.^ 

Where  lands  or  the  profits  of  lands  are  the  subject  of  a  suit,  and 
the  suit  has  been  duly  registered  as  a  lis  pendens,  the  title  is  bound 
from  the  filing  of  the  bill,  and  every  purchaser  pendente  lite  comes 
in  at  his  peril :  even  though  he  has  paid  a  bona  fide  consideration;^ 
but  in  other  cases,  unless  the  decree  or  order  operates  as  a  judg- 
ment, the  land  is  not  liable  till  sequestration  f  and  so,  where  an 
account  of  profits  is  decreed  against  a  trustee  of  land,  by  way  of 
execution  of  a  trust,  there,  the  person  only  is  charged  for  breach  of 
trust  in  not  applying  the  profits,  and  the  land  is  not  charged  but 
while  m  the  hands  of  the  trustee,  nor  then,  neither,  tUl  sequestration 
issued :  so  that  purchasers  before  sequestration  are  free.*  It  is  to 
be  observed,  however,  that  even  where  lands  are  collaterally  charged 
by  a  sequestration,  a  voluntary  conveyance,  executed  before  the 
sequestration  issued  for  the  purpose  of  defeating  it,  will  not  have 
that  effect;^  and  that,  in  Witham  v.  Bland,*^  where  a  personal 
decree  had  been  made  against  the  father,  upon  which  a  sequestra- 
tion issued.  Lord  Nottingham  revived  the  sequestration  against  the 
son,  who  was  also  the  heir  :  because  he  did  not  claim  as  heir,  but 
under  a  voluntary  conveyance,  executed  before  the  sequestration,  to 
defeat  the  decree.'^  A  sequestration  binds  from  the  time  of  award- 
ing it,  and  not  from  the  time  of  executing  it,  or  of  its  being  laid  on 
by  the  Commissioners.* 

When  any  person  claims  to  be  entitled  to  an  estate  or  other  pro- 
perty sequestered,  whether;  by  mortgage  or  judgment,  lease  or 
otherwise,  or  has  a  title  paramount  to  the  sequestration,  he  should 
apply  to  the  Court  to  direct  an  inquiry  whether  the  apphcant  has 
any  and  what  interest  in  the  property  sequestered.^  This  inquiry 
is  called  an  examination  pro  inter  esse  suo ;  and  an  order  for  such  an 

1  Lord  Felkam  v.  Duchess  of  Newcastle,  ubi  sup 

2  Crofts  V.  Oldfield,  3  Swanst.  278,  n.  ;  Bird  v.  Littlehales,  ib.  299,  n.  ;  flelfv.  Uadox,  1  Vern.  469. 

3  Bird  V.  Littlehales,  ubi  sup.  ;  Hairiblyn  v.  Ley,  3  Swanst.  801,  n.  :  1  Dick.  94  ;  Coulston  v.  Gar- 

di/ner,  3  Swanst.  279,  n. 

4  Crofts  T.  Oldfield,  3  Swanst.  278,  n. 

5  Coulston  V.  Gardiner,  3  Swanst.  279^  n. ;  Bird  v.  Littlehales,  ib.  299,  u.  ;  Hamblyn  v.  Ley,  ib.  301, 

n  :  and  see  Langley  v.  Bredon,  cited  ib.  284,  n. 

6  3  Swanst.  276,  n. 

7  See  Johnson  v.  Chippendale  2  Sim.  55,  64,  where  a  release  by  a  grantee  of  an  annuity  to  the  grantor, 

after  sequestration,  was  held  to  be  good. 

8  Burdett  v.  Rockley,  1  Vern.  58. 

9  The  mode  of  proceeding  is  the  same,  where  the  property  is  in  the  possession  of  a  receiver :  Anon. 

6  Ves.  287  ;  Angel  v.  SmMh,  9  Ves.  336 ;  Brooks  v.  Oreathead,  IJ.  &  W.  178  ;  Sussell  v.  The 
East  A  nglian  Railway  Company,  3  M'N.  &  G.  104, 113, 117, 126. 
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examination  may  be  obtained  by  a  party  interested,  as  well  where 
the  property  consists  of  goods  and  chattels  or  personalty,  as  where 
it  is  real  estate.^  Thus,  in  Martin  v.  Willis,^  a  person  claiming 
title  to  goods  seized  under  a  sequestration,  obtained  an  order  for  an 
examination  pro  interesse  suo,  and  in  the  meantime  that  the  goods 
might  be  restored  to  him  on  his  giving  security. 

An  order  for  the  inquiry  will  not  be  granted  till  after  the  seques- 
trators have  made  a  return :  because,  till  then,  it  cannot  ap- 
pear to  the  Court  what  is  sequestered.^  The  application  for 
the  order  is  usually  made  by  motion,  supported  by  affidavit  show- 
ing the  facts  under  which  the  claim  arises.* 

It  has  been  doubted  whether  a  plaintiff  can  compel  a  claimant  to 
be  examined  pro  interesse  suo  ;^  but  in  Bird  v.  Littlehales,^  an 
order  was  made  for  a  person  to  be  examined  pro  interesse  suo,  on 
the  application  of  the  plaintiff;  and  similar  orders  were  pronounced 
in  Hamblyn  v.  Lee'^  and  in  Jphnes  v.  Glaughton^  In  Bird  y.  Little- 
hales  the  order  was  made  in  consequence  of  the  defendant's  counsel 
having  stated,  in  answer  to  an  application  for  a  writ  of  assistance, 
that  the  defendant  had  assigned  the  property  for  a  valuable  con- 
sideration to  J..  B. ;  whereupon  the  Court  directed  that  A.  B.  should 
be  examined  pro  interesse  suo,  unless  he  showed  cause  to  the  con- 
trary.^ 

It  will  be  convenient  here  to  riotice  our  orders  and  decisions  on 
the  practice  of  examinations  pro  interesse  suo.  Our  Order  6 
abolishes  "  applications  to  be  examined  pro  interesse  suo ;"  and 
Order  398  provides  that  "  Any  party  who  might,  under  the  former 
practice,  have  moved  to  be  examined  pro  interesse  suo,  may  apply 
to  the  Court,  upon  motion,  for  such  relief  as  he  may  think  him- 
self entitled  to."  Order  899,  that  "  Notice  of  motion  is  to  be  served 
upon  the  defendant  or  defendants  at  least  three  weeks  before  the 

1  Lord  Pelham  v.  The  Duchess  of  Newcastle,  3  Swaust.  290,  ii.    See  our  Orders  398  to  401,  and 

Order  6,  as  to  examinations  pro  interesse  suo. 

2  In  Scaco.  10  May,  1745  :  1  Fowl.  Ex.  Pr.  160,  where  it  is  stated  that  this  order  was  directed  by  tha 

Court  to  be  made,  similar  to  that  in  Mackenzie  v    The  Marquis  of  Powis,e  July,  1739,  which 
was  settled  by  the  Court. 

3  Lord  Pelham  v   The  Duchess  of  Newcastle,  3  Swanst.  289,  n.  , 

i  Brnit  y  Pries*,  2  Dick.  640.    The  order  is  sometimes  made  at  Chambers,  on  summons.    For  form 
of  order,  see  Seton,  1220,  No.  1. 

5  Kaye  v.  Cunningham,  5  Mad.  406. 

6  3  Swanst.  299,  300,  n, 

7  Seton,  1220 ;  1  Dick.  94  ;  3  Swanst.  302,  n. 
7  Jac.  573. 

9  Bird  v.  Littlehales,  Eeg.  Lib.  1742,  A.  187. 
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day  fixed  for  the  application;"  Order  400  provides  that  "Within 
ten  days  from  the  service  of  the  notice  the  affidavits  in  answer 
must  be  filed ;  within  six  days  after  the  expiration  of  such  ten 
days,  the  affidavits  in  reply  are  to  be  filed,  and,  except  so  far  as 
these  affidavits  are  in  reply,  they  are  not  to  be  regarded  by  the 
Court,  unless  upon  the  hearing  of  the  motion  the  Court  gives  leave 
to  answer  them,  and  in  that  case  the  costs  of  such  affidavits,  and 
of  the  further  affidavits  consequent  upon  them,  are  to  be  paid  by 
the  party  moving,  unless  the  Court  orders  otherwise.  No  further 
evidence  on  either  side  is  to  be  used  upon  the  hearing  of  the  mo- 
tion, without  the  leave  of  the  Court;"  and  Order  401,  that  "On 
hearing  the  motion,  the  Court  may,  instead  of  either  granting  or 
refusing  the  motion,  give  such  directions  for  the  examination  of 
parties  or  witnesses,  or  for  the  making  of  further  enquiries,  or  for 
the  institution  of  any  suit  or  action,  as  the  circumstances  of  the 
case  may  require." 

The  right  to  be  examined  pro  interesse  suo  is  not  intended  for 
the  claimant's  benefit  exclusively,  but  rather  perhaps  for  the  benefit 
of  the  party  in  whose  interest  the  goods  claimed  are  seized.  It  is  a 
right,  however,  which  wiU  be  granted  at  the  instance  of  the  claim- 
ant.^ Under  a  sequestration  against  the  defendant,  property  on  his 
land  had  been  seized,  to  which  a  third  party  laid  claim,  and  which 
the  bailiff  released  to  the  claimant  upon  his  own  undertaking. 
Upon  enquiry  by  the  plaintiff  into  the  circumstances,  he  released 
the  property,  but  not  until  after  notice  given  by  the  claimant  of  a 
motion  in  the  nature  of  one  for  an  examination  pro  interesse  suo. 
It  was  held  that  the  claimant,  by  leaving  his  property  in  the  cus- 
tody of  the  defendant,  had  brought  the  difficulty  on  himself,  and 
was  therefore  not  entitled  to  the  costs  of  the  application.'' 

When  sequestrators  or  a  receiver  are  in  possession  of  property 
belonging  to  a  party,  and  a  person  claiming  that  property  adversely 
to  the  party  brings  an  action  at  Law  against  the  sequestrators  or 
receiver,  for  the  purpose  of  enforcing  his  claim,  the  Court  wiU  inter- 
fere by  injunction  to  prevent  the  person  claiming  from  proceeding 
with  ^he  action ;  for,  although  the  Court  will  sometimes  permit  a 
person  to   proceed  at  Law  against  the  sequestrators  or  receiver, 

1  Prentiss  v.  Brennan,  2  Grant,  682. 

2  Barvey  v.  Taylor,  1  Cham.  R.  368. 
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where  a  matter  is  in  fit  state  for  the  right  to  be  ascertained  by  a 
trial  at  Law,^  such  a  proceeding  cannot  be  adopted,  unless  the  per- 
mission of  the  Court  has  been  first  obtained.  This  was  settled  in 
ATigel  V.  Svrdih,^  where  the  rule  was  laid  down,  both  with  respect 
to  receivers  and  sequestrators,  that  their  possession  is  not  to  be  dis- 
turbed without  leave.^ 

Sometimes,  where  a  person  claiming  a  legal  right  to  property 
sequestered  has  made  an  application  for  an  inquiry  as  to  his  inte- 
rest, the  Court,  finding  his  right  to  be  clear  and  undisputed,  has  at 
once  made  an  order  in  his  favour,  without  an  inquiry.*  The  Court 
has,  also,  ordered  the  possession  of  the  property  claimed  to  be 
delivered  up  to  the  claimant,  upon  his  entering  into  good  and  suffi- 
cient security  to  restore  it,  in  case  the  decision  upon  his  claim  should 
be  against  him.^  In  the  case  of  Empringham  v.  Shorty  where  the 
sequestrator  took  possession  of  property  which  was  claimed  by  a 
third  person.  Sir  James  Wigram,  V.  C,  had  occasion  to  investigate 
the  practice  of  the  Court  in  trying  the  rights  of  parties  under 
sequestrations ;  and  he  came  to  the  conclusion,  that  it  is  perfectly 
clear  that,  in  such  cases  the  Court  exercises  a  discretion  :  observing, 
that  "  where  the  case  has  been  considered  to  admit  of  no  doubt,  the 
Court  has  determined  it  without  further  inquiry.  In  some  cases  ^ 
the  Court  has  ordered  the  parties  to  bring  an  ejectment ;  in  other 
cases,  where  the  sequestrator  has  found  a  person  in  possession 
of  the  property,  the  Court  has  ordered  a  writ  of  assistance  to  issue, 
unless  the  party  submitted  to  come  in  and  be  examined  pro  interesse 
suo.  The  Court  sees  what  is  necessary  to  be  done,  in  order  to  try 
a  question  of  right,  and  it  then  puts  it  in  the  way  of  trial"  ^ 

An  infant  applies  for  the  inquiry  by  his  guardian.^ 

If  it  appears  that  the  claimant  has  a  plain  title  to  the  property, 
the  sequestration  wiU  be  discharged  against  him  :  with  or  without 
Costs,  as  the  Court  may  determine  upon  the  circumstances  of  the 
case.^ 

1  Attomey-Oeneral  v.  Mayoi  of  Coventry,  1  P.  Wms.  308  ;  Anon.  6  Ves.  288  ;  Angel  v.  Smith,  9 

Ves  335. 

2  Ubisup. 

3  Johnes  v.  Claiighton,  Jac,  673 ;  Brooks  v.  Oreathead^l  J.  &  W.  178 ;  Mussell  v.  EMI  Anglian 

Maiiway  Company,  3  M'N.  &  G.  104,  117  ;  Crow  y.  Wood,  13  Beav.  271. 

4  Dimon  t.  Snath,  1  Swatisft.  467,  459. 

6  Wharam  v.  Broughton,  1  Ves.  S.  180,  181. 

6  3  Hare,  461. 

7  8  Hare,  470. 

8  Lord  Pelhatn  v.  Dueheas  of  Newcaide,  3  Stranst.  290,  n. 

9  Oilb.  For.  Bom.  81 ;  TMham  v.  Parker,  1  Sm,  &  a.  60« :  1  Jar.  N.  S.  992. 
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Where  sequestrators  are  in  the  possession  of  lands  or  tenements 
in  question  in  the  cause,  the  appointment  of  a  receiver  of  the  rents 
and  profits  of  those  lands  wiU  have  the  effect  of  discharging  the 
sequestration.'' 

Where  the  person  against  whom  sequestration  on  mesne  process 
has  issued  dies,  the  process,  being  personal,  not  only  abates  but 
falls  altogether,  and  cannot  be  revived ;  but  it  is  otherwise  where  it 
has  issued  for  non-performance  of  a  decree  :^  for  there,  the  seques- 
tration is  merely  abated  with  the  .suit,  and,  being  in  the  nature 
of  an  execution,  it  may  be  revived  against  the  personal  representa- 
tive of  the  person.'  If  tha  decree,  in  such  case,  is  for  a  mere  per- 
sonal demand,  the  sequestration  can  only  be  revived  against  the 
personal  representative,  and  not  against  the  heir  :*  unless  the  decree 
is  for  the  performance  of  a  covenant  in  which  the  heir  is  bound,  or 
for  the  land  itself  Where,  however,  the  land  descends  to  an  heir 
in  tail,^  or  to  a  purchaser ;  the  land,  of  course,  ceases  to  be  bound, 
unless  it  has  been  entailed  or  conveyed  away,  subsequently  to  the 
decree,  or  with  the  view  of  avoiding  the  eftect  of  the  sequestration. 

A  sequestration  against  the  lands  of  a  married  man  will  not  bind 
his  wife's  dower  after  his  death,  even  though  the  marriage,  took 
place  after  the  sequestration  issued  f  and  where  a  sequestration 
was  awarded  to  sequester  a  manor  and  other  real  estate  belonging 
to  a  defendant,  to  satisfy  a  decree,  out  of  which  manor  an  annuity 
was  secured  to  the  defendant's  wife,  which,  together  with  the  manor, 
had  been  sequestered  during  the  husband's  life  :  upon  the  applica- 
tion of  the  wife,  after  the  defendant's  death,  the  sequestration  was 
discharged,  as  far  as  respected  the  annuity.'^ 

A  sequestration  wUl  not  go  or  be  revived  against  an  heir  on  the 
death  of  the  ancestor,  unless  the  suit  be  revived  f  and  it  is  to  be 
noticed  that,  in  such  case,  the  suit  must  be  revived  against  the  heir  ; 
and  that  a  revivor  against  the  personal  representative  alone,  wiU 

1  Shaw  V.  Wright,-  3  Ves.  22,  24. 

2  Hawkins  v.  Crook,  3  Atk.  594 :  Univsxsity  College  v.  Foxcroft,  1  Vem.  166  ;  Ramshaw  v.'  Ctreen 

hill,  cited  1  Ves.  S.  183. 

3  Burdett  v.  Roekiey,  1  Vem.  58  :  Wharam  v.  Broughton,  1  Ves.  S.  180,  182,  183 ;  White  v.  Hay- 

ward,  2  Ves.  S.  461, 464  ;  Hyde  v.  Qreenhill,  1  Dick.  106 :  and  see  Tatham  v.  Parker,  1  Sm.  & 
G.  606  ;  1  Jur.  N.  S.  992.  . 

4  Burdett  v.  Rockley,  1  Vern.  68  ;  University  College  v.  Foxcroft.  ib.  166  ;  Wharam  v.  Broughton^ 

1  Ves.  S  180  ;  Hyde  v.  Greenhill,  uH  sup. ;  Marquis  of  Caermarthen  v.  Hawson,  3  Swanst.  294, 
298,  n. 
6  Earl  ofAthol  v.  Earl  of  Derby,  1  Clia.  Ca.  220. 

6  Burdett  v.  Roekiey,  1  Vern.  118. 

7  Proctor  v.  Reynol,  1  Cha.  Rep.  247  ;  Langley  v.  Breydon,  cited  2  Cha.  Oa.  46. 

8  Derby  v.  Arviram,  cited  2  Cha.  Ca.  46. 
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not  warrant  the  revivor  of  the  sequestration  against  the  heir.  ^ 
Where  a  sequestration  to  compel  the  performance  of  a  decree  had 
been  issued  against  a  person  who  subsequently  died,  it  was  held 
that  the  writ  could  be  revived  against  his  heirs.  Semhle,  that 
sequestration  issued  on  Tnesne  process  cannot  be  revived.^ 

The  proper  course,  where  there  is  an  abatement  of  the  suit  by  the 
death  of  the  plaintiff,  appears  to  be,  for  the  person  whose  property 
is  sequestered,  to  move  that  the  representative  of  the  plaintiff  may 
revive  the  suit  within  a  given  time,  or  else  that  the  sequestration 
may  be  removed.^  It  seems,  however,  that  where  sequestration  is 
upon  real  estate,  and  the  person  in  default  dies,  but  the  plaintiff 
does  not  revive  the  suit  against  the  real  representative,  the  person 
claiming  the  land  may  proceed  by  ejectment  to  recover  possession 
of  it,  and  that  the  Court  will  not  restrain  him.*  Where,  however, 
a  sequestration  is  in  force,  or  has  been  revived,  a  party  claiming  an 
interest  in  the  property  sequestered  ought  not  to  proceed  by  eject- 
ment or  other  action  to  recover  it,  but  should  apply  to  the  Court  for 
an  inquiry  as  to  his  interest. 

Where  a  sequestrator  abuses  his  power,  the  Court  will,  upon  re- 
presentation of  the  facts,  make  an  order  that  he  show  cause  why 
he  should  not  be  committed  and  pay  the  costs  ■  to  the  party  com- 
plaining.^ 

The  costs  of  a  sequestration  are  not  liquidated,  but  are  costs  to 
be  taxed.  The  fees  payable  to  the  commissioners  are  regulated  by 
the  nature  and  value  of  the  property.^  Sometimes  the  sequestra- 
tors have  been  allowed  a  poundage,  and  sometimes,  under  circum- 
stances of  trouble  and  expense,  a  specific  sum  in  solido^ 

Our  Order  297  provides  that  "  Every  person,  not  being  a  party 
in  a  cause,  who  has  obtained  an  Order,  or  in  whose  favor  an  Order 
has  been  made,  shall  be  entitled  to  enforce  obedience  to  such  Order 
by  the  same  process  as  if  he  were  a  party  to  the  cause  ;  and  every 
person  not  being  a  party  in  a  cause,  against  whom  obedience  to  an 

1  See  Burdett  v.  Boekley,  1  Vern.  ed.  Raithby,  68,  n. 

2  l}urley  v.  Heyers,  3  Cham.  R.  102. 

3  See  White  v.  Sayward,  2  Ves.  S.  462,  464. 

i  Bwrdett  v.  RocHey,  vU sup. ;  Eeg.  Lib.  1681,  A.  671 ;  1682,  A.  184. 
6  Lord  Pelhem  v.  Lord  Harley,  3  Swanst.  291,  n. 

6  Braithwaite's  Pr.  241. 

7  1  Turn.  &  Ven.  125  ;  Wood  v.  Freeman,  2  Atk.  642  ;  and  see  Hawkins  v.  Crook,  3  Atk.  694. 
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Order  of  the  Court  may  be  enforced,  shall  be  liable  to  the  same 
process  for  enforcing  obedience  to  the  Order  as  if  he  were  a  party 
to  the  cause."  And  Order  294,  that  "  It  shall  not  be  necessary  to 
issue  a  writ  of  attachment  or  injunction  upon  an  Order  for  delivery 
of  possession,  but  the  party  prosecuting  the  Order,  upon  filing  with 
the  Clerk  of  Records  and  Writs  an  affidavit  of  service  of  the  samC) 
and  of  non-compliance  therewith,  shall  be  entitled  without  further 
Order  to  a  writ  of  assistance. 

It  may  here  be  mentioned  that  Order  464  provides  that  "In  a 
suit  for  foreclosure  or  for  redemption,  the  mortgagor  or  other  person 
entitled  to  the  Equity  of  redemption,  being  in  possession  of  the 
premises  foreclosed,  may  be  ordered  to  dehver  up  possession  of  the 
same  upon  or  after  final  Order  of  foreclosure,  or  for  the  dismissal 
of  the  bill,  as  the  case  may  be." 

The  affidavit  need  only  show  that  the  order  was  not  complied 
with  within  the  time  limited :  it  need  not  show  an  existing  non- 
compliance at  the  time  the  application  for  the  writ  is  made.^  The 
copy  of  the  decree  or  order  served  need  not  be  endorsed  with  the 
notice  required  previously  to  the  issue  of  an  attachment;  but  the 
writ  will  be  issued  notwithstanding  the  copy  of  the  decree  or  order 
was  so  endorsed.^ 

In  preparing  the  writ,  the  language  of  the  decree  or  order  should 
be  followed.* 

The  writ  is  lodged  with  the  sheriff"  of  the  county,  and  is  executed 
in  the  name  of  the  sheriff".  The  Court  will  enjoin  an  action  brought 
against  a  sheriff's  officer,  in  respect  of  his  acts  under  the  writ  • 
although  damages  are  claimed  against  him  for  taking  chattels  not 
included  in  the  order.* 

Process  of  contempt  for  non-performance  of  a  decree  or  order,  has 
the  same  effect  in  preventing  the  party  from  being  heard,  as  the  like 
process  for  not  appearing  or  answering  ;  and  the  contempt  may  be 
cleared,  waived,  or  discharged,  in  nearly  the  same  manner. 

1  Webster -v.  Taylor,  18  Jur.  869,  V.  C.  W. 

2  Bower  v.  Cooper,  2  Hare,  412  ;  Braithwaite's  Pr.  158  ;  Seton,  1229. 

3  Braithwaite's  Pr.  158. 

i  Walker  T.  MicMethwcnte,  1  Dr.  &  S.  49. 
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In  addition  to  the  processes  already  mentioned  of  receiving  moneys 
directed  to  be  paid  by  an  order  of  the  Court,  it  is  provided  by  the 
Arrest  and  Imprisonment  Act  (Con.  Sta.  U.  C.  C.  24,  S.  19)  that 
"  For  the  purpose  of  enforcing  payment  of  any  money,  or  of  any 
costs,  charges  or  expenses  payable  by  any  decree  or  order  of  the 
Court  of  Chancery ;  or  any  rule  or  order  of  the  Court  of  Queen's 
Bench,  or  Common  Pleas,  or  any  decree,  order  or  rule  of  a  County 
Court,  the  person  to  receive  payment  shall  be  entitled  to  Writs  of 
Fieri  Facias,  and  Venditioni  Exponas  respectively  against  the 
property  of  the  person  to  pay,  and  shall  also  be  entitled  to  attach 
and  enforce  payment  of  the  debts  of  or  accruing  to  the  person  to 
pay,  in  the  same  manner  respectively  and  subject  to  the  same  rules. 
as  nearly  as  may  be,  as  in  the  case  of  a  judgment  at  law  in  a  civil 
action  :  and  such  Writs  shall  have  the  like  effect  as  nearly  as  may 
be,  and  the  Courts  and  Judges  shall  have  the  same  powers  and 
duties  in  respect  to  the  same,  and  in  respect  to  the  proceedings 
under  the  same,  and  the  parties  and  Sheriff  respectively  shall  have 
the  same  rights  and  remedies  in  respect  thereof,  and  the  Writs  shall 
be  executed  in  the  same  manner  and  subject  to  the  same  conditions 
as  nearly  as  may  be,  as  in  the  case  of  like  Writs  in  other  cases ;  but, 
subject  to  such  general  orders  and  rules  varying  or  otherwise 
affecting  the  practice  in  regard  to  the  said  matters,  as  the  Courts 
respectively  may  from  time  to  time  make  under  their  authority  in 
that  behalf." 

It  is  irregular  to  take  out  a  fi.  fa.  the  instant  costs  have  been 
taxed  without  allowing  a  reasonable  time  to  the  Solicitor  whose 
chent  has  to  pay  them,  to  communicate  the  result  of  the  taxation. 
A  retaining  fee  of  $20  is  not  taxable.^  A  Sheriff,  in  his  advertise- 
ment of  sale  of  lands  seized  under  a  fi,.  fa.  from  this  Court,  had 
described  them  as  the  lands  of  the  defendant,  when  they  were  those 
of  the  plaintiff,  on  an  application  or  notice  the  return  was  allowed, 
to  be  amended  on  payment  of  costs  of  the  motion.^  The  Court  will 
grant  an  order  for  the  examination  of  the  defendant  for  the  purpose 
of  ascertaining  what  debts  are  due  the  defendant  under  the  Statute, 
with  a  view  of  garnishing  such  debts.^  Where  an  application  is 
made  to  compel  a  garnishee  to  pay  over  to  the  creditor  debts  due  by 

1  CwUen  V.  CvMen,  2  Cham.  E.  94,  citing;  Perkins  v.  The  National  Assurance  and  Investment  As  -o- 

cialion,  2  H.  &  N.  71 ;  Cruiekshank  v.  Moss,  8  L.  J.  N.  S.  439 ;  Henry  v.  Crnti.  Sank,  17  rj  C 
Q,  B,  104  ;  Jones  v.  B.  V.  C,  V.  C.  Mowat,  8  October,  1867.  '     ' 

2  M'Cann  v.  Eastwood,  2  Cham.  R.  182. 

3  Bostwick  V.  Shortis,  1  Cham.  E.  69. 
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him  to  the  debtor,  -which  have  been  garnished,  notice  must  be  served 
on  such  garnishee.^  An  award  for  an  amount  together  with  costs 
having  been  made  in  favor  of  a  party,  the  costs  were  taxed  by 
consent,  and  the  amount  promised  to  be  paid  to  the  solicitor  of  the 
party  ordered  to  receive  such  costs.  A  garnishee  order  was 
subsequently  obtained  by  a  third  party,  under  which  the  amount 
awarded  and  the  costs  were  paid  over  to  such  third  party  with 
notice,  however,  of  the  solicitors'  lien  for  the  costs ;  under  these 
circumstances  a  motion  made  to  stay  proceedings  to  enforce  payment 
of  the  costs  under  the  award  at  the  instance  of  the  solicitor  to  whom 
they  were  payable  was  refused  with  costs.^  A  debt  due  to  an 
administrator  in  his  representative  character  cannot  be  attached  to 
answer  a  debt  due  by  the  administrator  in  his  private  capacity.^  A 
creditor  applying  for  a  garnishee  order  is  not  entitled  to  the  costs  of 
the  application.* 

It  may  be  observed  generally,  that  the  object  of  the  Statute  just 
referred  to  was  to  render  the  practice  in  Chancery  as  to  Writs  of  fi. 
fa.  goods,  fi.  fa.  lands,  Venditioni  Exponas  in  both  cases,  and  as  to 
garnishment  as  similar  to  that  established  in  the  Common  Law 
Courts  as  possible.  The  Court  has  abstained  from  making  any 
orders  on  these  subjects,  and  the  practitioner,  therefore,  will  be 
guided  by  the  Common  Law  practice,  applying  it,  as  near  as  may 
be,  to  the  principles  of  this  Court. 

The  Sheriff  levying  under  a  Writ  oiji.  fa.  issued  by  the  Court  of 
Chancery,  is  not  entitled  to  an  injunction  to  restrain  proceedings 
against  him  by  strangers  to  the  suit.^  The  Court  will  not  hold  a 
party  who  has  been  in  contempt  for  not  obeying  an  order,  in  gaol 
for  non-payment  of  the  costs  occasioned  by  his  contempt.^ 

Where  part  only  of  a  debt  directed  to  be  paid  by  an  order  had 
been  levied  under  a,  fieri  facias,  the  Court  refused  to  make  an  order 
for  the  payment  of  the  balance  ;  but  directed  an  inquiry  as  to  the 
amount  due,  and  ordered  payment  thereof  within  ten  days  after  the 
date  of  the  Chief  Clerk's  certificate.^ 

1  Re  English,  1  Cham.  B.  197. 

2  M'Lean  v.  Beatty,  1  Cham.  R.  138. 

3  Bowman  v.  Bovmian,  1  Cham.  R,  172. 

4  Evans  v.  Evans,  1  Cham.  R.  248. 

6  Jtock  V.  Cook,  2  De  G.  &  Sma.  493  ;  12  Jur.  967,  2  Phil.  691 

6  Phetrill  v.  Fherrill,  2  Cham,  R.  444. 

7  Hipkms  v.  Hipkins,  28  L.  J.  Ch.  612,  V.  C.  S. 
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Officers  and  attendants  upon  the  Court,  suitors  and  witnesses,  are 
to  have  privilege  eundo,  redeundo,  et  morando,  for  their  necessary 
attendance ;  but  not  otherwise  ;  and  where  any  of  them  are  arrested 
at  such  times  of  necessary  attendance,  it  is  a  contempt  of  Court.^  A 
solicitor  who  is  proceeding  to  the  Court,  to  attend  to  his  professional 
business  there  pending,  is  privileged  from  arrest;  and  the  question 
in  such  cases  is,  whether,  at  the  time  of  his  arrest,  he  was  hoiia  fide 
proceeding  in  a  direct  line  to  or  from  the  Court"  The  solicitor  is 
also  privileged  if  he  is  on  his  way  to  attend  an  appointment  at  the 
offices  of  the  Court.^  If  the  first  arrest  is  bad,  aU  the  detainers 
lodged  under  it  are  so.*  The  application  to  discharge  must  be  made 
to  that  Court  of  which  the  proceeding  is  a  contempt.^ 

Any  one  who  uses  violence  or  abusive  language  to  a  person 
serving  the .  process  or  orders  of  the  Court,  or  uses  scandalous  or 
contemptuous  words  against  the  Court  or  the  process  thereof,  is 
liable  to  be  committed  upon  motion,  on  notice  to  the  person  so 
^offending.®  It  seems,  that  where  the  contempt  is  established  by 
one  witness  only,  an  ex  parte  motion  for  an  order  nisi  should  be 
made  in  the  first  instance  :  in  other  cases,  notice  of  motion  should 
be  given.' 

1  Ord,  of  1618,  No.  86.     See,  as  to  barristers :  Anon.  1  Y.   &  C.  Ex.  331 ;  as  to  solicitors  :  Bx  parte 

Ledvnch,  8  Ves.  598 ;  Gascoygne's  Case,  14  Ves.  183  ;  Castle's  Case,  16  Ves.  412  ;  Attorney-Gen- 
eral V.  Leatkersellers'  Company,  7  Beav.  157  ;  Jones  v.  Rose,  11  Jur.  379,  L.  C.  :  Eyre  v.  Bar- 
row, i  Jur.  N.  S,  652  ;  6  W.  R.  767,  V.  C.  S.  ;  Re  Jewitt,  10  Jur.  N.  S  814 :  12  W.  R.  945,  M.  R  ; 
as  to  suitors  and  witnesses :  Moore  v  Booth,  3  Ves.  350  ;  Ex  parte  Byne,  1  V.  &  B  316  ;  Jjist's 
Case,  2  V.  &  B.  374  ;  Orchard's  Case,  5  Russ.  169  ;  Gihhs  v.  PMUipbon,  1  R.  &  M.  19,  21 ;  Attor- 
'  ney-General  v.  Skinners'  Company,  8  Sim.  377  ;  C.  P.  Coop.  1  ;  Ploiner  v.  Macdomtugh,  1  De 
G.  &  S.  23i:  S.  C.  nom  Plumer  i.  Macdonald,  11  Jur.  899  ;  Sewton  v.  Askew,  6  Hare,  319  ;  13 
,  ,  Jur.  186 ;  AndrevKS  v.  Walton,  1  M'N.  &  G.  380,  389 ;  14  Jur.  260 ;  and  see  Seton,  1238.  As  to 
the  privileg'e  and  practice  at  law,  see  Chitty's  Arch.  768. 

2  Per  Lord  Langdale,  in  Attorney-General  v.  Leathersellers'  Company,  ubi  sup, ;  and  see  Jones  t. 

Rose,  and  Eyre  v.  Barrow,  ubi  sup. 

3  JSyre  v.  Barrow,  and  Re  Jewitt^  ubi  sup, ;  and  see  Moore  v.  Booth,  ubi  &u,p. 

4  Ex  parte  Ledwieh,  ubi  sup.  ;  and  see  Hooper  v.  Lane,  6  H.  L.  Ca.  443 ;  3  Jur.  N.  S.  1026. 

5  IdsBs  Case,  and  Newton  v.  Askew,  ubi  sup. ;  and  see  Eyre  v.  Barrow,  itbi  sup. 

6  OMer  of  May,  1661.    See  Anon.  2  Atk.  471 ;  Anon,  i  Ves.  S.  520  ;  Van  v.  Price,  1  Dick.  91 ;  Wil- 

liams y.  Johns,  ■  2  Dick.  477  ;  1  Mer.  303,  n.  'd)  ;  Elliot  v.  Halmarach,  1  Mer.  302 ;  Wellesley's 
Case,  2  R.  &  M.  639  :  Lechrnere  Charlton's  Case,  2  M.  &0.  316  :  Ex  parte  VanSandau,  1  Phil.  445, 
605 ;  Re  Keane,  cited  Seton.  865  ;  and  see  Smith  v.  Lakeman,  2  Jur.  N.  S.  1202,  V.  C.  S.  ;  Cole- 
man V.  West  Hartlepool  Railway  Company,  8  W.  R.  734,  V  C.  W.  ;  Pelkin  v.  Lord  Herbert, 
10  Jur.  N.  S.  62  ;  ,12  W.  R.  241,  V.  C.  K.  Privilege  of  Parliament  is  no  protection  ;  Wellesley's 
Case,  and  Leohmere  Charlton's  Case,  w&i  ^tp. 

7  See  Setoii,  1239.     For  forms  of  order  discharging  a  special  contempt,  see  Seton,  1237. 
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CHAPTER  XXII. 

TRIALS   OF     QUESTIONS     OF     FACT,   AND    ASSESSMENTS     OF   DAMAGES. 


Section  I. — In  what  cases  directed. 

It  was  formerly  the  practice  of  the  Court,  in  certain  cases  where 
legal  rights  were  involved,  or  where  there  was  great  difficulty  in 
deciding  upon  facts,  to  give  the  parties  leave  to  bring  an  action,  or 
to  direct  an  issue  to  be  tried  by  a  jury,  in  a  Court  of  Common  Law. 
But  now  it  is  provided  by  the  Chancery  Act  (C.  12.  Con.  Sta.  U.  C, 
S.  69)  that  "  In  any  case  in  which  the  Court  requires  an  issue  to  be 
tried  by  a  jury,  it  shall  not  be  necessary  to  commence  any  feigned 
action  in  a  Court  of  Law,  but  upon  an  office  copy  of  the  decree  or 
Order  directing  the  trial  of  the  issue,  being  entered  for  trial  in  the 
same  manner  as  a  Nisi  Prvus  record  is  entered,  the  issue  shall  be 
tried  at  the  Assizes,  or  at  the  Sittings  of  a  County  Court  in  Upper 
Canada,  in  the  same  manner  as  issues  are  tried  in  actions  brought 
in  the  Superior  Courts  of  Law,  or  in  the  County  Courts,  and  the 
finding  of  the  Jury  shall  be  endorsed  upon  such  office  copy  and 
signed  by  the  presiding  Judge,  and  the  office  copy  sljall  be  trans- 
mitted to  the  Registrar  of  the  Court  of  Chancery,  or  instead  of  di- 
recting an  issue  to  be  tried  at  Law,  the  Court  may  try  the  same  by 
a  jury  without  the  intervention  of  a  Court  of  Common  Law,  and 
may  issue  a  precept  or  order  directed  to  the  Sheriff  of  any  county 
the  Court  sees  fit,  requiring  him  to  strike  and  summon  a  jury  for 
that  purpose,  and  at  the  trial  one  Judge  or  more  of  the  Court  of 
Chancery  may  sit  or  preside."  This  clause  is  similar  in  effect  to 
the  Imperial  Statute  25  and  26  Vic.  C.  42,  S.  1,  2,  and  the  EngUsh 
decisions  on  it  will  be  found  applicable  in  this  Province.^ 

i  Baylis  V.  Watkins,  8  Jur.  N.  S.  1165,  L.  JJ.;  Egmont-v.  Darelly  1  H.  &  M.  563  :  Eadin  v.  Firik^ 
ii>-  573  '  young  v.  Fernie,  1  De  G.  J.  &  S.  353  ;  10  Jur.  N.  S.  58  :  JRg  CatfwUc  Publishing  and 
Bookselling  Company,  10  Jur.  N.  S.  192  :  12  W.  R.  455,  M.  R.  ;  2  De  G.  J.  &  S.  116  ;  10  Jur.  N. 
S.  301,  L.  }].  ;  Williams  v.  Williams^  33  Beav.  306  ;  Cowgill  v.  Rhodes,  ib,  310 ;  Freeman  v. 
Tottenham  and Hampstead  Railway  Company,  11  Jur.  N.  S.  107,  V.  C.  S.  ;  ib,  256,  L.  JJ.  ;  and 
see  Curlewis  v.  Catter,  9  Jur.  N.  S.  1148  ;  12  W.  R.  97,  V.  C.  S.  ;  Copeland  v.  Webb,  i  N.  R. 
119,  V.  C.  K.  ;  Davenport  v.  Jepson,  ib.  173,  L.  JJ.  ;  "Johnson  v.  Wyatt,  1  Dc  G.>J.  &  S.  18  :]9 
Jur.  N.  S.  1333 ;  Davenport  v.  Goldberg,  a  H.  &  M.  282. 
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It  seems  that  the  Court  will  now  direct  a  question  of  fact  to  be 
tried  before  itself,  or  a  Court  of  Common  Law,  only  in  those  cases 
in  which  it  would  formeiiy  have  given  the  parties  leave  to  bring 
an  action  at  law,  or  would  have  directed  an  issue.^  It  is  necessary, 
therefore,  to  consider  the  rules  which  regulated  the  practice  of  the 
Court  in  this  respect. 

Whenever  the  equitable  title  of  the  plaintiff  depended  upon  his 
legal  title,  and  the  latter  was  disputed,  it  was  formerly  the  practice 
to  require  him  to  establish  his  legal  title  by  an  action,  before  grant- 
ing any  equitable  relief  Cases  of  this  kind  occur  most  frequently 
where  the  Court  is  asked  to  restrain  the  commission  of  acts  which 
are  injurious  to  the  legal  title  ;  and  wiU,  therefore,  be  more  appro- 
priately discussed  in  the  Chapter  on  Injunctions. 

Our  Order  539  provides  that  "  Where,  according  to  the  former 
practice,  the  Court  was  in  the  habit  of  refusing  equitable  relief 
until  the  party  seeking  such  relief  had  established  his  legal  title  or 
right  in  a  proceeding  at  Law,  the  Court  will  itself  determine  such 
title  or  right,  without  requiring  the  party  seeking  relief  to  proceed 
at  Law  to  establish  the  same  ;  but  the  Court  may  require  the  right 
or  title  to  be  established  at  law  whenever  it  considers  that  course 
expedient." 

Where  there  was  contradictory  evidence  between  persons  of 
equal  credit,  who  had  equal  opportunities  of  information,  and  the 
evidence  was  so  equally  balanced  on  both  sides  that  it  became 
doubtful  which  scale  preponderated,  an  issue  was  in  general  directed, 
in  order  that  the  Court  might  be  satisfied,  by  the  verdict  of  a  jury, 
of  the  truth  or  falsehood  of  the  facts  controverted ;  ^  but  if  the 
Court  was  able  to  come  to  a  conclusion  satisfactory  to  its  own 
rnind,  an  issue  was  not  directed,  however  conflicting  the  evidence 
might  be.^ 

There  were  cases,  also,  where  the  Court  directed  issues,  although 
there  was  no  contradictory  evidence,  or  any  matter  to  embarrass 
the  Court,  or  to  prevent  its  coming  to  an  immediate  decision  upon 

1  See  George  y.  Whit-more^  26  Beav.  5S7  ;    Bradley  y.  Bevingtatit  4  Drew.  511;  5  Jur.  N.  8.562: 

Morrison  v.  Barrow,  1  De  G  F.  &  J,  633,  639  :  Peters  v.  Rule,  5  Jur.  N.  S.  61  :  7  W.  R.  i/r, 
v.  C.  W.  ;  Egmont  v.  Darell,  i  H.  &  M.  363  ;  Eaden  v.  Firth,  ib  573 ;  and  see  Davenport  v. 
Goldberg,  a  H.  &  M.  282. 

2  2  Mad.  Pr.  476,  2nd  ed. ;  621  3rd  ed.  ;  Stokes  v.  Edmeades,  i  M'Cl.  &  Y.  436. 

3  RoHnson  v.  Anderson,  7  De  G.  M.  h  G.  239  :  see,  however,  Collins  v.  Saurey,  4  Bro.  P.  C.  Ed. 

Toml.  692  ;  Mason  v.  Mason,  x  Mer.  308,  313. 
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the  evidence  before  it.  Such  cases,  however,  were  principally  con- 
fined to  those  in  which  the  common  law  invested  a  party  fiUihg  a, 
particular  situation  with  certain  rights,  of  which  it  was  the  object 
of  the  suit  to  divest  him.  Thus,  an  heir  at  law  was  so  far  regarded 
by  the  Courts,  that  it  was  considered  that  all  freehold  estates  of 
which  his  ancestors  died  seised,  or  to  which  he  was  entitled  at  the 
time  of  his  death,  were  vested  in  him,  unless  it  was  shown  that  the 
ordinary  course  of  descent  had  been  interrupted  by  the  ancestor 
having  executed  a  will ;  and  so  strongly  did  Courts  of  Equity  con- 
sider the  claim,  that  they  would  not,  if  the  heir  objected  to  it,  even 
where  the  evidence  before  them  was  such  as  to  leave  no  ground  for 
doubt  upon  the  subject,  take  upon  themselves  to  establish  awiU 
affecting  real  estate,  without  previously  having  the  opinion  of  a 
jury  upon  an  issue  devisavit  vel  non} 

In  the  case  also  of  a  rector,  his  common  law  right  to  all  the 
tithes  of  his  parish  was  considered  so  strong  that  the  Court  would 
not  take  upon  itself  the  responsibility  of  deciding  against  it,  even 
upon  the  most  indubitable  testimony,  if  the  rector  thought  proper 
to  insist  upon  having  it  tried  by  a  jury.^  Thus,  in  all  cases,  the 
right  of  a  rector  to  an  issue  to  try  the  validity  of  a  modus  or  com- 
position in  lieu  of  tithes  was  considered  indisputable ;  and  the  same 
rule  was  extended  to  a  vicar,  who  had  established  his  general  right 
to  the  tithes  in  question  under  his  endowment.^  But  the  rule  only 
applied  where  the  title  to  the  tithes  was  undisputed  :  for  if  the 
occupiers  set  up  and  proved  a  different  title,  such  as  a  distinct 
grant  of  tithes  to  the  persons  under  whom  they  claimed,  supported 
by  evidence  of  constant  non-payment  to  the  rector,  to  rebut  which 
there  was  no  evidence  on  the  part  of  the  rector,  he  was  not  con- 
sidered entitled  to  an  issue.* 

Even  an  heir  at  law  might,  by  his  conduct,  deprive  himself  of 
his  right  to  an  issue  to  try  the  validity  of  a  will :  as  where,  if  the 
administration  under  the  will  would  affect  the  real  estate,  which 
was  subjected  to  the  payment  of  debts,  he  at  first  opposed  the  pro- 

1  LordFingalv.  Blaks,  i  Moll.   113  :   Tnckerw.  Sa7iger,   i  M'Cl.  &  Y.,  425  ;  Cooke  v.   Owlmondely , 

2  M'N.  &  G.  18,  26  ,  II  Jur.  702,  V.  C.  E.  ;  S.  C  nom  Cooke  v.  Turner,  15  Sim.  611,  623  ;  Boyse 
V.  Rosshoroiigh,  Kay,  71  ;  18  Jur.  205  :  3  De  G.  M.  cSi  G.  817  ;  3  Jur.  N.  S.  373  ;  i  K.  &  J.  124, 
502  ;  Taylor  v.  Broiu7t,  10  W.  R.  361,  M.  R.  ;  Eginont  v.  Darell,  i  H.  &  M.  563. 

2  Williams  v.  Price,  4  Pri.  156. 

3  Adams  V.  Evans,  ib.   14. 

4  See  iVilTnotv.  Kellaby,  Daniell,  116;  S.  C.  nom..    IVilmotv.  Hellaby,  5  Pri.   355,  and  cases  there 

cited  ;  see  also,  Barker  v.  Baker,  Wightw.  397. 
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bate,  and  then  withdrew  his  opposition,  and  stood  by  and  allowed 
the  executors  and  devisees  to  pay  away  large  sums  of  money  under 
the  will  ;^  or  where,  upon  a  bill  to  perpetuate  the  testimony  of  the 
witnesses  to  the  will,  he  did  not  cross-examine  the  witnesses,  but 
took  his  costs  as  a  disinherited  heir  f  or  where  he  acquiesced  in 
the  will,  in  such  a  manner  as  would  bar  his  possessory  rights  at 
Law,  (namely,  for  twenty  years,)  and  put  the  party  claiming  under 
it  in  a  worse  situation  than  he  wonld  otherwise  have  been  in  had 
he  disputed  the  will  originally  ;^  or  where  the  will  in  question  in 
the  suit  had  been  traced  into  his  possession,  but  he  did  not  produce 
it  ;*  or  where  he  admitted  the  will  in  issue  in  the  suit,  but  alleged 
that  it  had  been  revoked  by  a  subsequent  will  in  his  favour,  and 
did  not  produce  any  evidence  of  the  revocation.* 

Where,  however,  the  heir  at  law  had  been  a  party  (but  not  in 
that  character,)  to  proceedings  in  the  Ecclesiastical  Court,  and 
before  the  Judicial  Committee  of  the  Privy  Council,  by  which  the 
validit}''  of  the  will,  as  to  personalty,  was  established,  he  was  held 
not  to  have  thereby  waived  his  right  to  an  issue  devisavit  vel 
non.^ 

In  a  creditors'  suit,  the  Court  would  not  grant  an  issue  devis- 
avit vel  non :  because  the  right  of  the  creditors  was  paramount  to 
the  rights  of  those  claiming  under  the  will,  or  of  the  heir.^ 

The  right  of  an  heir  at  law  to  an  issue  was  one  which  he  might 
waive ;  and,  even  in  the  case  of  an  infant,  if  his  counsel  thought  it 
clear  that  there  was  no  ground  to  dispute  the  will,  he  was  justified 
in  declining  an  issue.^ 

If  an  adult  heir  at  law  refused  an  issue,  on  the  hearing  of  the 
cause,  the  Court  would  establish  the  will  against  him  ;  though  he 
did  not  admit  the  will  by  his  answer.^ 

1  Pike  V.  //oare,  Amb.  428  ;  2  Eden.  1S2. 

2  '/6ui. 

3  Tucker  v.  Sanger,  M'Cl   424  ;  i  M'Cl.  &  Y.  425  ;  13  Pri.  119 ;  Man  v.  Ricketis,  7  Beav.  93,  loi  : 

8  Jur.  159  ;  AiFd.   i  H,  L.  Ca.  472,  norfl.  Ricketts  v.  Turguand, 

4  Hampden  v.  Hanipdeji,  3  Bro.  P.  C.  Ed.  Toml.  550  ;  Dalston  v  Coais^vorih,  i  P.  Wms.  730  ;  Hayne 

V-  Hayne,  i  Dick.  18  ;   Woodroffe  v.  Wood,  ib.  32  ;   Williams  v.    IVilliajns,  33  Beav,  306 ,  and  see 
C(yivgill\.  Rhodes,  ib.  310. 

5  IVkilaker  v.  Newman,  2  Hare,  299,  303  ;  7  Jur.  231. 

6  Stacey  v.  Spratley,  2  De  G.  &  J.  94  :  5  Jur.  N.  S.  28. 

7  Spikemell  v.  Hothain,  9  Hare,  73. 

8  Levy  v.  Levy,  3  Mad.  245 

9  Jackson  V.  Barry,  2  Cox,  225. 
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Except  in  the  cases  of  an  heir  at  lawj  or  of  a  rector  or  vicar,  who 
were  entitled  to  issue  as  a  matter  of  right,  the  granting  of  an  issue 
by  a  Court  of  Equity  was  entirely  a  matter  of  discretion  in  the 
Court :  which  it  would  not,  however,  exercise  without  due  delibe- 
ration,^ and  a  mistake  in  the  exercise  of  which  was  a  just  ground 
of  appeal ;  and,  therefore,  if  the  Court  refused  an  issue,  and  the 
Court  of  Appeal  thought  that  the  contrary  decision  would  have 
been  a  sounder  exercise  of  discretion,  it  would  rectify  the  ojder  of 
the  Court  below  accordingly  j^  and  so,  where  the  House  of  Lords 
thought  that  the  Court  below  had  directed  issues  improperly,  it  re- 
versed the  order  directing  the  issues,  and  remitted  the  cause,  with 
directions  to  the  Judge  to  decide  upon  the  matter  himself  ^ 

The  Court  refused  an  issue,  where,  though  the  facts  were  contro- 
verted, it  saw  clearly  that,  even  if  found  to  be  as  the  party  asking 
for  the  issue  alleged  them  to  be,  the  party  would  not  in  law  be  en- 
titled to  relief  Thus,  where  a  mod/ws  was  clearly  invalid  as  laid, 
the  Court  refused  to  grant  an  issue,  but  decided  upon  the  point  of 
law  ;*  and  so,  where  the  defence  to  a  bill  for  tithes  was  a  mere  pre- 
scription in  non  decvmando,  without  any  colour  of  title,  the  Court 
would  not  send  it  to  a  jury  :  because  such  a  prescription  was  no 
defence,  even  where  the  bill  was  iDrought  by  a  lay  impropriator.  ^ 

Where,  also,  it  was  obvious  that  the  finding  of  a  jury  could  be 
in  no  other  way  but  one,  an  issue  was  refused.  Thus  where,  in  a 
•  suit  for  tithes,  a  legal  exemption  was  set  up,  which  was  supported 
by  proof  of  non-payment  to  the  rector,  for  a  very  long  period  of 
time,  but  no  satisfactory  evidence  was  given  of  the  legal  origin  of 
the  claim  for  exemption,  and  the  Court  was '  satisfied  that  it  was 
impossible  to  throw  any  further  light  upon  the  subject  than  was 
afibrded  by  the  evidence  abeady  before  it,  an  issue  was  refused : 
because  the  Court  was  of  opinion  that,  if  the  evidence  was  pre- 
sented to  a  jury,  they  would  not  be  justified  in  finding  that  such 
an  exemption  ever  existed.^  So  in  tithe  cases,  where  the  Court  was 
of  opinion  that  a  modus,  as  set  up  by  the  answer,  even  if  proved, 

1  Short  V.  Lee,  2  J.  &  W.  464,  497  ;  O'Confwr  v.  Cook,  6  Ves.  665,  671 ,  Boyse  v.  Rossborough,   i  K. 

&  J.  124,  139  ;  Hop-ivood  V   Earl  of  Derby,  i  K.  &  J  355,  262  ;  Davenport  v,  Goldberg,  2  TI.  & 
M.  282.     For  cases  in  which  issues  have  been  directed,  see  Seton,  983,  ei  seq. 

2  See  Bamison  v.  Bampsoti,  3  V.  &  B.  41.  „      ,     ,  ,„.     ,  ., 

3  Nicol  V.  Vaughan,  i  Dow.  &  C.  420  ;  s  Bhgh.  N.  S.  505  :  see  also  S.  C.  nom    Earl  of  Wmcliilsea 

V.  Garetty,  i  M.  &  K.  253. 

4  Blackburn  v.  Jepson,  3  Swanst.  132. 

5  Berney  v.  Haivey,  17  Ves.  119,  127. 

6  Ross  V.  Aglionty,  4  Russ.  4891  494.  498. 
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■would  be  bad  in  law,  it  would  decree  an  account  against  the  de- 
fendants, without  directing  an  issue  to  try  the  A'-alidity  of  the 
TTiodus}  Upon  the  same  principle,  although  there  was  evidence 
of  a  continued  'adulterous  intercourse  between  a  married  woman 
and  her  paramour,  the  Court  refused  to  grant  an  issue  to  try  the 
legitimacy  of  her  child  :  because  there  was  also  evidence  of  such 
access  between  the  husband  and  his  wife  as  was  consistent  with 
the  presumption  of  the  child's  legitimacy.^ 

In  The  Bishop  of  Winchester  v.  Fournier,^  a  case  of  Bridge  v. 
-Eddows  is  mentioned,  where  the  bill  sought  to  have  a  forged  bond 
delivered  up  ;  and  Lord  Hardwicke  directed  an  issue,  though  it  is 
stated  to  have  been  proved  plainly,  that,  at  the  time  of  the  alleged 
execution  of  the  bond,  the  pretended  obligor  was  not  at  the  place 
where  he  was  supposed  to  have  executed  it ;  and  his  Lordship  is 
represented  to  have  said':  "  that  he  could  not  try  the  question ;  that 
it  was  a  fact  of  forgery  which  he  could  not  enter  into  ;  and  that 
must  be  tried."  In  Peake  v.  Highfield,^  however.  Lord  Gifford,  M. 
R.,  said  that  he  did  not  appiehend  that  Lord  Hardwicke  meant  to 
go  to  the  full  extent  of  the  words  there  imputed  to  him ;  and  that 
in  some  of  the  cases  which  he  had  referred  to,  the  Court  did  try 
the  fact  of  forgery,  and,  at  the  hearing,  ordered  the  forged  instru- 
ment to  be  given  up.^ 

In  the  case  last  cited,  although  Lord  Gifford  was  of  opinion  that 
the  Court  had  jurisdiction,  without  directing  any  trial  at  Law,  to 
declare  an  instrument  forged,  and  to  order  it  to  be  delivered  up, 
yet  as  both  the  defendant  and  a  witness  had  sworn  to  the  due  exe- 
cution of  the  instrument,  he  considered  it  would  be  too  much  for 
Mm  .to  make,  at  once,  a  decree  in  favour  of  the  plaintiff;  and, 
therefore,  he  directed  an  issue  to  try  whether  the  deed  in  question 
was  the  deed  of  the  party  by  whom  it  purported  to  be  executed.  ^ 

It  is  to  be  observed,  that  it  was  generally  in  those  cases  only 
where  there  was  contradictory  evidence  that  the  Court  granted  an 
issue  to  try  a  controverted  fact :  a  mere  suggestion  upon  the  record, 

1  Oooderumgh  v.  Powell,  1  Buss.  219,  229. 
i  Bv/ry  v.  PhiUpot,  2  M.  &  K.  349,  362. 

3  2  Ves.  S.  446,  448. 

4  1  Euas.  659,  663. 

5  See  Masters  v.  Braban,  1  Euss.  660,  u.  ;  Seeomte  t.  Fitzgerald,  ib.  561,  n.  ;  White  v.  Hussy, 

Free,  in  Ch.  14. 

6  Peake  v.  Highfeld,  1  Euss.  669. 
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unsupported  by  evidence,  in  opposition  to  evidence  on  the  other 
side,  was  not  sufficient.  Thus,  where  Sir  John  Leach,  M.  R.,  had 
directed  issues  to  try  the  validity  of  a  bond,  merely  upon  the  sur- 
mise and  suggestion  of  a  party  :  the  bond  being  unobjectionable  on 
the  face  of  it,  and  all  the  evidence,  as  to  the  circumstances  under 
which  it  was  obtained,  was  before  the  Court  upon  the  report  of  a 
Master,  the  House  of  Lords  reversed  the  order  directing  the  issues, 
and  remitted  the  cause  to  the  Master  of  the  Rolls,  with  directions 
to  him  to  decide  upon  the  matter  himself.-*^ 

It  must  not,  however,  be  understood  that,  unless  there  was  con- 
tradictory evidence,  the  Court  was  precluded  from  sending  a  matter 
to  be  investigated  before  a  jury :  for  where  the  evidence  was  all  on 
one  side,  but  not  sufficient  .to  satisfy  the  conscience  of  the  Court 
that  the  fact  was  as  it  was  represented  to  be,  the  Court  was  in  the 
habit  of  directing  an  issue  to  try  the  fact,  although  the  evidence  ia 
support  of  it  was  not  opposed  by  any  adverse  claim  on  the  other 
side.  Thus,  where  the  defendants  had  not  disputed  the  plaintiff's 
title,  but  had  put  him  to  the  proof  of  it  by  their  answer,  and  the 
plaintiffs  had  gone  into  long  evidence  in  support  of  their  title, 
which  the  Master  of  the  Rolls  did  not  deem  satisfactory,  issues 
were  directed  to  try  it.^  Although  it  sometimes  happened,  that 
where,  upon  the  hearing  of  a  cause,  a  matter  not  in  issue  having 
started  up,  which  appeared  to  the  Court  material  to  the  question, 
the  Court  directed  an  issue  to  try  it,^  the  Court  would  not  permit  a 
party  to  take  an  issue,  upon  a  point  in  question,  in  a  different  form 
from  that  which  he  had  stated  in  his  pleadings.  Thus,  the  Court 
refused  to  permit  defendants  to  have  an  issue  to  prove  matters 
which  were  not  stated  in  their  answers,  but  which  appeared  by  the 
answer  of  the  plaintiffs  to  their  cross  bill.*  So,  where  the  plaintiff, 
in  a  bill  for  specific  performance,  failed  in  proving  the  terms  of  the 
agreement  he  relied  upon,  the  Court  woidd  not  assist  him  by  di- 
recting an  issue  to  ascertain  the  terms  ;^  and  a  party  was  held  not 
entitled  to  an  issue,  or  an  inquiry,  to  establish  a  case  relied  upon 
by  his  pleading,  but  omitted  in  proof® 

1  Nichol  V.  Vaughan,  2  Dow.  &  C.  420 ;  5  BUgh,  N.  S.  505  ;  see  also  S.  C.  nojft.  Earl  of  Winchilsea 

V.  Garetty,  1  M.  &  K.  253  :  Earrod  t.  Barrod,  1  K.  &  J.  4  ;  18  Jur.  863. 

2  Moons  V.  De  Bemaies,  1  Russ.  301  ;  see  also,  Burhett  v.  Randall,  3  Mer.  466. 

3  Balch  V.  Tucker,  2  Ch.  Ca.  40. 

4  Warden  and  Minor  Canons  of  St  Paul's  v.  KettU,  2  V.  &  B.  1,  IG  ;  and  see  Betvnett  v.  Neale, 

Wightw.  324. 

5  Savage  v.  Carroll,  2  B.  &  B.  451. 

6  Hid.  1  B.  &  B.  548  ;  Price  v.  Berrington,  3  M"N.  &  G.  486,  498  ;  16  Jur.  999,  1002. 
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An  issue  might  be  directed  to  ascertain  the  facts  upon  any  ques- 
tion in  the  suit ;  thus,  it  seems  an  issue  would  be  directed  upon  a 
motion  to  commit  a  party  for  the  breach  of  an  injunction,  where 
the  fact  of  the  breach  was  strongly  controverted  ;^  and  an  issue 
has  been  directed  upon  an  application  for  an  injunction  ;^  and  upon 
a  motion  for  .a  receiver.^ 

An  order  for  the  trial  of  a  question  of  fact  before  the  Court  itself, 
or  a  Court  of  Common  Law,  will  not,  in  general,  except  by  consent, 
be  made  before  the  question  as  to  which  an  issue  is  sought  comes 
before  the  Court  for  adjudication.* 

It  seems,  however,  that  an  order  for  the  trial  of  a  question 
devisavit  vel  non  wiU  be  made  on  an  interlocutory  application  by 
an  heir  at  law  ;^  and  that  where  the  equitable  title  depends  on  the 
legal  title,  and  the  latter  is  disputed,  the  Court  wiU,  on  a  motion 
for  an  injunction,  direct  a  trial  of  the  question  of  the  legal  title.® 

Where  the  question  is  directed  to  be  tried  before  the  Court  of 
Chancery,  it  is  discretionary  in  the  Court  whether  a  jury  shall  be 
summoned  or  not ;  but  it  seems  that,  in  general,  the  question  will 
be  submitted  to  a  jury,  wherever,  under  the  former  practice,  leave 
would  have  been  given  to  bring  an  action  at  law,  in  order  to  estab- 
lish the  legal  right.'' 

Formerly,  the  Court  of  Chancery  had,  in  no  case,  power  to  award 
damages  f  but  now  it  is  provided  by  our  Statutes  28  Vic.  c.  17, 
S.  3,  that  "  In  all  cases  in  which  the  Court  has  jurisdiction  to  enter- 
tain an  application  for  an  injunction  against  a  breach  of  any  cove- 
nant, contract  or  agreement,  or  against  the  commission  or  continu- 
ance of  any  wrongful  act,  or  for  the  specific  performance  of  any 

1  See  Agar  v.  Regent's  Canal  Company,  G.  Coop.  77,  79. 

2  De  Tastet  v.  Bordenave,  Jac.  516. 

3  Gardiner  v.  Rawe,  4,  Mad.  236. 

4  Bradley  v.  Beviiigton,  i  Drew.  511 ;  6  Jiir,  N.  S.  662  ;  George  v.  Whitmore,  26  Bear.  667  ;  Morri- 

son V.  Barrow,  1  De  G.  F.  &  J.  633,  639 ,  Davenport  v.  Goldberg,  2  H.  &  M.  282  ;  see  also  FuHa- 
gar  v.  Clark,  18  Ves.  481 :  Ridgway  v.  Roberts,  4  Hare,  106, 119.  For  cases  where,  under  former 
practice,  an  issue  was  directed  on  an  interlocutory  application,  see  Bacon  v,  Jones,  4  M.  &  C. 
433  ;  3  Jur.  994 ;  Ansdell  v.  AnsdeU,  4  M.  &  C.  449  ;  Townley  v.  Deare,  3  Beav.  213L;  Wddleton 
V.  Sherburne,  4  Y.  &  C.  Ex.  358,  377,  393  :  Lewis  v.  Thomas,  3  Hire,  26,  29  ;  Bonser  v.  Brad- 
shaw,  4  Jur.  N.  S.  1011 ;  6  W.  R.  427,  V.  C.  S.  ;  and  see  Kent  v.  Burgess,  11  Sim,  361,  377  ;  6 
Jur.  166 ;  Lancashire  v.  Lancashire,  9  Beav.  259. 

5  MJAdleton  v.  Slierburne,  vM  sap. ;  Ropwood  v.  Barl  of  Derby,  1  K.  &  J.  255 ;  Bonser  v.  Brad- 

shaw,  ubi  sup. ,  and  the  cases  there  cited. 

6  Eadenv.  Firth,  1  H.  &M  673;  andsee^osJ,  Chap.  XXXVI.,  Injunctions. 

7  Peters  v.  Rule,.  5  Jur.  N.  S.  61 :  7  W.  R.  171,  ^V .  C.  W.  ;  Haden  v.  Firth,  1  H.  &  M.  673 ;  and  see 

Freeinan  v.  Tottenham  and  Hampstead  Railway  Company,  11  Jur,  N.  S.  254,  L.  JJ. :  Daven- 
port V.  Goldberg,  2  H.  &  M.  282. 

8  See  Soames  v.  Ed^e,  Johns.  669     For  a  case  where  damages  were  given,  instead  of  specific  per- 

formance, see  Kay  v.  Johnson,  2  H.  &  M.  118,  124. 
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covenant,  contract  or  agreement,  the  Court,  if  it  thinks  fit,  may 
award  damages  to  the  party  iajured,  either  in  addition  to,  or  in 
substitution  for  such  injunction  or  specific  performance,  and  such 
damages  may  be  ascertained  in  such  maimer  as  the  Court  may  direct, 
or  the  Coui-t  may  grant  such  other  relief  as  it  may  deem  just." 

This  is  similar  to  Sec.  2  of  the  Imp.  Sta.  21  &  22  Vic.  c.  27,  and 
the  English  decisions  on  it  are  applicable  here. 

Where  a  plaintiff  filed  a  bill  for  an  injunction  and  payment  of 
damages ;  and  it  appeared  that  the  wrongful  act  complained  of  had, 
without  his  knowledge,  been  discontinued  before  the  suit  was  com- 
menced :  Held,  that  the  Court  had  not  jurisdiction  to  make  a  de- 
cree for  the  damages.  The  defendant  having  neglected  to  inform 
the  plaintiff  of  the  discontinuance,  though  applied  to  respecting  it, 
before  suit,  the  bill  was  dismissed  without  costs.^ 

These  provisions  do  not,  however,  extend  the  jurisdiction  of  the 
Court,  and  damages  will  not,  therefore,  be  given  in  cases  where, 
previously  to  the  Act,  the  Court  would  not  have  ordered  an  injunc- 
tion, or  decreed  specific  performance.^  Where  the  Court  is  of  opinion 
that  the  plaintiff  Should  have  proceeded  at  law,  no  assessment  of 
damages  wiU  be  directed  in  equity ;  but  the  biU  will  be  dismissed, 
without  prejudice  to  the  plaintiff's  right  to  proceed  at  law.^  The 
plaintiff  may,  by  his  conduct,  forfeit  his  right  to  damages,*  and  the 
damages  may  be  awarded,  although  not  specifically  prayed  by  the 
biU.^  Where  there  will  be  extreme  difficulty  in  the  Court  seeing 
its  way  to  assess  the  damages,  leave  will,  it  seems,  be  given  to  the 
plaintiff  to  proceed  at  law  for  the  purpose  of  recovering  damages.* 

Unless  special  damage  can  be  shown  to  have  been  caused  by  the 
delay,  the  Court  will  not,  in  addition  to  decreeing  the  specific  per- 
formance of  a  contract,  award  damages  on  account  of  its  non-per- 
formance.^ 

1  Brockington  v.  Palmer,  18  Grant.  488. 

2  Rogers  v.  Challit,  27  Beav.  176  ;  6  Jur.  N .  S.  334 ;  CUnnock  v.  Sainabury,  6  Jur.  N.  S.  1318  ;  9  w. 

B.  7,  M.  E. ;  Norrie  v.  Jackson,  IJ.  &  H.  319 :  Wicks  v.  Burnt,  Johns.  872  :  Jfoioe  v.  Hvnt,  31 
Beav.^20  :  8  Jur.  N.  S.  »34  ;  Johnson  v.  Wyatt,  2  De  G.  J.  &  S.  18  ;  9  Jur.  N.  S.  1333  ;  MidMe- 
ton  V.  Magnay,  2  H.  &  M.  233,  236. 

3  Clarlcson  v.  £dge,  10  Jur.  N.  S.  871 :  12  W.  R.  618,  M.  R. 

4  CoUins  V  Stuteley,  7  W.  R.  710,  M.  R. ;  Lancaster  v.  DeTrafford,  8  Jur.  N.  S.  873  :  10  W.  R.  474, 

M.  R.  „      . 

5  Wedmore  v.  Mayor  of  Bristol,  11  W.  E.  136,  V.  C.  S.  ;  Catton  v.  Wyld,  32  Beav.  266  ;  Curners 

Company  v.  Corbett,  2  Dr.  &  S.  365. 

6  Betta  v.  DeVUre,  11  Jur.  N.  S.  9  V.  C.  W.  ;  and  see  Bills  v.  Evans,  8  Jur.  N.  S.  525,  631,  L.  C. 

7  Chinnock  v  Marchioness  of  Ely,  2  H.  &  M.  220  :  11  Jur.  N.  S.  32  ;  the  decree  was  subsequently  re- 

versed on  the  merits,  S.  C  11  Jur.  N.  S.  329  ;  13  W.  R.  697,  L.C.  ;  see  also  Middleton  v,  Magnay, 
2  H.  &  M.  233. 
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The  amount  of  damages  may  be  assessed  before  the  Court  itself, 
either  with  or  without  a  jury,  or  before  a  Court  of  Common  Law  at 
Nisi  Prvws,  or  at  the  Assizes,  or  in  a  County  Court,  or  by  an  in- 
quiry in  Chambers  ;i  or,  it  is  presumed,  before  a  Master. 

In  general,  the  Court  will  not  authorise  an  advance  to  the  parties 
out  of  a  fund  in  Court,  in  order  to  enable  them  to  proceed  to  the 
trial  of  the  issue.*  It  has,  however,  been  permitted  under  special 
circumstances.^ 

An  order  directing  the  trial  of  a  question  of  fact  or  the  assess- 
ment of  damages  may  be  appealed  from,  in  the  usual  manner  ;*  and 
neither  party  is,  by  going  to  trial,  precluded  from  appealing  against 
the  order  by  which  the  trial  was  directed.^ 


Section  III. — New  Trials. 


If  any  party  is  dissatisfied  with  the  verdict  of  the  jury,  or  of  the 
judge,  he  must  apply  for  a  new  trial. 

The  Court  of  Chancery  directs  issues  to  be  tried  at  Law,  to 
inform  the  conscience  of  the  Court  as  to  facts  doubtful  before ;  and 
therefore  expects,  in  return,  such  a  verdict,  and  on  such  a  case,  as 
shall  satisfy  the  conscience  of  the  Court  to  found  a  decree  upon. 
Hence,  upon  any  material  and  weighty  reason,  if  the  verdict  is  not 
such  as  to  satisfy  the  Court  that  it  ought  to  found  a  decree  upon  it, 
there  are  several  cases  in  which  this  Court  has  directed  a  new  trial 
for  further  satisfaction,  notwithstanding  it  would  not  be  granted  in 
a  Court  of  Common  Law :  because  it  is  diverse  intuitu,  and  because 
the  Court  proceeds  on  different  grounds.®  Acting  upon  this  prin- 
ciple, the  Court  will  grant  a  new  trial,  not  only  in  cases  where  the 

1  Hold  T.  Wheatcroft,  57  Beav.  610  ;  JITiddletm  v.  Greenwood,  2  De  G.  J.  &  S.  142  ;  10  Jur.  N.  S. 

350,  V.C.W.,  and  L.  JJ. :  Currier  ^  Company  v,  Corhett,  ubi  s«p.  As  to  the  form  of  the  inquiry, 
see  ib.  ;  Seton,  928.  No.  3  ;  and  as  to  the  evidence  on  the  inquiry,  see  Mold  v.  Wheatcrofi,  30  L. 
J.  Ch.  698,  M.R. 

2  Johnton  v.  Todd,  3  Beav.  218,  221 ;  iVj/e  v.  MaiUe,  4  M.  &  C.  342,  346. 

3  Coombs  V.  Brooks,  3  De  G.  &  S.  462 :  13  Jur.  784 ;  and  see  Oregg  v.  Taylor,  4  Russ.  279,  281. 

4  Hamiison  v.  Hairmson,  3  V.  &  B.  41 ;  Sicol  v.  I'cmghan,  2  Dow.  <k  0.  420;  6,Bligh.  N.  3.  606  ;  see 

also,  S.  C.  nom.  Marl  of  Winchilsea  v.  Oaretty,  1  M.  &  E.  253,  257. 
6  Butlin  V.  Masters,  2  Phil.  290 ;  Parker  v.  Morrell,  ib.  463 ;  White  v.  Lisle,  3  Sw^nst.  361,  n.  ;  1  0. 

I".  Coop.  t.  Cott.  361 ;  but  see  DeTastet  v.  Bordenavt,  Jac.  616,  521 ;  1  C.  P.  Coop.  t.  Cott  361 
SjPer  Lord  Hardwiolie,  in  Staee  v.  Jlldbbott,  2  Ves.  S.  663, 
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verdict  is  against  the  evidence,  but  it  will  nicely  balance  the  evi- 
dence on  both  sides ;  and  where  it  finds  that  the  verdict  is  contrary 
to  the  weight  of  evidence,  it  will  direct  the  issue  to  be  tried  over 
again.^  And  the  practice  has  always  been,  not  to  consider  merely 
whether  there  was  evidence  which  would  support  the  finding  of  the 
jury,  and,  in  that  case,  refuse  a  new  trial,  but  to  consider  whether 
having  regard  to  the  entire  subject  matter  and  to  the  whole  of  the 
evidence  given  at  or  before  the  trial,  and  what  has  since  be- 
come known,  the  Court  is  satisfied  that  full  and  complete  justice  has 
been  done  between  the  parties,  and  that  no  further  investigation  is 
necessary  for  the  purpose  of  attaining  that  end ;  and  imless  it  is  so 
satisfied,  the  Court  requires  that  the  matter  shall  be  again  tested  by 
an  examination  before  a  jury,  with  such  directions  and  modifica- 
tions as  it  may  consider  desirable  for  the  fair,  thorough,  and  impar- 
tial sifting  of  the  whole  matter.^  Generally,  however,  where  the 
application  rests  solely  on  the  ground  that  the  verdict  was  against 
the  evidence,  and  the  judge  certifies  that  he  is  not  dissatisfied  with 
the  verdict,  the  Court  will  not  direct  a  new  trial.^ 

The  Court  will,  however,  grant  a  new  trial  upon  the  production 
of  new  evidence,  which  was  not  before  the  jury  upon  the  original 
trial  ;*  or  where  the  Court  is  satisfied  that  evidence  which  was  dis- 
credited for  want  of  corroboration  may  be  corroborated;^  or  it 
appears  probable  that  more  evidepce  can  be  adduced  as  to  a  custom;* 
and  so,  where,  after  a  trial,  a  witness  is  convicted  of  perjury,  or  a 
party  of  forgery.'  But  the  Court  will  not  set  aside  a  trial  at  Law 
for  any  matter  which  might  have  been  made  use  of  at  the  trial ;' 
or  where  it  is  of  opinion  that  the  evidence,  though  newly  discovered, 
will  not  afford  a  foundation  for  a  different  verdict.^ 

Where  it  can  be  shown  that  a  party  has  been  taken  by  surprise, 
and  evidence  produced  at  the  trial  which  he  could  have  no  reason 
to  expect  would  be  produced,  the  Court  has  directed  a  new  trial.^" 

1  Lord  Faulconiterg  v.  Pevrce,  1  Amb.  210  ;  Cleeve  v.  Cfascoign£,  ib.  323  ;  and  see  Locke  v.  Colrrum^ 

2  M.  &  C.  42,  46. 

2  Per  Sir  J.  Romilly,  M.R.,  in  Swinfen  t.  Swinfen,  27  Beav.  148,  152  ;  see  also  Waters  v.  Waters,  2 

De  a.  &  S.  591 ;  Ex  parte.  The  Freemen,  dec,  of  Sunderland,  1  Drew.  184. 

3  Lord  Faulconberg  v.  Peirce,  ubi  swp.  ;  Oibbs  v.  Hooper,  2  M.  &  E.  363  ;  Smnfen  v.  Swinfen,  27 

Beav.  148.     Watson  v.  Munro,  6  Grant,  385  ;  S.  C.  on  appeal,  8  Grant,  60- 

4  Gibbs  V.  Hooper,  2  M.  &  K.  353,  356  ;  and  see  Ansdell  v.  Ansdell,  4  M.  &  C.  449  ;  Sewel  v.  Freeston, 

1  Cha.  Ca.  65. 

5  Shields  v.  Boucher,  1  De  G.  &  S.  40. 

6  Locke  V.  Oolman,  ubi  sup. 

1  Tilly  V   Wharton,  2  Vem.  378  ;  see  also,  Coddrimgton  v.  Webb,  ib.  240. 

8  Curtessy.  Smalndge,  ICh.  Ca.  43:  Freem.  178:  Montgomery  v.  Attorney-General,  9  Mod.  388. 

9  Colgrave  v.  Juson,  3  Atk  197. 

10  Evton  V.  Turner,  2  Ch,  Ca.  SO  ;  see  also,  Wiilis  v.  Farrer,  3  Y.  &  J.  264  ;  UTOregor  v.  Bairibriggt, 
7  Hare,  166,  n. 
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Thus,  where,  at  the  trial  of  a  question  of  legitimacy,  a  witness  was 
called  to  prove  a  fact  (showing  that  there  might  have  been  access 
between  a  husband  and  wife  at  a  particular  time  and  place) :  which 
witness  had  not  been  examined  in  a  suit  in  the  Ecclesiastical  Court, 
to  which  the  mother  of  the  child  whose  legitimacy  was  disputed  was 
a  party,  and  in  which  his  evidence  would  have  been  material  to  her, 
nor  was  any  attempt  made  by  her  in  that  suit  to  establish  the  case 
of  access  which  his  testimony  went  to  make  out :  Lord  Lyndhurst 
held  that  the  testimony  of  this  witness  was  a  surprise  upon  the 
party  against  whom  it  was  produced ;  and  its  accuracy  being 
impeached  by  affidavit,  he  directed  a  new  trial  of  the  issue.^ 

The  Court  will  also  grant  a  new  trial,  in  cases  in  which  a  fraud 
has  been  practiced  upon  the  party  applying. 

Although  surprise  and  fraud  is  in  general  considered  a  sufficient 
ground  for  directing  a  new  trial,  the  Court  has  refused  to  grant  a 
new  trial,  upon  a  mere  suggestion  that  the  plaintiff  was  not 
apprised  of  some  particular  evidence  which  was  made  use  of  at  the 
trial,  and,  therefore,  was  not  prepared  to  answer  it :  because  it  ap- 
peared that  the  evidence  by  which  the  plaintiff  was  surprised  was 
that  of  a  witness  who  was  brought  to  swear  that  one  of  the  most 
material  witnesses  for  the  plaintiff  was  not  in  England  at  the  time 
when  the  transaction  to  which  he  deposed  was  alleged  to  have  taken 
place,  and  it  was  proved,  by  affidavit,  that,  a  fortnight  before  the 
trial  took  place,  notice  was  given  to  the  plaintiff  of  the  intention  of 
the  defendant  to  prove  that  the  witness  was  abroad  ;  which,  though 
it  was  not  so  particular  as  to  point  out  the  very  place  where  he 
would  be  shown  to  be,  was  held,  by  Lord  Hardwicke,  to  be  sufficient 
notice  to  prepare  the  plaintiff  to  encounter  the  evidence.^  A  new 
trial  will  not  be  granted,  where  a  party  is  in  possession  of  evidence 
which,  either  in  the  exercise  of  discretion  or  from  neglect,  he  does 
not  produce  at  the  trial  f  nor  where  it  can  be  shown  that,  though 
he  was  not  in  possession  of  it  himself,  he  had  full  notice  that  it  \^as 
in  the  power  of  the  other  side  to  produce  it.  Upon  this  ground, 
the  circumstance  of  evidence,  which  was  discovered  after  the  answer 
of  the  defendant  was  put  in,  having  been  made  use  of  at  the  trial, 
was  held  not  a  sufficient  reason  for  directing  a  new  trial :  there  hav- 
ing been  no  surprise  upon  the  party  applying,  who,  before  the  trial, 

1  eais  V.  Hooper,  2  M.  *  K.  353,  366. 

2  Richards  v.  Symes,  2  Atk.  319. 

3  Standen  v.  Edwards,  1  Ves.  J.  X33. 
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had  opposed  a  motion  made  by  the  other  party,  for  the  express  piuN 
pose  of  having  the  trial  postponed,  in  order  that  the  issue  might  be 
rectified.!  "Where  the  plaintiff  in  the  issue  was  dead  at  the  time 
of  trial,  but  the  fact  was  not  known  to  the  parties,  the  Court  refused 
to  grant  a  new  trial.^ 

As  the  Court  will  not  grant  a  new  trial  upon  the  mere  production 
of  new  evidence,  unless  it  can  be  shown  that  there  was  a  fraud  or 
surprise  upon  the  party  applying,  so  it  wiU  not  permit  a  party  who 
has  practised  a  fraud,  and  set  up  documents  which  were  proved  to 
be  forgeries,  and  by  that  means  prejudiced  his  own  case,  to  say 
that,  whether  the  documents  were  true  or  false,  there  is  other  evi- 
dence which  makes  them  immaterial.^ 

The  Court  will  grant  a  new  trial  on  the  ground  that  a  material 
witness  for  the  party  was  absent  from  the  trial ;  but  it  will  not  do 
so  on  the  mere  ground  that  the  testimony  of  the  witness  who  was 
absent  would  only  corroborate  that  of  several  others  to  a  fact.  It 
must  be  shown  that  there  is  something  particular  in  his  evidence 
which  is  of  importance,  and  that  it  was  not  in  the  power  of  the 
party  to  have  the  trial  put  off.* 

A  new  trial  may  also  be  directed  on  the  ground  of  a  misdireotioni 
of  the  jury  by  the  judge  who  tried  the  issue  f  and  if  the  Courfc 
feels  satisfied,  from  the  report  of  the  judge,  that  the  points  in  the' 
case  have  not  been  distinctly  presented  to  the  jury,  it  will,  without; 
entering  into  the  question  whether  the  verdict  was  or  was- not  satis-^ 
factory  upon  the  facts,  direct  a  new  trial.* 

The  Court  will  also  order  a  new  trial  of  an  issue,  where  it  sees 
reason  to  be  dissatisfied  with  the  conduct  of  the  jury,'  or  where 
there  has  been  an  irregularity  in  the  trial.  It  has  been  said,  that, 
to  induce  the  Court  to  set  aside  a  former  trial  for  irregularity,  and 
for  that  cause  to  grant  a  new  one,  there  must  be  ordinarily  a  cer- 
tificate in  writing,  from  the  judge  or  Court  before  whom  it  was  tried,, 
of  a  verdict  against  evidence,  or  other  misbehaviour  of  the  jury,  or 
such  like.^      This,  however,  does  not  appear  to  be  the  present  prac-i 

1  Legard  v.  Daly,  1  Ves.  S.  192 

2  Bird  V.  Kerr,  4  K.  &  J  270. 

3  Kemp  v.  MachreU,  2  Ves.  S.  680 

4  Cteeve  V.  Qascoigne,  Amb.  323. 

5  Ibid. ;  Bearilock  v.  Tyler,  Jac.  671. 

6  O'Connor  v.  Cook,  8  Ves.  636, 

7  East  India  Company  T.  Bazett,  Jac.  91,  93. 

8  Wyatt's  P.  R  263, 
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tice ;  and  the  Court  has  set  aside  the  verdict  in  such  cases,  without 
any  such  certificate  by  the  judge.^ 

A  new  trial  may  also  be  granted,  because  evidence  which  was 
tendered  was  improperly  rejected :  though  it  seems  that  the  Court 
will  not  direct  a  new  trial  upon  the  latter  ground  only,  if  it  is 
satisfied  that  the  verdict  is  right,  upon  considering  all  the  evidence, 
including  that  which  was  rejected.^  Where,  also,  an  application  is 
made  to  the  Court  to  grant  a  new  trial,  on  the  ground  of  an  impro- 
per summing  up  by  the  judge,  the  Court  will  not  accede  to  it,  if  it 
is  satisfied  that,  upon  the  evidence  as  it  stands,  the  jury  could  not, 
if  the  case  had  been  properly  summed  up,  have  given  a  different 
verdict.^ 

Where  the  matter  related  to  the  right  to  land,  the  Court  fre- 
quently directed  new  trials  of  issues,  even  in  cases  in  which  the 
issue  had  been  properly  tried,  and  the  verdict  was  satisfactory  upon 
the  evidence  :  the  Court  formerly  being  unwilling  to  make  a  decree 
binding  the  inheritance,  where  there  had  been  but  one  trial  at  Law.* 
It  must  not,  however,  be  supposed  that  a  second  trial  of  an  issue 
can  be  demanded  as  a  right :  for  even  where  the  object  is  to  estab- 
lish a  will  against  an  heir  at  law,  who,  but  for  the  interference  of 
the  Court,  would  be  enjiitled  to  take  the  successive  opinions  of  juries 
by  new  ejectments,  the  Court,  if  it  sees  no  reason  to  be  dissatisfied 
with  the  first  verdict,  will  refuse  him  a  second  trial.^  When  a  new 
trial  is  granted,  and  it  happens  that  one  verdict  goes  one  way,  and 
the  other  another  way,  then  the  Com-t  wiU  ordinarily,  on  motion, 
order  a  third  trial :  which  is  commonly  conclusive.*  But  in  the 
case  of  a  will,  even  after  two  trials,  in  both  of  which  the  verdict 
has  been  in  favour  of  the  will,  the  Court,  where  it  was  not  satisfied 
with  the  manner  in  which  the  last  trial  was  conducted,  has  directed 
a  third  trial.' 

1  See  East  India  Company  v.  Bazett,  ubi  sup.  ;  Stace  v.  Mabott,  2  Ves  S.  553. 

2  Hampson  v.  Bampson,  3  V.  &  B.  41 ;  Warden  &  Minor  Canons  of  St   Paul's  v.  Morris,  9  Ves. 

155, 167 ;  Bootie  v.  Blundell,  19  Ves.  500,  503 ;  Barker  v.  Ray.  2  Russ    63,  76 ;  Pernbertm.  v. 
Pmiberton,  11  Ves.  50,  52 ;  and  see,  Euiney  v.  Coclcbwrn  2  R.  &  M .  167. 

3  Tatham  v.  Wright,  2  R.  &  M.  31 ;  and  see  Ringrose  v.  Todd,  12  Pri.  060  ;  Barker  v.  Ray,  ubi  sup.; 

Slaney  v.  Wade,  7  Sim.  596,  610. 

i  Earl  Darlington  v.  Bmces,  1  Eden,  270  ;  Stace  v  Mabbot,  2  Ves.  S.  653  ;  and  see,  Edwin  v.  Thmnas 
2  Vem.  75,  in  wliich  it  was  thought  to  be  a  sufficient  gl'ound  for  a  new  trial,  that  the  result  con- 
cerned all  the  copyholders  of  a  manor  :  see  also,  Locke  v.  Golman,  2  M,  &  C.  42,  46. 

6  Wilson  V.  Beddard,  12  Sim.  28  32  ;  Winchelsea  v.  Wauchope,  3  Rliss.  441,  446  ;  White  t.  Wilson,  13 
Ves  88 ;  Johnston  v.  Todd,  6  Beav.  597,  606 ;  Eitch  v.  Walls,  10  Beav.  84,  89  :  SwinJ'en  v.  Swin- 
fcn,  27  Beav.  148  ;  M'Gregor  t.  Topham,  3  Hare,  488,  496  :  3  H.  L.  Ca.  132 ;  Waters  v.  Waters,  2 
De  a.  &  S.  691. 

6  Wyatf  s  P.  E.  268. 

7  Peniberton  v.  Pemberton,  13  Ves.  290. 


682  TRIALS   OF   QUESTIONS   OF   FACT, 

It  seems,  also,  that  even  after  three  trials,  the  Court  has  power, 
if  it  sees  reason  to  be  dissatisfied  with  the  verdict,  to  grant  a 
fourth.  An  application  for  this  purpose  was  made  to  the  Court  in 
Pemherton  v.  Pemberton,^  and  no  objection  was  raised  to  the  power 
of  the  Com't  to  direct  a  fourth  trial :  though  the  result  of  the  ease 
was,  that  Lord  ErsMne,  being  satisfied  with  the  verdict,  refused  the 
motion.  The  Court  will  not,  however,  direct  a  new  trial  after  a 
third,  unless  upon  some  special  ground ;  and  in  Attorney -General  v. 
Montgomery,^  Lord  Hardwicke  said,  that  where  there  had  been  two 
trials,  the  last  of  which  was  at  Bar,  the  Court  has  suffered 
the  last  to  prevail ;  and  that  to  lay  down  a  rule  that  there  must  be 
three  would  be  attended  with  great  expense.  In  The  Warden  and 
Minor  Canons  of  St.  Paul's  v.  Morris,^  after  two  trials,  at  Bar,  a 
third  trial  was  refused :  although  evidence  had  been  rejected  at  the 
last,  which  the  Court  thought  ought  to  have  been  received ;  and  in 
Bates  V.  Graves,*  the  Court  refused  a  third  trial  of  an  issue  as  to 
the  validity  of  a  will  of  real  estate  :  although  neither  of  the  former 
trials  had  been  at  Bar. 

The  rules  which  regulate  the  Court  of  Chancery  in  granting  new 
trials  of  issues  directed  to  Courts  of  Common  Law  having  been 
considered,  it  is  now  proposed  to  state  those  upon  which  the  Courts 
of  Common  Law  act  in  granting  new  trials  at  law. 

For  certain  mistakes  made  by  the  judge  during  the  course  of  the 
trial,  a  new  trial  may  be  granted.  Thus,  if  a  judge  at  the  trial, 
admit  improper  evidence,^  or  reject  evidence  which  ought  to  be 
admitted,^  by  which  means  the  result  of  the  trial  might  have  been 
different,  the  Court  will,  in  general,  grant  a  new  trial.''  In  some 
cases,  however,  the  Court  may  refuse  a  new  trial,  though  evidence 
has  been  improperly  rejected :  as  where  the  fact  which  such  evi- 
dence was  offered  to  establish  was  proved  by  other  means,  or  was 
not  disputed,^  or  was  admitted  by  the  opposite  counsel  f  or  where, 

1  13  Vea.  290,  302,  313. 

2  2  Atk.  378. 

3  9  Ves.  165,  171. 

i  2  Ves.  J.  287,  293. 

6  Tutton  T.  Andrews,  Barnes,  448  ;  Baron  de  Rutzen  v.  Farr,  4  A.  &  E.  53 :  6  N.  &  M.  617  ;  Doe 
Tatham  v.  Wright,  1  H.  i  W.  729  ;  7  A.  &  E.  318. 

6  Smedley  v.  Bill,  2  W.  Bl.  1105  ;  Boyle  v.  Wiseman,  10  Ei.  647  :  1  Jur.  N.  S.  115. 

7  See  iio&iTisoTi  V   WiUiamson,  9  Pri.  136;  Freeman  v.  Arlcell.  2  B.  &  6.  494  ;  Gravenorv.  Wood- 

house,  1  Bing.  31  ;  Crease  v.  Barrett,  1  C.  M.  &  R  919  ;  Baily  v.  Haines,  14  Jur.  80,  81,  Q.  B., 
where  it  was  held  to  be  immaterial  that  the  jury  professed  to  have  given  their  verdict  indepen- 
dently of  the  evidence  improperly  received. 

8  Edwards  v  Evans,  3  East,  461 ;  Rex  v.  Teal,  11  East,  311 ;  Alexander  v.  Barker,  2  C.  &  J.  133  ; 

Strudt  V.  Roberts,  5  D.  &  L.  460,  B.  C. :  Doe  Walsh  v.  LangfieU,  16  M.  &  W.  497. 

9  Mortimer  v.  M'Callan,  6M.  &  W.  68  ;  see  Stracey  v.  Blake,  1  iM.  &  W.  168. 
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assuming  the  rejected  evidence  to  have  been  received,  a  verdict  in 
favour  of  the  party  offering  it  would  have  been  clearly  and  mani- 
festly against  the  weight  of  evidence,  and  certainly  set  aside,  on 
application  to  the  Court,  as  an  improper  verdict  ;^  and  the  Court 
has  refused  a  new  trial  on  the  ground  of  the  improper  admission 
of  evidence,  where  there  clearly  appeared  to  be  sufficient  evidence 
to  support  the  verdict,  independently  of  the  evidence  so  admitted.^ 
It  may  here  be  stated,  that  no  new  trial  will  be  granted  by  reason 
of  the  ruling  of  any  judge  that  the  stamp  upon  any  document  is 
sufficient,  or  that  the  document  does  not  require  a  stamp.^ 


If  the  judge  misdirect  the  jury,*  a  new  trial  may  be  granted. 
Where  there  is  a  misdirection  on  a  point  immediately  in  issue,  and 
for  which  a  bill  of  exceptions  will  lie,  a  new  trial  is  a  matter  of 
right,  but  this  is  not  so  where  the  judge  makes  a  mistake  on  some 
collateral  point.  In  the  latter  case,  a  new  trial  will  only  be 
granted  if  the  Court  is  satisfied  that  injustice  has  been  done  by 
the  misdirection.®  Where  the  judge's  direction  was  correct,  but 
the  Court  thought  the  jury  might  have  misunderstood  it,  a  new 
trial  was  granted :  the  costs  to  abide  the  event.^  An  incorrect 
direction  to  the  jury  upon  a  point  which  could  not  have  influenced 
their  verdict,  is  not  a  ground  for  a  new  trial ;''  nor  is  a  wrong 
observation  on  a  matter  of  fact,  which  is  left  to  the  jury  f  and 
the  Court  refused  a  new  trial  where  there  had  been  misdirection 
with  respect  to  one  item  only  of  the  plaintiff's  demand  :  the  plain- 
tiff consenting  to  reduce  the  damages  by  the  whole  sum,  in  respect 
of  which  the  misdirection  took  place.^  Where  the  defendant  ob- 
tained a  verdict  in  a  case  in  which  the  plaintiff  ought  to  have  been 
non-suited,  there  being  no  evidence  in  support  of  his  case,  the 
Court  refused  a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdi- 


1  Per  Parke,  B.,  1  C.  M.  &  R.  933 ;  Saron  de  Butzm  v.  Farr,  4  A.  &  E.  63 :  6.  N.  &  M.  617  ;  Boe 

Tatham  v.  Wright,  1  H.  &  W.  729  :  7  A.  &  E.  313  ;  Sosanquet  v.  Shortridge,    14  Jur.  71,  Ex.  ; 
Darch  V.  Tozer,  13  Jur.  959,  Q.  B.  ;  Fsrrand  v.  Milligan,  10  Jur.  6  Q.  B. 

2  Hm-ford  v.  Wilson,  1  Taunt.  12  ;  and  see  Doe  Tynham  v.  Tyler,  6  Bing.  661  :  4  M.  &  P.  377. 

3  17  and  18  Vic.  c.  125,  s.  31 ;  and  see   Barnes  v.  Smith,  1  Jur.  N.  S.  1025,  Ex.,  where  the  judge  re- 
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4  Amm.     2  Salk.  649  ;  How  v.  Strode,  2  Wills,  269,  273. 

6  Bkuik  V.  Jones,  6  Ex.  213.  See  Edmondson  v.  Machell,  2T.  R.  4  ;  and  per  Tindal,  C.  J.,  in  Moore 
V.  Tuckwell,  15  L.  J.  C.  P.  158  ;  1  C.  B.  607';  Cox  v.  Kitchin,  1  B.  &  P.  338  Calcrafl  v.  Cfibbs,  6 
T.  R.  20;  Mobinsonv.  Cook,  6  Taunt,  636;  Wicks  v.  Clutterbuch,  2  Bing.  488  ;  10  Moore,  63  ; 
Twigg  \.  Potts,  1  C.  M  &  R.  89  ;  Duke  of  Newcastle  v.  Inhabitants  of  Broxstowe,  1  N.  &  M.  698. 

6  Toulmin  v.  Bedley,  2  C.  &  K.  157  ;  see  Lord  v.  Wardle,  4  Sc.  402. 

7  Bessey  v.  Windham,  6  Q.  B.  166. 

8  Taylor  v.  Ashttm,  12  L.  J.  N.  S.,  Ex.  363  :  U  M.  &  W.  401. 

9  Moore  v.  Tuckwell,  ubi  sup.;  see  Mayjield  v.  Wadsley,  3  B.  &  C.  357. 


684  TRIALS   OF   QUESTIONS   OF   FACT, 

rection,  but  granted  a  rule  nisi  to  enter  a  nonsuit.^  If  the  judge 
does  not  give  the  jury  a  sufficient  direction,  a  new  trial  may  some- 
times be  granted.^ 

If  the  judge  leaves  a  question  to  the  jury  which  he  ought  to  de- 
cide himself  as  a  point  of  law,  and  the  jury  decide  the  question 
correctly,  the  Court  will  not  grant  a  new  trial.^ 

The  Court  will  not  grant  a  new  trial  for  an  objection,  either  to 
the  direction  of  the  judge  at  the  trial,*  or  to  the  admission^  or 
rejection^  of  evidence,  unless  such  objection  was  distinctly  raised 
at  the  trial.  Where  evidence  is  tendered  for  a  purpose  for  which 
it  is  not  admissible,  and  rejected,  a  new  trial  will  not  be  granted 
merely  because  such  evidence  was  admissible  for  another  purpose 
not  stated  at  the  trial.'  An  objection  to  the  admissibility  of  evi- 
dence must  be  made  before  the  summing  up.^  The  Court  will  not 
grant  a  new  trial  upon  an  objection  which  has  been  waived  at  nisi 
prius;^  nor  on  the  ground  that  the  judge  has  refused  to  recall  a 
witness,  unless  it  is  very  clear  that  he  was  wrong.^" 

If  the  judge  improperly  discharges  the  jury  from  giving  a  ver- 
dict on  one  or  more  of  the  issues,  the  Court  may  grant  a  new  trial.^^ 
Where,  however,  there  were  two  issues,  and  the  jury  found  upon 
both,  but  the  judge,  under  a  misapprehension  that  the  finding  upon 
the  first  issue  rendered  the  second  useless,  discharged  the  jury 
upon  the  second  issue,  it  was  held,  that  the  proper  course  was  to 
apply  to  the  judge  to  have  the  verdict  entered  according  to  his 
notes,  and  not  to  move  for  a  new  trial.^^ 

It  seems  that  a  new  trial  may  be  granted,  if  the  judge  impro- 
perly refuses  to  postpone  the  trial.^^ 

1  Vane  v.  Ooibold,  1  Ex.  798. 

2  Elliot  V,  The  South  Devon  Railway  Company,  17  L.  J.  Ex.  262  ;  HadUy  v.  Baxendale,  18  Jur.  358, 

Ex.,  where  the  judge  omitted  to  give  a  sufficient  direction  as  to  the  mode  of  measuring  thd 
damages.    As  to  the  effect  of  nondirection,  see  Ford  v.  Lacy,  7  Jur.  N.  S.  684,  Ex. 

3  Doe  Strickland  v.  Strickland,  19  L.  J.  C.  P.  89. 

4  Robinson  v.  Cook,  6  Taunt.  336  ;  Morrish  v.  Murray,  13  M.  &  W.  62  :  2  D.  &  L.  199  ;  Wardman  v. 

Bellhouse,  9  M.  &  W.  696  ;  Hazeldine  v.  Orove,  3  Q.  B.  997  ;  Watson  v.  WhUmore,  8  Jur.  964, 
Ex.  ;  Hearne  v.  Stowell,  6  Jur.  468,  Q.  B  ;  Brawn  v.  Storey,  i  Sc.  N.  R.  9  ;  Doe  Striaclani  v. 
Strickland,^  C.  B.  725  ;  Horlor  v.  Carpenter,  27  L.  J.  C.  P.  1. 

5  Malin  V.  Taylor,  2  Hodg.  3  ;  Williams  v.  Wilcox,  8  A.  &  E.  314  ;  Walker  v.  Needham,  1  Dowl.  N. 

S.  220 ;  Doe  Gilbert  v.  Ross,  7  M.  &  W.  102  ;  Doe  Phillips  v.  Benjamin,  9  A.  &  E.  619 ;  Poss  v. 
Wagner,  7  A   &  E.  116  n. ;  Kenn  v.  Neck,  3  Dowl.  163. 

6  Gibbs  V.  Pike,  9  M.  &  W.  381 : 1  Dowl.  N .  S.  409  ;  Soslin  v.  Carry,  8  Sc.  N.  R.  24  ;  Sorden  v.  Con- 

ton,  3  Jur.  1027,  6.  B.  ;  WhiteJtouse  v.  Hemmant,  27  L.  J.  Ex.  295. 

7  Rex  V.  Gramt,  3  N.  &  M.  106  ;  Doe  Kinglajee  v.  Bems,  18  L.  J.  C.  P.  628. 

8  Abbott  V.  Parsons,  7  Bing.  563. 

9  Shirley  v.  Matthews,  1  Jur.  67,  Ex.  ;  Melin  v.  Taylor,  2  Hodg.  3  ;  Morrish  v.  Murray,  ubi  sup. 

10  Middleton  v.  Earned,  18  L.  J.  Ex.  433. 

11  Tinkler  v.  Rowland,  4  A.  &  E.  868. 

12  lies  V.  Turner,  3  Dowl.  211. 

13  Goldi&nt  V.  Beagin,  11  Jur.  544,  Ex.,  where  it  was  contended  that  certain  observations  made  by  the 

judge  before  the  trial,  were  calculated  to  prej,udice  the  case. 
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A  new  trial  will  not  be  granted  because  the  judge  has  impro- 
perly allowed  a  party  to  begin :  unless  clear  and  manifest  injustice 
was  occasioned  thereby.^ 

In  some  cases,  where  there  has  been  a  mistake  in  the  taking  or 
entry  of  the  verdict,  a  new  trial  will  be  granted.^  On  a  motion 
for  a  new  trial  upon  the  ground  that  the  verdict  was  entered  by 
mistake,  the  Court  will  receive  the  affidavit  of  a  juryman  as  to 
what  occurred  in  open  Court  upon  the  delivery  of  the  verdict.' 

If  a  juror  has  been  sworn  on  the  jury  by  a  wrong  surname 
(particularly  if  he  is  not  the  person  summoned  or  intended  to  be 
sworn),  a  new  trial  may  be  granted  ;*  but  otherwise  if  sworn  by  a 
wrong  Christian  name.^  It  is  discretionary,  however,  with  the 
Court  to  grant  a  new  trial  in  such  a  case  or  not ;  and  it  will  not  do 
so,  unless  the  mistake  as  to  the  juror  has  been  produqtive  of  some 
injustice.* 

In  an  action  against  a  provisional  committeeman  of  a  proposed 
railway  company,  for  goods  supplied  in  the  course  of  its  formation, 
in  which  there  was  a  verdict  for  the  defendant,  the  Court  granted 
a  new  trial  upon  the  ground  that  the  foreman  of  the  jury  was  a 
provisional  committeeman  of  the  same  company,  but  only  on  pay- 
ment of  costs:  as  it  appeared  that  the  plaintiff's  attorney  was 
aware  of  the  foreman's  interest.''  The  Court  refused  to  set  aside 
a  trial  upon  the  ground  that  one  of  the  jurors  had  served  the  de- 
fendant with  process  in  the  action.^ 


1  Brand/brd  v.  Framcm^  5  Ex,  734  :  20  L.  J.  Ex.  36  ;  Leeks   v.   Gresliam  Life  Insurance  Society t  15 

Jur.  1161,  Ex.;  Doe  Bather  v.  Brayne,  6  C.  B.  655  :  17  L.  J.  C.  P.  127  ;  Edwards  v.  Mattlmus,  i  D. 
&  L.  721 :  11  Jur.  398  ;  Geach  v.  Ingall,  14  M.  &  W.  96  ;  Haikman  v.  Ferrtie,  8  M.  &  W.  605. 

2  See  Berttley  v.FUnvming,9  Jur.  402  : 1  C.  B.  479,  where  the  associate  received  the  verdict  in  the 

absence  of  the  judge. 

3  Roberts  v.  Hughes,  7  M.  &  W.  399  :  1  Dowl.  N.  S.  82  ;  Dawntley  v.  Hyde,  6  Jur.  133,  Ex. ;  and  see 

Dotrisv.  Taj/ior,  2  Chit.  Rep.  268.  The  affidavit  of  a  juryman  to  the  effect  that  he  would  not 
have  agreed  to  the  answers  given  by  the  foreman  of  the  jury  to  the  Court,  if  he  had  known  they 
would  have  entitled  the  plaintiff  to  a  verdict,  held,  if  admissible,  no  ground  for  disturbing  the 
verdict :  Raphael  v.  The  Bank  of  Ungland,  25  L.  J.  C.  P.  33.  As  to  when  the  afGidavit  of  a 
juryman  is  inadmissible, 

4  Norman  v.  Beaumont,  Willes,  484  :  Barnes,  463  ;  Wray  v.  Thorn,  ib.  454  ;  Parker  v.  Thomttm,  1 

Str.  640  :  2  Ld.  Raym.  1410  ;  and  see  Dovey  v.  Hobson,  6  Taunt.  460  ;  Gee  v.  Swam,  9  M.  &  W. 
886,  per  Parke,  B. 

5  Hill  V.  Yates,  12  East,  231,  n.  ;  and  see  Wray  v.  Thorn,  Willes,  488. 

6  HiU  V.  Tales,  12  East,  229  ;  see  Dickenson  v.  Blake,  7  Bro.  P.  C.  177  ;  Torbock  T.  Lainy,  6  Jur.  318, 

Q,  B.,  where  the  objection  was  taken  before  the  verdict  was  recorded;  Earl  of  Falmouth  v. 
Roberts,  1  Dowl.  N.  S.  663  :  9  M.  &  W.  469.  As  to  granting  a  new  trial  upon  the  ground  that  a 
person  who  appeared  on  the  jury  was  not  on  the  panel,  see  Ca^'ne  v.  Nicholl,  3  Dowl.  115  ;  Hill 
V.  Yates,  and  Dovey  v.  Hobton,  ubi  sup. 

7  Baily  v.  Macauley,  14  Jur.  80  Q.  B.    The  Court  refused  to  receive  affidavits  from  the  jurymen  that 

the  foreman  did  not  influence  the  verdict  :  see  WiUiams  v.  The  Great  Wtsiern  Railway  Co-mmam] 
28  L.  J.  Ex.  2. 

8  Prime  7.  Titmarsh,  7  Jur,  202,  Ex. 
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If  the  jury  return  a  perverse  verdict,  the  Court  will  grant  a  new 
trial,  and,  in  general,  without  payment  of  costs.-^ 

If  the  jury  find  a  verdict  contrary  to  evidence,  the  Court  will,  in 
general,  grant  a  new  trial,^  even  in  the  case  of  a  trial  at  bar  ;^ 
but  not  if  the  verdict  was  such  as  the  justice  of  the  case  required;* 
and  it  was  refused  where  the  credibility  of  a  witness  was  left  to 
the  jury,  and  they  found  a  verdict  against  his  evidence :  although 
there  was  no  evidence  to  impeach  his  credit.^  Where  the  evi- 
dence is  conflicting,  a  new  trial  will  seldom  be  granted,  unless  the 
evidence  against  the  verdict  very  strongly  preponderates.®  In  a 
question,  however,  relating  to  real  property,  where  the  inheritance 
would  have  been  for  ever  bound  by  the  verdict,  the  Court  granted 
a  new  trial :  although  the  case  had  been  left  to  the  jury  upon  con- 
flicting evidenced  In  granting  a  new  trial  upon  the  ground  that 
the  verdict  is  against  the  evidence,  the  Court  is,  in  a  great 
measure,  guided  by  the  opinion  of  the  judge  who  tried  the  case 
whether  the  verdict  is  satisfactory  or  not.^ 

For  excessive  damages,  the  Court  will  grant  a  new  trial  as  of 
course,  or  set  aside  the  execution  of  a  writ  of  inquiry  in  all  cases 
where  the  damages  may  be  ascertained  by  mere  calculation  f  and 
in  other  cases  of  actions  ex  contractu,  if  it  appears  clearly  that  the 
damages  are  excessive  ;^''  but  a  new  trial  has  been  refused  in  an 
action  on  a  bill  or  note,  where  the  jury  found  for  no  greater 
amount  than  the  bill  or  note,  though  it  was  alleged  that  less  was 
due  ;^^  and  where  the  value  on  which  the  damages  were  calculated 
was  assented  to  by  both  sides  at  the  trial,  the  Court  refused  to 
reduce  the  damages  on  the  ground  that  the  basis  of  the  calculation 
was  erroneous. 1^     In  actions  ex  delicto,  such  as  action  for  trespass,^' 

1  See  Harrison  v.  Fane.  1  So.  N.  R.  287  ;  CHison  v.  Muskett,  3  Sc.  N.  R.  427  ;  Mould  v.  Griffiths,  8  Jur. 

1010,  Ex. ;  Parker  v.  Great  Western  Railway  Company,  3  Railw.  Ca.  17,  0.  P. 

2  Bright  v.  Eynon,  1  Burr.  390  ;  Miller  v.  Taylor,  i  Sc.  513  ;  Levy  t.  Milne,  12  Moore,  418  ;  Morris  v. 

Cleasty,  1  M.  &  Sel.  576  ;  see  Glynn  v.  Houston,  2  Sc.  N.  R.  648. 

3  Musgrave  v.  JYevinson,  2  Ld.  Raym.  1358. 

4  Wilkinson  v.  Payne,  4  T.  R.  468  ;  Sampson  v.  Appleyard,  3  Wils.  273  ;  Goslin  v.  Wilcock,  2  ib.  302  ; 

Aylett  V.  Lowe,  2  W.  Bl.  1221  ;  Foxcrofi  v.  Devonshire,  2  Burr.  936  ;  Denn  v.  Barnard,  Cowp.  597  ; 
BoUon  V.  Pritchard,  4  D.  &  L.  117,  B.  C.  ;  but  see  3  B.  &  Aid.  692. 

5  Lacey  V.  Forrester,  a   Dowl.  688  ;  but   see   the   observations   of  Tenterden,  C.  J.    &   Bagley,  J.,  in 

Davis  T.  Hardy,  6  B.  &  C.  231. 

6  Ashley  v.  Ashley,  2  Str.  1142  ;  Doe  Mason  v.  Mason,  3  Wils.  63  ;  Swain  v.  Hall,  ib,;  Anon.,  lib.22; 

see  Norris  v.  Freeman,  3  i&.  38  ;  Melin  v.  Taylor,  3  Bing.  N.  C.  109. 

7  Swinnerton  v.  Marquis  of  Stafford,  3  Taunt,  91  ;  see  ib.  232  ;  Lee  v.  Shore,  2  D.  &  R.  198  :  1  B.  <S  C. 

94  ;  Hodgson  v.  Forster,  2  D.  &  R.  221  :  1  B.  &  C.  110  ;  Lowdbn  v.  Hierons,  2  Moore,  102. 

8  See  Lake  v.  Deer,  1  Jur.  983,  Q.  B. 

9  See  Day  v.  Edwards,  1  Taunt.  491 ;  Sowerby  v.  Lockerly,  1  Jur.  796,  Q.  B. 

10  See  Wood  v.  Hurd,  2  Bing.  N.  C.  166  ;  Harrison  v.  Cage,  Carth.  467. 

11  Selly  V.  Powis,  1  H.  &  W.  2. 

12  Hilton  V.  Fowler,  6  Dowl.  312. 

13  Benson  v.  Frederick,  3  Burr.  1845  ;  Ducker  v.  Wood,  1  T.  R.  277  ;  Uerest  v.  Harvey,  5  Taunt.  442 : 1 

Marsh.  139  ;  Lockley  v.  Pye,  8  M.  &  W.  133. 
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for  diverting  a  watercourse,^  or  the  like,  where  there  is  no  certain 
measure  of  damages,^  a  new  trial  is  seldom  granted  on  this 
account :  unless  the  damages  were  outrageous  f  or  the  Court'  is 
satisfied  that  the  jury  acted  under  the  influence  of  undue  motives, 
or  of  gross  error  or  misconception  ;*  and  the  same  as  to  the  exe- 
cution of  writs  of  inquiry.^  A  very  clear  case  of  excess  must  he 
made  out  f  and  it  may  he  here  mentioned  that,  for  this  purpose, 
the  Court  will  not  receive  affidavits  of  the  defendant's  witnesses, 
to  explain  or  add  to  evidence  given  hy  them  at  the  trial.'  It  is 
very  usual,  where  an  excessive  verdict  has  .been  given,  for  the  ' 
judge  to  suggest  to  the  counsel  to  agree  on  a  sum,  to  prevent  the 
necessity  of  a  new  trial.^ 

A  new  trial  will  sometimes  also  be  granted,  or  the  execution  of  a 
writ  of  inquiry  set  aside,  and  a  fresh  inquiry  granted,  if  it  appears 
clear  to  the  Court,  that  the  damages  are  too  small  f  or  if  the 
smallness  of  the  damage  has  arisen  from  some  mistake  on  the  part 
either  of  the  Court, ^^  or  the  jury,i^  or  from  some  unfair  practice 
upon  the  part  of  the  defendant.^^  Where,  in  an  undefended  action 
on  a  mortgage  deed,  a  verdict  was  taken  for  the  plaintiff  by  mis- 
take for  the  principal  only,  the  Court  refused  to  increase  the 
damages  by  adding  the  interest,  but  offered  to  grant  a  new  trial.''^ 
But,  as  a  general  rule,  the  Court  will  not  grant  a  new  trial,  in 
an  action  for  a  tort,  on  account  of  the  smallness  of  the  damages.^* 

For  the  misconduct  of  the  jury,  also,  the  Court  will,  in  general, 
grant  a  new  trial,  if  the  misconduct  be  such  as  to  satisfy  the 
Court  that  the  verdict  has  been  determined  on  without  that  grave 
and  serious  deliberation,  that  right  exercise  of  judgment,  and  that 
total  absence  of  all  partiality,  so  necessary  to  the  proper  execution 

1  PleydeU  t.  Earl  of  Dorchester,  7  T.  R.  629  :  1  Chit.  Rep.  720,  n.  (a). 

2  See  Bennett  y.  AUcott,  2  T.  R.  166  ;  Day  v.  Hallamay,  1  Jur.  794,  Q.  B. 

3  Price  v.  Severne,  7  Bing.  316  :  6  M.  &  P.  126  ;  Sharp  v.  Brlce,  2  W.  B.  942  ;  Leith  v.  Pope,  ib.  1327  ; 

PleydeU  v.  Earl  of  Dorchester,  7  T.  R.  629  ;  Bruce  v.  Rawlins,  8  Wils.  61 ;  Williami  v.  Cu/rrie,  1 
C.  B.  841 ;  Britton  v.  South  Wales  Railway  Company,  27  L.  J.  Ex.  366. 

4  Chambers  v.  Caulfield,  6  East,  244  ;  Edgell  v.  Francis,  1  Sc.  N.  R.  US  ;  Creed  v.  Fisher,  18  Jur.  228, 

Ex. 

5  Benson  v.  Frederick,  and  Bruce  v.  Rawlins,  ubi  sup.;  Irwin  v.  Dearman,  11  East,  23. 

6  Lathbury  v.  Brown,  10  Moore,  106. 

7  Phittvps  V.  HatfieUd,  8  Dowl.  882. 

8  Per  Alderson,  J.,  7  Bing.  320  ;  see  Leeson  v.  Svdth,  4  N.  &  M.  301. 

9  Armytage  v.  Haky,  4  Q.  B.  917  :  7  Jur.  N.  S.  671 ;    Wilson  v.  Hicks,  26  L.  J.'  Ex.  242  ;    Nichols  v. 

Bestwick,  28  L.  J.  Ex.  4. 
10  Markham  v.  Middleton,  2  Str.  1259  ;  Noble  v.  Kennoway,  2  Doug.  510. 
U  Woodford  v.  Eades,  1  Str.  425  ;  Levy  v.  Baillie,  1  Bing.  349  :  6  M.  &  P.  208. 

12  Wits  V.  Polehamptan,  2  Salk.  647  ;  see  Hall  v.  Stone,  1  Str.  515. 

13  Baker  v.  Brown,  2  M.  &  W.  199  :  6  DowL  313. 

14  Manton  v.  Bates,  1  C.  B.  444  ;  Gibbs  v.  Turmaley,  ib.  640  :  Mavricet  v.  Brecknock,  2  Doug.  609  ; 

Richards  v.  Rose,  9  Ex.  218  ;  23  L.  J.  Ex.  3 :  Apps  y.  Day,  14  C.  B.  112. 
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of  the  important  duties  of  jurymen.  Thus,  if  the  jurors  eat  or 
drink,  after  the  summing  up,  at  the  expense  of  the  party  for  whom 
they  afterwards  find  a  verdict ;  or  if  they  determine  their  verdict 
by  lots  ;  or  if  they  or  any  of  them  have  previously  declared  that 
the  plaintiff  should  never  have  a  verdict  ;^  or  the  like  :  the  Court 
may  set  aside  the  verdict,  and  grant  a  new  trial.^  Where  two  of 
the  jury,  during  the  progress  of  a  trial,  which  lasted  two  days, 
dined  and  slept  at  the  house  of  the  defendant  on  the  evening  of 
the  first  day,  and,  consequently  before  the  summing  up,  the  Court 
held  that  it  was  discretionary  whether  the  verdict  should  be  set 
aside  and  a  new  trial  granted ;  and  as  the  party  making  the  appli- 
cation did  not  entertain  any  belief  that  the  jurors,  in  giving  their 
verdict,  were  influenced  by  their  visits,  and  there  were  no  grounds 
for  suspicion  of  unfairness,  the  Court  refused  to  do  so.^  The 
Court  wiU  not  receive  affidavits  made  by  any  of  the  jurymen,*  or 
affidavits  of  what  any  of  the  jurors  have  said,  respecting  such 
misconduct  :^  it  must  be  proved  in  some  other  way  f  and  this  is 
the  case,  though  the  misconduct  is,  in  some  degree,  confirmed 
aliunde  :''  though  it  seems  that  where,  in  moving  for  a  new  trial, 
affidavits  imputing  personal  misconduct  to  a  jury  are  used,  affida- 
vits of  any  of  the  jury,  rebutting  such  imputation,  may  be  used 
in"  answer.^ 

If  the  cause  be  tried  in  the  order  in  which  it  is  inserted  in  the 
cause  list,  in  the  absence  of  the  opposite  party,^  or  his  counsel, 
the  Court  will  not  grant  a  new  trial,  unless  under  very  special  cir- 
cumstances ;  and  then,  as  a  general  rule,  only  on  an  affidavit  of 
merits,  and  on  payment  of  costs.^" 

I  Ueni  y.  'B^undred of  H ert/ord,  z  Salk,  645;  2  Comynj  601  :  see  Gaintford  v.  Blackford,  6  Pri.  36. 
z  See    Hughes   v.    Budd,    8   Dowl.  315  ;    Cooksey  v.    Haynes,    27  L.    J,    Ex.    371.       For    a    case 

where  all  the  jury  were   not   present  when  the  verdict  was   given,  see  Rex  v.   Wooler,  2  Stark. 

Ill  ;  6  M.  &  S.  366. 

3  Mortis  V.  Vivian,  10  M   &  W.  137  :  2  Dowl.  N.  S.  235  ;  see  R.  v.  Kinnear,  2  B.  &  A.  468  ;  i  Chit. 

Rep,  4or. 

4  Harvey  v.  Hewitt,  3  Dowl.  5^8  ;  Roberts  v.  Hughss,  7  M.  &  W.  390 ;   Vaise  v.  Delaval,  i  T.    R. 

Ti ;  Onioits  v   Naisk,  7  Pri.  203  ;  Hartiuright  v.  BadJuiin,  11  Pri.  383  ;  R.  v.   Wooler,  6  M.  & 
S.  366  ;  Bridgwood  v.  Wynn,  i  H.  &  W.  574  ;  Baity  v.  Macautey,  n  Ju   80,  Q.  B. 

5  Harvey  v.  Hewitt,  iibi  sup.  ;  Straker  v.  Graham,   7  Dowl.  223  ;  4  M  &  W.  7Z1  ;  Burgess  v.  Lang- 

ley,  6  Sc.  N.  R.  518 ;  I  D.  &  L.  zi  ;  12  L.  J.  N.  S.  C.  P.  257  ;  Addison  v.  Williamson,  5  Jur.  466, 
Ex.  ;  Davis  v.  Taylor,  2  Chit.  Rep.  268. 

6  See  Ha7  vey  v.  Hewitt,  ubi  sup.  ;  where  affidavits  where  made  by  persons  who  witnessed  the  jury 

drawing  lots  for  their  verdict. 

7  Oweti  v.  Wharbuton,  1   B.  &  P.  N.  R-  3z6 ;  see  Kindle  v  Birch,  8  Taunt.  26 :  i  Moore,  455. 

8  StaTidewicke  v.  Watkins,  2  D.  &  L.  502  ;  see  Taylor  v,  Webb,  Trials  per  Pais,  24. 

9  See  Cooh  v.  Beardsall,  zg  L  J.  Ex.  35,  where  the  defendant  intended  to  conduct  his  own  cause  in 

person,  and  there  were  two  Courts  sitting. 
10  See  Anon.,  2  Salk.  645  ;  Third  v.  Goodier,  i  Pri.  R.  717,  Ex.;  Bland  v.  Warren,  7  A.  &  E.  13; 
Wtitsori  V.  Reeve,  5  Bing.  N.  C.  iiz:  7  Dowl.  127  ;  Breach  v.  Casterton,  7  Bing.  ZZ4  ;  4  M.  &  P. 
867  ;  Masters  v,  Barnwell,  ib.  n.  ;  G7vilt  v.  O  aivley,  8  Bing.  144  ;  i  M.  &  Sc.  229  ;  R.  v.  Richard- 
son 8  Dowl.  511  ;  Nash  v.  Swinbum,  4  Sc.  N.  R.  326  ;  3  M.  &  (i.  650  ;  i  Dowl.  N.  S.  190,  where 
the  defendant's  attorney's  clerk  misread  the  notice  of  trial  ;  Curtis  w.  March,  4  Jur.  N.  S.  iriz, 
Ex.,  where  the  clocks  diiTered. 
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If -the  party  for  whom  a  verdict  is  afterwards  given,  deliver  to 
the  jury,  after  they  have  left  the  box,  evidence  which  has  not  been 
shown  to  the  Court,i  or  if  he' has  used  improper  influence  with 
the^  jury,  to  induce  them  to  give  a  verdict  in  his  favour,  a  new  trial 
will  be  granted.  Where  handbills  reflecting  on  the  plaintiff 's  char- 
acter were  distributed  in  Court,  and  shown  to  the  jury  on  the  day 
of  the  trial,  a  verdict  against  him  was  set  aside,  and  a  new  trial 
granted,  although  the  defendant,  by  his  affidavit,  denied  all  know- 
ledge of  the  handbills.^  But  merely  desiring  a  juror  to  attend  at 
the  rtrial  of  the  cause  is  no  ground  for  a  new  trial.^ 

Where,  by  a  fraudulent  trick  upon  the  palH;  of  the  defendant, 
the  plaintiff's  counsel  were  taken  by  surprise,  and  the  defendant 
thereby  obtained  a  verdict,  the  Court  granted  a  new  trial.*  Where 
a  plaintiff  was  non-suited,  in  consequence  of  a  refusal  by  the  de- 
fendant's counsel  at  the  trial  to  admit  certain  documents'  in 
evidence,  which  had  been  agreed  to  be  admitted  by  the  defendant's 
attorney's  agent,  the  Court  granted  a  new  trial,  with  costs  to  be 
paid  by,  the. defendant.* 

A  new  trial  has  been  granted  on  account  of  the  non-attendance 
of  a  material  witness ;  and  the  Court  in  one  case  granted  it  with- 
out costs,  where  a  material  witness  for  the  defendant  was  kept  out 
of  the  way  by  the  contrivance  of  the  plaintiff,  to  prevent  him  from 
being  served  with  a  subpcena ;  but,  in  a  later  case,  where  a  witness 
for  the  plaintiff  was  kept  out  of  the  way  by  the  contrivance  of  the 
defendant,  the  Court  refused  a  new  trial :  observing,  that  the 
plaintiff  ought  to  have  applied  for  a  postponement  of  the  trial,  or 
withiirawn  the  record.*  And  the  general  rule  is,  that  a  new  trial 
wUl  not  be  granted,  on  the  ground  that  evidence  has  not  been 
given  that  might  have  been  given  at  the  trial  f  and  the  Court  will 
not,  on  motion  for  a  new  trial,  hear  affidavits  of  any  facts  which 
might  have,  been  brought  forward  at  Nisi  Prius.^      The  plaintiff 


1  Ante. 

2  Coster  V.  Merest,  3  B.  &  B.  272 ;  7  Moore,  87  ;  and  see  Spencer  v.  DcWiUott,  3  Smith,  321. 

3  Snell  V.  Tiimbrell,  1  Str.  643.  „  ,  „ 

1  M.  S.  E.  1814 ;  see  Andjerson  v.  George,  1  Burr.  352 ;  Edie  v.  East  India  Company,  1  w.  Bl.  298  ; 
Hewlett  V.  CruchUy,  6  Taunt.  277  ;  Lemane  v.  Mealin,  11  Jur.  168,  B.C.;  and  see  Long  v.  Bilke, 
1  Sc.  N.  R.  176.  where  the  effect  of  a  judgment  produced  in  evidence  was  misrepresented. 

6  Doe  Timdal  v.  Boe,  5  Dowl  420. 

6  Twrquhand  v  Dawson,  1  C.  M.  &  E.  709 ;  and  sSe  Edwards  v.  Dignrnn,  2  Dowl.  642 ;  Packham  v 

Newman,  3  *,  166 ;  Eenning  t.  Samuel,  2  Dowl.  766 :  3  M.  &  Sc.  818 

7  Cooke  T.  Berry,  1  Wils.  98  ;  and  see  1  0.  M.  &  R.  710,  n. ;  Macteath  v.  Ellis,  4  Bing.  673. 

8  Hope  V.  Atkim,  1  Pri- 143. 
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ought,  if  unprepared  with  his  evidence,  either  to  make  application 
to  put  off  the  trial  before  the  jury  are  sworn,  or  should  withdraw 
his  record,  and  not  take  the  chance  of  a  verdict.^ 

The  Court  has  granted  a  new  trial  where  it  appeared  clearly 
that  the  plaintiff's  case  was  a  mere  fiction  supported  by  perjury, 
which  the  defendant  could  not,  at  the  time  of  the  trial,  be  prepared 
to  answer.*  It  will,  however,  not  in  general  be  satisfied  with  the 
mere  affidavit  of  the  party  making  the  application,  contradicting 
the  witnesses  on  the  other  side  :*  the  witnesses  must  in  general  be 
indicted  and  convicted  ;*  or  some  other  satisfactory  proof  of  the 
perjury  must  be  offered  to  the  Court.  Even  where  the  witnesses 
were  indicted,  the  Court  refused  to  stay  execution  until  the  indict- 
ment should  be  tried.* 

Where  a  witness  made  a  mistake  in  his  evidence,  by  reason  of 
which  a  verdict  was  given  against  the  party  who  called  him,  the 
Court  refused  a  new  trial :  although  the  mistake  was  explained  by 
the  affidavit  of  the  witness  himself  ;^  but,  under  similar  circum- 
stances, the  Court  of  Common  Pleas  granted  a  new  trial.'  Where 
a  defendant  insisted  that  he  was  surprised  by  a  misstatement 
made  by  one  of  the  plaintiff's  witnesses,  the  Court  refused  a  new 
trial :  the  misstatement  having  been  made  in  answer  to  a  question 
that  was  collateral  and  })eside  the  issue.* 

In  some  •  cases,  where  a  party  is  taken  by  surprise,  at  the  trial, 
the  Court  will  grant  a  new  trial.^  Thus,  it  will  be  granted,  if, 
by  a  fraudulent  trick  upon  the  part  of  the  defendant,  the  plaintiff's 
counsel  was  taken  by  surprise,  and  the  defendant  thereby  obtained 
a  verdict.^"  But  the  Court  never  grants  a  new  trial  upon  the 
ground  of  surprise,  unless  satisfied  that  the  verdict  was  substan- 
tially wrong  ;"  and  it  was  refused  where,  by  reason  of  the  defen- 

1  Sarrison  v,  Harrison^  9  Pri.  89 ;  Edwards  v.  JHgnum,  ubi  sup.  ;  3msHe  v.  Wildman,  8  Taunt. 

236 ;  2  Moore,  179  ;  see  Hoare  v.  SUveHoek,  19  L  J.  C.  P.  216. 

2  FabriUtcs  v.  Cock,  3  Burr.  1771.    If  the  plaintiff  has  sworn  falsely  on  a  matter  not  material  to  the 

merits  of  the  cause,  a  new  trial  will  not  be  granted ;  Soneyman  v.  Lewis,  23  L.  J.  Ex.  204. 

3  Feize  V  Parkinson,  i  Taunt.  640 ;  see  Aliken  v.  Howell,  1  N.  &  M.  191 ;  Sprague  y.  MitcheU,  2 

Chitt.  271 .  but  see  Lister  v.  Mundell,  1  B  &  P.  427 

4  BeerfieM  t.  Petrie,  2  Tidd.  938 ;  Seeley  v.  Mahew,  4  Bine.  561 ;  Barmshire  y.  Harris,  3  Jur.  980, 

C.  P. 
6  Chitty's  Arch.  691 ;  Warwick  v.  Bruce,  4  M.  &  S.  140  ;  see  ThurteU  v.  Beaumont,  1  Bing.  339  ;  8 
Moore,  612. 

6  Huish  V.  Sheldon,  Say.  27. 

7  Richardson  v.  Fisher,  7  Moore,  546  :  1  Bing.  145. 

8  Magnay  v.  Knight,  2  So.  N.  E.  71 :  1  M.  &  G.  944. 

9  See  Todd  t.  Emby,  2  Dowl.  N.  S.  670  :  Belle  v.  Thompson,  2  Chitt.  194 ;  Harrison  t.  Harrison  9 

Pri.  89  ;  Long  t.  Bilke,  1  Sc.  N.  E.  176. 

10  Ante,  p.  1025. 

11  Tharpe  v.  Stallinood,  6  So,  N.  E.  730 ;  1  D.  &  L.  24,  per  Coltman,  J. 
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dants  having  insufficiently  disclosed  their  case  to  their  attornies, 
the  latter  were  taken  hy  surprise,  and  unprepared  to  prove  a  cer- 
tain document  at  the  trial,  and  a  verdict  was  given  for  the  plaintiff.^ 
So  a  party  nonsuited  for  nonproduction  of  a  document  from  a 
public  office,  is  not  entitled  to  a  new  trial  on  the  ground  of  surprise 
where  he  has  served  the  clerk  in  the  office  with  a  subpana  duces 
tecum  to  produce  the  document,  but  has  omitted  to  apply  to  the 
head  of  the  office  for  permission  for  its  production.^  And  where, 
at  the  trial,  the  defendant  produced  a  deed  which  he  had  had 
notice  to  produce,  and  there  being  an  attesting  witness  to  it  who 
was  not  called,  the  plaintiff  was  nonsuited,  it  was  held,  that  the 
plaintiff  was  not  entitled  to  a  new  trial  on  the  ground  of  surprise, 
though  he  was  not  aware,  before  the  trial,  that  there  was  an  attest- 
ing witness  :  it  not  appearing  that  he  had  made  any  inquiry  upon 
the  subject.* 

A  new  trial  will  seldom  be  granted,  where  a  verdict  has  been 
given  against  a  party,  or  a  plaintiff  has  been  nonsuited  for  want 
of  evidence  which  might  have  been  produced  at  the  trial :  because 
it  would  tend  to  introduce  perjury  ;*  even  although  the  evidence 
was  briefed,  and  his  counsel  thought  fit  not  to  produce  it  :^  unless 
the  verdict  is  manifestly  against  the  justice  and  equity  of  the 
case.*  But  if  new  evidence,  discovered  after  the  trial,  is  such  as 
to  satisfy  the  Court  that,  if  the  party  had  had  it  at  the  trial,  he 
must  have  had  a  verdict,  the  Court  will  grant  a  new  trial  upon 
payment  of  costs,  in  order  to  do  justice  between  the  parties.^  The 
discovery  of  witnesses,  who  can  contradict  those  produced  on  the 
former  trial,  seems  to  be  no  ground  for  a  new  trial.^ 

A  cause  having  been  stopped  while  a  witness  was  under  exami- 
nation, and  the  plaintiff  nonsuited,  upon  a  statement  by  his  coun- 
sel of  the  facts  he  was  prepared  to  prove,  the  Court  granted  a  new 
trial  on  payment  of  costs,  upon  an  affidavit  that  the  witnesses  could 
have  proved  a  more  complete  case  than  that  presented  by  the 
counsel.®  i 

1  Ibid. 

^Au$tin  Y.  Evans,  4  M.  &  G.  430  ;  2  Dowl.  408. 

3  Searden  v.  Minter,  2  M.  &  G.  204 :  9  Sc.  N.  E.  237. 

4  Cooie  1.  Berry,  1  Wila.  98  ;  King  v.  Alberton,  3  Salk.  361 ;  see  Wits  v.  Polehamplon,  2  Salk.  647. 
6  Spo»i«r  V.  Hogg.  2  W.  Bl.  802 ;  Hall  t.  Stothard,  2  Chitt.  267. 

6  liartyn  t.  Poiger,  5  Burr.  2631. 

7  Broadhead  v  Marshall,  2  W.  Bl.  955  ;  Weak  v .  Calloway,  7  Pri.  677  ;  Thurtell  v.  Beaumont,  1 

Bing.  339. 

8  DicJcensony.  Blake,  1  Bro  P.  C.  ed.  Toml.  177. 

9  Edger  v.  Knapp,  6  Sc.  N.  R.  707 ;  1  D.  &  L.  73. 
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The  Court-will  not,  as  a  general  rule,  grant  a  new  trial,  to  let 
the  party  into  a  defence  of  which  he  was  apprised  at  the  first 
trial.i 

If  a  party  is  entitled  to  a  new  trial,  ex  debito  justitia,  upon  one 
of  several  issues,  the  Court  cannot  confine  the  new  trial  to  such 
issue  only,  but  must  grant  it  as  to  all  of  them.^     Therefore,  if  the 
judge  at  the  trial  allows  evidence,  which  is  inadmissible,  to  be 
given  upon  one  of  several  issues,'  or,  if  he,  in  his  direction  to  the 
jury,  mistakes  the  law,*  or,  it  seems,  makes  any  other  mistake, 
for  which  he  might  have  been  required  to  seal  a  bill  of  exceptions,, 
a  new  trial  can  only  be  granted  upon  all  the  issues.^     But  if  the,, 
granting  of  the  new  trial  upon  one  of  several  issues  is  a  matter  in . 
the  discretion  of  the  Court,  as  if  the  verdict  upon  such  issue  be  •. 
against  evidence  or  the  like,  it  may  be  granted  upon  such  issue, 
only.*     A  jury  having  assessed  damages  upon  an  erroneous  prin- 
ciple, the  Court,  in  granting  a  new  trial,  refused  to  limit   the 
inquiry  to  the  question  of  damages.'^     Where,  in  trespass,  there 
were  several  issues,  one  of  them  on  a  plea  of  liberum.tenemeniumi 
and  the  judge  at  the  trial  improperly  rejected  evidence  applicable- 
to  that  issue  only,  the  Court  discharged  a  rule  for  a  new  trial,/ 
after  a  verdict  for  the  defendant  on  several  issues,  on  his  consent-' 
ing  to  the  verdict  being  entered  for  the  plaintiff  on  that  issue,  and 
gave  no  costs  of  the  rule  to  either  party.*     Where  there  were  two  i 
issues,  and  the  jury  found  upon  both,  but  the  judge  improperly, 
discharged  the  jury  upon  the  second  issue,  the  Court  held  that: 
the  proper  course  was  to  apply  to  the  judge  to  have  the  verdict: 
corrected  according  to  his  notes  .^ 

If  the  jury,  at  the  second  trial,  finds  for  the  party  against  whom 
the  former  verdict  was  given,  the  Court,  if  the  case  is  doubtful,  or 
the  second  verdict  does  not  accord  with  the  justice  of  the  case, 
may  be  induced,  under  circumstances,  to  grant  a  third  trial.  It  is 
entirely  in  the  discretion  of  the  Court,  however,  to  do  so  or  not : 

1  Vernon  v.  Hunkey,  2  T.  R.  113 ;  see  Buxton  v.  Uardin,  1  T.  R.  84  ;  RiUhie  v.  Bowsfield,  7  Taunt. 

309  ;  Pickering  v.  Dawson,  4  Taunt.  779  ;  Bodington  v.  Harris,  1  Bing.  187. 

2  Barl  of  MaccleAelcL  v.  Bradley,  7  M.  &  W.  670  ;  9  Dowl.  313  :  Hutchinson  v.  Pifcr,  4  Taunt.  666. 

3  Bernasconi  v.  Farebrother,  3  B.  &  Ad.  373. 

4  Hutchinson  v.  Piper,  4  Taunt.  655. 

5  bernasconi  v.  Farebrother,  ubi  sup. 

6  Earl  of  Macclesfield  v.  Bradley,  and  Huschinson  v.  Piper,  ubi  sup. ;  but  see  Bull.  N.  P.  326,  D.  , 

and  see,  as  to  a  venire  de  nouo,  Davis  v.  Lowndes,  4  Bing.  N.  C.  478. 

7  Mahoney  v.  Frasi,  1  0.  &  M.  326. 

8  Hughes  t.  Hughes.  15  M.  &  W.  701 ;  see  Baxter  v.  Nurse,  6  M,  &  G.  985. 
8  lies  V.  Turner,  3  Dowl.  211. 
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)£for  the  losing  party  in  such  a  case  is  not  entitled  to  it  by  any  rule 
oror  practice  of  the  Court;  it  has  accordingly  been  refusied,  where 
the  ^second  verdict  was  satisfactory.^  It  is  also  in  the  discretion 
of  the  Court  to  grant  a  third  trial  after  two  concurring  verdicts  ;^ 
but  this  is  seldom  done  f  and  the  Court  has  refused  to  grant  it, 
after  a  new  trial  for  excessive  damages,  and  the  same  damages 
given  by  the  second  verdict.*  And  so,  also,  where  the  two  con- 
curring verdicts  were  for  the  defendant:  although  the  judge, 
before .  whom  the  second  trial  was  had,  expressed  himself  dis- 
satisfied with  the  verdict.^  But  where,  in  such  a  case,  the  action 
was  brought  for  a  matter  savouring  of  the  realty,  and  the  plaintiff 
would  have  been  concluded  by  the  verdict,  the  Court,  under  eireum- 
Kstancesy  set  aside  the  last  verdict,  and  ordered  a  nonsuit  to  be 
entered  :  leaving  the  plaintiff  to  contest  the  matter  a  third  time, 
if  he  would.* 

..  The  application  for  a  new  trial  must  be  made  to  the  Court  of 
[  Chancery,  whether  the  trial  was  had  before  that  Court,  or  a  Court 
of  Common  Law.^ 

The.  application  for  a  new  trial  must,  in  all  cases,  be  made  before 
the  cause  comes  on  for  further  hearing.^  It  is  made  by  motion, 
of  which  notice  must  be  given. 

Where  the  trial  has  been  had  before  a  Court  of.  Common  Law, 
no  positive  time  is  fixed  within  which  the  application  must  be 
made.  In  Legard  v.  Daly,  however,*  Lord  Hardwicke  stated,  as  a 
reason  which  weighed  greatly  with  him,  in  refusing  an  application 

-  for  a  new  trial,  the  length  of  time  {viz.,  five  years  and  a  half)  which 
had  elapsed  since  the  trial,  which  he  said  would  be  an  objection 

,.even  in  Courts  of  Law;  "and  he  observed  that,  although  it  had  not 
been  set  down  till  lately  upon  the  equity  reserved,  it  could  not  be 
said'that  the  other  side  should  not  have  applied  for  a  new  trial : 
for  perhaps  the  defendant  might  have  no  reason  to  set  it  down. 

1  Parker  v.  Ansell,  2  W.  Bl.  963. 

2  Ooodwin  v.  Gibbons,  i  Burr.  2101  ;  Gibson  v.  Muskett,  3  Sc.  N.  R.  427. 

3  See  Foster  v.  Steele,  3  Bing.  N.  C.  892. 

;  i  Clerk  V.  JJdall,  2  Salk.  649 ;  Chambers  v.  Robmaon,  2  Str.  692. 

5  Swimnerton  v.  Marqxm  of  Stafford,  3  Taunt.  232. 

6  Lee  V.  Shore,  2D.  &  R.  198 ;  1  B,  &  C.  94 

7  Fmukes  v.  Chadd,  2  Dick.  676 ;  Bootle  v.  Blundell,  19  Ves.  500. 

■  8  ^AttomeyOeneral  v.  Montgomery,  2  Atk.  378 ';  Rodgers  t.  Nowell,  6  Harei  338 ;  and  see  Johnston 
'1  T^  Todd,  6  Beav.  394,  as  to  parties  to  be  heard  on  the  motion. 
9  1  Ves.  S.  198, 194. 
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Upon  the  application  for  a  new  trial,  the  judge's  notes  taken  at 
the  trial  are  the  proper  evidence  of  what  was  then  proved  ;^  and 
where  the  application  is  made  for  the  new  trial  of  an  issue  directed 
to  a  Court  of  Common  Law,  an  ex  parte  application  ghould  be 
made  to  the  Court  of  Chancery  to  send  to  the  judge  who  tried  the 
issue  for  his  notes  of  the  trial.^  This  application  is  not  of  course, 
but  must  be  supported  by  a  statement  showing  a  reasonable  ground 
for  questioning  the  verdict.^  If  the  parties  agree  thereto,  the 
Court  will  allow  copies  of  the  judge's  notes  taken  at  the  trial  to  be 
made  for  the  parties.*  The  evidence  given  in  the  suit  may  be 
referred  to  by  either  party  on  the  application  for  the  new  trial, 
although  it  was  not  actually  made  use  of  at  the  trial.*  And  any 
facts  upon  which  the  application  is  founded  that  cannot  be  col- 
lected from  the  judge's  notes  may  be  proved  by  affidavit  f  and  so 
at  Law,  where  the  new  trial  is  moved  for  on  the  ground  of  the 
improper  rejection  or  reception  of  evidence,  or  for  misdirection,  or 
on  account  of  the  verdict  being  against  the  evidence,  no  affidavit 
is  necessary  ;  but  where  the  ground  of  the  motion  cannot  be  col- 
lected from  the  judge's  notes,  an  afiidavit  is  necessary  ;^  and,  as  a 
general  rule,  affidavits  of  witnesses  examined  at  the  trial  will  not 
be  received  to  explain  or  add  to  their  evidence  given  thereat.^  At 
law,  the  judge's  notes  are  conclusive  as  to  the  evidence ;  and  the 
Court  will  not  allow  them  to  be  contradicted,'  even  upon  affidavit; 
nor  can  affidavits  be  used  to  supply  alleged  omissions  of  evidence 
in  the  judge's  notes.^" 

Upon  an  application  for  a  new  trial,  the  costs  of  the  previous 
trial  will,  in  general,  be  reserved  until  the  further  hearing  ;"  the 
Court  has,  however,  under  the  circumstances  of  the  case,  fre- 

1  See  Ord.  S  Feb.  1861,  r.  14.    In  Chancery,  it  is  a  common  practice  for  the  parties  to  agree  that  notes 

of  the  evidence  shall  be  taken  by  a  shorthand  writer  instead  of  the  Judge. 

2  Chittys  Arch.  895.  ^  „  ,    ^        ,  ,    t 

3  Morrit  v.  Davies,  3  Russ.  318.    See  also  Memorandum,  6  Mad.  58 :  Hv/ngerfora  T.  Jagoi,  1  Joe. 

Is,  Lat.  691. 
i  Hargrave  v.  Bargrave,  10  Jur.  967,  M.  R. 

5  Slaney  v.  Wade,  7  Sim.  69S,  818.  _  , .    j 

6  See  East  India  Company  t.  Bazett,  Jac.  91 ;  Oibbi  v.  Hooper,  2  M.  &  K.  363  ;  Wuion  v.  Beadara, 

12  Sim.  28 ;  Bargrave  v.  Bargrave,  13  Jur.  463,  M.  R.  ;  Shields  v.  Boucher,  1  De  0.  S  S.  40 ; 
M'Gregor  v.  Topham,  3  Hare,  488,  496.  As  to  the  allowance  of  copies  for  counsel  of  the  short- 
hand writer's  notes  of  the  evidence  on  the  trial,  see  Malins  v.  Price,  1  Phil.  690 ;  9  Jur.  966. 

7  Chitty's  Arch.  1624. 

8  PhUlips  V.  Batfield,  10  L.  J.  N.  S.  Ex.  33 ;  8  Dowl.  882  ;  Edger  v.  Knapp,  7  Jur.    683,  0.  r, 

9  /J  V.  Grant,  3  N.  &M.  106 ;  and  see  OMs  v.  Pike,  1  Dowl.  N.  S.  409  ;  9  IC  &  W.  361 ;  and  Ord. 

6.  Feb.  1861,  r.  14. 

10  Coles  V.  BuUman,  12  Jur.  686,  C.  P.  ,  . ,     . 

11  O'Connor  v.  Malone,  6  01.  &  F.  672, 698  ;  and  see  Bearblock  v.  Tyler,  Jac.  671 :  ffhite  T.  Lttie,  a 

Swanst.  342 ;  Dwnean  t.  Varty,  2  Phil.  696 ;  Corporation  of  Rochester  v.  Lee,  2  De  O.  M.  *  O. 
427,  431 ;  Beames  on  Costs,  167  ;  Morgan  &  Darey,  70. 
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quently  imposed  on  the  applicant  the  condition  of  paying  the  costs 
of  the  previous  trial.^  Where  a  new  trial  was  directed  on  those 
terms,  and  the  applicants,  did  not  proceed  to  a  new  trial,  it  was  held 
that  they  were  not  compellable  to  pay  such  costs  under  the 
order.^ 

The  following  are  such  of  the  rules  as  to  costs,  on  which  the 
Courts  of  Common  Law  act  in  granting  new  trials,  as  would 
appear  to  be  applicable,  in  granting  new  trials  in  Chancery.  A 
new  trial  will  be  granted  without  costs,  where  it  is  a  matter  of 
right  by  reason  of  the  misdirection  or  other  mistake  of  the  judge, 
or  the  like.^  Where  the  new  trial  is  granted  for  the  misconduct 
of  the  jury,  as  where  the  verdict  is  perverse,  or  the  like,  the  costs 
are  usually  directed  to  abide  the  event  of  the  second  trial.*  If  a 
party  has  obtained  a  verdict  by  trick,  the  Court  will  grant  a  new 
trial  without  costs,  or  perhaps,  in  a  very  gross  case,  will  oblige 
him,  and  sometimes  his  attorney,  to  pay  the  costs.*  Where  the 
plaintiff  had  a  material  witness  for  the  defendant  concealed  in  his 
house,  and  prevented  him  from  being  served  with  a  subpcena,  it 
was  granted  without  costs.*  If  granted  on  the  ground  of  surprise 
not  fraudulent,  it  seems  to  be  on  payment  of  costs.'  Where  a 
new  trial  is  granted  on  the  ground  that  the  verdict  is  against  evi- 
dence, the  costs  of  the  first  trial  abide  the  event,  unless  the  Court 
otherwise  orders.*  Where  the  costs  are  ordered  to  abide  the 
event  of  the  second  trial,  if  the  same  party  succeed  on  both  trials 
he  will  be  allowed  the  costs  of  the  first  as  well  as  the  second  ;* 
but,  otherwise,  the  costs  of  the  first  will  not  be  allowed." 

Where  a  rule  for  a  new  trial  has  been  obtained  on  payment  of 
costs,  there  is  a  broad  distinction  between  these  costs  and  costs  in 

1  Edwin  V.  Thomas,  2  Vem.  76 ;  Baker  v.  Hart,  3  Atk.  642  ;  Oleem  v.  Gaseoigne,  Amb.  323,  324  ! 

Standen  v.  Edwards,  Beames  on  Costa,  App.  No.  16  j  and  see  Earl  Darlington  v.  Bowes,  I 
Eden,  270. 

2  Lambert  y.  Fisher,  7  Sim.  526,  627:  xaAsee Howorthy.  Sammel,  IB.  &Ald.  566  ;  JoUiffe  y.Mwndy, 

8  L.  J.  Ex.  100  ;  7  Dowl.  225 :  4  M.  &  W.  602. 

3  roI«  V.  Bayle  Cowp.  297  :  ff arris  v.  ButterUy,  2  ib.  486  ;  Jackson  v.  Duchaire,  3  T.  R.  653  ;  Good- 

right  V.  Saul,  i  ib.  369  ;  see  Doe  OUbert  v.  Ross,  7  M.  &  W.  102 ;  Edwards  v.  Scott,  2  So.  N.  R. 
266 ;  Lord  v.  Wardle,  3  Bing.  N.  S.  680 :  Earl  of  Macclesfield  v.  Bradley,  7  M.  &  W.  570. 

4  Hale  V.  Cove,  1  Str.  642;  Bodgson  t.  Barvis,  2  Chit.  268  ;  Shillitoe  v.  Claridge,  ib.  425  ;  see  Brown 

V.  Clarke,  12  M.  W.  25  ;  7  Jur.  1043,  Ex. 

5  Andersmiv.  George,  1  Burr.  362  ;  Truiody  v.  Brain,9  Pri.  76  ;  seeHullock,  391. 

6  Bull.  N.  P.  322  ;  see  Turquand  v.  Dawson,  1  C.  M.  &  K.  709. 

7  Greatwood  v.  Sims,  2  Chit.  269. 

8  17  &  18  Vic.  0.  125,  s.  44  ;  see  Meule  v.  Goddard,  5  B.  &  A.  766  ;  Evans  v.  Robinson,  24  L.  J.  Ex. 

212.    As  to  the  meaning  of  "  abide  the  event,"  see  Chitty's  Arch.  1530. 

9  Trelawney  v.  Thomas,  1  H.  Bl.  641 ;  Canham  v.  Fish,  2  C.  &  J.  126  ;  *.  168,  u.  :  Sherlock  v. 

Ba/med,  1  Bing.  21 ;  but  see  Hitdson  y.  Majoriianks,  8  Moore,  440  :  1  Bing.  393. 
KIO  Austen  v.  Gibbs,  8  T.  R.  619  ;  Chapman  v.  Partridge,  2  B.   &  P.  N.  R.  382  ;  Bird  v.  Appleton,  1 
East,  111 ;  Dodd  v.  Neal  2  C.  &  M.  225  ;  Evans  v.  Robinson,  ubi  tup. 
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the  cause.  The  former  costs  do  not  include  the  costs  of  the  plead- 
ings, or  of  obtaining  admission  of  documents,  or  of  giving  notice 
to  produce,  or  of  the  briefs :  in  some  cases,  however,  something 
may  be  allowed  for  amending  the  briefs.^  "Where  there  have  been 
two  trials,  and  the  successful  party  is  entitled  to  the  costs  of  the 
second  trial  only,  the  Master,  in  taxing  costs,  may  allow  fees  on  the 
second  trial  with  reference  to  those  given  at  the  first.^  Where  a 
party  who  succeeded  on  the  second  trial  was  not  entitled  to  the 
costs  of  the  first  trial,  it  was  held,  that  the  Master  was  right  in 
allowing  the  successful  party  all  such  costs  of  the  first  trial  as  were 
available  for  the  second  f  and,  therefore,  that  he  was  right  in 
allowing  the  costs  of  the  briefs,  subpoenas,  and  copies  on  the  first 
trial,  but  not  the  fees  on  the  briefs,  or  the  consultation  fees,  or  the 
costs  of  serving  the  subpoenas  for  the  first  trial. 

At  Common  Law,  unless  the  new  trial  is  a  matter  of  right,  as  in 
the  case  of  a  misdirection  of  the  judge,*  it  may  be  directed  upon 
terms :  such  as,  that  witnesses  infirm,  or  going  beyond  sea,  may 
be  examined  upon  interrogatories,  or  that  their  evidence  may  be 
read  from  the  judge's  notes  of  the  first  trial  ;^  that  certain  docu- 
ments may  be  produced  at  the  trial ;  that  certain  facts,  not  inten- 
ded to  be  litigated,  may  be  admitted  f  or  that  the  party  may  make 
discovery  of  certain  facts  upon  oath. 

The  costs  of  the  apphcation  for  a  new  trial  will,  in  general,  be 
directed  to  follow  the  costs  of  the  new  trial.''  If  the  application  is 
refused,  the  costs  are  not  costs  in  the  cause,  and  cannot  be 
recovered  by  the  successful  party :  unless  the  motion  is  expressed 
to  be  dismissed  with  costs.^ 

The  form  of  an  issue  cannot  be  changed  upon  a  motion  fot  a  new 
trial.  If  the  party  is  desirous  to  question  the  form  of  ihe  issue,  he 
must  do  so  by  presenting  a  petition  for  a  rehearing  of  the'  decree 
or  order  directing  it.^     Where  a  new  trial  is  directed,  it  is  not  usual 

1  Lord  T.  Wardle,  6  Dowl.  174. 

2  Wilkinson  T.  Malin,  2  Dowl.  65  ;  Lord  v.  Wa/rdle,  ubi  tup. 

3  Ldrnbert  v.  Lyddon,  4  D  &  L.  400. 

4  See  Hawtayne  v.  Bourne^  8  M.  &  W.  265,  n.  ;  Hari  Harborough  v.  Shardlow,  i6. ;  JUakoney  t. 

Frasi,  1 C.  &  M.  325  ;  1  Dowl.  70  iBeBernardy  v.  Harding,  22  L.J.  Ex.  340. 
6  Arum.,  2  Chit.  426;  DoeGiliertv.  Moss,  7M.  i  W;102;  Anon.,  7  Jur.  1038;  1  D:  &  L.  726. 

6  See  Thwaites  t,  Sainshury,  7  Bing.  437 

7  Duncan  v.  Varty,  2  Phil.  696,  700 ;  and  see  White  v.  Lisle,  3  Swanst.  356  ;  Beames  on  Costs,  167, 

n.  ;  Locke  v.  Colman,  2  M.  &  C.  42,  48. 

8  White  V.  Lisle,  4  Mad.  214  ;  226 ;  and  see  Devie  v.  Lord  Brownlow,  2  Dick.  796. 

9  White  T.  Lisle,  3  Swanst.  361,  n.  (a) :  1  C.  P.  Coop  t.  Cott.  361 ;  se«  also  Legard  y.,Daly,  1  Ves.  S. 

192 ;  and  post,  Behearings  and  Appeals. 
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or  necessary  formally  to  set  aside  the  previous  verdict :  as  no  sub- 
sequent proceedings  can  be  based  upon  it ;  and  it  should  not  be 
given  in  evidence  at  the  subsequent  trial.^ 

Orders  granting  or  refusing  applications  for  new  trials  of  issues 
naay  be  reheard,^  and  appealed  from,^  like  other  orders;  and 
where  the  trial  has  been  had  by  a  jury  before  the  Court  itself,  there 
is  the  same  right  of  appeal  from  any  order  made  by  the  Court,  on 
an  application  for  a  new  trial,  as  from  any  other  order  of  the 
Court;  and  it  is  presumed  that  where  the  trial  has  taken  place 
before  the  Court  without  a  jury,  an  appeal  wiU  He  from  an  order 
of  the  judge  before  whom  the  trial  was  had,  granting  or  refusing 
the  motion  for  a  new  trial. 


Section  IIL — Further  Hearing  after  the  Trial. 

If  the  order  for  the  trial  of  a  question  of  fact  has  been  made 
before  the  hearing,  the  cause  must  be  brought  to  a  hearing  in  the 
usual  way ;  and  the  verdict  upon  the  trial  wLU  form  part  of  the 
evidence;  but  if  the  trial  or  assessment  of  damages  has  been 
directed  at  the  hearing,  the  cause  must  be  set  down  for  further 
hearing. 

The  cause  may  be  set  down  as  soon  as  the  trial  has  taken  place.* 

The  Court  will  not  stay  the  further  hearing  of  the  cause  because 
-an  appeal  from  an 'order  refusing  a  new  trial  is  pending.* 

The  decree  of  the  Court  at  the  further  hearing*  is  usually  in 
accordance  with  the  finding  of  the  Court  or  jury  upon  the  question 
:  of ,  fact ;  or,  if  there  have  been  more  trials  than  one,  with  the  last 
finding.  The  Court,  however,  wUl,  even  then,  if  it  thinks  that  the 
question  of  fact  has  not  been  satisfactorily  determined  at  the  trial, 

1  O'Cormor  v.  Malone,  6  CI.  &  F.  572,  overruling  Softer  t.  //art,  3  Atk.  642.    For  form  of  Order,  see 
Seton,  990. 
.,  2rWMte  v.,iie!e,  SiSsvanat.  .%2. 

3  M'Oregor  v.  Topham,  i  Hare,  162 ;  3  H.  L.  Ca.  132, 

i  Rockers  v.  SotiieU,  6  Hare/  338. 

5  McQregor  v.  Topham,  4  Hare,  162. 

S  For  forma  of  orders,  see  Seton,  971,  972,  992,  993. 
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direct  a  new  trial  or  new  isssue,  in  such  form  as  may  suit  the  justice 
of  the  case  -^  or  give  a  decision  contrary  to  the  verdict.  Thus,  in 
Armstrong  v.  Armstrong,'^  Sir  John  Leach,  M.  R.,  without  directing 
a  new  issue,  decided  at  once  against  the  parties  in  whose  favour  the 
verdict  was  found,  and  his  Honor's  decision  was  supported,  upon 
appeal,  by  Lord  Brougham  :  but  it  is  right  to  observe  that,  in  that 
case,  the  issues  appear  to  have  been  so  framed  that  the  verdict 
threw  very  little  light  upon  the  question  which  it  was  important 
to  decide,  and  the  whole  matter  was  before  the  Court  with  sufficient 
precision  to  enable  it  to  come  to  a  decision  without  another  reference 
to  a  jury.  Where  also,  in  a  suit  for  specific  performance,  the 
agreement  found  by  the  jury  was  of  such  a  nature  that  the  Court 
would  not  enforce  it,  the  biU  was  dismissed.^ 

If,  after  a  question  of  fact  has  been  directed  to  be  tried,  the  cause 
is  brought  on  for  further  hearing,  and  it  appears  that  the  parties 
have  not  gone  to  trial,  the  Court,  if  it  is  dissatisfied  with  the 
grounds  upon  which  the  trial  was  not  sufi'ered  to  take  p]ace,  will 
still  direct  it  to  be  tried.  Thus,  where  an  issue  was  directed  to  try 
thevalidity  of  a  debt  claimed  against  a  testator's  estate,  and,  at  the  trial 
of  the  issue,  the  executor  entered  into  a  compromise  with  the 
debtor,  subject  to  the  opinion  of  the  Court :  upon  the  case  coming 
on  again  for  hearing.  Sir  William  Grant,  M.  E..,  being  of  opinion 
that  the  compromise  was  improper,  directed  the  parties  to  proceed 
to  try  the  issue :  the  executor  paying  all  the  costs  of  the  former 
proceedings  at  Law.^ 

The  costs  of  an  issue  are  in  the  discretion  of  the  Court,^  and  do 
not  follow  the  verdict  as  a  matter  of  course.  In  general,  they  will 
only  be  disposed  of  at  the  further  hearing  of  the  cause.*  If,  how- 
ever, the  issue  has  been  directed  on  an  interlocutory  application 
they  may  be  disposed  of  previously.^ 

But  although  the  costs  of  an  issue,  directed  by  the  Court,  are  said 
to  be  discretionary,  the  general  rule  of  the  Court  in  awarding  them 

1  See  Blackburn  v.  Oregson,  1  Bro.  C.  C.  420,  423, 124. 

2  3  M.  &  K.  46,  62,  68. 

8  Uorriton  v.  Barrow,  1  De  Q.  F  &  J.  633. 
4  Legh  v.  HoUoway,  8  Ves.  213. 

6  See  Seton,  978 ;  Corporation  of  Rochester  v.  Lee,  2  De  Q.  M.  &  G.  427,  431 ;  Stacey  v.  Spratley,  4 
De  G.  &  3. 199 :  6  Jur.  N.  S.  603. 

6  Manden  v.  Edwards.l  Ves.  J.  133, 135  :  Boyse  v  Colclough,  1  K,  &  J.  124, 144. 

7  Duncan  y.  Varty,  2  Phil.  696,  overruling  Uaiint  v.  Price,  2  Coll.  190  ;  9  Jur.  660  ;  Rigiy  T  Qnat 

We$tem  SaUuay  Company,  14  Jur,  710,  712,  V.  0.  W. 
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is,  that  they  follow  the  event,  and  are  given  to  the  successful 
party.^  This  rule,  however,  is  liable  to  exceptions ;  thus,  in  the 
case  of  a  bill  to  establish  a  will  against  an  heir  at  law,  he  has  a 
right  to  be  satisfied  how  he  is  disinherited ;  and  if  an  issue  is  directed 
to  try  the  will,  he  will  have  his  costs,  although  the  will  is  establish, 
ed :  unless  there  are  any  special  circumstances  in  the  case  which 
will  induce  the  Court  to  refuse  them.^  The  most  usual  case  for 
refusing  an  heir  at  law  his  costs  of  an  issue,  is  where  he  sets  up 
insanity  and  fails  to  prove  it :  in  such  cases,  the  heir  is  not  considered 
entitled  to  his  costs  of  the  issue  f  he  has  however  been  allowed  them 
even  in  such  a  case.*  In  some  cases,  the  Court  has  gone  the  length 
of  compelling  an  heir  to  pay  the  costs  of  an  issue,  but  it  must  be  a 
very  strong  case  to  induce  the  Court  to  do  so  ;  such  as  misconduct,^ 
the  spoliation  or  secreting  of  a  will,®  or  where  he  vexatiously  con- 
tests the  will,  by  setting  up  a  case  of  insanity,  knowing  that  the 
devisor  was  perfectly  sane.^  The  Court  will,  however,  on  the  ground 
of  vexation,  decree  the  costs  of  an  issue  against  an  heir  who  fails, 
where  he  himself  has  filed  the  bill  to  set  aside  the  will  for  insanity, 
instead  of  proceeding  by  ejectment  f  and  it  seems  that,  even  where 
the  heir  could  not  have  proceeded  by  ejectment,  in  consequence  of 
outstanding  terms,  and  the  Court,  for  that  reason,  dismisses 
the  biU  without  costs,  it  still  will  order  him  to  pay  the  costs  of  the 
issue.' 

Where  a  new  trial  has  been  directed  in  consequence  of  the 
misdirection  of  the  Judge,^*or  the  miscarriage  of  the  jury,"no  order 
will  in  general  be  made  as  to  the  costs  of  the  previous  trial. 

1  Beames  on  Costs,  187 ;  Morgan  &  Davey,  69. 

2  Bemey  v.  Byre,  8  Atk.  387 ;  Wright  t.   Wright,  6  Sim.  449  ;  Bee  also,  Webb  t.  Claverden,  i  Atk. 

124  :  Crew  v.  JoUiff,  Preo.  in  Ch.  93  ;  Wuson  v.  Metcalf,  3  Mad.  46 :  Qrave  v.  T<nmg,  6  De  G  & 
S.  38,  40 ;  Stacey  v.  Spratley,  4  De  G.  &  J.  199  ;  6  Jur.  N.  S.  603. 

5  White  v.  Wilson,  13  Ves.  87,  92 :  Smith  t.  Dearmer,  3  T.  &  J.  278. 
4  Roberta  v.  Keralake,  1  K.  &  J.  761. 

6  UiddUton  v.  Xiddleton,  6  De  G.  &  S.  656. 

6  Bemey  v.  Eyre,  3  Atk.  387. 

7  White  V.  Wilson,  ubi  sup. 

8  Webby.  Cleverden,  libi  ««p.  ;  Seaife  y.  Soaife,  4  Russ.  309  ;  Swinfen  v.  Swinfen,  27  Bear.  14«. 

9  Tatham  y.  Wright,  2  R.  t  M.  1,  32. 

10  Bearbloek  v.  Taylor,  Jac.  671  :  White  v.  Lisle,  3  Swanst.  342,  343 ;  Corporation  of  Rochester  v. 

Lee,  2  De  O.  M.  &  G.  427,  431. 

11  Duncan  t-  Yarty,  2  Phli.  696,  700. 
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CHAPTER   XXIII. 

PROCEEDINGS   UNDER  DECREES  FOR  A  PARTITION,  TO  SETTLE' BOUN- 
DARIES, AND   TO  ASSIGN  DOWER. 


Section  I. — Proceedings  under  Decrees  for  a  Partition. 

In  the  case  of  the  partition  of  an  estate,  where  the  titles  of  the 
parties  are  in  any  degree  compKcated,  the  difficulties  which  occurred 
in  proceeding  at  Common  Law  led  to  applications  being  made  for 
that  purpose  to  Courts  of  Equity  :  where  the  object  is  effected  by 
first  ascertaining  the  rights  of  the  several  persons  interested^  and 
then  making  a  partition  of  the  estate  according  to  such  rights.^ 
Formerly,  a  commission  was  always  issued  to  make  the  partition 
required ;  and  upon  the  return  of  the  commission,  and  confirmation 
of  the  return  by  the  Court,  the  partition  was  finally  completed  by 
mutual  conveyances,  of  the  allotments  to  the  several  parties  ;  except 
in  case  of  an  advowson:  for  there  the  practice  has  always  been' to 
direct  a  partition  by  the  decree.^  Now,  however,  the  partition-  is 
more  usually  made  in  Chambers ;  but  sometimes  at  the  hearing  f 
land  where  a  commission  is  directed,  liberty  is  sometimes  reserved 
to  the  parties,  before  the  commission  is  issued,  to  carry  in  a  scheme 
for  the  partition  before  the  Judge  in  Chambers.* 

It  will  be  observed  that  in  England  the  practice  as  to  partition  is 
usually  conducted  before  a  Judge  in  Chambers ;  and  the  partition  is 
made  by  a  Commissioner  or  Commissioners  duly  appointed  by  the 
Court,  or  agreed  upon  in  each  case  by  the  parties.  With  us,  how- 
ever, it:  is  usual  to  refer  the  whole  matter  to  a  Master^  and'  it  is  by 

1  Agarv.  Far/ax, ITVee.  652;  Ld.  Red,  120.    As  to  partition  in  equity,  see  Seton;  671,'et  seg.;  2 

L.  C.  Eq.  394,  et  eeq.  ;  Story  Eq.  Jur.  s.  646,  et  eeq. ;  and  see  6  Jarm.  Conv.  by  Sweet,"  S8U,  et 
seq.  ;  Sudg.  Fow.  836,  et  seq,  ;  Smith's  Comp.  680 — 685. 

2  SodieoeUe  v.  Steers,  1  Dick.  69  ;  Johnstone  v.  Saber,  22  Beav.  662 :  6  De  O.  M .  &  G.  439 ;  2  Jur.  N. 

S.  1053  ;  Seton,  585—688. 

3  Stanley  v.  Wrigley,  3  Sm.  &  G.  18,  20 ;  1  Jur.  N.  S.  696  ;  Shepherd  v.  Churchill,  26  Beav.  21 ; 

Bowles  V.  Rump,  8  W.  R.  370,  V.  C.  S.  In  Howard  v.  Barnwell,  1  N.  R.  172,  the  Lords  Justices 
intimated  an  opinion  that,  where  an  iniant  is  a  party,  a  commission  should  issue  ;  see,  however, 
Seton,  672,  576  ;  and  Clarke  v.  Clayton,  2Gifi.  333 ;  6  Jur.  N.  S.  I'iSS ;  Greenwood  v.  Percy,  26 
Beav.  672.  For  forms  of  decrees  for  a  partition  at  the  hearing,  and  in  Chambers,  see  Seton,  671, 
672. 

4  Seton.  672. 
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hinL  that  the  evidence  is  taken,  the  partition  •made,>  the  boundaries 
fixed,  and  all  the  facts  ascertained  and  set  forth  in  his  Report.  The 
English  cases,  read  with  this  explanation  will  not  mislead.  The 
practice  where  Commissioners  are  appointed  is  given,  as  cases  may 
occur  of  a  partition  being  required  in  a  county  where  there  is  no 
Master.  It  may  further  be  observed  that  the  practice  now  to  be 
pointed  out  is  irrespective  of  that  under  our  Statute  as  to  thS 
Partition  and  Sale  of  Real  Estate,  C.  86  of  the  Con.  Sta.  of  U.  C, 
which  will  be  noticed  presently. 

When  the  partition  is  to  be  made  by  commission,  and  the  title  of 
the  plaintiff  and  of  all  the  other  parties  is  clear  upon  the  record,  the 
Court  will,  at  the  original  hearing,  order  a  commission  of  partition 
to  issue,  in  the  first  instance,  without  any  previous  inquiry.  If  the 
titles  are  not  clear,  the  Court  will  direct  an  inquiry  as  to  them. 
The  plaintiff  must,  however,  state  upon  the  record  his  own  title  and 
the  titles  of  the  defendants ;  and  must  show  that  he  and  the  defen- 
dants are  among  them  entitled  to  the  whole  estate.  If  necessary, 
the  Court  will  direct  an  inquiry  to  ascertain  the  shares^  in  which 
they  are  so  entitled ;  and  then  order  a  partition  according  to  the 
rights  of  all  or  such  of  them  as  appear  entitled  :  dismissing  the  bill 
as  against  those  who  do  not  appear  to  have  any  right.^  The  Court 
wiU  not,  however,  grant  such  a  reference  in  order  to  enable  plaintiff 
to  complete  his  own  title.^ 

Where  the  Court  directs  such  inquiries  by  the  decree,  it  generally 
goes  on,  by  the  same  decree  to  order  a  partition  to  take  place,  in  the 
shares  to  which  the  parties  are  certified  to  be  entitled,  and  the  com- 
mission to  issue ;  but  further  consideration  should  be  adjourned,  in 
case, all  parties  interested  are  not  parties  to  the  suit.^  The  Court, 
however,  sometimes  abstains  from  ordering  the  commission  to  issue 
until  the  cause  comes  on  for  further  consideration  :*  though  this 
should  not  be  done  except  in  special  cases,  in  consequence  of  the 
delay  and  expense  it  will  occasion. 

Where  more  than  one:  commission  is  requiredyit  may  be  ordered 
or  provided  for  by  the  original  decree ;  or  a  subsequent  order  for  it 
may  be  obtained  on  motion  in  Chambers.^ 

1  Per  Lord  Eldon,  in  Agar  v.  Fair/ax,  17  Vee.  562. 

2  Jape  V:  Morshead,e  Beav.  213,  219. 

3  Agar  t.  Fairfax,  17  Ves.  633,  553  :  Seton,  578—579,  and  csuses  there  cited.    The  practice  as  stated 

in  Cole  v.  Sewell,  15  Sim  284,  and  Attorney-General  v.  Hamilton,  1  Mad.  2U,  is  not  now  followed. 
i  Attorney-General  v.  Eamiltan,l  Mad-  215 ;  and  see  Seton,  678, 
5  Seton,  676. 
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The  names  of  the  Commissioners  should  be  agreed  upon  between 
the  parties,  who  join  and  strike  names.  Each  party  appearing  by 
a  separate  solicitor  is  entitled  to  name  four  Commissioners ;  but  two 
only  of  each  set  of  four  can  be  retained;  and  not  less  than  four 
names  wUl  be  inserted  in  the  commission/  unless  the  Court  or 
Judge  otherwise  directs.^  If  the  parties  cannot  agree  upon  the 
njCmes,  the  Judge  at  Chambers  wiU  determine  who  shall  be  named, 
on  a  summons  being  taken  out  for  that  purpose.^  To'  save  expense 
however,  it  is  very  common  for  the  parties  to  agree,  amongst  them- 
selves, upon  two  persons  to  act  as  Commissioners :  in  which  case, 
two  fictitious  names  must  be  added,  so  as  to  preserve  the  form  of 
the  writ.* 

The  proceedings  under  the  commission  are  open,  and  not  secret ; 
and  no  oath  of  secrecy  is  required  to  be  taken  by  the  Commissioners, 
or  those  employed  under  them.^  To  enable  the  Commissioners  to 
perform  their  duty,  they  are  armed  by  the  commission  with  power 
to  cause  all  such  witnesses  as  they  may  see  occasion,  to  come  before 
them  to  be  examined.  This  may  be  done  by  service  of  a  subpoBTM 
and  notice,  in  like  manner  as  a  subpoena  and  notice  are  served  to 
procure  the  attendance  of  witnesses  before  an  examiner;  and,  upon 
the  witness  attending,  the  oath  may  be  administered  to  him  by  two 
or  more  of  the  acting  Commissioners :  the  oath  being,  mutatis 
mutandis,  the  same  in  form  as  that  administered  by  the  Examiner. 
The  attendance  of  the  witness  may  be  enforced,  in  the  same  manner 
as  the  attendance  of  a  witness  before  the  Examiner. 

The  Commissioners  should,  it  seems,  examine  the  witnesses  apart 
from  each  other,  if  they  have  any  suspicion  of  manufactured 
evidence  ;  but  otherwise,  their  proceedings  should  be  open,  as  they 
act  in  a  judicial  capacity,  in  the  nature  of  a  Court,  at  which  the 
parties  and  their  agents  have  a  right  to  be  present,  as  was  expressly 
directed  by  the  writ  of  partition  at  Common  Law.* 

The  Commissioners  themselves  examine  the  witnesses ;  and  Lord 

1  Braithwaite's  Pr.  235.    In  Galloway  v.  Mackersey.  the  commissioners  were  named  in  the  decree 

directing  the  partition.     The  lands  partitioned  were  in  Tasmania  ;  and  the  return  was  filed  18th 
January,  1864. 

2  See  Watson  v.  Duke  of  Nortlvmnherland,  11  Ves.  153,  163 ;  Howard  vy  Bwmwell,  2  N.  R.  414, 

V.  C.  S. 

3  Morewood  v.  Sallt  and  other  cases  cited  in  Seton,  582  ;  Howard  v.  Barnwell,  ubi  tup. ;  Braith- 

waite's Pr.  235. 

4  Braithwaite's  Pr.  236. 

5  See  Lord  Sedesdale's  opinion  upon  the  Commission  in  Curzon  T.  Lyster,  Seton,  lot  ed.  191. 

6  Lord  Sedesdale's  opinion,  in  Curzon  v.  Lyeter,  Seton,  Ist  ed.  192. 
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Redesdale  was  of  opinion  that  it  would  not  be  advisable  for  the 
Coiftmissioners  to  let  the  solicitors  for  the  parties  put  the  questions  : 
though  he  was  not  clear  whether  the  parties  had  not  a  right  to  such 
assistance,  if  they  thought  proper  to  use  it.^  The  witnesses  may  be 
examined  upon  interrogatories ;  but  in  that  case,  a  direction  to  that 
effect  must  be  inserted  in  the  decree  and  commission.^  The  Com- 
missioners are  not  bound,  personally,  to  take  the  depositions  :  that 
is,  to  write  down  the  answers  of  the  witnesses;  but  they  may 
employ  clerks  to  do  this  part  of  the  business.  The  clerks,  however, 
must  act  entirely  by  their  direction,  and  write  the  substance  of 
what  falls  from  the  witnesses,  in  the  language  the  Commissioners 
direct.  If  any  dispute  arises,  as  to  the  evidence  given  by 
a  witness,  the  Commissioners  must  agree  amongst  themselves 
upon  the  words  of  the  deposition,  and,  having  done  so,  the 
deposition  must  be  read  over  to  the  witness,  and  ought  to  be 
signed  by  him  before  he  is  dismissed.^  If  any  of  the  Commissioners 
propose  to  receive  evidence  touching  any  matter  not  relevant  to  the 
business  before  them,  the  other  Commissioners  should  object  to 
receiving  such  evidence,  and  may  refuse  to  sign  the  depositions,  if*' 
taken,  and  to  annex  them  to  the  return.* 

The  depositions  on  behalf  of  the  different  parties  should  be  kept 
distinct.  The  depositions  should,  according  to  the  directions  in  the 
decree  and  commission,  be  returned  with  the  commission.^ 

According  to  the  usual  form  of  decrees  made  in  cases  of  partition, 
aU  deeds  and  writings  relating  to  the  estates  to  be  divided,  in  the 
custody  of  any  of  the  parties,  are  to  be  produced  before  the  Com- 
missioners, upon  oath,  as  the  Commissioners  shall  require.® 

The  Commissioners,  when  once  they  are  appointed,  though  named 
by  the  different  parties,  are  Commissioners  for  all  the  parties.^  In 
fact  they  are  to  act  as  judges  :  the  whole  power  of  the  Court  being 
delegated  to  them;  and,  if  four  act,  and  there  is  a  difference  of 

1  Lord  Eedesdale's  opinion,  in  Curzon  v.  Lyster,  Seton,  1st  ed.  196. 

2  Braithwaite's  Pr.  234. 

3  Lord  Eedesdale's  opinion. 

6  Braitliwai'te's  Pr.  234.    In  Watson  y.  Duke  of  KorthumbeHand,  11  Ves.  153,  it  was  stated,  at  the 

bar  that  upon  very  Jew  commissions  has  any  return  been  made  of  the  evidence,  ii>.  167  ;  and 
Lord  Eldon  said,  he  believed  the  practice  to  be  as  stated,  that  the  return  was  made  without  the 
evidence  •  ii.  161.  A  compliance  with  the  directions  of  the  commission  would,  however,  appear 
to  be  the  proper  course,  and  that  now  adopted :  Braithwaite's  Pr.  237,  238. 

7  Per  Lord  Eldon,  in  Watson  v.  Duike  of  Northumberland,  11  Ves.  153, 160 
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opinion  amongst  them,  one  being  of  one  opinion  and  three  of 
another,  the  three  make  the  return ;  and  so,  if  three  are  present  and 
two  concur  in  opinion  against  £he  third,  that  is  sufficient ;  but  the 
commission  does  not  authorise  two  out  of  four  to  act,  where  all  four 
are  present ;  and,  therefore,  it  does  not  authorise  a  double  return  by 
two  Commissioners  one  way,  and  by  the  other  two  another  way : 
though  if  two  only  are  present,  a  return  by  them  will  be  good.^ 

As  the  Commissioners  act  as  a  court,  their  proceedings  ought, to 
be  open.  The  parties  or  their  solicitors  should  attend  them ;  should 
point  out  what  may  tend  to  give  the  Commissioners  full  information 
on  the  subject ;  should  produce  their  deeds  and  other  evidence,  as 
well  written  as  oral ;  should  know  what  evidence  is  given  on  both 
sides;  should  beat  liberty  to  cross-examine  the  witnesses  under 
the  control  of  the  Commissioners ;  and  take  every  step  necessary 
to  discover  the  truth,  and  enable  the  Commissioners  to  make,  a 
proper  retiirn.^ 

The  commission  itself  ought  to  be  produced  to  the  Commissioners 
when  they  meet,  and  should  remain  with  them  till  their  proceedings 
are  closed,  and  their  return  annexed.* 

The  course  to  be  pursued  by  the  Commissioners,  under  a  com- 
mission of  partition,  is  very  clearly  pointed  out  by  the  terms  of  the 
commission.  In  the  first  place,  they  are  directed  to  meet  together, 
at  some  certain  place  by  them  appointed,  and  are  from  thence  to 
"  go  to,  enter  upon,  and  walk  over,  the  estate."  In  order  that  they 
may  do  this,  they  must  first  ascertain  the  estate  which  is  the  subject  of 
the  commission ;  and  for  that  purpose,  they  must  look  into  the  biU 
and  answers ;  and  if,  from  thence,  they  can  ascertain  the  property, 
they  must  stop  there :  if  they  find  the  descriptions  in  those  instru- 
ments not  sufficiently  accurate  to  enable  them  to  proceed,  they 
must  endeavour  to  supply  the  defect  in  the  pleadings  by  evidence. 
But  the  pleadings  must  still  be  their  guide  as  to  what  evidence, 
they  shall  receive  :  for  they  are  to  divide  "  the  estates  in  question  in 
the  cause,"*  and  no  others ;  any  evidence,  therefore,  touching  estates 
not  in  question  in  the  cause  will  be  irrelevant  to  the  business  before 

1  Ibid,  158,  162. 

2  See  Lord  Redesdale'6  opinion,  in  Curzon  v.  Lyster,  Seton,  1st  ed.  192. 

3  liid,  197. 

4  In  the  modem  form  of  commission,  the  estate  to  be  partitioned  is  referred  to  by  its  description  in 

the  decree :  to  which  the  words,  "in  the  decree,  and  in  the  pleadings  of  the  cause,  more  partio- 
vuarly  mentioned,"  are  superadded  :  see  Braithwaite'e  Pr.  233. 
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the  Commissioners,  and  ought  to  be  rejected  by  them,  except  so  far 
as  it  may  be  necessary  for  the  purpose  of  ascertaining  what  are  the 
estates  in  question ;  and  such  evidence  may  be  necessary,  if  there  is 
any  confusion  or  intermixture  of  boundaries,^  between  the  estates  in 
question  and  those  not  in  question. 

Having  ascertained  what  the  estate  is,  which  is  to  be  the  subject 
of  the  partition,  the  next  thing  the  Commissioners  have  to  do  is,  to 
make  "a  fair  partition,  division,  and  allotment,  thereof,"  into  as 
many  shares  and  proportions  as  the  decree  or  order,  under  which 
the  commission  issues,  directs.  In  doing  this  the  Commissioners 
must  exercise  "  the  best  of  their  skill,  knowledge,  and  judgment ;" 
and,  provided  they  do  that,  and  act  fairly,  the  Court  will  not,  it 
seems,  distrust  their  return  upon  the  mere  allegation  of  conflicting 
opinions  by  different  surveyors,  with  respect  to  the  comparative 
value  of  the  several  lots :  the  Court  considering  that,  as  the  Com- 
missioners are  named  by  the  parties,  and  are,  therefore,  judges  of 
their  own  choice,  the  principles  which  apply  to  arbitrators  are 
properly  applicable  to  them.^  Where,  however,  it  can  be  shown 
that  the  Commissioners  have  committed  a  gross  error  in  judgment, 
(although  there  is  no  proof  of  partiality,)  the  Court  will  set  aside 
their  adjudication.^ 

It  is  to  be  observed,  that,  in  making  a  partition  in  Chancery, 
every  part  of  the  estate  need  not  be  divided,  but  that  it  will  be 
sufficient  if  each  party  have  his  proper  share  of  the  whole.*  Thus, 
where  two-thirds  of  an  estate  belonged  to  the  plaintiff,  and  one- 
third  to  the  defendant,  and  the  estate  consisted,  amongst  other 
things,  of  a  mansion-house  and  of  farms  and  lands  about  it,  and  the 
defendant  insisted  that  he  was  entitled  to  have  one-third  of  each 
allotted  to  him.  Lord  Macclesfield  said,  that  although  in  making 
the  partition  care  must  be  taken  that  the  defendant  should  have  a 
third  part  in  value  of  the  estate,  there  was  no  colour  of  reason  that 
any  part  of  the  estate  should  be  lessened  in  value  in  order  that  the 
defendant  should  have  his  third  of  it ;  which,  if  he  should  have  one- 
third  of  the  house  and  of  the  park,  would  very  much  lessen  the 

1  Lord  Redesdale's  opinion,  in  Cwrzon  v,  Lyster,  Seton,  1st  ed,  195. 

2  JiMes  V.  Totty,  1  Sim.  136  ;  see  also,  Manners  v.  Charlesworth,  1  M,  &  K.  330  ;  Coop.  t.  Brough. 

62. 

3  Story  v.  Johnson,  1  Y.  &  0.  Ex,  638. 

4  .Bar/ o/CTa^ndonv.  ffomJv.l  P.  Wms.  446;  Sugd.  Pow.  918;  and  see  Peers  v,  Jfeedham,  19 

Bear.  316. 
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value  of  both.i  So,  if  there  be  three  houses  of  different  values  to  be 
divided  amongst  three,  it  will  not  be  right  to  divide  each  house ; 
for  that  would  be  to  spoil  every  house ;  but  some  recompense  should 
be  made,  either  by  a  sum  of  money  or  rent,  for  owelty  of  partition, 
to  those  who  have  the  houses  of  less  value.^  The  Commissioners, 
however,  have  no  power  to  award  sums  to  be  paid  by  way  of  owelty, 
unless  authorised  by  the  decree.^ 

It  has,  however,  sometimes  happened,  that  the  estate  to  be  divided 
consists  of  one  entire  thing,  such  as  a  house,*  or  a  cold  bath  :^  in 
such  cases,  the  partition  must  nevertheless  be  made,  and  the  diffi- 
culty of  doing  it  will  be  no  reason  for  not  effecting  it.  So,  the  rent 
payable  in  respect  of  water  pipes,  by  a  public  company  for  supply- 
ing water,  laid  through  the  land,  has  been  divided,  by  apportioning 
it  between  the  parties,  according  to  their  respective  quantities  of 
the  land  through  which  the  pipes  ran.^  In  like  manner,  a  mill  may 
be  divided,  by  giving  to  the  parties  every  alternate  toll  dish:  as 
was  done  at  Common  Law,  in  the  case  of  a  writ  de  partitione  faci- 
enda."^  In  the  case  of  advowsons,  the  partition  is  effected  by  direct- 
ing alternate  presentation  :  which,  as  we  have  seen,  is  done  by  the 
decree,  without  issuing  a  commission.^  So  also  there  may  be  a  par- 
tition of  a  manor.^ 

The  Commissioners  having  apportioned  and  divided  the  property, 
should  proceed  to  set  apart  and  allot  the  shares  to  the  parties.  This 
they  should  do,  when  it  can  be  accomplished,  by  lot:  for  which 
purpose  they  should  call  in  some  indifferent  person,  and  require  that 
person  to  draw  lots  for  the  shares  of  each  party.^"  It  is  to  be  observed, 
however,  that  the  course  of  making  the  choice  of  shares,  by  lot, 
should  not  be  resorted  to  where  it  cannot  be  done  with  fairness,  and 

1  Sari  of  Clarendon  v.  Hornby,  1  P.  Wms.  446. 

2  Sari  0/  Cleverdon  v.  Rornhy,  1  P.  Wms.  446  ;  Peers  v.  Needham,  19  Beav.  316. 

3  Mole  V.  Mansfield,  16  Sim  41  ;  Seton,  579     For  form  of  decree,  see  tii.  680,  No.  3. 

4  Turner  v  Morian,  8  Ves.  143,  145.     Tho  end  of  that  case  was,  that  the  commission  having  been 

executed,  an  exception  was  tai;en  by  the  defendant,  on  the  ground  that  the  Commissioners  had 
allotted  to  the  plaintiff  the  whole  stack  of  chimneys,  all  the  fireplaces,  the  only  staircase  in  the 
house,  and  all  the  conveniences  in  the  yard  ;  and  the  exception  wajj  overruled  by  Lord  Eldon  ; 
who  said  he  did  not  know  how  to  make  a  better  partition  for  the  parties  ;  that  he  granted  the 
commission  with  great  relujtance,  but  was  bound  by  authority ;  and  that  it  must  be  a  strong 
case  to  induce  the  Court  to  interfere,  as  the  parties  ought  to  agree  to  buy  and  sell ;  see  11  Ves. 
167,  n. 

5  W  a/rner  v.  Baynes,  Amb.  689. 

6  md. 

7  Earl  of  Clarendon  v.  Hornby,  tibi  sup. 

8  Seton,  585—688 :  Bodicoate  v.  Steers,  1  Dick.  69 ;  Johnstone  v.  Baber,  22  Beav.  562  ;  6  De  0.  M. 

&  G.  439  ;  2  Jur.  N.  S.  1053. 

9  Haribury  v.  Hussey,  14  Beav.  152  ;  Seton  685 ;  Cattley  v.  Arnold,  4  K.  &  J.  696. 
10  Lord  Eedesdale-8  opmion,  in  Curzon  v.  Lyster,  Seton,  Ist  ed.  197. 
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with  due  regard  to  the  situation  of  the  parties,  and  of  the  shares ; 
but  only  when  there  are  no  circumstances  to  induce  the  Commis- 
sioners to  allot  the  shares  otherwise.^  In  such  cases,  it  is  the  duty 
of  the  Commissioners  to  assign  the  shares  to  those  parties  to  whom 
they  would  be  of  most  value  (independently  of  their  value  in  the 
market),  with  reference  to  their  respective  situations  in  relation  to 
the  value  of  the  property  before  the  partition  took  place.  Thus, 
where  Commissioners  were  directed  to  divide  lands  equally  between 
A.,  B.,  and  C,  and  they  accordingly  divided  the  lands  into  portions 
of  equal  value  in  the  market,  but  assigned  to  J .  an  inn  of  which  C. 
had  been  for  many  years  the  occupier,  on  which  he  had  expended 
money  in  improvements,  and  adjoining  to  which  he  had  purchased 
property  for  the  purpose  of  his  occupation,  it  was  held  by  the  L.C.B., 
Lord  Abinger,  that  the  adjudication  of  the  Commissioners  was 
wrong,  and  a  fresh  commission  was  directed  to  new  Commissioners.^ 

The  Commissioners,  having  divided  and  allotted  the  estate,  should 
prepare  their  certificate :  which  must  detail  their  proceedings,  and 
appoint  the  shares  of  each  party,  according  to  their  allotments,  to 
be  enjoyed  by  them  in  severalty :  distinguishing  each  part,  if  so 
directed  by  the  commission,  by  metes  and  bounds.  There  is  no 
prescribed  form  of  certificate  :  it  is  in  the  nature  of  a  report ;  and, 
as  a  rule,  it  should  follow,  as  nearly  as  may  be,  the  language  of  the 
commission ;  and  the  particulars,  description,  and  quantities  of  the 
several  parts  of  the  estate  may  be  described  in  the  schedule.^  The 
certificate  should  be  signed  and  sealed  by  the  Commissioners ;  and 
each  schedule  and  plan,  annexed  thereto,  should  be  signed  by  them  ; 
but  their  signatures  need  not  be  attested.*  The  Commissioners  should 
also  endorse  on  the  commission  their  return  thereto,  and  sign  the 
same  :  adding  the  word  "  Commissioners  "  after  their  names.^  The 
Commissioners  are  not  limited  as  to  time  in  returning  the  writ :  they 
should,  however,  execute  it  without  delay.** 

If  the  Commissioners  coimot  agree  upon  a  division  or  allotment, 


1  Canning  t.  Canning,  2  Drew.  434 ;  18  Jur.  640.    The  Court  will  not  give  any  special  direction  ai 

to  the  allotment,  on  the  application  of  a  stranger :  Wright  v.  Vernon,  1  Dr.  &  S.  231. 

2  Story  V.  Johnson,  1  Y.  &  C.  Ex.  638,  546. 

3  Braithwaite's  Pr.  236,  n. 

4  Braithwaite's  Pr.  238. 

6  Braithwaite's  Pr.  238.    i?or  form  of  order  nisi  to  compel  return,  see  Seton,  683,  No.  14. 
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they  must  make  separate  certificates  ■}  though  the  consequence 
thereof  will  be,  if  the  Commissioners  are  equally  divided,  that  both 
returns  will  be  quashed.^ 

» 
The  certificate  having  been  signed  and  sealedby  the  Commission- 
ers, must,  together  with  any  plans  therein  referred  to,  and  the 
depositions  of  the  witnesses,  be  annexed  to  the  commission  ■?  which 
must  then  be  closed  up  and  sealed  by  the  acting  Commissioners.  It 
seems  that  if,  by  mistake,  any  document  referred  to  by  the  Com- 
missioners in  their  certificate  has  been  omitted  to  be  annexed  thereto, 
the  Court  will,  upon  motion,  direct  it  to  be  added.*  If  there  are 
two  certificates,  they  must  both  be  annexed  to  the  commission. 

The  commission,  and  certificate  and  other  documents  annexed 
sealed  up  as  above  mentioned,  are  then  transmitted  by  the  Commis- 
sioners to  the  Record  and  Writ  Clerks'  ofiice,  and  there  filed ;  and 
any  party  may  obtain  an  office  copy.^ 

The  commission  having  been  returned  and  filed,  an  order  to  con- 
firm the  certificate  nisi  may  be  obtained,  on  motion  of  course.  This 
is  generally  done  by  the  party  suing  it  out ;  but  if  he  neglects  to  do 
it,  the  other  side  may  obtain  the  order.^ 

If  any  ground  exists  for  objecting  to  the  certificate,  such  as 
irregularity  in  its  execution,  or  misconduct  or  partiality  on  the  part 
of  the  Commissioners,  a  special  motion  must  be  made  on  notice,  and 
supported  by  affidavits,  to  quash  or  suppress  the  certificate.'' 
Formerly,  exceptions  could  be  taken  to  the  certificate,  but  now  it  is 
conceived  that,  where  the  certificate  is  objected  to,  but  it  is  not 
desired  to  suppress  it,  a  motion  should  be  made  to  vary  it. 

So,  if  there  be  a  double  return,  and  if  one  party  alone  applies  to 
quash  one  of  the  certificates  only,  the  Court  will,  if  it  sees  proper, 
order  that  certificate  to  be  quashed.  This  appears  to  have  been 
done  in  Randle  v.  Adairns^  where  two  certificates  were  made,  and, 

1  Lord  Redesdale's  opinion,  in  Curzon  v.  Lyster,  Seton,  1st  ed.  197. 

2  Watson  V.  Duke  of  Northumberland,  11  Ves.  163,  162. 

3  In  the  following  order :  1.  Tlie  commission  ;  2,  Tiie  certificate  ;  3.  The  plans  ;  and,  4.  The  deposi- 

tions :  Braithwaite's  Pr.  23P. 

4  See  Manners  v.  Charlesworth,  1  M.  &  K.  330,  334  ;  Coop.  t.  Brough.  52,  66. 

5  Braithwaite's  Pr  238 

6  For  form  of  order,  see  Seton,  683  ; 

7  Peers  v.  Needham,,  19  Beav.  316  ;    Watson  v.  Duke  of  Northuiiiberland,  11  Ves,  155;  Jones  v. 

Totty,  1  Sim.  136  ;  Manners  v.  Charlesworth,  1  M.  &  K.  330 ;  Coop.  t.  Brough,  52.    For  form. of 
order  to  quaah,  see  Seton,  583,  No.  17. 

8  Cited  in  Watton  v.  Duke  of  Nortlmmberlimd,  ubi  <up. 
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upon  the  application  of  the  plaintiff,  one  of  those  cei-tificates  was 
suppressed  and  the  other  established  :  the  former  being  considered, 
though  nominally  a  return,  as  no  return  in  fact;  and  therefore  to  be 
suppressed,  as  if  never  annexed  to  the  commission.  It  does  not 
appear,  from  the  statement  of  the  above  case  in  Watson  v.  Duke  of 
Northumberland,  what  the  nature  of  the  return  suppressed  was ; 
but,  in  aU  probability,  it  was  a  certificate  by  one  of  the  Commis- 
sioners only,  in  opposition  to  the  certificate  of  his  colleagues :  in 
which  case,  the  return  being  of  one  only  would  be  a  nullity,  not 
fewer  than  two  being  authorized  to"  act.  If  the  return  had  been  by 
two  Commissioners  against  the  return  of  two  others,  both  the 
returns  would,  for  the  reasons  before  stated,  have  been  nullities,  and 
must  have  been  quashed,  as  was  the  case  in  Watson  v.  The  Duke  of 
Northumberland,''-  and  in  Corbet  v.  Davenant  ■?■  in  which  latter  case, 
the  Court  of  itself  refused  to  proceed,  and  ordered  the  return  to  be 
quashed. 

If  the  return  to  a  commission  is  quashed,  the  Court  wiU  order  a 
new  commission  to  issue  ;  and  in  Watson  v.  The  Duke  of  North- 
umberland,^ where  there  were  two  returns,  each  by  two  Commis- 
sioners, it  ordered  the  new  commission  to  be  directed  to  five  Com- 
missioners. 

If  the  certificate  of  the  Commissioners  is  not  objected  to,  the 
order  for  confirming  it  should  be  made  absolute,  on  a  motion  of 
course,  supported  by  an  affidavit  of  service  of  the  order  nisi,  and 
the  Registrar's  certificate  of  no  cause  shown.* 

When  the  decree  directs  the  partition  to  be  made  in  Chambers,  or 
where,  though  a  commission  is  directed  to  issue,  the  parties  have 
liberty  to  carry  in  a  scheme  for  the  partition  in  Chambers  before 
the  commission  is  issued,  and  desire  to  avail  themselves  thereof,®  a 
copy  of  the  decree  is  left  at  Chambers,  and  an  appointment  to  pro- 
ceed thereon  is  taken  out  and  served  on  the  opposite  parties,  in  the 
usual  way.  Upon  the  return  of  the  appointment,  directions  will  be 
given  as  to  the  further  prosecution  of  the  matter.  Evidence,  con- 
sisting usually  of  valuations  and  affidavits  by  surveyors,  must  then 

1  11  Ves.  165.  lel,  163. 

2  2  Bro.  C.  0.  261. 

3  11  Ves.  163.    In  Carming  v.  Canning,  2  Drew.  434 :  18  Jur.  640,  the  new  commission  was  directed 

to  thri  e  Commissioners ,  see  Seton,  683. 

4  For  form  of  order,  see  Seton,  583. 

5  See  Howard  \.  Barnwell,  1  N.  R.  172,  L.JJ. 
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be  adduced  to  show  the  best  mode  of  efiecting  the  partition  ;  and 
the  scheme  of  the  partition  will  be  approved,  without  the  expense 
of  a  commission.^  As  before  mentioned,  all  this  is  usually  done,  in 
this  Province,  by  a  Master. 

By  a  partition  in  Equity,  the  equitable  right  only  is  vested  f  and, 
therefore,  whether  the  partition  is  made  at  once  by  the  decree,  or  is 
directed  to  be  made  in  Chambers,  or  under  a  commission,  the  decree 
usually  contains  a  direction  that  the  parties  shall  execute  mutual 
conveyances  to  each  other  of  the  allotted  shares,  according  to  their 
respective  interests  therein.  The  conveyances  should  always  be 
directed  to  be  settled  by  the  Judge  or  a  Master  where  infants  or 
married  women  are  interested ;  but  if  all  the  parties  are  sui  juris: 
the  conveyances  are  only  directed  to  be  settled  by  the  Judge  or 
Master  in  case  the  parties  differ  about  the  same.^  When  the  convey- 
ance has  to  be  settled  by  the  Judge,  the  procedure  at  Chambers  is 
the  same  as  in  ordinary  cases  of  settling  deeds  at  Chambers. 

One  party  cannot  refuse  to  execute  the  conveyance  to  another  on 
the  ground  that  the  remaining  party  has  not  executed  the  convey- 
ance to  him.* 

A  decree  for  a  partition  generally  contains  a  direction,  that,  after 
the  partition  has  been  had,  such  of  the  title  deeds  in  the  possession 
of  the  parties  as  relate  solely  to  any  distinct  part  of  the  premises 
which  shall  be  allotted  to  either  of  the  parties  alone,  shall  be  deliv- 
ered to  or  retained  by  him,  and  that  the  rest  shall  be  deposited  in 
Court  for  the  mutual  benefit  of  the  parties,  subject  to  further  order  ; 
or  shall  be  retained  by  the  party  having  the  custody  thereof,  he 
undertaking  to  abide  by  any  order  which  the  Court  may  make  as 
to  the  same,  with  liberty  for  any  party  to  apply  to  the  Court  for 
directions  concerning  the  same.'  In  general,  the  party  entitled  to 
the  estate  of  greatest  value  is  entitled  to  the  custody  of  the  deeds ; 
and  he  may  be  required  to  enter  into  a  covenant  to  produce  them, 
and  allow  copies  of  them  to  be  taken.^  When  the  parties  are 
equally  interested,  the  plaintiff  will  have  the  custody  of  the  deeds.' 

1  1st  Eep.  Eng.  &  Irish  Com.  App.  68. 

2  Whaley  v.  Dawson,  2  Sch.  &  Lef.  -372  ;  Miller  v.  Warmington,  1  J.  *  W.  484,  493. 

3  See  forms  of  orders,  Seton,  571,  57'J. 

i  Orger  v.  Svarke,  9  \f.  R.  180,  V.  0.  W. 

5  Jorws  V.  Robinson,  3  De  G.  M.  &  G.  910,  912 ;  Seton,  681. 

6  Seton,  577 ;  see  the  general  form  of  an  order  as  to  the  title  deeds,  settled  by  Lord  Hardwicke, 

Hand,  152  ;  3  De  G.  M.  &  G.  910,  n.  ;  and  see  Junes  v.  Robinson,  ubi  swp. :  Elton  v.  Elton,   27 
Beav.  632 :  6  Jur.  N.  S.  136  ;  and  forias  of  deores  in  Seton;  681,  592, 

7  EUon  V.  Elton,  vii  swp. 
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With  respect  to  the  costs  of  a  partition,  the  general  rule  of  the 
Court  is  now  understood  to  be  that  which  was  pronounced  by  the 
Court,  in  giving  judgment  in  the  case  of  Agar  v.  Fairfax  ■}  that  as 
the  party  came  into  Equity,  instead  of  going  to  Law,  for  his  own 
convenience,  the  rule  of  law  should  be  adopted,  and  therefore,  no 
costs  should  be  given  until  the  commission ;  and  that  the  costs  of 
issuing,  executing,  and  confirming  the  partition,  should  be  borne  by 
the  parties,  in  proportion  to  the  value  of  their  respective  interests ; 
but  not  the  costs  of  any  subsequent  proceedings.^  The  costs  of  an 
infant,^  or  of  a  married  woman,*  or  lunatic,^  will  be  declared  to  be  a 
charge  ppon  his  or  her  share,  including  costs  before  decree.^ 

The  costs  decreed  in  partition  suits  are  as  in  other  suits,  party 
and  party  costs :  and  where  any  of  the  parties  are  not  sui  juris, 
costs  as  between  Solicitor  and  client  are  not  decreed  even  by  con- 
sent.' In  a  suit  for  partition,  in  drawing  up  the  decree  the  parties 
had  omitted  to  have  inserted  a  direction  to  tax  the  costs  as  between 
Solicitor  and  client,  or  to  apportion  them  amongst  the  several  parties 
according  to  their  respective  interests :  on  a  motion  for  an  order 
directing  the  Master  to  do  so  upon  taxation,  Spragge,  V.  C,  made 
the  order  to  apportion  the  costs,  as  that  would  effect  a  proper  carry- 
ing out  of  the  decree  pronounced,  but  refused  the  order  for  taxation 
as  between  Solicitor  and  Client,  that  being  a  variation  of  the  decree 
which  could  properly  be  done  on  re-hearing  only.®  In  suits  between 
joint  owners  for  partition  or  Sale,  the  costs  are  to  be  borne  by  the 
parties  in  proportion  to  their  respective  interests  in  the  property, 
except  that  in  the  case  of  partition  the  Court,  if  it  sees  fit,  may 
give  no  costs  to  either  party  up  to  the  hearing.^ 

Where  one  of  the  parties  had  made  a  lease  of  his  undivided  share, 
the  costs  of  the  lessee,  who  was  a  necessary  party  to  the  suit  for 

» 

1  17  Ves.  633,  558  .  „     i   ,  „   ^  „ 

2  See  Beames  on  Costa,  31 ;  see  also  Calmady  v.  Calmady,  2  Ves.  J.  568 ;  Baring  v  Nash,  1  V.  &  B. 

554 ;  Morris  v,  Timmins,  1  Beav.  411,  418  ;  M'Bride  v.  Malcotmon,  2  Dr  &  Wal.  700 ;  Seton, 
581,  682  ;  Morgan  &  Davey,  172. 

3  Shepherd  v.  Churchill,  25  Beav.  21 ;  Cox  v.  Cox,  3  K  &  J.  554.    In  recent  oases,  where  it  appeared 

to  be  for  the  benefit  of  the  infant,  the  Court  has  directed  the  costs  to  be  raised  by  a  sale  of  the 
e  tate,  without  a  partition  ;  Bubhard  t.  Hubbard,  2  H.  &  M.  38  ;  Donaldson  v.  Fairfax,  ii  40, 
n.  (a) :  and  see  Thackeray  v.  Parker,  1 N.  R.  667,  V.  C.  W.  ;  Davis  v.  Taruey,  9  Jur.  N.  S.  954 ; 
11  W.  E.  679,  M  E.  ;  Griffies  v.  Grijies,  11 W.  B.  943,  V.  C.  K. 

4  Fleming  w.  Armstrong,  5  K.  R.  181,  M.  R.    In  this  case,  the  costs  were  directed  to  be  raised  by  A 

sale  of  the  estate,  although  there  was  the  usual  clause  gainst  anticipation, 
6  Singleton  v.  Hopkins  1  Jur.  N.  S.  1199  ;  4  W.  E.  107,  V.  C.  S. 

6  Shepherd  v.  Churchill,  and  Cox  v.  Cox,  vM  sup. 

7  Harkness  v  Conway,  12  Grant,  449. 

8  Bernard  v.  Jajvis,  1  Cham.  E.  24. 

9  Cartwright  v.  Diehl,  18  Grant,  360. 
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the  partition,  were  thrown  exclusively  upon  the  lessor,  on  the 
ground  that,  as  such  lessee  was  entitled  to  his  costs,  his  landlord, 
who  had  been  the  means  of  bringing  him  into  Court,  was  the  proper 
person  to  indemnify  him.^ 

It  has  been  decided,  that  Commissioners  of  partition  have  no  lien 
on  the  commission  for  their  charges.^ 

Besides  this  mode  of  partition,  it  may  be  effected  under  the 
Ontario  Statute  32  Vic,  c.  33,  amended  in  1873.  These  Statutes 
have  provided  full  details  of  the  practice  to  be  adopted  under  them: 
and  it  wiU  be  convenient  here  to  refer  to  the  clauses  of  the  Chancery 
Act  under  which  our  Court  sometimes  proceeds.  Sec.  45  of  that 
Act  (Con.  Sta.  XJ.  C.  C,  12)  provides  that,  "  In  regard  to  the  parti- 
tion and  sale  of  estates  of  joint  tenants,  tenants  in  common,  and 
co-parceners,  the  Court  shall  possess  the  same  jurisdiction  as  by  the 
laws  of  England  on  the  10th  August,  1850,  was  possessed  by  the  Court 
of  Chancery  in  England,  and  also  by  the  laws  of  Upper  Canada  is 
possessed  by  the  Courts  of  Queen's  Bench  and  Common  Pleas,  or 
by  the  County  Court."  The  fact  that  there  is  an  outstanding  term 
in  land  to  portions  of  which  infants  are  entitled,  is  no  defence  to  a 
bill  of  pai-tition,  although  it  may  influence  the  Court  in  deciding 
between  a  sale  or  a  partition  of  the  estate.  To  a  bill  of  partition 
a  lessee  for  years  may  be  a  necessary  party.^  In  the  case  of  an 
application  by  petition  for  partition  under  the  Statute  (c.  86,  C.  S. 
U.  C.,)  it  was  decided  that  partition,  where  ordered  under  that  Act, 
is  to  be  made  by  the  real  representative  :  that  the  question  whether 
partition  or  sale  should  be  ordered  is  proper  to  be  referred  to  the 
real  representative,  who  is  to  make  sale  if  ordered  : — that  the  Court 
may  order  a  sale  in  the  first  instance  if  it  see  fit : — and  that  the 
Court  will  use  its  own  machinery  for  carrying  the  purposes  of  the 
Act  into  effect.*  As  to  this  Act  it  may  be  observed  that  it  presents 
no  advantage  over  the  ordinary  practice  of  the  Court  under  a  biU  for 
partition,  and  in  the  case  just  quoted  the  late  V.  C.  Esten  remarked 
that  "  The  Court  will  use  its  own  machinery  for  carrying  the  purposes 
of  the  Act  into  effect,  so  far  as  possible,  consistently  with  the  express 
directions  of  the  Act,  of  which  the  provisions  are  somewhat  singular, 

1  Cornish  v.  Gest,  2  Cox,  27 ;  Beames  on  Costs,  32 :  but  see  Herbert  v.  Hedges,  10  Ir.  Eq.  E.  479, 

cited  Morgan  &  Davey,  174 ;  WiUiamt  v.  Williams,  10  W,  E.  609,  V.  C.  K. 

2  Toung  v.  Sutton,  2  V.  &  B.  365. 

3  Filzmtrick  t.  Wilson,  12  Grant,  440. 

4  Re  Poster,  1  Cham.  E.  103. 
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and  do  not  appear  to  have  been  necessary,  or  to  have  effected  any 
improvement  in  the  practice,  so  far  as  Courts  of  Equity  are  con- 
cerned." The  report  in  a  partition  suit  by  bill  under  C.  S.  U. 
C.  86,  does  not  require  to  be  specially  confirmed  by  the  Court,  but 
before  it  will  be  acted  upon  it  will  be  examined  by  the  Court,  to 
see  -whether  there  is  in  it  the  manifest  error  referred  to  in  Sec.  24 
of  the  Act.^ 

Sec.  46  of  the  Chancery  Act  provides,  that  "  In  such  cases,  any 
Decree,  Order,  or  Report,  by  which  a  partition  or  sale  is  declared  or 
effected,  or  any  deed  executed  by  the  Master  of  the  Court,  to  give 
effect  to  such  partition  or  sale,  shall  have  the  same  effect  at  law, and 
in  equity  as  the  record  of  a  return  in  the  Court  of  Queen's  Bench, 
or  Common  Pleas,  or  in  the  County  Court,  has  in  matters  of  parti- 
tion, or  as  Sherriff's  deeds  now  have  in  other  cases."  Sec.  47,  that 
"  Any  partition  or  sale  made  by  the  Court  shall  be  as  effectual  for 
the  apportioning  or  convejdng  away  of  the  estate  or  interest  of  any 
married  woman,  infant,  or  lunatic,  party  to  the  proceedings  by  which 
the  sale  or  partition  is  made  or  declared,  as  of  any  person  compe- 
tent to  act  for  himself"  And  Sec.  48,  that  "  An  office  copy  of  the 
decree,  order,  or  report,  declaring  a  partition,  shall  be  sufficient  evi- 
dence in  all  Courts  of  the  partition  declared  thereby,  and  of  the 
several  holdings  by  the  parties  of  the  shares  thereby  allotted  to  them." 
Where,  on  the  hearing  of  a  cause  for  partition  it  was  shown  that  a 
division  of  the  land  would  be  less  beneficial  to  the  owners  than  a 
sale,  the  Court  without  waiting  for  any  return  to  that  effect,  or- 
dered the  land  to  be  sold.^  In  this  case  a  biU  had  been  filed  praying 
a  sale,  and  the  Court  proceeded  under  the  provisions  of  C.  86,  Con. 
Stat.  U.  C.  Where  a  decree,  which  reserved  no  further  directions, 
directed  that  a  sale  or  partition  of  the  property  should  take  place 
according  as  the  Master  should  consider  either  course  more  for  the 
interest  of  the  parties,  but  contained  no  directions  as  to  the  convey- 
ances or  possession,  or  the  execution  of  deeds,  and  the  Master  re- 
ported in  favour  of  partition;  the  Court  on  motion,  ordered  the 
execution  of  conveyances,  and  the  delivery  of  possession.^  In  a  suit 
for  partition,  the  greater  part  of  the  property,  the  subject  of  the 
partition,  had  been  sold  under  the  decree  of  the  Court,  but  portions 

1  Dunn  V.  Dowling,  1  Cham.  R.  866. 

2  Bennett  v.  Bennett,  8  Grant,  446. 

3  O'Lone  v.  O'Lone,  2  Grant,  642. 
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of  it  still  remained  unrealized.  It  appearing  that  all  prior  charges 
on  the  property  (such  as  the  costs  of  the  various  parties  to  the  suit, 
&c.),  had  been  paid,  and  that  the  unrealized  property  was  far  less 
in  value  than  the  amount  for  which  one  of  the  co-owners  (the  plain- 
tiff), was  entitled  to  credit  on  account  with  the  other  co-owners ; 
on  a  petition  by  the  plaintiff,  an  order  was  granted  vesting  aU  the 
unrealized  property  in  him.^  Although  partition  may  be  directed 
of  an  estate  subject  to  a  mortgage  thereon,  still,  if  one  of  several  co- 
tenants  creates  an  incumbrance  on  his  undivided  share,  and  institutes 
proceedings  to  obtain  a  partition  of  the  estate,  the  party  holding 
the  incumbrance  must  be  brought  before  the  Court,  so  as  to  bind 
the  legal  estate ;  and  the  party  creating  the  charge  must  bear  any 
additional  expense  occasioned  thereby.^ 


Section  II. — Proceedings  under  Becrees  to  settle  Boundaries. 

In  a  suit  to  ascertain  boundaries,  the  decrees  generally  directs  a 
commission  to  issue  for  that  purpose.^  It  may,  however,  direct  the 
question  to  be  tried  before  the  Court  itself  with  or  without  a  jury, 
or  before  a  Court  of  Common  Law.* 

A  commission  to  settle  boundaries  partakes  very  much  of  the 
same  nature  as  a  commission  of  partition  ;  it  is  nearly  in  the  same 
form,  and  is  sued  out,  executed,  and  returned,  and  the  certificate  of 
the  Commissioners  is  objected  to,  confirmed,  or  quashed,  in  the  same 
manner.^  There  is,  how  ever,  frequently  this  difference  between  com- 
missions to  ascertain  boundaries  and  commissions  of  partition, 
namely,  that,  in  the  case  of  a  partition,  the  thing  to  be  divided  is 
clearly  ascertained  and  described :  whereas,  in  the  case  of  a  commis- 
sion of  boundaries,  it  is  often  impossible  for  the  Commissioners  to 
ascertain  them  with  sufficient  certainty  to  set  them  out.     Where, 

1  Arnold  V.  Hurd,  1  Cham.  E.  252. 

2  McDaugall  v.  McDougall,  14  Grant,  287. 

3  Godft  ey  v.  Littell,  1  R  &  M.  69,  63  ;  Taml  221  :  2  R  &  M   630,  636-    As  to  the  jurisdiction,  see 

Speer  ".  Crawte.r,  2  Mer.  410,  417  ;  Attorney  General  v.  Stephens,  IK.  &  J.  624  :  1  Jur.  N  8 
1039  ;  a  De  G.  M.  &  G.  141 ;  2  Jur.  N.  S.  51 ;  Godfrey  v  Littel,  ubi  mp.  ;  Tul/och  v  Hartley, 
1  y.  4-  0  C.  C.  114  ;  f/ieks  v.  Hastings,  3  K.  &  J.  701  ;  Seton,  590,  691  i  2L.  C.  Eq.367,  etseq.; 
i^tory  Eq.  Jur.  g.  10.  et  seq.  All  parties  interested  must  be  parties  ;  Rayley  v  Best,  1  R.  &  M. 
659.     For  forms  of  decrees,  see  Seton,  588 — 590,  591. 

4  Godfrey  v.  Littel,  ubi  sv/p. 

5  See  Braithwaite's  Pr.  239 ;  and  cases  cited  below. 
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however,  if  is  through  the  default  of  the  tenant  or  copyholder  that 
boundaries  are  confused,  the  Court  provides  for  the  case  of  its  being 
impossible  to  ascertain  them,  by  directing  so  much  of  the  defen- 
dant's own  land  to  be  set  out,  as  shall  be  equal  to  the  quantity  orig- 
inally grantedjor  leased.^  In  such  case,  the  Commissioners  must 
proceed  accordingly. 

It  is  to  be  observed  that,  in  a  bill  by  a  pi-ebeudary  against  several 
of  his  lessees  for  a  commission  to  ascertain  the  boundaries  of  his 
prebendal  lands,  which  had  become  intermixed  with  their  own  lands. 
Lord  Eldon  held  that  the  plaintiff  had  a  right  to  name  as  many 
commissioners  as  the  defendants.^ 

The  decree,  in  a  suit  to  settle  boundaries,  does  not  order  mutual 
conveyances,  as  in  the  case  of  a  partition ;  but  directs  that,  after 
the  lands  have  been  set  out,  the  defendant  is  to  deliver  possession 
thereof  to  the  plaintiff,  and  that  the  plaintiff  and  his  heirs  are  to 
hold  and  enjoy  the  same  against  the  defendant,  or  any  person  or 
persons  claiming  under  him.^ 

The  further  consideration  of  the  suit  is  generally  reserved  until 
after  the  return  of  the  commission,  or  trial  of  the  question.* 
When,  therefore,  the  commissioners'  certificate  has  been  confirmed 
absolute,  the  cause  must  be  set  down  for  hearing  on  further  con- 
sideration, in  the  usual  manner. 

No  certain  rule  appears  to  be  laid  down  with  reference  to  the 
costs  of  suits  to  settle  boundaries.  Where,  however,  it  does  not 
appear  to  have  been  owing  to  any  default,  either  in  tlie  plaintiff  or 
defendant,  that  the  lands  have  been  mixed  or  confounded,  the 
Court  will  direct  the  costs  to  be  borne  by  the  plaintiff  and  defen- 
dant equally :  though  the  interest  of  one  party  is  more  inconsider- 
able than  the  interest  of  the  other.^  The  decision  of  the  Court 
with  respect  to  costs  will  also  be  influenced  by  the  relation  of  the 
parties ;  and  it  is  to  be  recollected,  that  it  has  been  long  settled 
that  a  tenant  is  bound  (among  other  obligations  resulting  from  that 
relation)  to  keep  distinct  from  his  own  property  during  the  tenancy, 

1  Speerv  Cra-wiet,  2  Mer.  410,  418  ;  Willisv.  Parkitison,  2  Mer.  507,  310  ;  Attorney-Generals.  Ful- 

ler ion,  2  V.  &  B.  263,  264  ;  Lord  Abergavenny  v.  Thcmas,  i  West,   649  ;  Duke  of  Leeds  v.  Earl 
of  Strafford,  4  Ves.  180,  186  ;  Attorney  Generaly.  Penruddacke,  Seton,  589. 

2  Willis  V.  Parkinson,  i  Swanst.  9 

3  Lord  Abergavenny  v.  Thomas,  Seton,  591,  No.  i. 

4  See'  Godfrey  v.  Littell,  Taml.  234  :  Seton,  588. 

5  Norris-v.  Le  Neve,  3  Atk.  82. 
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and  to  leave  clearly  distinct  at  the  end  of  it,  his  landlord's  property 
not  in  any  way  confounded  with  his  own.^  If,  therefore,  it  should 
appear  that  a  tenant  has  either  voluntarily  or  negligently  permitted 
the  houndaries  of  his  owh  land  to  get  confused  with  that  of  his 
landlord,  the  Court  will,  in  all  probability,  compel  him  to  pay  the 
costs  of  his  misconduct  or  negligence.^ 


Section  III. — Proceedings  Under  Decrees  to  Assign  Dower. 

Formerly,  the  Court  would  not  assist  a  widow  in  the  assignment 
of  her  dower,^  out  of  her  husband's  estate,  if  there  was  any  doubt 
as  to  her  legal  right.  Where  the  title  of  dower  was  disputed,  it 
referred  her  claim  to  the  decision  of  a  Court  of  Law  :*  either  by 
directing  an  issue,  or  by  ordering  the  bill  to  be  retained  for  a  certain 
time,  with  liberty  to  the  plaintiff  to  bring  a  writ  of  dower,  as  she 
might  be  advised.^  Now,  however,  it  is  presumed  that  the  Court 
will  itself  determine  the  legal  right.* 

When  the  right  to  dower  has  been  established  or  admitted,  an 
inquiry  will  be  directed  what  lands  the  husband  died  seised  of 
wherein  his  widow  is  entitled  to  dower  ;  and  the  dower  wiU  then  be 
directed  to  be  assigned.'^ 

This  may  be  done,  either  in  Chambers,^  or  by  directing  a  com- 
mission to  issue,  or  by  reference  to  a  Master.^  A  commission  to 
assign  dower  is  nearly  in  the  same  form,  and  is  made  out,  execu- 
ted, and  returned,  in  the  same  manner  as  a  commission  of  parti- 
tion. 

It  is  to  be  observed  that,  as  in  the  case  of  settlement  of  boun- 

1  Attorney-General  y.  F-ull&rton   ubi  sufi.  ,  , 

2  And  see  further  as  to  costs,  Metcalfe  v,  Beckwitk,  s  P.  Wiris.  376  ;  Habergham  v.  Stansfeld,  Seton^ 

591,  No.  4,  where  the  costs  were  directed  to  be  paid  rateably  ;  Beames  on  Costs,  35  ;    Morgan  & 
Davey,  174. 

3  As  to  dower,  and  the  jurisdiction  of  the  Court  in  respect  thereto,  see  Sudg.  Stat.  244,  et  seq.;  Seton, 

673,  et  seq.;  Tudor  L.  C.  Conv.  55,  et  seq.;  Story  Eq.  Jur.  s.  624,  et  seq.  ;  Smith's  Comp.   188,  et 
seg.  :  2  L   C.  Eq.  402,  403. 

4  Ld.  Red.  lai,  122.  _ 

5  Mundy  v.  Mundy^  2  Ves.  J.  122,  128  ;  Read  v.  Read,  Ld.  Red.  122,  n  (b}  \  Curtis  v.  Curtis,  lb,  ;  2 

Bro.  C.  C.  620  :  D'Arcy  v.  Blake,  2  Sch.  &  Lef  387,  390. 

6  Chancery  Act,  s.  26.  -*~ 

7  See  form  of  decree  in  A/<y,fii<v.  Meggot,  Scton,  671,  672. 

8  See  forms  of  decree,  Seton,  673  ;  Goodenoitgk  v  Goodanough,  2  Diclc.  795. 

9  Seton,  673,  674.  6;6 :  IVildv^  Wells,  i  Dick.  3  ;  Huddlestone  v  Huddlestone,  i  Cha.  Rep,  38  :  Luais 

V,  Calcraft,  i  Bro.  C.  C.  134  ;  2  Diclc,  594  ;  Mundy  v.  Mundy,  2  V«s.' J.  123  ;  4  Bro.  C.  C.  294. 
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daries,  it  generally  forms  part  of  the  decree,  that  when  the  dower 
has  been  assigned,  possession  shall  be  delivered  to  the  plaintiff.^ 

The  widow  is  also  entitled  to  an  account  of  the  arrears  of  her 
dower ;  and  this,  notwithstanding  the  death  of  the  heir  pending  the 
suit :  although  at  law  her  right  to  damages  would  have  been  lost 
by  that  event. ^  The  widow's  right  to  the  rents  and  profits,  accrued 
fi'om  the  death  of  her  husband,  is  not  limited  to  the  time  of  filing 
the  biU.3 

It  may  be  mentioned  here,  that  interest  will  not  be  allowed  on 
arrears  of  dower.*  * 

The  original  decree  usually  directs  an  account  of  rents  and 
profits  :  whether  the  assignment  of  dower  is  to  be  made  in  Cham- 
bers or  by  commission.^ 

Lord  Eedesdale  observes,  that  "in  the  two  cases  of  partiticm  and 
assignment  of  dower,  as  no  costs  can  be  given  in  a  Court  of  Com- 
mon Law  upon  a  writ  of  partition  or  a  writ  of  dower,  no  costs  have 
commonly  been  given  in  a  Court  of  Equity  upon  bills  brought  for 
the  same  purpose."^  As  respects  dower,  this  appears  to  be  the 
present  rule  of  the  Court,  in  cases  where  the  widow  comes  into 
Court  for  the  single  purpose  of  having  dower  assigned  her :  tjie 
rule,  however,  is  subject  to  exceptions  where  previous  questions  are 
raised,  in  litigating  which  the  party  is  vexatious  ;^  therefore,  where 
the  widow  had,  without  any  just  pretence,  been  kept  out  of  her 
dower.  Sir  William  Grant,  M.  E.,  awarded  her  her  costs.^  In 
Meggot  v.  Meggot,^  also,  the  Court  appears  to  have  awarded  the 
widow  her  costs,  up  to  the  time  of  the  decree  :  reserving  the  con- 
sideration of  tihe  subsequent  costs  until  after  the  report.^" 

In  Equity,  as  at  Law,  a  widow  is  not  entitled  to  arrears  of 
dower,  unless  her  husband  died  seised.  In  such  a  case,  she  is  not, 
as  a  general  rule,  entitled  to  costs  in  equity,  unless  she  has  made 

1  Meggot  V.  Meggot  J  Seton,  671,  No.  i  ;  Goodenough  v.  Goodenough^  uhi  siip. 

2  Curtis  V.  Cv^tiSj  2  Biro.  C.  C  620  :  contra,  Ld.  ^ed.  102. 

3  Curtis  V.  Curtis,  ubi  sup  ;  Mundy  v.  Mundy,  2  Ves.  J.  122,  128  ;  Oliver  v.  Richardson,  9  V«s.  222. 

4  Lindsay  y.  Gj^^iw, icitfid  3 Bro.  C.  C.,49S  ;  Wa^ke^e^dy.  CMlds,  i  Fonb.  23. 

5  See  forms,  Seton,  672,  676. 

6  Ld.  Red.  122. 

7  Lucas  V.  Calcraft,  i  Bro.  C.  C.  134  ,  see  also  Sir  Samuel  Romilly's  note  of  S.  C.  ih.  ed  Belt,  («)  ; 

Bamford  v.  Bamford,  5  Hare,  203,  205. 

8  Worgan  v.  Ryder,  i  V.  &  B.  20  ;  Beames  on  Costs,  22,  n.  (f);  and  see  Fry  v.  Noble,  j  De  G.  M.  & 

G.  687  ;  2  Jur.  N.  S.  128  ;  2oBeav.  598;  i  Jur.  N  S.  767 ;  Harris  v.  Harris,  11  W.  R.  62,  M.R. 

9  Seton,  671,  672.  , 

10  But  see  Ouihwaite  v.  Outhaiaite,  referred  to  in  Beames  on  Costs^  22,  n.  (fi.     As  to  costs  in  a^dower 
suit,  see  Morgan  &  Davey,  151. 
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a  demand  in  writing,  as  required  at  law.^  Where  the  annual 
value  of  a  widow's  dower  was  not  large,  and  she  made  no  demand 
for  it,  but  resided  on  the  property  with  her  son,  the  heir,  during 
his  life,  she,  having  no  intention  of  claiming  dower,  a  claim  for 
arrears  against  his  estate,  after  his  death,  was  refused.^  Where 
a  testator  devised  one  parcel  of  land  to  his  wife  in  lieu  of  dower, 
and  another  parcel  without  expressing  that  it  was  to  be  in  lieu  of 
dower,  and  then  devised  his  remaining  lands  to  other  parties,  and 
the  will  contained  other  evidence  shewing  an  intention  that  such 
last-mentioned  devises  should  be  free  from  dower :  it  was  held, 
that  on  the  widow  electing  to  take  dower,  she  forfeited,  not  only 
the  first -mentioned  parcel  of  land,  but  also  the  other.  In  case  of 
a  sale  of  land,  a  widow  is  not  entitled,  as  compensation  for  her 
dower,  to  the  present  value  of  one-third  of  the  interest  in  the 
purchase  money ;  the  value  is  to  be  computed  with  reference  to 
the  nature  of  the  property.^  Where  property  was  conveyed  to  a 
husband,  under  an  agreement  with,  the  grantee  that  the  grantor 
should  be  allowed  to  remain  in  possession  for  life  of  a  specified 
portion,  held  that  the  widow  of  the  grantee  had  no  right  to  dower 
out  of  this  portion  during  the  life  of  the  grantor :  and  an  action 
by  her  therefor  was  restrained.* 

Where  a  wife  joined  in  a  mortgage,  and  on  the  death  of  her 
husband  there  was  not  sufficient  assets  to  pay  all  his  debts,  the 
widow  is  not  entitled  to  have  the  mortgage  debt  paid  in  full  out 
of  the  assets  to  the  prejudice  of  creditors.^  The  mere  fact  that 
at  the  death  of,  or  alienation  by  the  husband,  his  lands  were  of  no 
rentable  value,'  is  not  alone  sufficient  to  disentitle  the  widow  to 
claim  damages,  if  the  land  has  been  subsequently  made  rentable 
by  reason  of  improvements  or  otherwise,  either  by  the  heir  or 
vendee  :  as,  in  such  a  case,  a  portion  of  the  rent  is  attributable  to 
the  land.*  The  Court  has  jurisdiction  in  a  suit,  as  well  as  on  a 
petition,  to  decree  a  sale  of  an  inchoate  right  of  dower.'  In  case 
of  land  of  which  a  widow  is  dowable,  but  in  which  her  dower  has 
not  been  set  out,  if  the  timber  is  cut  down  she  is  entitled  to  the 
income  arising  from  one-third  of  the  amount  produced.    In  such 

1  Losce  V.  Armstrong,  ii  Grant.  517. 

2  Philips  V.  Zimmerman,  18  Grant.  224. 

3  Stewart  V.  Hunter,  2  Cham.  R.  336. 

4  Slater  v.  Slater,  17  Grant.  45. 

5  White  V.  Bastedo,  15  Grant.  546. 

6  Wallace  v.  Moore,  18  Grant.  560. 

7  Cassey  v.  Cassey,  15  Grant.  399. 
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a  case,  the  widow  had  reason  to  apprehend  that  the  owner  inten- 
ded to  fell  the  whole  of  the  wood  ;  it  was  shewn  in  fact  he  had  no 
such  intention,  but  he  had  an  opportunity  of  undeceiving  her,  and 
did  not  avail  himself  of  it :  held,  that  proof  that  he  had  not  the 
intention  imputed  to  him,  did  not  exempt  him  from  liability  to  the 
costs.i  Where,  after  a  husband's  estate  had  been  transferred  to 
A,  a  purchaser,  his  wife  executed  a  deed  to  A  containing  a  release 
of  dower  by  her,  but  no  words  of  release  or  conveyance  by  the 
husband:  held,  sufficient  to  bar  the  wife,  without  examination 
before  magistrate  or  a  judge.^ 


CHAPTEE  XXIV. 

PROCEEDINGS  IN  THE  JUDGES'  CHAMBERS. 


Section  l.-^-General  Course  of  Proceeding  at  Chambers. 

Formerly,  it  was  the  practice,  in  every  suit  of  any  degree  of 
complication,  to  refer  to  one  of  the  Masters  in  Ordinary  of  the 
Court,  either  inquiries  to  be  investigated,  or  directions  to  be  car- 
ried into  effect.  The  form  of  these  references,  and  the  circum- 
stances under  which  they  were  made,  constituted  a  most  material 
part  of  the  general  practice  of  the  Court.  The  Masters  exercised 
an  almost  independent  jurisdiction  in  carrying  out  the  references. 
No  communication  took  place  between  the  Master  prosecuting  a 
reference  and  the  Judge  who  directed  it ;  but  the  Master  comple- 
ted the  duty  delegated  to  him,  and  then  drew  up  a  report :  stating 
the  result  of  his  inquiries,  and  what  he  had  done  in  obedience  to 
the  decree.  After  this  report  was  made,  the  cause  came  again 
before  the  Court  for  a  final  settlement ;  and  a  decree  was  made, 
based  upon  the  decisions  and  investigations  of  the  Master.  The 
parties  might,  however,  by  excepting  to  the  report,  appeal  to  the 
Court  against  the  decision  of  the  Master,  and  re-open  all  the  ques- 
tions that  had  been  decided.^ 

1  Farley  v.  Starlings  i8  Giant.  378. 

2  Heivard  v.  Scoit,  2  Cham.  R.  274. 

3  As,to  iHe  duties  of  the  Masters  in  ordinary,  see  1st  Kep.  Chan.  Com.  (1852)  p.  26  et  seq. 
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The  Master's  office  was  abolished  in  England  in  1860,  and  the 
business  formerly  done  by  a  Master  is  now  done  by  a  Judge  in 
Chambers,  assisted  by  officers  answering  very  much  to  the  old 
Masters,  but  now  called  "  Chief  Clerks."  We,  however,  have  re- 
tained the  office  of  Master,  and  we  have  also  a  Judge  sitting  in 
Chambers,  who  is  assisted  by  an  officer  styled  the  "Eeferee  in 
Chambers."  Order  210  provides  that  "A  judge  sitting  in  Cham- 
bers may  exercise  the  same  power  and  jurisdiction,  in  respect  of 
the  business  brought  before  him,  as  is  exercised  by  the  Court ;  all 
orders  made  by  a  judge  in  Chambers  are  to  have  the  force  and  effect 
of  orders  of  the  Court ;  and  all,  or  any  of  the  powers,  authorities, 
and  jurisdictions  given  to  the  Master  by  any  act  or  acts  now  ia 
force,  or  by  any  General  Order  or  Orders  of  the  Court,  may  be 
exercised  by  the  judge  sitting  in  Chambers." 

The  duties  and  powers  of  the  Eeferee  are  pointed  out  by  Orders 
560  to  567  inclusive,  which  are  as  foUows  : 

560.  The  Eeferee  in  Chambers  is  hereby  empowered  to  do  any 
such  thing,  and  to  transact  any  such  business,  and  to  exercise  any 
such  authority  and  jurisdiction  in  respect  of  the  same,  as,  by 
virtue  of  any  statute  or  custom,  or  by  the  practice  of  the  said  Court, 
is  now  done  and  transacted  by  a  J^dge  of  the  Court  sitting  in 
Chambers,  except  the  matters  following : 

1.  Granting  writs   of  Habeas   Corpus,  and   adjudicating 

upon  the  return  thereto ; 

2.  Appeals  and  applications  in  the  nature  of  Appeals  ; 

3.  Proceedings  as  to  Lunatics  under  the   Consolidated 

Statutes  of  Upper  Canada,  chapter  12,  section  33, 
and  the  28th  Victoria,  chapter  17,  sections  5  to  11 
inclusive ; 

4.  AppHcations  for  Writs  of  Arrest ; 

5.  Petitions  for  advice  under  the  Property  and  Trusts  Act, 

29th  Victoria,  chapter  28,  section  31 ; 

6.  Applications  as  to  the  custody  of  Infants,  under  the 

Consolidated  Statutes  of  Upper  Canada,  chapter  74, 
section  8 ; 
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7.  Applications  as  to  leases  and  sales  of  settled  estates ; 

to  enable  minors,  with  the  approbation  of  the  Court, 
to  make  binding  settlements  of  their  real  and  per- 
sonal estate  on  marriage ;  and  in  regard  to  questions 
submitted  for  the  opinion  of  the  Court  in  the  form  of 
special  cases  on  the  part  of  such  persons  as  may  by 
themselves,  their  committees,  or  guardians,  or  other- 
wise, concur  therein,  under  the  28th  Victoria,  chapter 
17,  section  1 ; 

8.  Opposed  applications  for  Administration  Orders ; 

9.  Opposed  applications  respecting  the  Guardianship  of 

the  person  and  property  of  Infants ; 

10.  Ex  parte  Injunctions  ; 

11.  Proceedings  as  to  Partition  and  Sale  of  Real  Estate, 

under  the  Ontario  Statute  32nd  and  33rd  Victoria, 
chapter  83 ; 

12.  Applications  for  Leave  to  Appeal  or  Ee-hear  after  the 

time  limited  for  that  purpose  has  elapsed. 

561.  Notice  of  an  application  for  an  administration  order,  or  re- 
specting the  guardianship  of  the  person  or  property  of  an  infant, 
may  be  in  the  following  form  :  "  Take  notice  that  an  application 
will  be  made  to  the  Eeferee  in  Chambers  on,  &c.,  or,  if  opposed, 
then  to  a  Judge  in  Chambers  so  soon  thereafter  as  a  Judge  shall  be 
sitting  in  Chambers,"  &c. ;  and  in  such  case  the  application,  if 
opposed,  is  to  be  heard  by  a  Judge  in  Chambers  forthwith,  if  a 
Judge  happens  to  be  then  sitting  in  Chambers,  or  on  the  first  Mon- 
day thereafter  on  which  there  shall  be  a  Judge  so  sitting  in 
Chambers. 

562.  In  case  any  matter  appears  to  the  Eeferee  proper  for  the 
decision  of  a  Judge,  he  may  direct  the  same  to  be  heard  before  a 
Judge  in  Chambers. 

563.  The  Orders  regulating  the  conduct  of  business  in  Chambers 
are  to  apply  to  proceedings  before  the  Eeferee  in  Chambers. 

564.  Where  the  Eeferee  in  Chambers  deems  it  proper  to  award 
costs  to  either  party,  he  may  direct  payment  of  a  sum  in  gross  in 
lieu  of  taxed  costs,  and  direct  by  and  to  whom  such  sum  in  gross 
is  to  be  paid. 
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565.  All  orders  made  in  Chambers  are  to  be  signed  by  the 
Eeferee,  and  further  authenticated  by  the  stamp  of  his  office ;  and 
such  of  the  said  orders  as  require  entry  are  to  be  entered  by  the 
Entering  Clerk  in  a  separate  book  kept  for  that  purpose  as 
hitherto. 

566.  Appeals  from  orders  of  the  Eeferee  in  Chambers  are  to  be 
made  within  fourteen  days. 

567.  The  fees  heretofore  payable  to  the  Judges'  Secretary  under 
the  Tariffs  referred  to  in  Orders  309  and  353  respectively,  are 
hereafter  to  be  paid  by  law  stamps. 

An  appeal  will  not  lie  from  an  order  made  by  the  Judges'  Secre- 
tary until  it  is  signed  and  entered.^  A  party  cannot  use  aifidavits 
not  used  before  the  Judges'  Secretary,  or  make  a  new  case  on  an 
appeal.^ 

The  matters  to  be  disposed  of  in  Chambers  are  thus  pointed  out : 
Order  197  provides  that  "  The  following  business  shall  be  disposed 
of  in  Chambers,  together  with  such  other  matters  as  the  Court  from 
time  to  time  thinks  may  be  more  conveniently  disposed  of  there 
than  in  full  Court,  viz. : 

"1.  For  the  Sale  of  the  Estates  of  Infants,  under  Consoli- 
dated Statutes  of  Upper  Canada,  chapter  12,  sec- 
tion 50  ; 

"2.  As  to  the  guardianship,  maintenance,  and  advance- 
ment of  infants ; 

"3.  For  the  Administration  of  Estates  upon  motion, 
without  bill ; 

"  4.  For  time  to  answer  or  demur  ; 

"  5.  For  leave  to  amend  bills. 

"  6.  For  changing  the  venue ; 

"  7.  To  postpone  the  examination  of  witnesses,  or  to  allow 
the  production  of  further  evidence  ; 

1  Gibb  T.  Murphy,  2  Cham.  K.  132. 

2  Bank  of  Montreal  v.  Wilson,  2  Cham.  K.  117. 
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"8.  For  the  production  of  documents; 

"9.  Relating  to  the  conduct  of  suits  or  matters ; 

"  10.  As  to  matters  connected  with  the  management  of 
property ; 

"11.  For  the  payment  into  Court  of  moneys,  by  parties 
desiring,  on  their  own  behalf,  to  pay  in  the  same." 

Whatever  applications  can,  under  these  orders,  be  made  in  Cham- 
bers, must  be  made.^  The  Court  refused  to  hear,  otherwise  than 
in  Chambers,  a  motion  to  extend  the  time  for  payment  of  mortgage 
money.^  A  commission  de  lunatico  inquirendo  will  be  granted  in 
Chambers  f  and  so  may  a  writ  of  habeas  corpus*  But  all  appli- 
cations in  the  nature  of  an  appeal  from  a  Master's  judgment  should 
be  made  in  Court  and  not  in  Chambers.*  Where  a  party  moves  in 
Court  for  what  should  properly  be  moved  for  in  Chambers,  the 
Court  will  not  allow  the  party  so  moving  any  costs  of  the  applica- 
tion, even  if  the  Court  feels  itself  called  upon  to  grant  the  motion.* 

Order  198  provides  that  "The  course  of  proceeding  in  Chambers 
is,  ordinarily,  to  be  the  same  as  the  course  of  proceeding  in  Court 
on  motion.  Notice  of  the  application  (where  the  proceeding  is  not 
ex  parte)  is  to  be  served  in  the  same  manner  as  a  notice  of  motion 
returnable  in  open  Court.  In  other  cases,  an  appointment  is  to  be 
obtained  which  may  be  in  a  form  similar  to  the  form  set  forth  in 
Schedule  K,  hereunder  written,  with  such  variation  as  the  circum- 
stances of  the  case  may  require."^  And  Order  199,  that  "  Where 
it  appears  upon  the  hearing  of  any  matter  that,  by  reason  of 
absence,  or  for  any  other  suf&cient  cause,  the  service  of  notice  of 
the  application,  or  of  the  appointment,  cannot  be  made,  or  ought 
to  be  dispensed  with,  such  service  may  be  dispensed  with,  or  any 
substituted  service,  or  notice  by  advertisement,  or  otherwise,  may 
be  ordered." 

The  following  Orders,  as  to  the  mode  of  taking  accounts,  estab- 
lish a  practice  almost  identical  with  that  adopted  in  the  Master's 

1  Moffatt  V.  Biddle,  i  Grant,  ii. 

2  Anon,  i  Grant,  61. 

3  Re  Stuart,  i  Grant,  44. 

4  JJe  Paeon,  4  Grant,  147.  ,    „       ,^.^     r  „     ,      ., 

6  Ledyardv.  if  Lean,  1  Cham.  E.  183;  Fitzgerald  v.   U.  C.  M.  Co.,  Ibid;  Jay  v.  Macdonell,  2 
Cham.  R.  71  ;  but  see  Order  591. 

6  Hurney  v.  Courtney,  10  Grant,  62 ;  and  see  King  v.  Ctnnor,  10  Grant,  364,  to  the  same  effect. 

7  See  Schedule  K,  Vol.  in. 
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office:  Order  200  provides  that  "Where  an  account  is  taken  in 
Chambers,  special  directions  may  be  given  with  respect  to  the 
mode  in  which  the  account  is  to  be  taken  and  vouched ;  and  in 
taking  the  account,  the  books  of  account  in  which  the  accounts  re- 
quired to  be  taken  have  been  kept,  or  any  of  them  shaW  be  taken 
as  prima  facie  evidence  of  the  truth  of  the  matters  therein  con- 
tained, with  liberty  to  the  parties  interested  to  take  such  objections 
thereto  as  they  may  be  advised."  This  Order  is  very  similar  to 
Order  228,  which  will  be  noticed  in  describing  the  practice  in  the 
Master's  office. 

Order  201  provides  that  "  An  accounting  party  is  to  bring  in  his 
account  in  the  form  of  debtor  and  creditor,  and  verify  the  same  by 
affidavit,  unless  otherwise  directed.  The  items  on  each  side  of  the 
account  are  to  be  numbered  consecutively,  and  the  account  is  to  be 
referred  to  by  affidavit  as  an  exhibit,  and  not  to  be  annexed  thereto, 
and  is  to  be  left  at  Chambers."  And  Order  202,  that  "A  party 
seeking  to  charge  an  accounting  party  beyond  what  he  has  by  his 
account  admitted  to  have  received,  is  to  give  notice  thereof  to  the 
accounting  party,  stating,  as  far  as  he  is  able,  the  amount  sought 
to  be  charged,  and  the  particulars  thereof,  in  a  short  and  succinct 
manner."  By  Order  203,  "No  state  of  facts,  charges,  or  dis- 
charges, are  to  be  brought  into  Chambers ;  and  where  original 
deeds  or  documents  can  be  brought  in,  no  copies  are  to  be  made, 
without  special  direction ;"  and  Order  204  provides  that,  "  Where 
directed,  copies,  abstracts,  or  extracts  of  or  from  accounts,  deeds, 
or  other  documents,  are  to  be  supplied." 

The  course  of  proceeding  in  Chambers  is  ordinarily  the  same  as 
the  course  of  proceeding  in  Court  upon  motions.  The  evidence 
made  use  of  is  usually  adduced  by  affidavit.  If  affidavits  in  the 
cause  are  subsequently  made  use  of  at  Chambers,  the  witnesses 
may  be  cross-examined  thereon.^ 

Order  540  provides  that  "  In  all  cases  where,  according  to  the 
present  practice,  a  reference  to  the  Master  would  be  directed,  the 
Court  may  dispose  of  such  matters  itself,  if  it  thinks  fit,  and  may 
direct  the  proceedings  to  be  taken  in  full  Court,  or  in  Chambers,  as 
it  finds  expedient." 

1  By  Order  550,  this  word  "  shall "  is  to  be  read  as  permissive. 

2  Spittle  V.  Hughes,  11  Jur,  N.  S.  151  ;  1 1  W.  K.  261,  S.  C. ;  and  see  Jenmr  v.  Morrit,  10  W.  R.  640. 
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When  a  party  moving  desires  to  have  his  application  heard  be- 
fore a  Judge,  it  does  not  entitle  him  to  have  it  heard  at  a  future 
day,  but  it  may  be  heard  at  once.  The  Court  will  not  encourage 
the  hearing  of  motions  before  a  Judge,  where  the  object  of  doing 
so  is  obviously  to  gain  time  after  it  has  been  refused  by  the  Secre- 
tary.^ An  order  made  by  a  Judge  on  an  appeal  from  the  Secre- 
tary is  a  Chamber  order ;  and  if  costs  or  further  directions  are 
reserved,  they  should  be  disposed  of  before  a  Judge  in  Chambers, 
and  the  order  made  thereon  entitled  In  Chambers.  Where,  there- 
fore, in  such  a  case  the  cause  was  set  down,  and  in  the  list  of 
causes  to  be  heard  on  further  directions,  it  was  held  to  be  impro- 
perly set  down,  and  the  costs  of  the  day  given  against  the  party 
setting  it  down.^ 

It  will,  be  convenient  to  introduce  here  several  Orders  relating  to 
the  Sittings  of  the  Court,  and  the  regulation  of  Chamber  business. 

Order  590  provides  that  "A  Judge  will  sit  in  Chambers  every 
Monday,[and  on  such  other  days  as  the  state  of  business  may  re- 
quire, to  hear  and  dispose  of  such  Chamber  applications  as  cannot 
be  heard  and  disposed  of  by  the  Eeferee." 

Order  591,  that  "  Appeals  from  the  referee  in  Chambers,  or  from 
local  Masters  and  others,  when  they  are  ading  under  Order  36,  or 
under  the  Act  for  Quieting  Titles,  are  to  be  heard  in  Chambers,  and 
are  to  be  set  down  for  that  purpose  on  or  before  the  preceding 
Saturday.  Seven  clear  days'  notice  is  to  be  given  of  all  appeals 
under  the  Act  for  Quieting  Titles ;  and  two  clear  days'  notice  of 
other  appeals  from  the  Eeferee  in  Chambers.  All  such  appeals  are 
to  be  argued  by  counsel." 

Order  592,  that  "A  Judge  will  sit  in  Court  on  Tuesday,  Wednes- 
day, and  Thursday,  and  on  such  other  days  as  the  state  of  business 
may  require,  in  every  week,  for  the  despatch  of  all  business  other 
than  rehearings  and  Chamber  business." 

H'.  Order  593,  that  "  The  business  before  the  Court  will  be  taken  as 
follows  : 

1  Lachlan  v.  Reynolds ;  Monk  v.  WaMell,  2  Cham.  R.  454. 

2  Dv4iey  v.  Beony,  2  Chajn.  R.  460. 
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"  TuE|DAY. — Motions. 

"  Wednesday. — Hearings  pro  confesso  ;  and  on  Bill  and 
Answer;  Motions  for  Decree;  Further  Directions; 
Petitions ;  Demurrers. 

"  Thursday. — Appeals  from  Masters'  Eeports." 

Order  594,  that  "  No  orders  of  course,  or  orders  made  in  Cham- 
bers, are  to  be  entered,  except — 

"  Decrees  issued  upon  Praecipe ; 

"  Decrees  against  Infants  ; 

"  Orders  declaring  persons  Lunatics  ; 

' '      for  Administration ; 

"      for  the  Sale  of  Infant's  Estates  ; 

'•      for  Payment  of  Money  into  or  out  of  Court ; 

"      for  Foreclosure  or  Sale  ; 

"      of  Eevivor; 

"      Vesting*Orders ; 

and  such  other  orders  as  may  from  time  to  time,  in  any  particular 
case  or  otherwise,  be  directed  to  be  entered." 

The  right  to  use  the  proceedings  in  the  cause,  as  evidence  at 
Chambers,  is  subject  to  the  same  rules  and  restrictions  as  govern 
the  admissibility  of  similar  evidence  before  the^Court;  therefore, 
evidence  will  not  be  admissible  merely  because  if  appears  on  the 
decree  to  have  been  taken  at  the  hearing  of  the  cause  :  for  the  evi- 
dence may  be  admissible  against  one  defendant,  or  for  one  purpose, 
and  not  against  another  defendant,  or  for  another  purpose.^ 

The  rules  with  respect  to  filing  affidavits  in  proceedings  before 
the  Court  have  been  before  fully  stated ;  and  they  are  generally  ap- 
plicable to  proceedings  in  Chambers. 

1  Hand/ord  v.  Band/ord,  6  Hare,  212  ;  and  see  Smith  T.  AUhut,  11  Ves.  664. 
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It  seems,  also,  that  the  evidence  of  witnesses  in  another  cause, 
between  the  same '  parties,  may  be  read  at  Chambers  without  an 
order  to  warrant  it  ;^  though,  as  we  have  seen,  notice  is  necessary 
to  authorize  the  reading  of  such  depositions  or  proceedings  before 
the  Court  at  the  hearing.^  In  Lubiere  v.  Oenou,^  however,  Sir 
Thomas  Clarke,  M.  R.,  made  an  order  for  the  reading  of  the  deposi- 
tions in  a  cross  cause,  on  an  account  before  the  Master,  directed  in 
the  original  cause  ;  but  it  is  to  be  observed  that,  in  that  case,  a  diffi- 
culty was  suggested,  arising  from  the  circumstance  that  the  cross 
bill  had  been  dismissed. 

Oral  evidence  may  also  be  made  use  of  at  Chambers.* 

The  attendance  of  a  party  or  witness  in  Chambers  is  procured  in 
the  same  way  as  before  the  Court  at  Examination  and  Hearing 
Term,  or  before  a  Master  or  Examiner,  by  subpoena,  and  when 
papers  are  required  to  be  produced,  a  subpoena  duces  tecum  is  used. 

The  rules  before  stated  as  to  the  tender  of  expenses  to  witnesses, 
apply  to  persons  summoned  to  give  evidence  in  Chambers ;  and  a 
party  to  the  suit,  when  so  summoned,  is  entitled,  like  a  witness,  to 
require  the  payment  of  his  expenses  before  he  is  sworn.* 

The  Judge  has  the  same  power  of  ordering  the  production  of 
documents,  for  the  purposes  of  proceedings  at  Chambers,  as  he  has 
for  the  purposes  of  proceedings  in  Court ;  and  such  production  may 
be  obtained  in  the  ordinary  way. 

An  order  made  iu  Chamber's  by  the  Judge  in  person  is  subject  to 
appeal  in  the  usual  manner  ;^  but  the  Court  of  Appeal  will,  in  gen- 
eral, decline  to  hear  appeals  directly  from  Chambers,  where  the 
parties  have  not  had  an  opportunity  of  being  heard  by  counsel.^ 

1  Anon.,  3  Atk.  634. 

2  Order  175. 

3  a  Ves.  S.  579.  „  „   , 

4  See  He  Electric  Telegraph  Company  of  Ireland,  Mx  parte  Buim,  24  Beav.  137  ;  3  Jur.  N.  S.  1013. 

5  Davey  v.  Dnrrant,  24  Beav.  493  ;  4  Jur.  N.  S.  230  ,  „    «    t   _  o 
B  Saunders  v.  Druce,  3  Drew,  139  ;  Snowdon  v.  Metropolitan  Railway  Company,  1  De  O.  J.  i  h. 

408;  9  Jur.  N.  S.  588;  hut  nea  Re  M' Veagh,  MTeaghy.  CroalllDeG.  J.  .v  S.  399  ;  9  Jur.  N.  S. 
587,  where  the  Lord  Chancellor  declined  lo  hear  an  appeal  from  an  order  made  by  V.  C.  Stuart  at 
Chambers,  in  person,  refusing  with  costs  an  application  by  summo  s,  by  a  creditor,  lor  produc- 
tion of  documents,  in  the  course  of  prosecuting  accounts  under  a  decree  ;  notwithstanding  the 
V.  C.  had  declined  to  adjourn  the  question  into  Court  for  argument  by  counsel.  In  that  Mse, 
the  creditor  subsequently  moved  before  the  Court  below  for  an  order  similar  to  that  refused  in 
Chambers  ;  and  appealed  against  the  Judge's  refusal  of  the  motion  ;   see  1  De  G.  J.  &  h.  401 ;  9 

7  Strov^hill  v  OuUiver,  1  De  G.  &  J.  113 ;  Harrison  r.  Mayor  of  Southampton,  i9  L.  T.  61  L.  JJ.  : 
U^chinsonv.  Swift,  II  Jur.  N.  S.  274  ;  13  W.  R.  632,  L.  JJ.    Whe^e  the  Judge  declined  to  ad- 
journ the  matter  into  Court  to  be  argued  by  counsel,  the  appeal  was  heard  :  Ridgway  y.  Ifew- 
itead,  4  De  G.  i  J.  15  ;  bu'  see  Re  M'Veagh  U'Veagh  t.  CroaU,  1  De  G.  J.  &  S.  399  ;  9  Jur.  N,S* 
'    '87,  sup. 
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Order  210  gives  to  all  orders  made  by  a  Judge  in  Chambers  the 
force  and  effect  of  Orders  of  the  Court,  and  they  are  appealed  in  the 
same  way. 

Order  208  provides,  that  "The  Court  may  adjourn  for  consider- 
ation in  Chambers  any  matter  which,  in  the  opinion  of  the  Court 
may  be  disposed  of  more  conveniently  in  Chambers  :  and  any  mat- 
ter pending  in  Chambers  may  be  adjourned  to  open  Court ;  and 
such  matter  may  be  so  adjourned  at  the  request  of  either  party, 
subject  to  such  order  as  to  costs  or  otherwise,  as  the  Court  thinks 
right  to  impose."  A  Judge  in  Chambers  has  a  discretion  to  refuse 
to  adjourn  any  matter  to  be  heard  in  Court.^  By  Order  209,  "  Mat- 
ters adjourned  from  Chambers  are  to  be  heard  in  Court  by  one 
Judge,  unless  by  special  leave,  which  may  be  granted  ex  parte ;  and 
without  such  leave  are  not  to  come  before  the  full  Court,  except  by 
way  of  re-hearing  the  order  made  in  Cjjurt  thereon." 

Order  205  provides,  that  "  Where  in  the  prosecution  of  any  pro- 
ceeding under  a  decree,  it  appears  that  some  persons,  not  already 
parties,  ought  to  be  made  parties,  and  ought  to  attend  or  be  enabled 
to  attend  the  proceedings,  directions  may  be  given  for  serving  an 
office-copy  of  the  decree  upon  such  parties,  and  upon  due  service 
thereof,  such  persons  are  to  be  treated  and  named  as  parties  to  the 
suit,  and  shall  be  bound  by  the  decree  in  the  same  manner  as  if 
they  had  been  originally  made  parties  to  the  suit."  And  by  Order 
206,  "  Every  office-copy  of  a  decree  directed  to  be  served  under 
Order  205,  is  to  be  endorsed  with  a  notice  to  the  effect  set  forth  in 
Schedule  L,^  hereunder  written,  with  such  variations  as  circum- 
stances may  require."  Order  207  declares,  that  "  A  party  served 
with  an  office-copy  of  a  decrfee  under  Order  205,  may  apply  to  the 
Court,  at  any  time  within  fourteen  days  from  the  date  of  such  ser- 
vice, to  discharge  the  order,  or  to  add  to,  set  aside,  or  vary  the 
decree." 

1  Walsh  T.  DeBlaquiere,  12  Grant,  107. 

2  For  Schedule  h,  see  Vol.  III. 
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Section  II. — Proceedings  originating  in  Chambers. 

1.  Administration  of  Estates  on  Notice  of  Motion. 

It  is  provided  by  Order  467,  that  "  Any  person  claiming  to  be  a 
creditor,  or  a  specific,  pecuniary,  or  residuary  legatee,  or  the  next  of 
kin,  or  some  one  of  the  next  of  kin,  or  the  heir,  or  a  devisee  inter- 
ested under  the  will  of  any  deceased  person,  may  apply  to  the 
Court ^  upon  motion,  without  bill  filed  or  any  other  preliminary 
proceeding,  for  an  order  for  the  administration  of  the  estate,  real  or 
personal,  of  such  deceased  person."  And  by  Order  468,  that  "  The 
notice  of  motion  is  to  be  in  the  form  or  to  the  effect  set  forth  in 
Schedule  U.,  hereunder  written,^  and  must  be  served  upon  the  ex- 
ecutor or  administrator." 

It  is  to  be  observed,  that  by  Order  552  it  is  provided,  that  "A 
notice  of  motion  under  Order  467,  is  to  be  served  upon  all  proper 
parties,  at  least  fourteen  days  before  the  day  named  for  hearing  the 
application." 

An  application  was  made  by  a  creditor  for  an  administration 
order  under  Order  15,  of  June,  1853.  No  evidence  was  offered  be- 
yond production  of  a  certified  copy  of  the  will,  showing  the  defen- 
dant to  be  executor.  Held,  that  although  strict  proof  of  the  claim, 
such  as  must  be  given  in  the  Master's  ofiice,  is  not  necessary,  yet 
prima  facie  evidence  of  the  applicant's  having  a  right  to  call  for 
the  administration  of  the  estate,  must  be  furnished,  and  the  motion 
was  refused  with  costs.^ 

Where  executors  are  charged  with  misconduct,  a  bill  must  be 
filed :  Per  Spragge,  V.  C*  Where  an  order  for  the  administration 
of  a  deceased  person's  estate  is  granted  upon  the  application  of  any 
person  beneficially  interested  therein,  the  decree  will  not  contain  a 
direction  to  enquire  as  to  wilful  neglect  and  default,^  Per  Eslen,  V.C. 
"As  I  understand  the  practice  prevailing  in  England,  under  the 
order  similar  to  the  one  under  which  this  application  is  made,  the 
representatives  are  not  made  answerable  for  wilful  default ;  to  ob- 

1  Although  the  word  "  Court "  is  here  used,  the  motion  is  to  be  made  in  Chambers  under  Sec.  3  of 

Order  197 ;  a-nd  in  certain  cases  it  is  to  be  made  before  the  Referee ;  see  Orders  660,  661. 

2  For  Schedule  U.  see  Vol.  lU. 

3  Re  Clarke,  2  Cham.  E,  57. 

i  Re  Bahcoeh'e  Estate,  8  Grant,  410. 
6  Harriton  v.  It'Olmhan,  1  Grant,  631. 
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tain  such  a  direction  there  must  be  a  case  made  for  it  by  a  bill  filed 
for  that  purpose.  The  account  to  be  taken  therefore,  will  only  be 
of  what  has  actually  come  to  the  hands  of  the  defendants." 

In  these  two  cases  the  application  for  the  order  was  made  by 
parties  adverse  to  the  executor.  When  he  himself  applies  the  rule 
is  different.  Where  an  executor  or  administrator  applies  for  an 
order  to  administer  the  estate  of  the  testator  or  intestate,  the  ac- 
count will  be  directed  to  be  taken  out  of  what  he  has  received,  or 
which  but  for  his  wilful  default  might  have  been  received,^  Per 
Esten,  V.  C.  "  In  Harrison  v;  McGlashain?  the  application  was 
made  on  behalf  of  a  party  interested  in  the  estate,  and  adversely  to 
the  executor.  A  different  rule  prevails  in  England  where  the  appli- 
cation is  on  behalf  of  the  executor  or  administrator.  The  usual 
decree  must  be  made."  In  this  case  the  plaintiff  had  asked  for  an 
inquiry  as  to  wilful  neglect  or  default.  An  administration  order 
will  not  be  granted  where  the  grounds  on  which  it  is  claimed  are 
properly  the  subject  of  a  bill.'  In  this  case  the  plaintiff  moved  for 
an  administration  order,  claiming  to  be  a  creditor  upon  covenant  of 
testator  for  good  title.  Plaintiff  had  been  ousted  by  title  paramount. 
The  application  for  the  order  had  been  answered  by  the  personal  rep- 
resentatives, setting  up  the  Statute  of  Limitations.  Per  Spragge, 
V.  C,  "  The  plaintiff  now  desires  to  take  the  case  out  of  the  Statute 
by  showing  fraud  in  the  testator.  I  think  that  for  such  a  case  a 
bill  is  proper,  and  that  the  questions  which  will  necessarily  be 
raised  can  not  properly  be  discussed  without  pleadings  and  upon 
affidavit  evidence."  Notice  of  motion  for  an  order  to  administer  the 
estate  of  Marshall  deceased,  who  died  intestate,  had  been  served  on 
his  widow,  E.  N.  M.,  as  administratrix,  the  application  was  refused, 
there  not  being  any  evidence  produced  showing  that  letters  of 
administration  had  been  granted  to  her.  Spragge,  V.  0}  "  The  Order 
15^  providing  for  the  administration  of  estates  without  bill  applies 
to  simple  cases  only,  a.id  under  it  the  Court  will  not  grant  an 
order  containing  special  directions  to  enquire  as  to  what  would  be 
proper  to  be  allowed  to  the  applicant  (the  widow  and  administratrix) 
for  improvements  made  on  the  property,  and  for  the  maintenance 

1  Ledgerwood  v.  Ledgerwood,  7  Grant,  584  ;  but  see  Carpenter  t.  Wood,  10  Grant  354,  shewing  that 

this  special  enquiry  is  not  necessaiy. 

2  7  Grant,  631. 

3  Cameron  v.  UacdonalA,  Re  Macdonald,  2  Cliam.  Rep.  29. 

4  Re  Marshall,  Fowler  v.  Manhali,  1  Cham.  Rep.  29. 

5  O^der  467  is  a  copy  of  the  Order  16  of  June,  1853. 
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of  the  infant  children  of  the  deceased.^  Per  Spragge,  V.  G.  "  Upon 
this  application  being  made,  I  stated  my  impression  to  be  that  it 
would  not  be  proper  to  direct  the  special  inquiries  asked  by  the 
plaintiff,  upon  summary  application  under  the  General  Order. 
Upon  consideration  I  remain  of  the  same  opinion.  There  are  no 
pleadings,  and  the  case  is  supported  by  affidavit  evidence.  The 
plaintiff  may  take  an  administration  order  with  the  irr.ial  inquiries  ; 
if  he  desire  more  he  must  file  his  bill."  The  fact  that  the  estate  is 
small,  that  no  imputation  is  made  against  the  executors  of  it,  and 
that  it  is  inadvisable  to  incur  legal  expenses,  are  no  answer  to  a 
motion  by  a  legatee  against  the  executors,  for  the  usual  administra- 
tion order.2  Besides  the  points  above  mentioned  it  was  urged  in 
opposition  to  the  granting  of  the  Order  that  it  was  discretionary 
with  the  Court,  whether  to  grant  the  order  or  not,  the  words  of  the 
order  being  "  if  the  Court  shall  think  fit."  Per  Vankoughnet,  C. 
"  I  could  not  prevent  this  legatee  from  filing  a  bill :  and  it  is  a  general 
rule  that  any  person  interested  in  an  estate  may  demand  the  inter- 
vention of  the  Court  to  administer  it,  no  matter  how  correct  the  ex- 
ecutors may  have  been.  As  to  the  words  '  if  the  Court  shall  think  fit' 
they  mean  merely  that  the  Court  must  satisfy  itself  that  the  case  is 
a  proper  one  for  summary  administration  under  the  order,  and  not 
one  where  a  bill  should  properly  be  filed."  In  ,1855  a  motion  had 
been  made  upon  notice,  for  an  administration  order,  under  the 
Order  of  1853  since  which  no  step  had  been  taken  in  the  matter, 
and  an  application  was  now  made  to  the  Judge  in  Chambers  for  a 
direction  that  the  registrar  should  draw  up  the  order,  but  the  appli- 
cation was  refused  :  the  cause  having  been  allowed  to  sleep  for  four 
years,  all  parties  were  required  to  be  served  with  a  new  notice.^  In 
moving  for  an  administration  order,  the  letters  of  administration 
should  be  produced.*  But  where  on  an  application  for  an  adminis- 
tration order  the  fact  of  the  defendant  being  administrator  is  not 
disputed,  and  the  plaintiff  has  filed  an  affidavit  that  he  is  adminis- 
trator, it  is  not  necessary  to  give  further  evidence  of  the  fact,  or  to 
produce  the  letters  of  administration,  or  a  copy  thereof* 

,  The  power  of  making  an  order  in  England  for  the  administration 
of  real  estate  upon  summons  does  not  apply  where  there  is  an 

1  Barry  v.  Brazill,  1  Cham.  Eep.  248. 

2  Re  Falconer,  1  Cham   B.  273. 

3  Re  Forrester,  Messnier  v.  Forrester,  1  Cham.  R.  29. 
i  Re  Israel,  2  Cham.  R.  392. 

6  He  Bell,  3  Cham.  R.  S97. 
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intestacy  nor  where,  under  the  will,  the  real  estate  goes  to  different 
persons  :  the  intention  being  that  the  special  jurisdiction  should 
operate  only  where  the  real  estate  is  vested  in  some  person  or 
persons  having,  with  respect  thereto,  powers  and  duties  as  extensive, 
or  nearly  so,  as  those  which  the  law  itself  confers  upon  executors 
and  administrators.^  And,  generally,  where,  on  the  hearing  of  the 
summons,  the  Court  has  reason  to  see  that  difficult  questions  may 
arise,  it  may  decline  to  make  an  order  on  summons :  leaving  the 
parties  to  their  remedy  by  bill.^  Thus,  where,  in  answer  to  the 
application,  the  defendant  set  up  a  release,  the  validity  of  which 
was  disputed  by  the  plaintiff,  the  summons  was  dismissed  f  and 
where  there  is  a  case  of  construction,  a  biU  may,  it  seems,  properly 
be  filed  ;*  but  after  the  order  has  been  made  on  summons,  and  the 
accounts  taken,  it  is  the  practice  for  the  Court  to  decide  the  rights 
of  the  parties,  without  requiring  a  bill  to  be  filed.* 

Our  Order  467  is  taken  from  the  Imp.  Sta.  15,  16,  Vic.  C.  86— but 
it  goes  further  than  that  Statute — Sec.  45,  applies  to  the  granting 
of  an  administration  order  as  to  personal  estate,  and  Sec.  47  extends 
the  power  to  real  estate  "  where  the  whole  of  such  real  estate  is  by 
devise  vested  in  trustees,  who  are  by  the  will  empowered  to  sell  such 
real  estate."  Our  Order  applies  to  real  and  personal  estate  generally, 
without  any  qualification,  but  our  Court  follows  the  English 
practice  in  declining  to  grant  administration  decrees  on  motion 
where  the  case  presents  difficulties ;  thus  where  a  married  woman 
applied  as  devisee  and  legatee,  for  an  administration  order,  by 
motion,  without  bill,  and  it  appeared  that  an  award  had  been  made, 
professing  to  determine  all  matters  between  the  executor  and  the 
legatees  interested  in  the  estate,  and  it  was  said  that  the  husband 
and  wife  had  been  parties  to  the  reference,  the  wife  acting  therein 
through  her  husband  as  her  agent,  which  they  denied,  it  was  held 
that  the  validity  of  the  award  could  not  be  tried  in  the  motion,  and 
that  a  bill  must  be  filed:  more  especially  as  other  legatees,  not 
parties  to  the  motion,  were  interested  in  maintaining  the  award.® 

The  general  rules  as  to  the  persons  by  and  against  whom  a  suit 
may  be  instituted,  the  parties  to  a  suit,  the  authority  to  institute 

1  1st  Rep.  Erg.  &  Ir.  Com.  App.  66. 

2  Per  V.  C.  Kinderaley,  in  West  v.  Laing,  3  Drew.  331,  333. 

3  Acaster  v.  Anderson^  19  Beiv.  161. 

4  Smith  V.  Spilsbury,  1  Dr.  &  S.  151 ;  and  see  Rump  v.  Greenhill,  20  Beav.  612. 

5  West  V.  Laing,  ubi  sup. ;  and  see  Wadham  v,  Rigg,  2  Dr.  t  S.  78 :  and  l^cmrerwn  v.  Piffard,  13 

W.  R.  425,  V.  C.  S. 

6  Nudel  V.  Elliott,  1  Cham,  R.  326. 
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proceedings,  including  the  authority  of  a  next  f friend  to  use  his 
name,  and  the  names  and  addresses  of  plaintiffs  and  next  friends, 
apply  (subject  to  the  qualifications  already  pointed  out),  to  suits 
commenced  by  motion,  as  well  as  to  suits  commenced  by  bill. 

An  application  by  administration  notice  of  motion  should  be 
supported  by  evidence  proving  the  plaintiff's  title  to  sue,  and  that 
the  defendants  are  the  legal  representatives  of  the  deceased  person. 
The  fact  that  the  defendant  is  the  legal  representative  of  the 
deceased  person  should  be  established  by  production  of  the 
probate  or  letters  of  administration,  or  by  other  primary  evidence 
of  the  grant. 

On  an  application  under  the  General  Orders  of  June  1853,  No.  15 
(of  which  No.  467  is  a  copy)  on  behalf  of  a  legatee  under 
the  will  of  the  deceased  for  an  administration  of  the  testators 
estate,  Mowat,  V.  C,  held,  that  the  practice  of  filing  an 
affidavit  or  affidavits,  and  referring  thereto  in  the  notice  of  motion 
was  too  firmly  established  to  admit  of  alteration  :  the  motion  was 
therefore  refused  with  costs.^ 

Order  469  provides  that  "  Upon  proof  by  affidavit  of  the  due 
service  of  such  notice  of  motion,  or  on  the  appearance  in  person,  or 
by  his  solicitor  or  counsel,  of  the  executor  or  administrator,  and 
upon  proof  by  affidavit  of  such  other  matter,  if  any,  as  the  Court 
requires ;  the  Court  may  make  the  usual  order  for  the  administra- 
tion of  the  estate  of  the  deceased,  with  such  variations,  if  any,  as 
the  circumstances  of  the  case  require  ;  and  the  order  so  made  is  to 
have  the  force  and  effect  of  a  decree  to  the  like  effect,  made  on  the 
hearing  of  a  cause  between  the  same  parties." 

And  Order  470  that  "  the  Court  is  to  give  any  special  directions 
touching  the  carriage  or  execution  of  the  order  which  it  deems 
expedient ;  and  in  case  of  applications  for  any  such  order  by  two  or 
more  persons,  or  classes  of  persons,  the  Court  may  grant  the  same  to 
such  one  or  more  of  the  claimants,  as  it  thinks  fit ;  and  the  carriage 
of  the  order  may  be  subsequently  given  to  any  party  interested,  and 
upon  such  terms  as  the  Court  may  direct." 

1  Re  Hamilton,  2  U.  C.  L.  J.  N.  S.  *8. 
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It  is  provided  by  Order  471,  that  "  An  order  for  the  administration 
of  the  estate  of  a  deceased  person  may  be  obtained  by  his  executor 
or  administrator,  and  all  the  provisions  of  the  foregoing  orders  are 
to  extend  to  applications  by  an  executor  or  administrator." 

The  two  following  orders  apply  to  cases  where  inquiries  as  to 
real  estate  are  desired.  Order  472  provides  that  "  No  accounts  or 
inquiries  in  respect  of  the  real  estate  are  to  be  directed,  unless  notice 
of  the  application  has  been  given  to  the  heirs  or  devisees  interested 
therein,  or  oneormore  of  them."  And  Order  473  that"  After  inquiries 
directedin  respect  of  thepersonal estate, the  Courtmay.inapropercase, 
after  notice  given  to  those  interested  in  the  real  estate,  or  to  one  or 
more  of  them,  make  a  supplemental  order  in  respect  of  the  real 
estate,  upon  such  terms  as  the  Court  sees  fit." 

If  the  administration  order  is  refused  on  the  merits,  the  plaintiff 
cannot  subsequently  file  a  bill  for  the  same  purpose  :  he  should 
appeal  from  the  decision  of  the  Judge  refusing  the  order.^ 

On  the  defendant's  submitting  to  pay  the  plaintiff's  claim  and 
costs,  the  proceedings  will,  as  in  other  cases,  be  stayed.  The  defen- 
dant may  either  make  the  submission  at  the  hearing  of  the  notice, 
or  he  may  move  for  that  purpose,  before  or  after  the  hearing.  In  a 
suit  by  a  creditor  for  the  administration  of  his  deceased  debtors 
estate,  any  party  beneficially  interested  in  the  estate  may  apply  to 
stay  proceedings  on  payment  of  the  creditors  claim  and  costs.  The 
right  to  do  so  is  not  confined  to  the  personal  representative.^ 

The  practice  before  stated,  as  to  service  of  notice  of  the  decree, 
and  obtaining  leave  to  attend  the  proceedings,  applies  to  suits 
commenced  by  notice  of  motion.^ 

If  the  order  is  made,  it  must  be  the  usual  administration  order, 
with  such  variations  as  the  circumstances  of  the  case  may  require. 
Therefore,  it  must  not  contaia  a  direction  charging  the  defendant 
with  what  he  might  have  received  but  for  his  wilful  default :  that 
being  an  order  of  a  completely  different  character  ;*  nor  can  a  sub- 

1  Thmnpsm  t.  Thompson,  11  W.  R.  797,  V.  C.  K. 

2  Fitten  v.  Dawson,  3  Cham.  B.  461. 

3  As  to  service  out  of  the  jurisdiction  see  also  Strong,  v.  Moore,  22  L.  J.  Oh.  917  :  1  W.  R.  609,  M.R. 

For  forms,  see  Vol.  III. 

4  Blakely  v.  Blakely,  1  Jur.  N.  S.  368,  V.  C  K. ;  Re  Fryer,  MaHindale  v.  Picquot,  3  K.  &  J.  317  , 

Partington  v.  Reynolds,  4  Drew.  253  :  4  Jur.  N.  S.  200  ;  sec  contra.  Mutter  v.  Hudson,  2  Jur.  N. 
S.  34,  V.C.S.  ;  see  also  Hodaonv.  Ball,  1  Phil.  177. 
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sequent  direction  to  take  the  account  in  that  manner  be  added  to 
the  original  order  -^  nor,  in  taking  the  accounts  under  the  order,  can 
the  executor  be  charged  upon  an  admission  of  assets  :^  although  any 
auxiliary  accounts  or  inquiries  which  may,  in  the  course  of  the  pro- 
ceedings, be  found  necessary,  may  be  thus  added.^ 

The  English  practice  as  to  the  inquiry  for  wilful  neglect  or 
default  on  the  part  of  an  executor  or  administrator  is  as  above 
stated ;  but,  as  before  intimated,  our  Court  has  determined  that  the 
Master  has  power  under  Order  220  to  enter  into  this  inquiry 
without  any  special  direction  in  the  decree.*  Under  a  decree  for  an 
account,  it  is  the  duty  of  the  Master  to  find  whether  a  defendant  is 
or  not  chai'geable  as  for  wilful  default,  if  the  question  arises,  without 
any  directions  in  the  decree  to  that  effect.  Where,  therefore,  a 
Master  reported  only  that  rents  and  profits  had  come  to  the  hands 
of  the  defendant,  and  after  stating  a  number  of  facts,  submitted  to 
the  Court  whether  he  shall  or  shall  not  be  charged,  the  matter  was 
I'eferred  back  to  him  to  complete  his  report.  It  is  not  competent 
to  a  Master  to  abstain  from  deciding  any  question  properly  coming 
before  him  for  his  decision.^ 

The  order,  when  made,  has  the  force  and  effect  of  a  decree  to  the 
like  effect  made  on  the  hearing  of  a  cause  between  the  same 
parties.^  Therefore,  after  the  order  has  been  made,  an  injunction 
may  be  granted,  or  a  receiver  obtained,  to  prevent  the  assets  being 
wasted  by  the  defendant;^  or  an  injunction  granted  to  stay  an 
action  at  law  by  a  creditor.^  The  fact  that  a  creditor  of  an  estate 
has  proceeded  at  law  after  a  decree  for  the  administration  of  the 
estate  of  the  testator  has  been  obtained  is  not  sufficient  to  deprive 
him  of  his  costs,  either  at  law,  or  of  a  motion  in  this  Court  to 
restrain  his  action.^ 

Where,  under  the  order  made  in  a  suit  commenced  by  notice  of 
motion,  the  same  relief  can  be  obtained  as  in  a  suit  subsequently 

1  Partington  v.  Reynolds,  ubi  sup. 

2  Re  Wiltshire,  8  Jur.  N.  S.  190  ;  8  W.  R.  133,  V.C.S. 

3  Muttery.  Budson,  2  Jur.  N.  S.  34,  V.C.S.  ;  Partington  v.  Reynolds,  ubi  mp. ;  Re  Delavante, 

Delavante  y.  Child,  6  Jur.  N.  S.  118,  V.C.S. 
i  Carpenter  v.  Wood,  10  Grant,  354. 
6  Waimsley  v.  BvU,  2  Cham.  K.  344. 

6  Order  210. 

7  Rrnoker  t.  Braoker,  3  Sm.  &  G.  i!B  ;  3  Jur.  N,  S.  381. 

8  Gardner  v.  Oarrett,  20  Beav.  469. 
»  Ke  Lamgtry,  18  Grant.  530. 
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commenced  by  bill,  the  proceedings  in  the  latter  may,  as  in  other 
cases,  be  stayed  ;  but  this  will  not  be  done  if,  in  the  latter  suit,  a 
larger  amount  of  relief  can  be  obtained  than  in  the  former.^ 

The  accounts  and  inquiries  directed  by  the  order  are  prosecuted 
in  the  usual  manner.      The  cause  will  then  jbe  heard  upon  further  , 
consideration,  in  the  mode  hereafter  pointed  out. 


CHAPTEK  XXV. 

PROCEEDINGS   IN   THE   MASTER'S   OFFICE. 


Section  1. — Proceedings  under  Decrees  and  Orders. 

According  to  the  ancient  practice  of  the  English  Court,  all 
references  to  a  Master  used  to  be  made  to  one  of  the  two  Masters 
sitting  in  Court,  as  assistants  to  the  Lord  Chancellor  or  Master  of 
the  Eolls,  when  the  reference  was  made ;  but  our  practice,  where 
there  has  been  no  previous  reference,  is  to  refer  it  to  the  Master 
in  Ordinary,  or  to  some  Master  in  the  country. 

It  may  here  be  noticed  that  Orders  14,  15,  and  16  pointed  out 
the  duties  of  the  Accountant ;  but  these  were  abrogated  by  Order 
559,  and  his  duties  are  now  regulated  by  Orders  568  to  583,  in- 
clusive which  are  as  follows  : 

Order  568  provides  that  "  The  Accountant  is  to  have  charge  of 
the  books  required  by  the  Orders  relating  to  the  Suitors'  Accounts, 
Suitors'  Fee  Fund  Account,  Mortgages,  and  other  investments, 
and  is  to  be  responsible  for  the  due  keeping  of  the  said  books  m 
accordance  with  the  said  Orders,  and  for  the  correctness  of  all 
entries  therein." 

Order  569,  that  "The  word  "Accountant"  is  substituted  for 
"  Registrar  "  in  Orders  255,  256,  352,  368,  369,  371,  373,  and  486  ; 
and  in  Schedule  V.,  Form  No.  6 ;  and  for  "  Ledger  Clerk "  in 
Orders  353,  354,  356,  and  357." 

1  Ritchie  T.  Hwmbertson,  17  Jur.  766,  V  C.W.  ;  Jtwnip  v.  Greenhill,  20  Beav.  512  ;  1  Jur.  N.  3. 123 ; 
Pigott  V.  Towng,  7  W.  R.  236,  Y.C  K  :  but  see  Vanrenen  v.  Piffard,  13  W.  R  425,  V.C.S. 
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,  Order  570  declares  that  "  The  duties  assigned  by  Orders  365  and 
367  to  the  Eegistrar  and  Ledger  Clerk  are  to  belong  to  the 
Accountant  alone." 

By  Order  671,  "Money  is  to  be  paid  out  of  Court  upon  the 
joint  cheque  of  the  Ac6ountant  and  Eegistrar  (or  Eegistrar's  Chief 
Clerk),  countersigned  as  hitherto,  and  not  otherwise." 

Order  572  provides  that  "  The  fees  heretofore  payable  in  the 
Eegistrar's  office  upon  the  payment  of  money  into  or  out  of  Court, 
and  upon  certificates  as  to  the  state  of  any  account,  are  to  be  paid 
in  the  office  of  the  Accountant*" 

Order  573,  that  "  Where  the  Accountant  is  directed  by  an  order 
to  pay  money  to  ain  unmarried  woman,  and  the  order  does  not 
extend  to  the  transfer  or  delivery  to  her  of  any  stocks  or  securi- 
ties, and  she  marries  before  payment  of  the  money,  the  Account- 
ant, if  the  same  does  not  in  the  whole  exceed  |600  of  principal 
money>  or  $50  in  annual  payments,  may  draw  for  the  money  in 
favour  of  such  woman,  upon  an  affidavit  of  herself  and  her  hus- 
band that  no  settlement,  or  agreement  for  a  settlement,  has  been 
made  or  entered  into,  before,  upon,  or  since  their  marriage  ;  or  in 
case  any  settlement,  or  agreement  for  a  settlement,  has  been  made 
or  entered  into,  then  upon  an  affidavit  by  the  woman  and  her  hus- 
band, identifying  the  settlement  or  agreement  for  a  settlement,  and 
stating  that  no  other  settlement  or  agreement  for  a  settlement  has 
been  made  or  entered  into  as  aforesaid,  and  an  affidavit  of  the 
solicitor  of  the  woman  and  her  husband,  that  such  solicitor  has 
carefuUy  perused  such  settlement  or  agreement  for  a  settlement, 
and  that,  according  to  the  best  of  his  judgment,  such  money  is  not, 
nor  is  any  part  thereof,  subject  to  the  trusts  of  the  settlement,  or 
agreement  for  a  settlement,  or  in  any  manner  comprised  therein 
or  affected  thereby." 

Order  574  declares  that  "Where  the  Accountant  is  directed  by 
any  order  to  transfer  or  deliver  any  stocks,  funds,  shares,  or  secu- 
rities to  an  unmarried  woman,  and  the  order  does  not  extend  to 
the  payme,nt  to  her  of  any  money,  and  the  woman  marries  before 
the  transfer  or  delivery  of  the  stocks,  funds,  shares,  or  securities, 
and  the  same  do  not  in  the  whole  exceed  in  value  |600,  then,  upon 
an  affidavit  of  the  woman  and  her  husband  that  no  settlement,  or 
23 
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agreement  for  a  settlement,  has  been  made  or  entered  into  before, 
upon,  or  since  their  marriage ;  or,  in  case  any  such  settlement,  or 
agreement  for  a  settlement,  has  been  made  or  entered  into,  then, 
upon  an  affidavit  of  such  woman  and  her  husband,  identifying  such 
settlement,  or  agreement  for  a  settlement,  and  stating  that  no  other 
settlement,  or  agreement  for  a  settlement,  has  been  made  or  en- 
tered into  as  aforesaid,  and  an  affidavit  of  the  solicitor  of  such 
woman  and  her  husband,  that  such  solicitor  has  carefully  perused 
the  settlement,  or  agreement  for  a  settlement,  and  that,  according 
to  the  best  of  his  judgment,  the  stocks,  funds,  shares,  or  securities, 
are  not,  nor  is  any  part  thereof,  subject  to  the  trusts  of  any  settle- 
ment, or  agreement  for  a  settlement,  or  in  any  manner  comprised 
therein,  or  affected  thereby,  the  Accountant  may  transfer  or  deliver 
such  stocks,  funds,  shares,  or  securities  to  such  married  woman." 

Order  575  provides  that  "  A  similar  course  to  that  mentioned  in 
Orders  673  and  574  is  to  be  adopted  in  the  case  of  money  directed 
to  be  paid,  and  of  stocks,  funds,  shares,  and  securities  directed  to 
be  transferred  or  delivered  to  a  woman  who  afterwards  marries, 
where  the  aggregate  value  of  such  money,  stocks,  funds,  shares, 
and  securities  does  not  exceed  $600." 

Order  576,  that  "  Where  money  is  directed  to  be  paid  out  of 
Court  to  persons  to  be  named  in  an  order  or  a  report,  and  a  sum  is 
reported  or  found  to  be  due  to  any  persons  as  legal  personal  repre- 
sentatives, the  same,  or  any  portion  thereof,  for  the  time  being, 
remaining  unpaid,  may,  upon  proof  to  the  Accountant  of  the  death 
of  any  of  them,  be  paid  to  the  sm-vivor  or  survivors  of  them." 

Order  577,  that  "  Where  money  is  directed  to  be  paid  out  of 
Com-t  to  the  legal  personal  representatives  of  any  person,  or  to  any 
persons  as  legal  personal  representatives,  the  same,  or  any  portion 
thereof,  for  the  time  being  remaining  unpaid,  may,  upon  proof  to 
the  accountant  of  the  death  of  any  of  such  legal  representatives, 
whether  before,  on,  or  after  the  day  of  the  date  of  the  order,  be 
paid  to  the  survivors  or  survivor  of  them." 

By  Order  578,  "Where  money  is  directed  to  be  paid  out  of  Court 
to  any  person  named  in  the  order,  or  named,  or  to  be  named,  in  any 
report,  or  his  legal  personal  representatives,  the  same,  or  any  por- 
tion thereof,  for  the  time  being  remaining  unpaid,  may,  on  proof  to 
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the  Accountant  of  the  death  of  such  person,  whether  before,  on,  or 
after  the  day  of  the  date  of  the  order,  to  be  paid  to  such  legal  per- 
sonal representatives,  or  the  survivors  or  survivor  of  them." 

By  Order  579,  "Where  stocks,  funds,  shares,  or  securities,  are 
directed  to  be  transferred  or  delivered  out  of  Court  to  the  legal  per- 
sonal representatives  of  any  person,  or  to  any  persons  as  legal 
personal  representatives  of  any  person,  the  Accountant  may,  upon 
proof  of  the  death  of  any  such  representatives,  whether  before,  on, 
or  after  the  day  of  the  date  of  the  order,  transfer,  or  deliver  such 
stocks,  funds,  shares,  or  securities  to  the  survivors  or  survivor  of 
them  ;  and  where  stocks,  funds,  shares,  or  securities  are  directed  to 
be  transferred  and  delivered  out  of  Court  to  any  person  or  his  legal 
personal  representatives,  the  Accountant  may,  upon  the  proof  of 
the  death  of  such  person,  whether  before,  on,  or  after  the  day  of 
the  date  of  such  order,  transfer  or  deliver  such  stocks,  funds, 
shares,  or  securities  to  such  legal  personal  representatives,  or  the 
survivors  or  survivor  of  them." 

■  By  Order  580,  "  No  principal  sum  of  money,  nor  any  stocks, 
funds,  shares,  or  securities,  shall,  under  Orders  578  and  579,  be 
paid,  transferred,  or  delivered  out  of  Court  to  the  legal  personal 
representatives  of  any  person,  under  any  probate  or  letters  of 
administration  purporting  to  be  granted  at  any  time  subsequent  to 
the  expiration  of  six  years  from  the  day  of  the  date  of  the  order 
directing  such  payment,  transfer,  or  delivery." 

Order  581  declares  that  "No  interest  or  dividends  shall,  under 
Order  578,  be  paid  out  of  Court  to  the  legal  personal  representa- 
tives of  any  person,  under  any  probate  or  letters  of  administration 
purporting  to  be  granted  at  any  lime  subsequent  to  the  expiration 
of  six  years  after  the  day  of  the  date  of  the  order  directing  such 
payment,  or  after  the  last  receipt  of  such  interest  or  dividends 
under  such  order,  which  shall  last  happen." 

Order  582,  that  "  Where  money  is  du-ected  to  be  paid  out  of 
Court  to  any  persons  named  or  to  be  named  in  an  order  or  report, 
and  such  money  shall,  by  such  order  or  report,  be  found  to  be  due 
to  them  as  partners,  the  same  may  be  paid  to  any  one  or  more  of 
such  partners." 
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Order  583,  that  "  Where  an  order  directing  the  investment  from 
time  to  time  of  any  interest  or  dividends  accruing  upon  any  stocks, 
funds,  shares,  or  securities  standing' in  the  name  of  the  Account- 
ant, in  trust,  in  or  to  the  credit  of  any  cause,  matter,  or  account, 
or  upon  any  stocks,  funds,  shares,  or  securities  which  may  be 
directed  to  be  transferred  into  the  name  6f  the  Accountan!t,  or  to 
be  carried  over  from  one  account  to  another,. or  upon  any  stocks, 
funds,  shares,  or  securities  which  may  be  directed  to  be  purchased 
with  any  cash  in  Court,  or  with  any  cash  to  be  paid  into  Court 
with  his  privity,  is  brought  to  the  Accountant  for  the  purpose  of 
having  such  direction  for  investment  carried  into  effect,  the 
Accountant  may,  from  time  to  time,  until  he  receives  notice  of  an 
order  to  the  contrary,  without  any  further  request)  invest  the  inter- 
est or  dividends  so  directed  to  be  invested,  together  with  all  accu- 
mulations of  interest  or  dividends  thereon,  as  s6on  as  conveniently 
may  be  after  they  accrue  due  and  have  been  received,  in  the  pur- 
chase of  the  particular  description  of  stocks,  funds,  shates,  or 
securities  named  in  the  order  directing  such  investment,  and  place 
such  stocks,  funds,  shares,  or  securities,  when  purchased, ,  to  the 
credit  of  the  cause,  matter,  or  account  respectively,  as  inay  be 
directed  by  such  order." 

It  may  be  mentioned,  in  this  place,  that  after  a  cause  has  been 
referred  to  a  Master,  it  cannot  be  withdrawn  from  that  Master  with- 
out an  order  of  the  Court,  and  that  such  an  order  will  not  be  made 
unless  on  very  special  occasions,  such  as  the  incapacity  of  the 
Master,  from  illness,  to  attend  to  the  business,  which,  to  justify 
such  a  removal,  must  be  shewn  to  be  of  a  very  urgent  nature.  In 
one  case  it  appears,  that  Lord  Eldon  directed  a  cause  to  be 
removed  on  the  allegation  of  counsel,  that  he  found  the  Master  in 
such  a  state,  from  his  advanced  age  and  infirmity,  that  it  was  not 
proper  to  go  into  the  business  before  him.^  Sometimes,  where 
the  Master  has  died  and  a  successor  has  not  been  appointed,  the 
Court  will  make  an  order  that  the  cause,  if  the  matter  of  the 
reference  requires  immediate  attention,  should  be  transferred  to 
another  Master.^ 


1  Anmi,.  9  Ves.  341. 

%  In  oue  case  it  appears  that,  upon  the  death  of  a  Master,  a  Q;eneral  order  was  made,  that  all  matters 
referred  to  him  should  be  transferred  to  another,  Frac.  Beg.  16S. 
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The  prosecution  of  the  decree  devolves  upon  the  plaintiff,  he 
being  considered,  in  most  cases,  as  the  person  principally  inter- 
ested in  forwarding  it.  A  reference  upon  an  interlocutory  order 
is,  for  the  same  reason,  usually  prosecuted  by  the  party  obtaining 
it,  whether  plaintiff  or  defendant.  In  order,  however,  to  prevent 
•  delay  in  the  prosecution  of  the  decree  by  the  party  whose  duty  it 
is  to  prosecute  it,  it  is  provided,  by  Order  211,  that  "  Every  order 
referring  any  matter  to  the  Master  is  to  be  brought  into  his  office 
within  fourteen  days  after  the  order  is  drawn  up,  or  after  the 
same  should  have  been  drawn  up,  by  the  party  having  the  carriage 
of  the  same  :  otherwise  any  other  party  to  the  cause,  or  any  party 
having  an  interest  in  the  reference,  may  assume  the  carriage  of 
the  order,  and  carry  the  same  into  the  Master's  office."  This 
order  refers  only  to  delay  in  taking  out  the  order  and  bringing  it 
into  the  Master's  office  ;  and  Order  212  provides  that  "  Where  a 
party  actually  prosecuting  a  reference  does  not  proceed  before  the 
Master  with  due  diligence,  the  Master  is  at  liberty,  upon  the  appli- 
cation of  any  other  party  interested,  either  as  a  party  to  the  suit, 
or  as  one  who  has  come  in  and  established  his  claim  before  the 
Master  under  the  order  to  commit  to  him  the  prosecution  of  the 
order  ;  and  from  thenceforth  neither  the  party  making  default  nor 
his  solicitor  is  to  be  at  liberty  to  attend  the  Master  as  the  prose- 
cutor of  the  order." 

These  orders  are  taken  from  Orders  17  and  56  of  Lord 
.  Lyndhurst's  orders.  Our  Order  584  provides  that  "  Where  there 
is  undue  delay  in  prosecuting  a  reference  in  the  office  of  the 
Master  in  Ordinary,  or  any  local  Master,  he  may  issue  his  warrant 
to  the  solicitors  or  parties  interested,  which  may  be  transmitted 
by  post,  calling  upon  them  to  shew  cause  why  the  reference  should 
not  be  duly  proceeded  with.  In  default  of  sufficient  cause  being 
shewn  to  excuse  the  delay,  or  upon  default  being  made  in  attend- 
ing upon  the  return  of  the  warrant,  the  Master  is  to  certify  to  the 
Court  the  circumstances  of  the  case ;  and,  thereupon,  the  reference 
in  his  office  is  to  be  deemed  closed,  and  is  not  to  be  resumed  until 
further  order." 

Order  585  provides  that  "In  all  cases  under  the  foregoing  order, 
the  Master  may  order  payment  of  fees  and  costs  in  such  manner 
as  he  thinks  fit." 
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Order  586,  that  "  Where  an  appointment  fails  by  reason  of  the 
non-attendance  of  any  pai-ty,  and  the  Master  does  not  think  fit  to 
proceed  ex  •parte,  he  may  fix  the  amoimt  of  costs  to  be  paid  by  the 
absent  party  to  the  party  attending  upon  the  appointment." 

Where  an  order  for  administration  has  been  granted  to  a 
devisee,  who  was  also  a  creditor  of  the  estate  to  a  large  amount, 
but  did  not  state  that  fact  when  applying  for  administration,  his 
sUeuce  as  to  it  was  considered  a  ground  for  sustaining  an  order 
transferring  the  conduct  of  the  proceedings  under  the  reference  to 
another  party  under  the  will.  No  one  has  a  special  right  to  the 
conduct  of  proceedings  in  the  Master's  office  upon  a  reference 
under  an  administration  order,  but  ceteris  'paribus,  it  will  be  com- 
mitted to  those  who  have  the  greatest  interest  in  conducting  them 
properly  and  economically.^ 

Where  the  plaintiff,  in  a  creditor's  suit,  delays  in  prosecuting 
the  decree,  the  Court  will  give  the  carriage  of  it  to  another  credi- 
tor on  his  indemnifying  the  plaintiff  against  future  costs. ^  An 
application  to  compel  a  party  having  the  carriage  of  an  order 
made  on  an  appeal  fi-om  a  Master's  report  to  proceed  with  an 
enquiry  in  the  Master's  office  should  be  made  to  the  Master  who 
has  possession  of  the  case.^ 

No  order  is  necessary,  under  order  211,  to  authorize  the  defen- 
dant to  take  the  carriage  of  a  decree  out  of  the  plaintiff's  hands.* 
In  an  administration  suit,  after  delay  on  the  part  of  the  plaintiff, 
the  conduct  of  the  reference  was  given  to  a  solicitor  representing 
certain  creditors  of  the  estate.  The  plaintiff's  solicitor,  with  the 
consent  of  the  defendant's  solicitor,  but  without  notice  to  the 
solicitor  of  the  creditors,  or  informing  the  Court  that  such  solici- 
tor had  the  conduct  of  the  reference,  applied  in  Chambers,  and 
obtained  an  order  to  change  the  venue  from  Goderich  to  Stratford. 
Such  order  was,  on  application,  set  aside  with  costs. ° 

2. — Warrant  to  Consider  the  Decree. 

Order  216  provides  that  "  Upon  the  bringing  in  of  an  order,  the 
solicitor  bringing  in  the  same  is  to  take  out  a  warrant  (unless  the 

1  Perrin  v.  Perrin,  3  Cbam    R.  452. 

2  PaUerg(/H  v.  Scott,  4  Grant,  145. 

3  .Wilier  v.  iV:Xavgh.lon,  1  Cham.  E.  206. 

4  Smith  V.  Herlderson,  2  Cham.  R.  304 

B  MCmnetl  T.  iPCvimeU,  3  Cham.  B.  132. 
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Master  dispenses  therewith)^  appointing  a  time,  which  is  to  be 
settled  by  the  Master,  for  the  purpose  of  taking  into  consideration 
the  matters  referred  by  the  order,  and  is  to  s^rve  the  same  upon 
the  parties,  or  their  solicitors,  unless  the  Master  dispenses  there- 
with." 

And  Order  238,  that  "  The  Master  is  to  keep  in  his  office  a  book, 
to  be  called  the  "  Master's  Book,"  in  which,  upon  the  bringing  in 
of  an  order  of  reference,  are  to  be  entered,  the  style  of  the  cause, 
the  name  of  the  solicitor  prosecuting  the  reference,  the  date  of  the 
order  being  brought  in,  and  the  proceedings  then  taken ;  and  the 
Master  is  also  to  enter  therein,  from  time  to  time,  the  proceedings 
taken  before  him,  and  the  directions  which  he  gives  in  relation  to 
the  prosecution  of  t'he  reference,  or  otherwise." 

It  may  here  be  mentioned  that  it  is  irregular  to  proceed  with 
references  in  the  offices  of  the  Masters,  unless  by  consent,  during 
the  long  vacation.^  It  is  presumed  that  under  Orders  421,  422, 
and  425,  this  rule  applies  as  well  to  the  "Christmas"  as  to  the 
"  long"  vacation. 

It  may  also  be  mentioned  that  many  of  the  profession  are  under 
the  impression  that  a  grace  of  half  an  hour  is,  or  should  be, 
allowed  upon  appointments  and  warrants  in  the  Master's,  Exami- 
ner's, or  Deputy  Eegistrar's  offices  (for  in  the  Master's  is  combined 
these  three  offices).  This  is  the  practice  in  the  Common  Law 
Courts,  but  there  is  no  authority  for  it  in  the  Master's  office.  If 
the  party  conducting  the  enquiry  do  not  attend  precisely  at  the 
hour  appointed,  the  Master,  whether  acting  as  Master,  Examiner, 
or  Deputy  Eegistrar,  may  dismiss  the  warrant  or  appointment 
with  costs ;  and  the  Masters  will  find  that  a  strict  adherence  to 
this  rule  will  ensure  promptitude  on  the  part  of  solicitors,  and 
expedition  in  the  business  of  their  offices.  In  such  a  case,  the 
Master  should  fix  the  costs  at  once,  and  make  a  direction  in  his 
book  that  they  be  paid  to  the  opposite  party  before  the  party  in 
default  takes  any  further  steps  in  the  suit  in  his  office.  This 
direction,  though  binding  on  all  parties,  does  not  prevent  the 
recovery  of  the  costs  by  fi.  fa.  in  the  usual  way. 

1  It  is  usual  to  dispense  with  this  warrant  in  simple  cases 

2  Anderson  v.  Thorpe,  12  Grant,  542. 
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Order  217  provides  that  ".Upon  the  return  of  the  warrant  to 
consider,  or  upon  the  bringing  in  of  the  reference  where  the  war- 
rant is  dispensed  with,  the  Master  is  to  fix  a  time  at  which  to  pro- 
ceed to  the  hearing  and  determining  of  the  reference,  and  is  to 
regulate,  in  all  other  respects,  the  manner  of  proceeding  with  the 
reference,  and  is  to  give  any  special  directions  he  thinks  fit  as  to — 

"1.  The  parties  who  are  to  attend  on  the  several  accounts 
and  enquiries ; 

"  2.  The  time  at  which,  or  within  which,  each  proceeding 
is  to  be  taken  ; 

"  3.  The  mode  in  which  any  accounts  referred  to  him  are  to 
be  taken  or  vouched ; 

"  4.  The  evidence  to  be  adduced  in  support  thereof ; 

"5.  The  manner  in  which  each  of  the  accounts  and  enqui- 
ries is  to  be  prosecuted  ; 

"  And  such  directions  may  be  afterwards  varied,  or  added  to,  as 
may  be  found  necessary" 

Before  the  Master's  office  was  abolished  in  England,  the  issuing 
of  a  warrant  "  to  consider  "  was  imperative  in  every  reference,  but 
our  Court  has  left  this  in  the  discretion  of  the  Master.  The  prb- 
priety  of  this  is  forcibly  described  in  Daniel's  Practice.  In  speak- 
ing of  the  English  orders,  which  are  very  similar  to  ours,  excepting 
as  to  the  discretion  given  to  the  Master  in  issuing  a  warrant  "  to 
consider,"  he  says  : 

"These  orders  appear  to  have  been  framed  for  the  purpose  of 
carrying  into  effect  the  recommendation  of  the  commissioners  for 
enquiring  into  the  practice  of  the  Court ;  and  certainly  if  the 
objects  suggested  in  their  report  as  likely  to  result  from  the  adop- 
tion of  the  recommendation  could  be  attained,  the  continuance  of 
these  orders  amongst  the  general  orders  of  the  Court  would  be 
most  desirable.  It  is  obvious,  however,  that,  in  many  cases,  the 
observance  of  them  would  be  perfectly  useless,  and  that  in  others, 
especially  in  those  in  which  the  enforcement  of  their  provisions 
would  be  most  desirable,  it  would  be  impracticable  to  carry  them 
into  effect.     It  is  observed,  by  an  intelligent  -Wtiter  «p6rL  this  slib- 
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ject,  ■ '  that,  in  certain  references,  the,  obligation  to  take  out  this 
warrant  is  a  tax.  upon  thei  suitor,  an  expense  without  the  slightest 
advantage ;  and  there  is  something  ludicrous  in  a  warrant  to  con- 
sider how  a  decree  dismissing  a  bill  with  costs,  or  containing  a 
simple -^reference,  is  to  be  p'rosecutpd.'^  Where  the  decree  is  more 
complicated,  and  it  is  in  those  cases  chiefly  that  the  proposed 
meeting  of  all  parties  to  consider  the  method  of  carrying  on  the 
decree  would  be  attended  with  most  advantage,  how  are  the  direc- 
tions of  the  order  to  be  complied  with  ?  It  is  to  be  recollected 
that,  upon  this  attendance,  the  Master  must,  necessarily,  be  totally 
ignorant  of  any  of  the  circumstances  of  the  case ;  all  that  he  has 
before  him  is  a  copy  of  the  ordering  part  of  the  decree  alone.  He 
is  in  no  situation  to  decide  what  parties  are  entitled  to  attend 
future  proceedings.  He  may  perhaps  be  able,  in  general,  to  decide 
what  advertisements  will  be  necessary  in  carrying  on  a  creditor's 
suit,  but  how  can  he  point  i)ut,  without  knowing  more  than  he  is 
likely  to  do  from  the  mere  ordering  part  of  the  decree,  which  of 
the  several  proceedings  directed  upon  it  may  be  properly  going  on 
pari  passu,  and,  as  to  what  particular  matters,  interrogatories  for 
the  examination  of  the  parties,  appear  to  be  necessary  ?  and 
whether  matters  requiring  evidence  shall  be  proved  by  affidavit  or 
by  examination  of  witnesses  ?  All  and  each  of  these  matters  re- 
quire, in  cases  which  are  at  all  out  of  the  ordinary  routine,  a  know- 
ledge of  the  facts  and  circumstances  of  the  case,  which,  in  many 
of  such  cases,  it  would  be  impossible  to  acquire  from  the  verbal 
information  of  the  solicitors  attending,  or  of  their  managing 
clerks,  and  indeed  could  only  be  properly  brought  before  the  Mas- 
ter in  the  forni  of  a  sta^e  of  facts,^  which  would  be  attended  with 
a  considerable  expense  to  the  suitor,  and  was  evidently  not  within 
the  contemplation  of  the  commissioners,  in  recommending  the 
orders  in  question.  It  is  true  that,  in  some  cases,  a  compliance 
with  the  directions  of  the  51st  order  might  be  productive  of  advan- 
tage, by  affording  an  opportunity  for  suggestions  and  mutual  com- 
munications to  pass  between  the  solicitors  or  their  clients,  in  the 
presence  of  the  Master;  but,  in  the  generality  of  cases,  especially 
in  contested  ones,  these  are  not  very  likely  to  occur  ;  and,  instead 
of  the  Master  having  to  listen  to  useful  suggestions  and  commu- 

1  2  Smith's  Ch.  Pr.  100. 

2  It  is  stated  that,  in  acting  under  this  order,  Master  Stratford  compelled  the  party  to  bring  in  a  state 

of  facts,  and  proposal  as  to  the  manner  of  executing  the  decree.    2  Smithj  100. 
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nicatious  between  the  solicitors,  he  would  very  probably  be  occupied 
in  listening  to  discussions  and  arguments  upon  points  as  to  which 
he  has  no  power,  from  want  of  information,  to  come  to  a  proper 
decision.  It  is  evident,  therefore,  that,  in  most  cases,  a  compli- 
ance with  the  terms  of  these  orders,  if  not  injurious,  can  be  pro- 
ductive of  little  or  no  advantage  whatever ;  and  indeed,  the 
impracticability  of  complying  with  the  51st  order  is  so  strongly 
felt,  that,  in  some  offices,  the  obligation  to  take  out  the  warrant  to 
consider  the  decree  is  dispensed  with,  although  in.  others  the  Mas- 
ters feel  themselves  bound  to  comply  with  the  order. "^ 

The  warrant  "to  consider  "  is  nevertheless  very  useful,  though 
it  is  impossible  to  make  all  the  directions  mentioned  in  our  orders 

The  solicitors  of  the  parties  all  met  together  before  the  Master ; 
the  mode  of  prosecuting  the  decree  is  arranged ;  if  an  objection  is 
raised  to  the  attendance  of  any  party,  it  is  decided  before  any 
expense  has  been  incurred  ;  the  number  of  parties  who  are  to  be 
served  on  the  several  proceedings  is  canvassed  and  fixed  ;  certain 
times  are  limited  for  the  several  proceedings ;  and  suggestions  and 
mutual  communications  pass  between  the  solicitors. 

The  particular  cases  in  which  it  may  be  used  to  advantage  will 
be  pointed  out  hereafter. 

3.  How  the  Warrant  to  Consider  is  taken  out  and  underwritten. 

The  warrant  is  headed  with  a  short  style  of  the  suit — as  Jo7ies  v. 
Smith — and  is  underwritten  thus:     "  To  consider  the  decree  in  this 

cause  dated on next,   at o'clock.      The  Master 

will  fix  the  time  to  make  it  attendable.  Serve  a  copy  on  the  opposite 
solicitor. 

This  service  need  not  be  personal  on  the  solicitor,  but  leaving  a 
copy  at  his  office  is  sufficient  ;^  but  it  must  be  made  between  the 
hours  of  ten  o'clock  in  the  forenoon  and  four  o'clock  in  the  after- 
noon, except  on  Saturday,  when  it  must  be  made  between  ten  a.m. 
and  two  p.m.  ^  If  the  service  is  made  after  these  hours,  it  is 
deemed  as  made  on  the  following  day  in  the  first  case,  and  on  the 

1  2  Smith,  100.  .  ^ 

2  Prioe  V.  PrUx,  cited  in  2  Smith  s  Prao.  104. 

3  Com  G.  O.  No.  110. 
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Monday  following  in  the  second.  ^  These  orders  apply  to  the  ser- 
vice upon  the  solicitor  of  "pleadings,"  "notices,"  "orders,"  "and 
other  proceedings." 

There  is  a  difference  in  the  practice  here  among  the  various  Mas- 
ters as  to  the  time  required  between  the  service  of  a  warrant  and 
its  return.  The  English  practice  was  to  have  one  clear  day  between 
the  service  and  return  of  a  warrant  "  to  consider,"  and  two  clear 
days  between  the  service  and  returns  of  all  other  warrants,  except 
in  the  case  of  a  warrant  "  to  sign,"  which  required  three  days  ser- 
vice. In  our  Court,  the  proper  practice  requires  one  clear  day's 
service  of  a  warrant  "to  consider,"  and  two  clear  day's  service  of 
all  other  warrants.  ^  Sundays  and  all  other  legal  holidays  are  not 
counted — for  instance,  if  a  warrant  "to  consider"  be  served  on 
Saturday,  it  cannot  be  made  attendable  until  the  Wednesday  follow- 
ing; and  if  a  warrant,  not  being  a  warrant  "to  consider,"  be 
served  on  Friday,  it  cannot  be  made  attendable  until  the  following 
Tuesday.  When  the  service  is  required  to  be  made  upon  a  party 
who  has  appeared  in  person,  the  mode  of  service  is  pointed  out  in 
Orders  44  and  45. 

The  service  of  warrants  was  dispensed  with  on  production  of  an 
affidavit  shewing  that  the  defendant  could  not  be  served.  •'  Where 
the  defendant,  in  a  foreclosure  suit,  was  served  with  the  first  war- 
rant and  had  absconded,  and  the  subsequent  warrants  had  been 
left  at  his  residence  within  the  jurisdiction,  such  service  was  held 
sufficient.* 

It  is  to  be  observed  that  wherever  a  charge,  claim,  bill  of  costs 
for  taxation  under  the  statute,  or  other  document  on  which  pro- 
ceedings are  to  be  taken  under  the  reference,  is  left  at  the  Master's 
office ;  the  solicitor  leaving  it  takes  out  a  warrant,  which  he  under- 
writes— "  On  leaving  the  charge  of. ,"  dc.     This  is  termed  a 

"  Warrant  on  leaving,"  and  is  served  in  the  usual  manner,  but  it  is 
considered  a  mere  formal  one  to  afford  the  opposite  party  an  oppor- 
tunity of  inspecting  or  obtaining  a  copy  of  the  document  left,  that 
he  may  either  admit  or  contest  the  facts  stated,  as  he  may  be 
advised.  ^ 

1  Con.  G,  O.  No.  411. 

2  2  Smith's  Prao,  104  ;  2  Daniell's  Prac.  466.    A  warrant  requires  two  days'  clear  service  ;  Sutherland 

T.  Rogers,  2  Cliam.  E.  191. 

3  M'Gill  V.  Knott,  1  U.  C.  L.  J.  57. 

4  Whitef.  Courtney,  1  Cham.  R.  66. 
6  2  DanieH'a  Prac.  466. 
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Upon  the  return- of  the  warrant  "to  conBider,"  the  Master 
makes  such  directions  (which  he  enters  in  the  Master's  Book)  for 
the  prosecution  of  the  decree  as  to  him  may  seem  best,  following 
as  closely  as  possible  the  directions  in  Order  217.  The  Court,  con- 
sidering that  it  is  impossible  to  map  out  the  proceedings  to  be 
taken  in  a  suit,  have  conferred  upon  the  Masters  the  most  ample 
powers  enabling  them  to  work  the  decrees  brought  before  them 
almost  in  any  way  which  may  seem  advantageous  to  the  parties 
interested.  These  powers  are  more  ample  than  those'  which  were 
possessed  by  the  Masters  in  England,  and  the  consequence  has 
been  that  the  proceedings  in  the  Masters'  offices  here  are  more  sim- 
ple and  expeditious,  and  less  expensive,  than  they  would  have  been 
had  the  English  practice  been  fully  adopted.  Our  Court  has  pro- 
vided, by  Order  240,, that  "  In  giving  directions,  and  in  regulating 
the  manner  of  proceeding  before  him,  the  Master  is  to  devise  and 
adopt  the  simplest,  most  speedy,  and  least  expensive  method  of 
prosecuting  the  reference,  and  every  part  thereof ;  and  with  that 
view,  to  dispense  with  any  proceedings  ordinarily  taken,  but  which 
he  conceives  to  be  unnecessary,  and  to  shorten  the  periods  for  tak- 
ing any  proceedings ;  or  to  substitute  a  different  course  of  pro- 
ceedings for  that  ordinarily  taken." 

On  every  attendance  before  the  Master  under  a  decree  or  order, 
he  marks  in  his  book  the  names  of  the  solicitors  who  attend,  and 
no  other  attendance  than  those  so  marked  will  be  allowed'  on  taxa- 
tion of  costs,  unless  it  can,  in  some  other  way,  be  shewn  to  the 
taxing  officer's  satisfaction  that  the  attendance  was  actually  made. 
This  is,  however,  sometimes  impossible  to  do,  and  it  is,  therefore, 
a  matter  of  consequence  to  the  solicitor  that  he  ascertain  from  the 
Master,  before  he  leaves  his  office,  that  his  attendance  has  been 
properly  marked,  for  it  not  unfrequently  happens  that  this  is  omit- 
ted to  be  done,  eiither  from  the  solicitor  coming  in  after  the  Master 
has  commenced  the  proceedings,  or  from  the  hurry  of  business. 
This  precaution  is  of  greater  importance  in  cases  where  the  Master 
is  at  liberty,  under  the  tariff,  to  atUow  $2  per  hour,  for  this  cannot 
be  taxed  unless  a  direction  that  it  be  allowed  be  made  at  the  time  in 
the  Master's  Book. 

Order  229  provides  that  "  No  states  of  facts,  charges,  or  dis- 
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charges  are  to  be  brought  into  the  Mast^/s  office ;  and  where 
original  deeds  or  documents  can  be  brought  in,  no  copies  are  to  be 
made  -without  special  direction." 

Order  241  provides  that  "Where  the  Master  directs  parties  not 
in  attendance  before  him  to  be  notified  to  attend  at  some  future  day, 
or  for  different  purposes  at  different  future  days,  it  sha,ll  not  be 
necessary  to  issue  separate  warrants,  but  the  parties  shall  be  noti- 
fied by  one  appointment,  signed  by  the  Master,  of  the  proceedings 
to  be  taken,  and  of  the  times  by  him  appointed  for  taking  the 
same." 

A  warrant  shall  be  so  underwritten  as  to  explain  clearly  what 
proceedings  are  intended  to  be  taken  under  it :  and  if  proceedings 
are  taken  of  which  the  warrant  gives  no  notice,  or  which  are  incon. 
sistent  with  the  underwriting,  in  the  absence  of  parties  interested, 
and  who  might,  if  present,  have  opposed  them^  such  proceedings 
will  be  set  aside  and  the  benefit  of  them  refused  to  the  parties  so 
irregularly  proceeding. 

When  a  warrant  was  underwritten  "  to  settle  advertisement  for 
sale  of  the  balance  of  the  unconverted  assets  of  the  estate,"  and 
without  further  warrant  the  accountant  directed  that  an  offer  for 
certain  bonds  of  the  estate  be  accepted,  and  the  purchaser,  a  party 
interested  under  the  will,  made  a  profit  on  such  purchase,  the 
Master,  upon  the  question  being  submitted  to  him,  declared  said 
profits  to  belong  to  the  general  estate.^ 

Order  213  provides,  that  H  Every  reference  is  to  be  called  on  and 
proceeded  with  at  th'e  day  arid  time  fixed,  unless  the  Master  in  his 
discretion  thinks  fit  to  postpone  the  same  ;  and  in  granting  an 
application  to  postpone  the  hearing  of  a  reference  the  Mastter  may 
iiiake  such  order,  as  to  the  costs  consequent  upon  such  postponement 
as  he  thinks  jtfst."  One  of  the  Masters  for  the  purpose  of  enforcing 
punctuality  on  the  part  of  Solicitors  in  attending  upon  warrants^ 
established  the  practice  not  only  of  giving  costs — (usually  $2.00  to 
each  opposite  Solicitor)'  against  the  party  asking  the  adjournment 
but  of  adding  to  his  directions  that  these  costs  should  be  paid  before 
the  party  seeking  the  adjournment  again  appeared  in  his  office. 
And  in  cases  where  the  party  taking  out  a  warrant  failed  to  attend 

1  Denison  v.  Denison,  3  Cham.  E.  349. 
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at  the  hour,  he,  at  the  request  of  the  opposite  party  in  attendance 
dismissed  the  warrant  with  costs  (usually  $2.00)  to  be  paid  to  the 
opposite  party,  before  the  party  in  default  again  appeared  in  his 
office.  The  effect  of  this  order  is  that  the  defaulting  party  can  do 
nothing  in  the  Master's  office  in  the  suit,  not  even  take  out  a  new 
warrant  until  the  costs  are  paid ;  the  effect  of  this  practice  is  to 
ensure  great  punctuality,  and  as  a  consequence  corresponding 
expedition  in  the  business  of  the  office.  It  was  however  objected 
that  the  Master  exceeded  his  authority  in  providing  this  mode  of 
compelling  payment  of  the  costs,  but  the  Court  held  in  a  case  brought 
before  them  for  the  purpose  of  testing  the  Master's  authority  that 
the  order  was  extensive  enough  to  warrant  the  course  he  had  adopted, 
and  that  he  had  a  right  to  establish  this  practice  if  he  thought  fit. 

Formerly  in  England  the  Master  could  not  proceed  with  a  reference 
de  die  in  diem,  without  the  special  order  of  the  Court — but  that 
was  altered,  and  our  order  214  provides,  that  "  As  soon  as  the 
Master  has  entered  upon  the  hearing  of  a  reference  he  is  to  proceed 
therewith  to  the  conclusion  without  interruption,  where  that  is 
practicable  :  and  where  any  reference  cannot  be  concluded  in  a  single 
day,  the  Master  is  to  proceed  de  die  in  diem,  without  a  fresh  warrant, 
unless  he  is  opinion  that  an  adjournment  other  than  de  die  in  diem, 
would  be  proper  and  conclusive  to  the  ends  of  justice  :  and  when  an 
adjournment  is  ordered,  the  Master  is  to  note  in  his  book  the  time 
and  reason  thereof."  And  order  215  provides,  that  "  In  no  case  is 
any  matter  to  be  discontinued  or  adjourned  for  the  mere  purpose  of 
proceeding  with  any  other  matter,  unless  that  course  becomes 
necessary." 

When  the  Master  does  not  think  it  proper  to  compel  the 
parties  to  go  on  de  die,  he  adjourns  the  warrant  to  some 
specific  day  and  hour,  writing  the  adjournment  in  his  book, 
and  aU  the  parties  who  have  been  served  with  the  warrant 
"  to  consider"  or  a  warrant  to  proceed,  which  has  not  been 
allowed  to  lapse,  or  has  not  been  dismissed  are  as  much  bound  by 
this  direction  for  an  adjournment  as  if  they  had  been  served  with 
a  warrant.  Order  242  provides,  that  "  Where  parties  are  notified 
by  appointment  from  the  Master,  of  proceedings  to  be  takeA  before 
him,  no  warrants  are  to  be  issued  to  such  2:)arties  in  relation  to  the 
same  proceedings."  And  order  243,  that  "  Parties  making  default 
upon  such  appointments,  are  to  be  subject  to  the  same  consequences 
as  if  warrants  had  been  served  upon  them." 
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Order  231  provides,  that  "  A  party  directed  by  the  Master  to 
bring  in  any  account,  or  do  any  other  act,  is  to  be  held  bound  to  do 
the  same  in  pursuance  of  the  direction  of  the  Master,  without  any 
warrant  or  written  direction  being  served  for  that  purpose." 

The  practitioner  should  take  care  that  a  warrant  be  not  allowed 
to  lapse  for  want  of  a  proper  adjournment.  An  adjournment  by  the 
Master  keeps  the  warrant  alive,  and  obviates  the  necessity  of  serving 
the  parties  anew.  Where  these  are  numerous,  or  where  they  appear 
in  person,  great  difficulty  is  sometimes  encountered  through  a  neglect 
of  this  precaution,  and  the  costs  occasioned  by  it  will  be  thrown 
upon  the  party  guilty  of  the  neglect.  It  frequently  happens  that  a 
party  is  unable  without  any  fault  of  his  own,  to  proceed  with  the 
reference,  in  such  cases  it  is  usual  and  proper  for  the  Master  to  grant 
an  adjournment  without  costs. 

Under  the  old  English  practice,  the  attendance  of  a  party  upon  a 
warrant  was  not  required  until  the  second,  and  in  most  cases  not 
before  a  third  warrant  had  been  served  upon  him,  but  here  every 
warrant  for  attendance  before  the  Master  is  to  be  considered 
preemptory ;  and  the  Master  may  upon  the  non-attendance  of  the 
party  served  proceed  in  his  absence  ex  parte.  In  case  of  the  non- 
attendance  of  the  party  who  has  taken  out  the  warrant  he  cannot 
proceed  ex  parte,  but  must  allow  it  to  lapse.  In  such  a  case  he  will 
at  the  request  of  the  opposite  party  in  attendance  enforce  costs  as 
already  mentioned.  In  order  to  proceed  ex  parte  he  mu  st  be  furnished 
with  proof  of  service  either  by  affidavit  or  admission  of  service  of  the 
warrant  if  there  be  one.  If  the  attendance  be  as  an  adjournment  made 
by  himself,  and  noted  in  his  book,  no  such  proof  is  of  course  required. 

4.  Parties  Entitled  to  Attend  in  the  Masters  Office. 

The  party  conducting  the  cause  in  the  Master's  office  must  take 
care  that  all  parties  entitled  to  attend  any  proceedings  under  the 
decree  or  order  have  due  notice  of  service  of  a  warrant  in  the 
manner  already  stated.  Who  these  are,  where  the  parties  are 
numerous,  and  their  interests  complicated  is  not  always  an  easy 
task  to  ascertain,  and  the  following  general  rules  will  be  useful  to 
the  practitioner  in  pointing  out  to  him  the  parties  who  ought  to  have 
notice  of  the  proceedings  in  the  Master's  office. 
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The  General  rule  of  tlie  Coi!ir,fc  appears  to  be,  that  aU  parties 
beneficially  interested,  either  in  the  estate  or  in  the  fund  in  question, 
are  entitled  to  attend  before. the  Master  on  all  those  proceedings 
which  may  affect  their ,  interests,  or  increase  or  diminish  their 
proportion  in  the  fund :  thus  all  parties  entitled  to  a  distributive 
share  of  a  residue  are  entitled  to  attend  on  those  proceedings  which 
tend  to  increase  or  diminish  the  residuary  fund. 

This  rule,  however,  is  subject  to  some  limitations,  if  the  fund 
distributable  under  a  will  is  sufficient, — thus,  general  legatees  only 
are  allowed  to  attend  on  those  proceedings  which  strictly  affect  or 
relate  to  their  legacies,  and  not  on  the  general  proceedings ;'  but  if 
the  fund  is  not  sufficient  to  pay  the  legacies  in  full,  they  are 
entitled  to  attend  all  proceedings  which  relate  to  or  may  affect  the 
fund  out  of  which  they  are  to  be  paid.^  Parties  entitled  only  to  the 
personal  estate  are  not  entitled  to  attend  those  proceedings  which 
affect  the  real  estate  alone ;  and  the  converse  of  the  rule  prevents 
those  interested  solely  in  the  real  estate  from  interfering  with 
proceedings  relating  exclusively  to  the  personal  estate,  supposing 
always  that  these  proceedings  have  no  collateral  bearing  on  each 
other ;  for  if  either  fund  may  be  affected  by  the  deficiency  of  the 
other ;  each  party  may  be  indirectly  interested  in  both,  and  is  then 
entitled  to  attend.^ 

An  executor,  ^s  the  legal  representative  of  his  testator,  is  entitled 
to  attend  on  all  proceedings  relating  to  the  charges  of  creditors 
seeking .  payment  out  of  the  personal  estates ;  but,  after  there 
has  been  a  report  of  debts,  if  all  the  parties  interested  in 
the  personal  estate  are  before  the  Court,  he  is  only  entitled  to  attend 
on  those  proceedings  in  which  he  is  personally  interested  as  an 
accounting  party.^ 

Trustees  are  not  allowed,  (except  in  proceedings  carried  on  by 
themselves,)  to  attend  before  the  Master  in  cases  where  all  the 
cestui  que  trusts  are  before  the  Court ;  but  if  there  are  any  parties 
in  esse,  or  who  may  come  into  esse,  who  may  become  interested,  and 

V 

1  2  Smith,  161 ;  vide  etiam,  Chillingworth  T.  ChilliTtgworth,  cited  ib.  p.  200. 

2  2  Smith!  101. 
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whose  interests  are  only  represented  by  the  trustees  and  is  not  too 
remote;  the  trustees  will  be  entitled  to  attend  the  proceedings 
affecting  those  interests.^ 

Parties  having  charges  on  an  estate  or  on  a  fund,  are,  if  the 
estate  or  fund  is  sufficient,  'entitled  only  to  attend  on  the  proceedings 
brought  in  by  themselves  ;  but  if  there  is  a  deficient  fund,  each 
incumbrancer  is  entitled  to  attend  on  the  charges  of  those  incum- 
brances who  claim  a  priority  over  him,  but  not  on  those  who  do 
not  charge  to  be  of  a  prior  dale  to  his  security.^  The  same  rule 
applies  to  creditors  coming  in  to  prove  their  debts  under  a  decree. 

The  above  restrictions  are  adopted  for  the  purpose  of  protecting 
the  party  or  the  funds  upon  which  the  costs  of  the  suit  will 
eventually  devolve,  from  being  put  to  expense,  by  the  unnecessary 
attendance  of  parties  before  the  Master ;  and  the  application  of  them 
is  generally  regulated  by  the  Master  to  whose  discretion  it  is  left. 
By  the  217th  order,  above  referred  to,  the  Master,  strictly  speaking, 
is  bound,  where  it  can  be  done,  to  point  out,  at  the  attendance  upon 
the  warrant,  "to  consider"  the  course  of  proceedings  under  the 
decree,  who  the  parties  are  that  are  entitled  to  attend  him,  and  in 
cases  where  he  ma;y  be  in  a  situation  to  do  so,  at  such  attendance,  it 
is  very  desirable  that  the  terms  of  the  order  should  be  complied 
with.  It  is  obvious,  however,  that,  in  many  cases,  this  would  be 
impracticable ;  but  as  the  order  does  not  preclude  the  discussion  of 
this  point  at  any  future  stage  of  the  proceeding,  and  the  Master 
may,  at  any  time,  entertain  an  objection  to  a  party  attending  before 
him,  on  the  ground,  that  his  interest  does  not  entitle  him  to  do  so  at 
the  risk  of  throwing  the  expense  of  his  attendance  upon  the  fund  or 
the  party  to  be  charged  with  the  costs.  If  the  Master,  upon  an 
objection  being  made  to  the  attendance  of  a  party  before  him,  is  of 
opinion  that  such  attendance  is  inadmissable,  he  may  refuse  to  mark 
the  attendance  of  the  solicitor  of  the  party  in  his  book,  which  will 
have  the  effect  of  depriving  such  solicitor  of  the  cos|is  of  such  attend- 
ance upon  the  general  taxation  of  the  costs. 

If  the  Master  should  be  considered  to  have  come  to  an  improper 
conclusion  in  not  allowing  a  partj^  to  attend  before  him,  the  proper 
course  to  obtain  the  opinion  of  the  Court  upon  the  point  would  be 

1  ma. 

2  lUd. 
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to  appeal.  On  one  occasion,  an  application  by  motion  appears  to 
have  been  made  to  the  Court,  on  the  ground  that  the  Master  had 
i-efused  to  mark  in  his  book,  the  attendance  of  a  solicitor,  and  the 
motion  was  ordered  to  stand  over,  that  the  Lord  Chancellor  might 
see  the  Master,  when  the  object  of  the  motion  appears  to  have  been 
obtained,  and  it  was  not  mentioned  again.^ 

One  of  several  parties  being  out  of  the  jurisdiction  and  alleged  by 
the  bill  to  be  insolvent,  a  decree  to  take  the  accounts  and  wind  up 
the  affairs  of  the  partnership  has  m^de  in  his  absence  ;  and  he  after 
the  decree  had  been  carried  into  the  Master's  office  returned  to  this 
Province,  and  was,  by  order  of  the  Master,  made  a  party  defendant 
in  his  office.  From  this  order  the  defendant  so  added  appealed.  Heldt 
that  under  order  42,  of  the  orders  of  1853,  S.  15,  the  Master  had 
authority  to  add  such  party  in  his  office,  and  the  appeal  was 
dismissed  with  costs.^  Unless  where  the  parties  to  be  charged  are 
too  numerous  to  be  made  parties  to  the  bill,  or  there  is  some  other 
special  reason.  Order  42  of  the  orders  of  June  1853.  is  confined  to 
cases  where  no  direct  relief  is  sought  against  the  parties  to  be  added, 
or  where  the  object  is  to  bind  their  interests  by  the  proceedings  in 
a  manner  similar  to  what  is  provided  for  by  the  6th  of  the  same 
orders.^  Where  a  Mortgagor  had  conveyed  his  Equity  of  redemption, 
to  the  trustees  of  his  marriage  settlement  in  trust  for  his  wife  for 
life,  the  remainder  to  his  children,  and  a  bill  of  foreclosure  was  filed 
after  his  death  against  the  trustees  and  widow,  to  which  bill,  the 
children  being  infants,  were  not  made  parties  ;  the  Court  granted  a 
decree  containing  the  usual  reference  to  enquire  whether  a  sale  or 
foreclosure  would  be  more  beneficial  to  the  infants  ;  and  gave  liberty 
to  the  Master  to  make  the  infants  parties  in  his  office  if  he  shouM 
see  fit.*  On  a  motion  for  a  final  decree  of  foreclosure,  it  appeared 
that  in  proceeding  under  a  decree  several  persons  were  made  de- 
fendants in  the  Master's  office,  whom  the  Court  thought  were  unnec- 
essary parties  to  the  taking  of  the  accounts  directed ;  the  motion 
was  refused,  and  the  costs  caused  by  making  such  unnecessary 
parties  were  ordered  to  be  deducted  from  the  plaintiff's  bill ;  the 
amount  then  appearing  to  be  due  was  ordered  to  be  paid  in  two 
weeks,  or  in  default  foreclosure.^ 

1  2  Turner  &  V.  215. 

2  Patterson  v.  Holland,  7  Grant,  663.    Order  244  is  a  copy  of  this  order, 

3  Ralph  V   U.  C.  B.  Sac  11  Grant,  275. 
JM^ksim  V.  Vncper,  11  Grant,  372. 
Rice  V.  hntok,  1  Cham.  R.  71. 
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It  is  to  he  noticed  that  the  Master  has  not  only  the  power  of 
restricting  tlie  attendance  of  parties  or  their  solicitors  before  him, 
in  the  manner  above  stated,  but  he  is  also  empowered,  in  ceitain 
cases,  to  control  the  parties  in  their  employment  of  solicitors  • 
for  Order  218  provides  that  "  Where  at  any  time  during  the 
prosecution  of  a  reference,  it  appears  to  the  Master,  with  respect  to 
the  whole  or  any  portion  of  the  proceedings,  that  the  interests  of  the 
parties  can  be  classified,  he  may  require  the  parties  constituting 
each  or  any  class,  to  be  represented  by  the  same  solicitor ;  and 
where  the  parties,  constituting  such  class,  cannot  agree  upon  the 
solicitor  to  I'epresent  them,  the  Master  may  nominate  such  solicitor 
for  the  purpose  of  the  proceedings  before  him  ;  and  where  any  one 
of  the  parties  constituting  such  class,  insists  on  being  represented 
by  a  different  solicitor  such  party  is  personally  to  pay  the  costs  of 
his  own  solicitor,  of  and  relating  to  the  proceedings  before  the 
Master,  with  respect  to  which  such  nomination  has  been  made,  and 
all  such  further  costs  as  are  occasioned  to  any  of  the  parties  by  his 
being  represented  by  a  different  solicitor  from  the  solicitor  so 
nominated." 

The  general  rule,  that  all  persons  having  an  interest  in  the  result 
of  the  proceedings  should  have  notice  of  the  attendance  before  the 
Master,  was  held,  in  England,  to  extend  to  cases  in  which  a 
defendant  had  allowed  the  bill  to  be  taken  pro  confesso  against 
him;  but  the  practice  is  different  in  this  country.  Order  111 
provides  that  "  An  order  to  take  a  bill  pro  confesso  against  a  defen- 
dant does  not  require  to  be  served ;  and  all  further  proceedings  in 
the  case  may  be  ex  parte  as  to  such  defendant,  unless  the  Court 
orders  otherwise."  But  although  the  proceedings  in  the  Master's 
office  may,  under  the  general  order,  be  taken  ex  parte  against  a 
defendant,  who  has  allowed  the  bill  to  be  taken  jjro  confesso  against 
him,  that  mode  of  proceeding  is  irregular  where  an  administration 
order  has  been  obtained  upon  notice  without  bill  filed.^ 

Parties  who  ai'e  entitled  to  attend  upon  the  Master,  are  entitled 
to  take  copies  of  all  proceedings  in  writing  brought  into  the  Master's 
Office  which  in  any  way  affect  their  interest,  and  will  be  allowed 
the  costs  of  such  copies  in  taxation.^    Thus,  if  a  debtor  or  creditor 

1  Jackson  V.  Matthews,  in  Re  Patterson,  12  Grant,  47  ;  and  see  Strachan  v.  Murney,  6  Grant,  284. 

2  2  Smith,  100. 
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account,  or  charges  and  discharges  arising  out  of  either,  or  charges 
or  claims  of  creditors  or  others,  are  brought  in,  all  the  parties  to  the 
suit,  liable  to  be  affected  by  the  results  of  these  accounts  or  claims, 
are  entitled  to  take  copies  of  them.^ 

The  right  to  take  copies  of  proceedings  in  the  Master's  Office, 
extends  not  only  to  the  copies  of  such  matters  brought  in  by  the 
plaintiff,  but  to  such  as  are  brought  in  by  the  co-defendants  ;  and, 
in  fact,  the  right  is  solely  regulated  by  the  influence  of  the  pro- 
ceeding upon  the  estate  or  fund,  and  the  interest  of  the  party 
claiming  to  attend  in  the  result  of  that  proceeding.^ 

« 

4.  Making  or  Adding  Parties  in  the  Master's  Office. 

Order  244  provides  that  "Where,  in  proceedings  before  the 
Master,  it  appears  to  him  that  some  persons  not  already  parties 
ought  to  be  made  parties,  and  ought  to  attend,  or  be  enabled  to 
attend  the  pro-^eedings  before  him,  he  many  direct  an  office  copy  of 
the  same  to  be  served  upon  such  parties ;  and  upon  due  service 
thereof  such  parties  are  to  treated  and  named  as  parties  to  the  suit, 
and  are  to  be  bound  by  the  decree  in  the  same  manner  as  if  they 
had  been  originally  made  parties." 

And  Order  245,  that  "  The  office  copy  of  a  decree  directed  to  be 
served  under  Order  244  is  to  be  endorsed  with  a  notice  to  the  effect 
set  forth  in  schedule  L  to  these  orders,  with  such  variations  as 
circumstances  required." 

And  Order  246,  that  "  A  party  served  with  an  office  copy  of  a 
decree  under  Order  244  may  apply  to  the  Court,  at  any  time  within 
fourteen  days  from  the  date  of  such  service,  to  discharge  the  order, 
o;:  to  add  to,  vary  or  set  aside  the  decree." 

The  practice  as  to  adding  parties  in  the  Master's  Office  in 
Mortgage  suits  is  peculiar,  and  will  be  dealt  with  specially. 

The  rule  regulating  the  adding  of  parties,  and  the  distinction 
between  adding  them,  and  merely  serving  them  with  notice  of  the 
proceedings  before  the  Master  are  clearly  laid  down  in  Etiglish  v. 
English,^  in  which  it  was   held   that   where  the  usual  decree  is 

1  2.Smith,  100. 

2  S  Smith,  101. 
:i  12  Grant,  441. 
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obtained  by  one  of  an  intestate's  next  of  kin  for  the  administration 
of  his  personal  estate,  the  Master  is  not  to  make  the  other  next  of 
kin  parties  in  his  office,  but  is  to  see  that  all  have  been  served  with 
an  oflSee  copy  of  the  decree,  under  Order  6,  of  June  1853^  before  he 
reports,  and  generally  speaking,  before  he  proceeds  with  the 
reference.  In  such  a  case,  the  Court  may  dispense  with  service  of 
the  decree,  on  any  of  the  next  of  kin,  who  are  out  of  the  Province, 
and  the  application  for  this  purpose  may  be  made  ex  parte.  So 
when  the  decree  is  for  the  administration  of  real  estate,  all  the  heirs 
must  be  served  with  an  office  copy  of  the  decree,  but  are  not  to  be 
made  parties,  or  served  with  the  proceedings  in  the  Master's  office  : 
though  any  of  them  may  by  notice,  require  to  be  served  if  they 
desire  it.  The  rule  is  the  same  when  some  of  the  next  of  kin  or 
heirs  are  infants.  Order  60  before  referred  to,  and  Order  587  may 
be  reproduced  here.  The  first  provides  that  "In  all  the  above 
cases,  the  persons  who,  according  to  the  practice  of  the  Court,  would 
be  necessary  parties  to  the  suit,  are  to  be  served  with  an  office  copy 
of  the  decree  {'unless  the  Court  dispenses  with  such  service)  endorsed 
with  the  notice  set  forth  in  schedule  A  hereunder  written  and  after 
such  service,  they  shall  be  bound  by  the  proceedings  in  the  same 
manner  as  if  they  had  been  originally  made  parties  to  the  suit :  and 
upon  service  of  notice  upon  the  plaintiff,  they  may  attend  the  pro- 
ceedings under  the  decree.  Any  party  so  served  may  apply  to  the 
Court  to  add  to,  vary,  or  set  aside  the  decree,  within  fourteen  days 
from  the  date  of  such  service." 

This  order  was  found  inconvenient  as  the  power  to  dispense 
with  the  service  was  confined  to  the  Court ;  to  remedy  this  Order 
587  was  promulgated  which  provides  that  "  The  Master  may,  while 
proceedings  are  pending  in  his  office,  and  where  he  deems  it 
advisable,  appoint  guardians  ad  litem  :  and  he  may  also  dispense 
with  service  of  the  decree  upon  the  persons  referred  to  in  Order  60  : 
and  in  such  case  he  is  to  state  the  reasons  thereof  in  his  report." 

Although  the  bill  is  pro  confesso  the  defendant  may  appear  in 
the  Master's  office,  and  cause  mesne  incumbrancer  to  be  made  parties, 
although  there  is  no  reference  thereunto  in  the  decree.^  Or,  he  may 
appear  and  show  that  the  amount  advanced  on  a  mortgage  was  less 

1  Order  60  displaces  this  Order— tliere  are  slight  differences  between  them,  but  these  do  not  affect 

the  question  now  under  discussion. 

2  Crnnonn  v.  Lynes,  1  Cham.  Eep.  *2. 
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than  the  consideration  expreased  in  it.^  He  cannot,  however,  set  up 
usury  in  such  a  manner.^  Creditors  or  other  parties  proving  debts 
or  claims,  are  only  entitled  to  attend  in  the  proceedings  brought  in 
by  themselves.^ 

5.  Production  of  Documents  in  Master's  Office. 

The  practice  in  England  was  to  insert  in  the  decree  a  direction 
that  the  parties  should  produce  before  the  Master  such  deeds,  books 
or  papers  as  he  should  direct.  This  is  usually  omitted  in  the 
decrees  of  our  Court,  as  it  is  provided  by  Order  222  that "  The  Master 
may  cause  parties  to  be  examined,  and  to  produce  books,  pajiers  and 
^vritings,  as  he  thinks  fit,  and  may  determine  what  books,  pa]3ers 
and  writings  are  to  be  produced,  and  when  and  how  long  they  are 
to  be  left  in  his  office ;  or  in  case  he  does  not  deem  it  necessary  that 
siieh  books,  and  papers  or  writings  should  be  left  (jr  deposited  in  his 
office,  he  may  give  directions  for  the  inspection  thereof,  by  the 
parties  requiring  the  same,  at  such  time  and  in  such  manner  as  he 
deems  expedient."  The  discretion  of  the  Master  is  limited  by  the 
rules  which  guide  the  Court  in  compelling  a  discovery  and  i)roduc- 
tion  of  documents  in  other  cases.* 

The  Master  may  make  this  direction  at  any  time  during  the 
refei'ence.  It  is  usually  made  during  some  sitting  on  a  warrant, 
but  any  party  may  apply  for  a  warrant  ex  'parte,  at  any  stage  of 
the  proceedings  before  him  for  production.  The  time  given  for  pro- 
duction in  such  a  case  varies  from  two  days  to  as  many  weeks,* 
according  to  the  circumstances  of  the  case. 

Order  226  provides  that  "  Under  every  order,  whereby  the  deliv- 
ery of  deeds  or  execution  of  conveyances  is  directed,  the  Master  is 
to  give  directions  as  to  the  delivery  of  such  deeds,  and  to  settle 
conveyances  where  the  parties  differ,  and  to  give  directions  as  to  the 
parties  to  the  conveyances,  and  as  to  the  execution  thereof;"  and 
Order  230,  that  "  Where  directed,  copies,  abstracts  of,  or  extracts 
from  accounts,  deeds,  or  other  documents  and  pedigrees,  and  con- 
cise statements  are  to  be  supplied  ;  and,  where  so  directed,  copies 
are  to  be  delivered  as  the  Master  may  direct." 

1  Penn  v.  Lockwood,  1  Grant,  547. 

2  Ibid. 

3  Hare  v  RosCt  2  Ves.  Sen.  558. 

4  2  Daniiiull'B  Prac.  472,  note  (e). 

,i  Whore  the  Oriler  i.s  tfi  deposit  n  ith  the  Clerk  of  Records  and  Writs,  or  witli  a  Deimtj-Kegintrar, 
the  time  ii  ten  daya,  by  Order  134,  but  this  is  not  binciinsj;  upon  a  Ma.'iter, 


PROCEEDINGS   UNDER   DECREES   AND   ORDERS.  759 

Under  these  orders,  the  Master  has  a  right  to  require,  by  direc- 
tions made  in  his  book  at  any  sitting  under  the  reference,  which  the 
producing  party  is  attending,  or  has  been  duly  notified  to  attend,  or 
by  his  warrant,  that  all  such  documents  as  he  shall  think  proper 
shall  be  left  in  his  office,  and  a  refusal  to  leave  them  in  pursuance 
of  such  direction  or  warrant  is  considered  as  a  disobedience  of  the 
order  of  the  Court,  and  may  be  treated  accordingly.  ^  The  war- 
rant should  he  underwritten — "  To  produce  before  me, ,  and 

deposit  in  my  office,  under  oath,  all  such  deeds,  books,  and  papers  as 

are  in  the  custody  or  power  of  the relating  to  the  matters 

referred  to  me,  on next."     If   any  particular   documents 

only  are  required,  the  underwriting  should  be  varied  accordingly. 

6.  Mode  of  Proceeding  to  Obtain  Production. 

Where  a  ivarrant  is  issued,  it  is  to  be  served  in  the  usual  way  :  it 
is  a  two-day  ivarrant.  Wliere  directions  have  been  made,  no  service 
is  requisite.     The  directions  entered  in  the  Master's  Book  may  he  in 

the  form  following  :    ' '  And  I  direct  thai ,  do,  on  or  before 

next,  produce  and  leave,  under  oath,  in  my  office,  all  hooks, 

deeds,  papers,  and  writings  in  his  custody  or  power  in  any  manner 
relating  to  the  matters  referred  to  me."  At  the  time  appointed,  search 
for  the  papers  and  affidavit,  and  if  the  documents  be  not  deposited,  the 
Master  loill  certify  the  fact,  and  on  this  the  party  requiring  the  pro- 
duction may  proceed  to  attach  the  party  in  default.  The  Master's 
certificate  should  be  dated  on  the  day  the  motion  comes  on  to  be 
heard,  where  the  proceedings  have  been  had  in  Toronto,  and  where 
they  have  been  had  in  an  outer  county,  at  the  latest  time  possible 
to  enable  the  party  moving  to  produce  it  in  Court  when  the  motion 
comes  on.  ^  Formerly,  the  practice  was  to  obtain  an  order  nisi  on 
the  Master's  certificate,  but  now,  in  lieu  of  an  order  nisi,  notice  is 
to  be  given  of  the  motion  for  an  order  absolute.  ^  And  where  the 
application  for  such  order  is  made,  by  reason  of  default  in  produc- 
tion of  books  and  papers  in  the  Master's  office,  or  in  the  office  of 


1  Shirley  v.  Earl  Ferrers,  1  M.  &  C.  304  ;  Sldden  t.  Leddiard,  1  Sim.  388   Tliis  latter  case  expressly 

decides  that  the  order  to  produce  involves  aa  order  to  leave.  It  may  here  bementioned  that  an 
order  to  produce  cannot  regularly  be  taken  out  after  decree  ;  Cottle  v.  VansUtart,  2  Cham.  R. 
396. 

2  See  HopUnson  v.  Leaeh,  3  Swan.  98 :  Carleton  v.  Smith,  14  Ves.  180  :  Someroille  v.  Joyce,  1 

Cham.  E.  202. 

3  Con.  G.  O.  No.  295.    This  is  a  four  ole.^r  day's  notice  :  Kelly  v.  Smith,  1  Cham.  R.  364. 
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the  Clerk  of  Eecords  and  Writs,  or  in  carrying  in  accounts,  service 
of  the  notice  of  motion  upon  the  solicitor  of  the  party  required  to 
obey  the  same,  is  to  be  suf&eient  service.  ^ 

If  an  affidavit  be  filed,  but  the  documents  be  not  deposited,  it  is 
in  the  discretion  of  the  Master  to  grant  the  certificate.^  But  where 
insufficient  accounts  are  produced,  the  Master  should  issue  a  war- 
rant calling  on  the  parties  for  better — before  he  certifies.^ 

If  the  party  is  prepared  to  bring  in  the  books  and  papers  as  re- 
quired, he  makes  and  files  an  affidavit  similar  to  that  used  on  the 
production  of  documents.  If  there  is  reason  to  suppose  that  the 
producing  party  has  not  made  a  full  disclosure,  the  usual  course  is 
to  examine  him  upon  his  affidavit.  * 

It.  may  here  be  stated  that  the  Master  has  jurisdiction  in  mat- 
ters in  his  own  office,  and  will  not  be  interfered  with  on  a  motion 
in  Chambers.  An  order  to  be  directed  to  him  to  deliver  up  books, 
&c.,  in  his  hands  was  refused.  ^ 

If  the  party  ordered  to  produce  requires  further  time  to  enable 
him  to  do  so,  his  solicitor  should  attend  upon  the  return  of  the 
warrant,  or  at  the  time  appointed  by  the  Master's  directions,  and 
apply  for  time  to  do  so  according  to  the  circumstances. 

It  may  here  be  mentioned  that  the  certificate  of  a  Master  as  to 
the  non-production  of  documents,  cannot  be  contradicted :  and 
that,  where  the  Master  certified  that  the  writings  were  not  delivered 
in,  but  the  Clerk  in  Court  offered  to  prove  that  they  were  delivered  . 
in,  the  Court  would  not  suffer  any  averment  to  be  made  contrary 
to  the  certificate.  ^  It  is  the  practice  here  in  cases  where  the 
party  ordered  to  produce  declines  to  produce  all  or  some  documents 
in  his  possession,  but  states  in  his  affidavit  the  reason  of  such  non- 
production,  for  the  Master  to  decide  upon  the  sufficiency  of  the 
reason.  If  he  thinks  it  insufficient,  he  states  so  in  his  certificate, 
and  the  remedy  of  the  party,  if  he  thinks  the  Master  in  error,  is 
by  appeal  from  the  certificate,  or  by  moving  to  discharge  it. 

1  Con  G.  O.  No.  296. 

2  Henna  v.  Dunn,  6  Mad.  340. 

3  Merkley  v.  Casselman,  1  Cham.  E.  292. 

4  The  practice  as  to  this  is  similar  to  that  adopted  in  examining  a  party  on  his  affidavit  of  produc- 

tion before  decree. 
.5  Nelson  V.  Gray,  2  Cham.  R.  454. 
(i  Set.  Ca.  in  Oha.  S  ;  2  Harr.  Ed.  Newl,  494,  n. 
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A  contempt  incurred  by  the  non-production  of  documents,  pur- 
suant to  a  Master's  warrant  or  direction  under  a  decree  or  order, 
can  only  be  cleared  in  the  same  manner  as  other  contempts,  i.  e.  : 
by  producing  the  Master's  certificate  of  the  party's  having  deposited 
the  documents  required,  and  moving  to  discharge  the  process  upon 
payment  of  costs. 

It  may  here  be  observed  that  besides  the  process  of  attachment, 
the  party  in  default  is  exposed,  in  severe  cases,  to  a  writ  of  seques- 
tration, but  the  practice  on  this  point  is  described  in  another 
place. 

When  the  books  and  papers  are  brought  in,  they  should  be  de- 
posited in  a  secure  box,  where  all  parties  wishing  to  inspect  them, 
or  make  extracts  therefrom,  are  permitted  to  do  so,  on  taking  out 
the  proper  warrant  for  that  purpose.  ^ 

In  practice,  this  warrant  is  rarely  taken  out — but  sometimes  the" 
solicitor  producing  requests  the  Master  not  to  permit  inspection 
without  notice.  In  such  cases,  the  party  desiring  inspection  serves 
a  warrant  on  the  party  producing,  underwritten :     "  To  inspect  the 

books  and  papers  produced  by  you  on  the "     This  is  a 

two-day  warrant,  and  the  parties,  as  well  as  the  Master,  are  entitled 
to  the  usual  fees  on  an  attendable  warrant.  In  the  absence  of  this 
special  request,  the  practice  is  to  allow  any  party  interested  to 
inspect,  the  Master  charging  as  for  a  search,  and  the  party  inspect- 
ing being  entitled  only  to  a  common  attendance. 

As  soon  as  the  purposes  of  discovery  are  answered,  the  docu- 
ments will  be  ordered  by  the  Master  to  be  re-delivered  to  the  pro- 
ducing party.  ^ 

Where  the  party  ordered  to  produce  admits  in  his  affidavit  on 
production  that  he  has  certain  documents  but  declines  to  produce 
them,  he  must,  in  the  affidavit,  state  the  grounds  of  his  objection. 
It  is  the  duty  of  the  Master  td  decide  upon  the  validity  of  the  ex- 
cuse offered,  and  this  involves  a  knowledge  of  the  rules  which 
guide  the  Court  as  to  the  production  of  documents.  The  princi- 
ples are  the  same  whether  the  party  be  ordered  to  produce  by  the 

2  See  Dunn  v.  Dunn,  3  Drew,  17  ;  18  Jur.  IOCS  ;  on  appeal,  7  De  G.  M.  &  G.  207  ;  1  Jur.  N.  S  122. 
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usual  order  to  produce,  or  by  the  Master  under  a  warrant  or  by  his 
direction,  and  these  will  be  discussed  in  a  different  part  of  this 
treatise. 

'7.  Evidence  in  Master's  Office. 

Where  the  Court  directs  an  enquiry  into  a  fact,  it  is  in  the  nature 
of  a  new  issue  joined,  and  what  would  be  evidence  in  any  other 
case  will  be  evidence  before  the  Master.  ^ 

The  parties  in  the  cause  are,  therefore,  at  liberty,  in  an  enquiry 
in  the  Master's  Office,  to  make  use  of  all  the  proceedings  which  are 
of  record  in  the  cause,  whether  they  be  pleadings,  such  as  bills, 
answers,  &c.,  or  in  the  nature  of  evidence,  such  as  the  depositions 
of  witnesses,  or  affidavits  which  have  been  made  use  of  or  filed  on 
former  occasions.  The  pleadings  in  the  cause  may  be  used  before 
the  Master,  for  the  same  purposes  that  they  can  be  used  for  before 
the  Court,  viz. :  as  admissions  by  the  party  on  whose  behalf  they 
are  filed.  They  cannot  be  made  use  of  as  evidence  for  or  against 
any  other  party ;  thus,  where  the  answer  of  one  defendant,  against 
whom  the  bill  had  been  dismissed,  was  permitted  by  the  Master  to 
be  read  as  an  affidavit  against  another  defendant,  and  the  Master's 
report  was  excepted  to  on  the  ground  that  he  had  so  done.  Lord 
Langdale,  M.  E.,  allowed  the  exception :  his  Lordship  observing, 
that  certainly  there  is  no  rule  more  distinct  as  to  evidence  than 
this,  that  it  ought  not  only  to  be  evidence  in  a  matter  in  issue  be- 
tween the  parties,  but  it  ought  to  be  the  evidence  of  a  person  dis- 
interested and  giving  it  for  the  purpose  of  declaring  the  truth,  upon 
the  occasion  on  which  it  is  adduced,  but  that  the  answer  is  an 
answer  which  is  put  in  to  a  bill,  is  put  in  by  the  defendant  for  the 
purpose  of  maintaining  his  own  interest  against  that  of  the  plain- 
tiff, not  for  the  pm-pose  of  declaring  the  truth  as  a  disinterested 
witness  between  two  other  parties  who  are  in  contest  together.^ 

The  Master  may  also  allow  any  parties  who  are  competent  for 
that  purpose,  to  admit  any  given  facts  to  be  true,  and  it  is  directed 
by  an  old  order  of  the  Court,  that  if,  before  the  Master,  either 
party,  by  his  counsel,  clerk,  or  solicitor,  admit  a  matter  of  fact, 

1  Smith  V   Althus,  11  Ves.  664. 

2  Hoare  v.  Johnstone,  2  Kaen,  663:  Ktmp  v.  Wade,  ib.  S86. 
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the  Master  shall  take  a  memorandum  thereof  in  his  book  of 
minutes  or  memorandums,  and  the  partj^  admitting  shall,  in  his 
presence,  subscribe  such  minutes  or  memorandums ;  which  sub- 
scriptions shall  be  conclusive  to  the  party  on  whose  behalf  the 
same  was  so  subscribed,  so  as  the  other  side  shall  not  be  put  to  any 
proof  of  the  matter.  ^ 

It  is  to  be  observed,  that  the  Master  ought  to  take  the  admissions 
of  such  parties  only  as  are  competent  to  make  them,  and  that 
neither  infants  nor  married  women  will  be  bound  by  admissions  to 
their  disadvantage. 

The  right  to  use  the  proceedings  in  the  cause  as  evidence  before 
a  Master  upon  a  reference  before  him,  must  be  understood  to  be 
subject  to  the  same  rules  and  restrictions  as  govern  the  admissi- 
bility of  similar  evidence  before  the  Court ;  but  if  the  proceeding 
has  really  the  character  of  evidence  upon  the  matter  directed  by  the 
decree  to  be  enquired  into,  it  may  be  received  as  evidence  before  the 
Master,  whether  it  was  made  use  of  at  the  hearing  or  not.  ^  It  seems, 
also,  that  the  depositions  of  witnesses  in  another  cause,  between 
the  same  parties,  may  be  read  before  a  Master  without  an  order  to 
warrant  it.  *  In  Lubiere  v.  Genou,  *  the  Master  of  the  Eolls  made 
an  order  for  the  reading  of  the  depositions  in  a  cross  cause,  on  an 
account  before  the  Master,  directed  in  the  original  cause ;  but  it  is 
to  be  observed  that  in  that  case  a  difficulty  was  suggested,  arising 
from  the  circumstance  that  the  cross  bill  had  been  dismissed.  * 

Our  Order  175  directs  that  "A  party  shall  be  entitled,  upon 
notice  without  order,  to  use  depositions  taken  in  another  suit,  in 
cases  where,  under  the  former  practice,  he  was  entitled,  upon 
obtaining  the  common  order  for  that  purpose,  to  use  such  deposi- 
tions." 

And  here  it  is  necessary  to  call  the  practitioner's  attention  to  the 
fact,  that,  in  strict  practice,  wherever  a  reference  to  a  Master  is 
directed  by  a  decree  or  decretal  order,  under  which  it  becomes  nec- 

1  Prac.  Reg.  364.     The  propriety  of  adhering  to  this  rule  is  exemplified  by  what  took  place  in  £'ast 

India  Company  v.  KeighUy,  i  Mad.  16,  in  which  case  the  discussion  before  the  House  of  Lords 
was  principally  upon  the  point,  whether  the  Master's  report  that  certain  admissions  were  made 
before  him,  could  be  the  subject  of  exception  ;  as  to  which,  vide  Lord  Eldon's  judgment,  * . 

2  Vide  Smith  v.  Althus,  11  Ves.  564  ;  for  this  reason,  where  the  proofs  in  a  cause  merely  go  to 

charge  or  discharge  a  party  in  a  matter  of  account,  when  the  liability  to  account  is  admitted, 
such'proofs  are  never  read  or  entered  as  read :  mde  Law  r.  Hunter,  1  Buss.  101 :  Walker  v. 
Woodward,  ibid.  109. 

3  Anon.  3  Atk.  624. 

4  2  Ves.  579, 

5  As  to  reading  depositions  in  cros.^  suits,  vide  ante. 
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essary  to  establish  facts  by  the  testimony  of  living  v/itnesses,  such 
testimony  ought  to  be  obtained  by  examination  of  the  witnesses, 
and  that  a  Master  cannot,  in  any  case,  proceed  upon  an  enquiry 
before  him  upon  affidavit,  unless  by  consent  of  all  parties,  as  the 
effect  of  proceeding  upon  affidavit  is  to  deprive  the  other  side  of 
the  power  of  cross-examination.  ^  For  this  reason  it  is,  that  the 
M.aster  cannot,  strictly  speaking,  receive  affidavits  under  a  decree 
in  which  an  infant  is  concerned.  ^  And  where  a  reference  had 
been  made  to  the  Master,  under  the  decree,  of  a  question  of  legiti- 
macy, and  the  Master  proceeded  upon  affidavits  obtained  from 
America,  the  Vice  Chancellor,  Sir  J.  Leach,  on  a  motion  for  that 
purpose,  dii'CQted  the  Master  not  to  proceed  upon  the  affidavits, 
but  gave  the  parties  liberty,  under  the  circumstances,  to  apply  to 
the  Court,  if  by  death  or  otherwise  it  should  become  impossible 
to  obtain,  under  a  commission,  the  evidence  of  the  persons  who 
had  made  the  affidavits.  ^ 

Gibhs  V.  Payne  *  is  sometimes  cited  as  if  it  warranted  the  Mas- 
ter in  directing  that  evidence  should  be  received  by  affidavit, 
instead  of  its  being  viva  voce :  but  that  decision  was  made  under 
an  order  requiring  the  Master,  when  considering  the  decree,  "to 
point  out  whether'the  matter  requiring  evidence  shall"  be  proved 
by  affidavit  or  by  examination  of  witnesses."  We  have  no  order 
as  extensive  as  this.  In  that  case  the  Master  had  not,  on  the 
consideration  of  the  decree,  decided  to  admit  affidavits,  but  after- 
wards admitted  them,  although  they  were  objected  to  ;  it  was  held, 
upon  exceptions  to  the  Master's  report,  that,  as  the  Master  had 
omitted  to  decide,  at  the  time  of  considering  his  decree,  whether 
the  proofs  should  be  by  affidavit  or  examination,  the  practice  re- 
mained as  it  was  before  the  issuing  of  the  order,  and  that  the 
exception  must  be  allowed.  Mr.  Daniel^  makes  the  followinpr  re- 
mark in  this  case  :  "  From  the  report  of  this  case,  it  appears  ab 
if  the  Court  considered  that  the  51st  Order^  empowered  the  Master, 
at  the  time  of  considering  his  decree,  to  determine  upon  the  ad- 
mission of  affidavits,  even  where  there  was  no  consent  by  the 
other  parties— sei  qucsre."     It  will  be  observed  that,  in  this  case, 

1  Rowley  y.  Adams,  1  M.  &  K.  645  ;  and  vide  Willan  v.  Willan,  19  Ves.  590—3. 

2  But  if  the  infant's  solicitor  concurs  in  the  use  of  aiKdavits,  the  infant  will  be  bound. 

3  Tittotfion  V.  Hargrave,  3  Mad.  49i. 

4  4  Sim.  564  ;  3  L.  .J.  Oh.  40. 

.")  2  Dauiell's  Prac.  487 — note  o, 
(i  The  Order  above  oited, 
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the  admission  of  the  affidavits  had  been  expressly  objected  to  by 
the  opposite  party.  It  does  not  appear,-  however,  that  a  positive 
assent  to  reading  affidavits  is  required ;  the  mere  circumstance 
that  a  party  has  allowed  affidavits  to  be  used  without  objecting  to 
them,  will  be  sufficient  to  prevent  his  afterwards  raising  an  objec- 
tion to  the  Master's  report,  on  the  ground  that  the  witnesses 
ought  to  have  been  examined  viva  voce.  ^ 

Where  a  Master  had  refused  to  allow  evidence  by  affidavit,  which 
it  was  contended  he  should  have  allowed,  held,  that  this  was  such 
an  exercise  of  his  discretion  as  would  require  an  appeal  against  it 
to  be  made  to  the  Court,  and  not  to  a  Judge  in  Chambers.  ^ 

In  England,  witnesses  who  had  been  examined  in  the  cause 
were  not  allowed  to  be  examined  as  to  the  same  matters  by  the 
same  party  under  the  decree  before  the  Master  without  a  special 
order  of  the  Court,  and  the  reason  for  this  restriction  was  "the 
danger  of  perjury,  which  would  be  incurred  by  a  witness  deposing 
a  second  time  to  the  same  fact,  after  having  seen  where  the  cause 
pinches,  and  how  his  testimony  bore  upon  it,  and  the  anxiety 
which  the  Court,  therefore,  feels  to  prevent  improper  tampering 
with  witnesses,  and  inducing  them  to  retract,  »r  contradict,  or  ex- 
plain away  what  they  have  stated  in  their  former  examination  upon 
a  second."  ^ 

No  order  is  necessary  in  our  Court,  but  it  is  presumed  that  the 
Master  here  would  be  guided  by  the  principles  laid  down  by  the 
English  judges  in  dealing  with  applications  for  this  order.  In 
general,  the  Courts  in  England  will  not,  by  its  order,  sanction  the 
Master  in  examining  a  witness  already  examined  in  the  cause,  as 
to  matters  upon  which  he  has  before  been  examined,  *  unless  in 
cases  where  the  first  examination  had  failed  accidentally,  and  with- 
out fraud,  by  reason  of  his  then  having  been  incompetent,  as  in 

Sanforcl  v ,  ^  in  which  case  a  witness  had  given  evidence 

under  a  release  executed  by  him,  which,  by  mere  accident,  did  not 
cover  a  very  small  debt  due  to  him,  in  respect   of  which  he  was 

1  Morgan  v    Lewis,  1  Newl.  333. 

2  GotUd  V  Biin-itt,  1  Cham.  E.  250. 
:!  Vaiujhan  v.  Lloyd,  1  Cox,  312. 

•t  Xarh'  y.  Pickin,  1  R.  i:  M.  .')i7. 

•:,  -i  r.io.  c.  e.  370 
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interested  at  the  time  of  his  examination,  and  was,  therefore,  in- 
competent ;  and  the  Court  made  an  order  for  his  re-examination 
before  the  Master  upon  the  same  point.^ 

Where  the  reason  upon  which  this  rule  is  founded  does  not  exist, 
the  rule  need  not  he  observed ;  thus,  where  the  witness  has  been 
examined  only  to  prove  exhibits  at  the  hearing,  he  may  be  exam- 
ined before  the  Master  to  prove  other  exhibits.  It  is  also  to  be 
observed  that  the  rule  applies  only  to  prevent  a  witness  from  being 
re-examined  by  the  party  who  examined  him  before,  and  that  it 
does  not  affect  the  case  where  a  witness,  who  has  been  examined 
by  one  side  before  the  hearinj^',  is  examined  by  the  other  side  after 
the  hearing.  He  is  not,  in  such  case,  called  for  the  purpose  of 
mending  his  evidence  given  before  the  hearing;  and  if  he  does 
mend  it,  he  is  adverse  to  the  party  who  calls  him.  ^ 

With  respect  to  the  power  which  one  party  to  the  record  has  to 
examine  another  party  as  a  witness  before  the  Master,  it  is  to  be 
observed  that  the  admissibility  of  a  party  as  a  witness  depends 
upon  the  same  rules  and  principles  as  the  admissibility  of  parties 
to  be  witnesses  before  the  hearing.  For  information  upon  this 
part  of  the  subject,  the  reader  is  referred  to  another  part  of  this 
treatise. 

It  was  the  practice  in  the  Master's  office  in  England  for  the 
party  intending  to  examine  witnesses  to  carry  into  the  Master's 
office  a  state  of  facts,  detailing  the  circumstances  which  he  inten- 
ded to  prove.  Our  Order  229  declares  that  no  state  of  facts  shall 
be  brought  into  the  Master's  office ;  and  here,  so  soon  as  the  nec- 
essary accounts  are  before  the  Master,  he  proceeds  to  take  the 
evidence  viva  voce. 

The  depositions  of  the  witness  are  taken  in  writing  in  the  first 
person,  by  the  Master,  and,  after  being  read  over  to  the  witness, 
are  signed  by  him.  It  frequently  occurs  that  on  hearing  his  depo- 
sitions read  the  witness  desires  alterations  made.  If  the  Master 
feels  clear  that  the  witness  gave  his  evidence  as  he  had  taken  it 
down,  he  should  not  alter  it  by  erasure  or  interlineation,  but 
should  add  the  new  statement  of  the  witness  to  the  end  of  the 
depositions.     The  object   of  this  practice  is   to  place  before  the 

1  See  also  Callow  v.  Mince,  2  Vern.  472. 

2  Metford  v.  Peters,  8  Sim.  830, 
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Court  (in  case  of  appeal)  as  clear  a  view  as  possible  of  the  state- 
ments of  the  witness ;  for  a  witness  who  varies  his  evidence  in 
important  points  cannot  be  trusted  as  implicitly  as  one  who,  hav- 
ing made  a  statement,  adheres  to  it. 

The  Master  at  Toronto^  has  jurisdiction  to  direct  evidence  pro- 
posed to  be  used  on  an  enquiry  before  him  to  be  taken  before  a 
Master  in  an  outer  county,  though  not  consented  to.^  It  is  the 
practice,  also,  to  use  before  the  Master  the  depositions  taken  before 
any  Examiner  of  the  Court ;  and  Order  221  provides  that  "  Under 
an  order  of  reference,  witnesses  may  be  examined  before  any  Exam- 
iner of  the  Court :  and  foreign  commissions  for  the  examination  of 
witnesses  without  the  jurisdiction  of  the  Court,  may,  on  the  cer- 
tificate of  the  Master,  be  issued  by  the  Clerk  of  Records  and  Writs, 
upon  prmcipe."  In  moving  for  an  order  for  a  commission  to  exam- 
ine a  witness  abroad,  with  a  view  of  using  his  evidence  in  a  pend- 
ing reference  to  a  Master,  the  proper  evidence  on  which  to  obtain 
such  order  is  the  Master's  Certificate,  and  not  an  affidavit  as  to  the 
facts.^ 

In  order  to  compel  the  attendance  of  a  witness  before  the  Master, 
a  subpoena  is  taken  out  and  served  in  the  ordinary  way ;  and  if  the 
witness  is  required  to  produce  books  or  papers,  it  is  filled  up  as  a 
duces  tecum,.  The  rules  governing  the  examination  before  the 
Master  are  the  same  as  govern  the  Court  at  examination  term  :  and 
these  are  given  in  another  part  of  this  work. 

It  may  here  be  noticed  that  where  the  evidence  given  before  a 
Master  is  conflicting,  his  judgment  on  it  is,  in  general,  accepted  by 
the  Court  as  correct,  and  not  to  be  reversed  on  appeal  ;*  but  the 
Court  intimated  in  the  case  that  Masters  should  be  careful  not  to 
attach  too  much  weight  to  oral  testimony  in  opposition  to  evidence 
of  facts  and  circumstances.  The  Court  will  not  interfere  with  the 
discretion  of  the  Master  in  deciding  on  the  relative  veracity  of  wit- 
nesses, where  evidence  has  been  taken  viva  voce  before  him.  Where 
the  Master  refused  to  open  a  case  where  the  evidence  was  closed, 
on  the  ground  that  the  applicant  had  not  made  such  a  case  as  enti- 
tled him  to  a  new  trial  at  law,  the  Court  sustained  his  ruling.^ 

1  And  it  i.s  presumed  each  Local  Master, 

2  Re  Casey,  Biddell  v.  Casey,  1  Cham.  E.  198. 

3  Stephens  v.  Mears,  1  Cham.  B.  200. 
i  Diy  V.  Brotim,  18  Grant,  681. 

6  Waddell  v.  Smyth,  3  Cham.  R.  412. 
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'  8. — Claims  and  Accounts  before  the  Master. 

Under  the  practice  in  the  Master's  office  in  England,  a  "  state  of 
facts"  was  frequently  required  to  be  filed  before  any  evidence  was 
taken.  A  state  of  facts,  as  its  name  imports,  was  a  statement  in 
writing  made  by  a  party  who  wished  to  prosecute  or  resist  any 
enquiry  before  a  Master  of  the  facts  and  circumstances  upon  which 
he  relied,  either  in  support  of  his  own  cause,  or  a  contradiction  or 
defeazance  of  that  of  his  adversary.  It  was,  in  effect,  the  pleading 
of  the  party  before  the  Master,  and  was  governed  by  nearly  the 
same  rules  and  principles  as  pleadings  in  the  Court,  although,  not 
being  signed,  nor,  in  general,  prepared  by  counsel,  they  were  not 
always  so  strictly  observed. 

This  proceeding  is  discontinued  in  our  Court,  and  instead,  the 
party  brings  in  his  claim,  or  account.  For  instance,  in  a  mortgage 
suit  for  foreclosure  or  sale,  the  plaintiff  brings  in  his  account  of  the 
money  claimed  by  him  to  be  due  on  the  mortgage  : — in  a  redemp- 
tion suit,  the  defendant  brings  in  a  similar  account : — in  a  partner- 
ship suit,  both  parties  bring  in  statements  of  the  partnership 
dealings,  shewing  their  respective  claims  or  demands  upon  the 
partnership  assets  : — in  an  administration  suit,  the  executor  or 
administrator  brings  in  a  statement  of  his  receipts  and  disburse- 
ments on  account  of  the  estate,  and  the  creditors  send  in  statements 
of  their  claims  against  it.  The  practice  in  these  and  analagous 
cases  wiil  be  pointed  out  under  their  respective  headings,  but  it  may 
be  well  here  to  refer  generally  to  the  rules  regarding  these  portions 
of  the  Master's  duties. 

It  was  formerly  necessary  to  state  in  the  pleadings  many  matters 
with  which  the  Master  is  now  permitted  to  deal  without  any  specific 
reference  having  been  made  to  them  either  in  the  pleadings  or  in 
the  decree.  Order  219  provides  that  "  To  enable  the  Master  to 
exercise  all,  or  any,  of  the  powers  conferred  upon  him  by,  or  to  take 
the  accounts  and  make  the  enquiries  referred  to  in  the  following 
Orders,  it  shall  not  be  necessary  that  any  of  the  matters  therein 
mentioned  shall  be  stated  in  the  pleadings,  or  that  evidence  thereof 
shall  have  been  given  before  the  order  of  reference,  or  that  the 
order  should  contain  any  specific  direction  in  respect  thereof 
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And  Order  220,  that  "  Under  an  order  of  reference,  the  Master 
shall  have  power — 

"  1.  To  takB  accounts  with  rests  or  otherwise ; 

"  2.  To  take  account  of  rents  and  profits  received,  or  which, 
but  for  wilful  neglect  or  default,  might  have  been 
received ; 

"  3.  To  set  occupation  rent ; 

"4.  To  take  into  account  necessary  repairs,  and  lasting,  im- 
provements, and  costs,  and  other  expenses  properly 
incurred  otherwise,  or  claimed  to  be  so ; 

"  5.  To  make  just  allowances  ; 

"  6.  To  report  special  circumstances ; 

"  7.  And  generally,  in  taking  the  accounts,  to  enquire, 
adjudge,  and  report  as  to  all  matters  relating  thereto, 
as  fully  as  if  the  same  had  been  specially  referred." 

Where  an  order  for  the  administration  of  a  deceased  person's 
estate  is  granted  upon  the  application  of  any  person  beneficially 
interested  therein,  the  decree  will  not  contain  a  direction  to  enquire 
as  to  wilful  neglect  and  default.  ^  The  Master  would,  in  such  a  case, 
under  the  orders  just  cited,  be  at  liberty  to  enquire  into  wilful  neg- 
lect and  default.  Where  an  executor  or  administrator  applies  for 
an  order  to  administer  the  estate  of  the  testator  or  intestate,  the 
account  will  be  directed  to  be  taken  of  what  he  has  received,  or 
which,  but  for  his  wilful  default,,  might  have  been  received.  ^  In 
such  a  case,  also,  the  Master  has  the  power  to  enter  into  the  question 
of  wilful  neglect  or  default  without  any  mention  being  made  of  it 
in  the  order. 

By  the  old  English  practice,  a  "  state  of  facts  "  was  brought  into 
the  Master's  ofiice,  where  an  account  was  to  be  taken;  but  Order 
227  provides  that  "  Where  any  account  is  to  be  taken,  the  account- 
ing party  is,  unless  the  Master  otherwise  directs,  to  bring  in  the 
same  in  the  form  of  a  debtor  and  creditor,  verified  by  affidavit. 

1  Harrison  v.  M'GlasJien,  7  Grant,  531. 

2  LedgerwooeL  v.  Ledgerwood,  7  Qi'ant.  Sa4. 

25 
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The  items  on  each  side  of  the  account  are  to  be  numbered  consecu- 
tively, and  the  account  is  to  be  referred  to  by  the  affidavit  as  an 
exhibit,  and  not  to  be  annexed  thereto." 

It  is  important  that  in  all  these  preliminary  proceedings  care  be 
taken  that  they  are  in  conformity  with  the  directions  of  the  Master 
and  the  practice  of  the  Court — for  they,  in  effect,  form  a  portion  of 
the  "  Record  "  to  be  tried  in  the  Master's  office  ;  and  if,  on  proceed- 
ing upon  them,  it  is  discovered  that  they  are  defective  or  irregular, 
it  would  be  the  duty  of  the  Master  to  direct  the  alterations  or 
additions  to  be  made,  and  that  the  party  in  default  should  pay  aU 
costs  occasioned  by  his  irregularity. 

It  may  here  be  observed  that  there  was,  at  one  time,  a  prevailing 
opinion  in  the  profession  that  the  "  accounts  "  referred  to  in  Order 
220,  which  is  similar  to  No.  42  of  June,  1853,  applied  only  to  refer- 
ences between  mortgagor  and  mortgagee ;  but  Spragge,  V.C,  held 
that  this  construction  of  the  order  was  too  narrow,  and  in  the  par- 
ticular case,  that,  where  an  account  was  directed  of  the  dealing  of 
a  trustee  with  a  trust  estate,  the  Master  had  authority,  and  was 
bound,  under  the  Order  42  of  June,  1853,  S.  13,  without  a  special 
reference  in  the  decree,  to  enquire  as  to  wilful  neglect  or  default  on 
the  part  of  the  trustee.  ^ 

It  may  also  be  observed  that  where  a  party  is  in  contempt  for  not 
bringing  accounts  into  the  Master's  office,  it  is  a  sufficient  clearing 
of  his  contempt  to  bring  in  such  accounts,  and  the  sufficiency  of 
them  will  not  be  looked  into.  '^  It  is  a  sufficient  clearing  of  con- 
tempt if  the  party  has  done  the  act  ordered  to  be  done  and  paid  the 
costs.  It  is  not  necessary  that  an  order  of  court  dealing  his  con- 
tempt should  be  made,  unless  he  has  been  in  custody,  when  an  order 
is  necessary  for  his  discharge.  Where  a  defendant,  who  had  been 
in  contempt  for  non-production  of  deeds,  and  afterwards  produced, 
filed  his  affidavits,  and  paid  costs  of  contempt,  moved  to  dismiss, 
and  it  was  objected  that  he  had  not  cleared  his  contempt,  no  order 
having  been  made  to  that  effect,  the  Secretary  overruled  the  objec- 
tion. ^ 

1  Carperiter  v.  Wood,  10  Grant,  354 ;  see  Walmsley  v.  Bull,  2  Cham.  R.  344,  to  the  same  effect. 

2  Clancy  v.  Patterson,  2  Cham.  K.  217. 

3  Duncan  t.  Trott,  2  Cham.  R.  487. 
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9.  Inquiries  as  to  Heirs  at  Law,  next  of  Kin,  Creditors,  &c. 

Having  directed  the  reader's  attention  to  the  general  nature  of 
the  proceedings  before  the  Master,  and  to  the  powers  with  which 
the  Master  is  invested  to  enable  him  to  perform  the  duties  imposed 
upon  him  by  the  order  of  reference,  it  becomes  necessary  now  to 
point  out  the  course  to  be  pursued  in  the  Master's  office,  upon  the 
particular  reference  before  him.  The  objects,  however,  for  which 
references  to  a  Master  may  be  made,  are  so  numerous  and  various, 
that  it  would  be  impossible,  in  a  treatise  of  this  nature,  specifically 
to  detail  the  course  of  proceeding  which  shotdd  be  adopted  in  each ; 
aU  that  can  be  done,  therefore,  on  the  present  occasion,  is,  to  direct 
the  practitioner  to  the  practice  in  the  Master's  office,  upon  some  of 
the  most  usual  subjects  of  reference,  from  which  he  will  be  able,  by 
analogy,  to  guide  his  steps  upon  others  which  are  not  of  such 
frequent  occurrence. 

In  doing  this  attention  will,  in  this  place,  be  directed  to  those 
references  which  are  usually  made  by  decrees  or  decretal  orders,  as 
those  which  are  made  upon  interlocutory  orders  will  come  more 
properly  under  discussion  in  another  part  of  the  treatise,  when  the 
nature  of  interlocutory  applications  upon  which  they  are  founded 
shall  be  considered. 

References  to  the  Master  upon  decrees  or  decretal  orders,  are 
either — 1.  to  make  inquiries ;  2.  to  take  accounts  and  make  compu- 
tations ;  or,  3.  to  perform  some  special  ministerial  acts  dii-ected  by 
the  Court ;  to  these  may  be  added  the  taxation  of  costs ;  but  as  the 
subject  of  taxing  costs  will  come  more  properly  under  consideration 
when  we  arrive  at  the  general  discussion  of  costs,  which  will  form 
the  subject  of  another  chapter,  it  will  not  be  now  further  alluded  to 
than  as  it  comes  incidentally  under  our  notice  in  the  discussion  of 
other  matters. 

Inquiries  by  the  Master,  are  directed  either  to  persons  or  to  facts, 
though  sometimes  they  are  directed  to  matters  of  law ;  but  it  is,  in 
general,  in  those  cases  only  where  the  law  comes  in  as  a  matter  of 
fact,  as  in  the  case  of  an  inquiry  into  the  law  of  a  foreign  country, 
that  the  Master  is  ever  directed  to  inquire  into  the  law,  the  habit 
of  the  Court  not  being  to  refer  abstract  questions  of  law  to  the 
opinion  of  the  Masters.      Sometimes,  however,  questions  of  law  are 
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SO  mixed  up  with  the  fact  to  be  ascertained,  that  it  is  not  possible 
to  decide  upon  the  one  without  giving  an  opinion  as  to  the  others. 
In  such  case,  the  Master  is  bound  to  give  his  opinion  upon  the  law, 
as  well  as  upon  the  matter  of  fact  referred  to  him ;  as  in  the  case  of 
a  reference  to  a  Master  to  inquire  whether  a  good  title  can  be  made 
to  land,  &c. 

The  most  usual  cases  iu  which  enquiries  as  to  persons  are  directed 
to  be  made  by  a  Master,  are  those  in  which  it  is  necessary  to  ascertain 
the  heir-at-law  or  next  of  kin  of  a  deceased  person.  The  same  sort 
of  inquiry  is  also  frequently  directed  for  the  purpose  of  ascertaining 
the  individxials  forming  a  particular  class.  A  similar  inquiry  is 
also  necessaiy  where  it  is  referred  to  the  Master  to  take  an  account 
of  the  debts  due  by  a  particular  individual,  such  account  involving, 
necessarily,  an  inquiry  who  the  creditors  are,  as  well  as  into  the 
amount  of  their  claims. 

Our  Order  223  directs  that  "  The  Master  may  cause  advertise- 
ments for  creditors,  and  if  he  thinks  it  necessary,  but  not  otherwise, 
for  heirs  or  next  of  kin,  or  other  unascertained  persons,  and  the 
representatives  of  such  as  are  dead,  to  be  published  as  the  circum- 
stances of  the  case  require  :  and  in  such  advertisements  he  is  to 
appoint  a  time  within  which  such  persons  are  to  come  in  and  pi'ove 
their  claims,  and  within  which  time,  unless  they  so  come  in,  they 
are  to  be  excluded  from  the  benefit  of  the  decree." 

Where  the  Court  is  called  upon  to  administer  the  estate  of  one 
who  has  made  an  assignment  for  the  benefit  of  his  creditors  it  is 
usual  in  the  decree  to  direct  the  Master  to  ascertain  and  report 
upon  the  amounts  due  to  the  creditors  of  the  assignor ;  these  are 
discovered  by  advertisement.  And  where  it  becomes  necessary  to 
ascertain  who  are  the  heirs,  or  next  of  kin  on  an  administration  or 
other  suit  in  the  nature  of  an  administration  suit,  this  is  also  done 
by  advertisement,  where  their  names  are  unknown.  In  an  adminis- 
tration suit  proper,  the  orders  point  out  the  precise  mode  of  pro- 
ceeding ;^  in  other  cases  the  proceedings  are  taken  under  Order  228. 

10.  Proceediiigs  to  Advertise  for  Heirs,  next  of  Kin  or  Creditors. 

Where  a  direction  is  made  to  itiquire  for  heirs  at  kow,  next  of 
kin,  or  creditors,  the  Master  on  considering  the  decree,  or  at  a 

1  Order  167, «( leq. 
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svhaeqiteni  atterulnince  on  a  warrant  directs  an  advertisement  to  he 
piihlished.  in  aotne  newspaper  published  at  or  near  the  place  where 
Ijie  parties  are  supposed  to  be,  or  wliere  the  Ancestor  li/ved.  It  is 
usual  to  publish  this  three  weeks,  but  the  particular  time  is  entirely 
iii  the  discretion  of  the  Master,  who  will  be  guided  by  the  circum- 
stances of  each  case.  In  the  case  of  creditors  who  have  signed  a 
deed  of  composition,  or  an  assignment  for  the  benefit  of  creditors, 
and  whose  places  of  business  are  known,  it  is  usual  for  the  Master 
to  direct  that  a  printed  slip  of  this  advertisement  be  mailed  to  them. 

The  limitation  of  the  day  is  made  in  compliance  with  the  order 
which,  as  we  have  seen,  directs  that  parties  who  do  not  come  in 
and  prove  their  debts,  or  otherwise  establish  their  claims  before  it 
arrives,  shall  be  excluded  the  benefit  of  the  decree.  It  seems,  how- 
ever, that  notwithstanding  this  peremptory  direction,  no  objection 
can  be  offered  to  the  reception  of  a  charge  or  claim,  by  the  Master, 
provided  the  same  is  left  before  the  report  has  been  signed.  And 
that,  afterwards,  although  such  charge  cannot  be  entertained  by  the 
Master,  the  Court  will  let  in  creditors,  or  next  of  kin,  at  any  time 
while  the  fund  is  in  Court.^  And  even  where  the  money  had  been 
apportioned  amongst  the  creditors  (the  assets  being  deficient),  and 
transferred  to  the  Accountant  General,  to  pay  them  and  the  costs 
of  the  suit,  a  creditor,  who  swore  that  he  was  not  aware  of  the  de- 
cree, was  allowed,  on  motion,  to  come  in  and  prove  his  debt,  upon 
payment  of  the  costs  of  the  application,  and  the  expense  incident 
to  the  same,  in  recasting  the  apportionment  of  the  property  amongst 
the  creditors.  ^  In  Gillespie  v.  Aleomyider,^  after  the  creditors, 
who  had  proved,  had  been  paid  their  debts,  and  the  residue  had 
been  ordered  to  be  apportioned  amongst  the  legatees,  another  credi- 
tor obtained  leave  to  go  in  and  prove  his  debt ;  but  in  the  meantime 
the  fund  was  apportioned,  and  out  of  it  some  of  the  legatees  re- 
ceived the  shares  due  to  them  on  account  of  their  legacies,  and  the 
remainder  was  carried  over  to  the  account  of  the  other  legatees,  and 
Lord  Eldon  held,  that  the  creditor  was  not  entitled  to  receive  the 
whole  of  his  debt  out  of  the  funds  of  the  other  legatees  remaining 
in  Court,  but  only  such  part  of  it  as  should  bear  the  same  proportion 
to  the  whole,  as  the  legacies  given  to  those  legatees  bore  to  the 

1  LatUey  v.  Bogg,  11  Ves.  602. 

2  Angell-v.  Baddon,  1  Mad.  630. 

3  3  Russ.  130. 
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whole  amount  of  the  legacies  given  by  the  will.  His  Lordship, 
however,  reserved  permission  to  the  creditor  to  apply  to  the  Court, 
as  he  might  be  advised,  against  such  of  the  legatees  as  had  received 
payment  on  account  of  their  respective  legacies,  and  directed  that 
he  and  the  legatees,  out  of  whose  funds  he  was  to  be  paid  in  part, 
should  be  at  liberty  to  apply  to  the  Court,  according  to  their  respec- 
tive rights  and  interests,  with  regard  to  the  testator's  estate  remain- 
ing outstanding,  as  and  when  the  same  should  be  gotten  in  aud 
received. 

It  is  to  be  observed,  that  when  a  decree  directs  enquiries  as  to 
the  next  of  kin,  creditors,  &c.,  it  is  not  usual  for  the  Master,  in  his 
report,  to  notice  any  creditors  except  those  who  come  in  under  the 
decree.  He  merely  states  the  claims  which  have  been  proved,  tak- 
ing no  notice  of  the  possible  claims  of  others,  who,  whether  entitled 
or  not,  did  not  come  in.^  Where,  however,  under  a  decree  directing 
an  account  of  the  proceeds  of  a  joint  adventure  (pronounced  upon 
a  biU  filed  by  one  partner  on  behalf  of  himself  and  all  the  others), 
in  which  an  enquiry  was  directed  as  to  who  were  concerned  with 
the  plaintiff  in  the  adventure,  with  the  usual  direction  as  to  adver- 
tisements, the  Master  not  only  reported  those  who  had  come  in,  but 
proceeded  to  state  the  names  of  several  other  persons,  who,  though 
they  had  not  come  in,  were  nevertheless  considered  by  him  entitled 
to  shares  of  the  fund ;  the  Master  of  the  Eolls,  Sir  W.  Grant,  on 
further  directions,  decreed  an  account  to  be  taken,  not  only  of 
what  was  due  to  those  who  had  come  in,  but  of  what  sums  had 
been  paid  by  the  defendant,  before  the  suit  was  instituted,  to  the 
other  persons  who  were  reported  to  be  entitled  to  shares,  but  who 
had  not  come  in,  and  of  what  remained  in  the  hands  of  the  defend- 
ant, beyond  what  had  been  so  paid  him  ;  but  Lord  Eldon  appears  to 
have  held  that  part  of  the  decree  to  be  wrong,  and  to  have  consid- 
ered that,  by  analogy  to  the  case  of  creditors,  the  parties,  who  did 
not  come  in,  ought  to  be  excluded  from  the  benefit  of  the  decree. 

In  the  above  case.  Lord  Eldon  observed,  that  it  was  clear,  by 
analogy,  that  if  creditors  did  not  come  in,  and  were  excluded  from 
the  benefit  of  the  decree,  "  that  would  not  prevent  another  biU, 
having  due  regard  to  costs,"  &c.  With  reference  to  this  observation; 
it  may  be  observed,  that  the  rule  of  the  Court  is,  that  the  distribu- 

1  Good  V.  Bl^'witt,  19  Ves.  336. 
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tion  of  property,  under  the  decree  of  the  Court,  amongst  persons 
found  by  the  Master's  report  to  be  entitled,  does  not  conclude  the 
rights  of  persons  who  have  an  equal  or  paramount  title  to  those 
amongst  whom  the  distribution  has  taken  place  ;^  such  are  only 
precluded  from  taking  the  benefit  of  the  decree  under  which  the 
distribution  has  been  made,  and  they  may,  notwithstanding  that 
decree,  file  another  bill  against  the  persons  who  have  taken  the 
property  under  it,  to  compel  them  to  refund.  Thus,  after  a  distri- 
bution of  the  estate  of  a  deceased  person  has  taken  place  under  a 
decree  in  a  creditor's  suit,  a  creditor,  who  has  not  come  in  under  the 
decree,  may  sustain  a  suit  against  the  creditors  in  an  inferior  or  in 
an  equal  class  with  himself,  to  compel  them  to  contribute,  out  of 
what  they  have  received  under  the  decree,  towards  payment  of  his 
demand.  So,  after  a  distribution  of  the  property  of  an  intestate, 
amongst  the  persons  who  have  been  found  by  the  Master's  report 
to  be  the  next  of  kin  of  the  intestate,  persons  claiming  to  be  next 
of  kin,  either  in  opposition  to,  or  conjunction  with,  those  amongst 
whom  the  distribution  has  been  made,  may  maintain  a  suit  against 
them,  for  the  purpose  of  compelling  them  to  refund  what  they  have 
received.  Such  a  suit,  however,  can  only,  after  a  distribution,  under 
a  decree,  be  filed  against  the  parties  who  have  partaken  of  the  dis- 
tribution ;  it  cannot  be  filed  against  the  executor,  or  administrator, 
or  other  person  who  has  acted  under  the  direction  of  the  Court  in 
distributing  the  fund,^  for  the  Court  will  not  permit  a  party  who 
has  acted  in  pursuance  of  its  decree  in  distributing  a  fund,  to  be 
afterwards  charged  for  what  he  has  done  pursuant  to  its  directions  ; 
therefore,  after  a  distribution  of  assets  has  taken  place  under  a  de- 
cree ascertaining  the  rights  of  legatees  (in  pursuance  of  which 
advertisements  have  been  published  for  all  persons  interested  to 
come  in  and  prove  their  claims  before  the  Master),  a  biU,  filed  by  a 
legatee  against  the  executor,  to  render  him  liable  for  what  has  been 
distributed  under  the  decree,  will  be  dismissed,  although  it  appears 
that  the  legatee  filing  the  bill  was  ignorant  of  the  former  decree 
and  proceedings.^ 

It  is  to  be  observed,  however,  that  although  a  party  making  a 

1  See  David  v.  Frowd,  1  M.  &  K.  200  ;  Gillespie  v.  Alexander,  3  Euss.  130  ;  Sawyer  v.  Birchmore, 

1  Keen,  391. 
3  IS  vr«ir2  bYrTt  ;  see  also  Pooley  v.  Ray,  1  P.  Wns.  365  ;  BrooM..  B^yr^Us,  1 
B^  C.  C.  188  ;  2  Dick.  603,  S.  C. ;  and  Dmglas  v.  Clay,  1  Dick.  394  ;  Kenyon  v.  WortHngton,  2 

Dick  .668. 
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distribution  under  a  decree  will  be  protected  in  what  he  has  done, 
and  the  Court  will  compel  parties  claiming  a  share  in  the  distribu- 
tion by  a  new  suit,  to  admit  the  demand  ascertained  under  its 
authority  in  the  old  suit,  to  be  a  just  demand,  to  the  extent  allowed 
by  the  Court  in  the  administration  of  assets,  such  parties  will  not 
be  bound  by  any  account  of  the  assets  taken  under  a  decree  made 
in  a  suit  instituted  by  a  single  creditor,  not  on  behalf  of  himself 
and  others.1  A  creditor,  therefore,  or  a  legatee,  who  is  entitled  to 
the  assets  of  a  deceased  debtor  or  testator,  after  payment  of  the 
debts,  &c.,  may,  after  a  decree  in  such  a  suit,  file  another  bill  agaiost 
the  personal  representative  for  an  account  of  the  assets,  and 
although  in  prosecuting  the  accounts  of  such  suit,  such  creditor  or 
legatee  will  be  compelled  to  allow  the  demands  admitted  by  the 
Court  in  the  former  suit,  he  will  not  be  bound  by  any  account  of 
the  property  taken  in  his  absence.^ 

This,  however,  is  confined  to  cases  in  which  the  first  suit  was  in- 
stituted by  a  single  creditor,  for  the  payment  of  his  own  demand 
alone,  and  will  not  be  applicable  to  cases  in  which  the  original  de- 
cree was  made  in  a  suit  instituted  by  a  creditor,  on  behalf  of  him- 
self and  others,  for  a  general  administration  of  assets.^ 

But  although  the  distribution  of  property,  under  a  decree  of  the 
Court,  amongst  persons  found  to  be  entitled,  does  not  conclude  the 
rights  of  persons  who  have  an  equal  or  paramount  title,  yet  the 
Court  wiU  not  assist  such  persons  who,  with  full  notice  of  the  pro- 
ceedings in  the  suit  wherein  the  fund  was  distributed,  have  neglected 
to  prosecute  their  claims  :  and,  therefore,  where,  after  a  distribution 
had  taken  place  in  a  suit,  by  the  next  of  kin  of  an  intestate,  amongst 
the  individuals  who  had  come  in  under  the  decree^  and  established 
their  claim  as  next  of  kin,  and,  after  a  lapse  of  two  years  from  the 
distribution,  a  second  biU  was  filed  by  persons  claiming  also  to  be 
next  of  kin,  praying  that  the  otheis  might  refund,  and  it  appeared 
clearly,  by  the  evidence,  that  the  plaintiffs  in  the  second  suit  knew 
of  the  proceedings  in  the  first  while  they  were  in  progress,  but 
neglected  to  prosecute  their  claim  under  the  decree,  the  Master  of 
the  EoUs  dismissed  the  second  bill,  with  costs.* 

1  Lord  Red.  ]35,  139. 

2  Ibid 

3  David  V.  /■'rowd,  1  M.  &  K.  200. 

4  Sawyer  v.  Birchuiore,  1  Keen.  391, 
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It  is  also  to  be  obsei'ved,  that  when  a  party,  who  has  not  come  in 
under  a  decree,  seeks  to  compel  those  who  have  benefitted  by  the 
distribution  which  has  taken  place  under  the  decree  to  refund,  he 
cannot  proceed  against  one  only  for  the  whole  amount  of  his  de- 
mand, but  he  must  proceed  against  them  all,  in  order  that  they  may 
all  be  compelled  to  contribute  in  proportion  to  what  they  have  re- 
ceived ;^  and  upon  this  principle  the  Court  acted  in  Gillespie  v. 
Alexander,^  before  referred  to,  where  a  partial  distribution  had 
taken  place  under  the  decree,  amongst  some  of  the  legatees,  and 
there  were  left  in  Court  certain  funds,  which  were  directed  to  be 
appropriated  to  the  legatees  who  had  not  been  paid,  and  afterwards 
a  creditor  obtained  perndssion  to  go  in  before  the  Master,  to  prove 
his  debt,  which  he  proved  accordingly.  Lord  Eldon  was  of  opinion 
that  the  creditor  was  only  entitled  to  take  out  of  the  fund  in  Court, 
which  had  been  appropriated  to  the  payment  of  the  unpaid  legatees, 
such  a  proportion  of  his  debt  as  the  amount  of  the  legacies  unpaid 
bore  to  the  other  legacies,  which  had  been  paid.  The  principle  in 
Gillespie  v.  Alexander,^  was  afterwards  acted  upon  by  Lord  Lynd- 
hurst,  in  Greig  v.  Sovimerville*  in  which  a  suit  had  been  instituted 
to  administer  the  personal  estate  of  an  intestate,  and  the  Master 
reported  that  no  debts  had  been  proved  ;  whereupon  a  decree  was 
made,  on  further  directions,  in  1817,  apportioning  the  whole  residue 
amongst  the  plaintiff  and  the  other  next  of  kin.  The  plaintiff  being 
an  infant,  his  share,  amounting  to  four-ninths  of  the  fund,  was  re- 
tained, and  carried  to  his  separate  account ;  and,  in  1825,  a  foreign 
prince  claiming  to  be  a  creditor  of  the  intestate,  petitioned  for  leave 
to  prove  his  debt  against  the  fund  which  had  been  carried  to  the 
separate  account  of  the  plaintiff",  who,  coming  of  age  soon  after,  ap- 
plied to  have  the  fund  paid  out, — upon  hearing  the  application. 
Lord  Lyndhurst  held,  that  if  the  debt  should  be  established,  it 
must  be  restricted  to  the  proportion  which  the  plaintiff's  share  bore 
to  the  whole  amount  distributed,  and  after  reserving  a  sum  equal  to 
four-ninths  of  the  claim,  he  directed  the  residue  of  the  fund  to  be 
paid  out  to  the  plaintiff. 

A  creditor  or  other  claimant  desirous  of  coming  in  before  the 
Master  to  prove  his  debt  or  to  establish  his  claim,  after  a  report  has 

1  David  V.  Frawd,  ubi  ffup, 

2  8  Russ.  130. 

3  S  Buss,.  130. 

4  i  K.  .V  M.  338. 
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been  made,  must  move  the  Court,  stating  the  reason  of  his  not  hav- 
ing come  in  within  the  time  limited  by  the  advertisement,  and 
praying  to  be  at  liberty  now  to  establish  his  claim  j^  this  motion 
must  be  supported  by  the  affidavit  of  the  claimant. 

Where  a  person,  who  claimed  to  be  a  creditor,  but  had  omitted  to 
come  in  imder  the  decree,  resided  out  of  the  jurisdiction,  and  peti- 
tioned to  have  his  claim  referred  to  the  Master,  the  Court  made  the 
order,  upon  his  giving  security  for  the  costs.^ 

The  creditor  may  be  cross-examined  upon  his  affidavit.'  In 
allowing  costs  to  creditors  the  Master  is  to  allow  to  each  creditor 
the  costs  of  proving  and  attending  on  his  own  claim  only.*  Our 
Order  225  provides  that  "  The  costs  of  proving  such  claims  are,  in 
the  discretion  of  the  Master,  to  be  allowed  to  the  creditor  proving 
the  same  and  added  to  their  debts  respectively,  or  to  be  disallowed. 
And  ia  case  of  their  being  allowed,  they  may  be  allowed  in  gross,  in 
place  of  taxed  costs." 

With  regard  to  the  enquiry  as  to  the  heirs  or  next  of  kin,  any 
person,  at  the  time  appointed  by  the  Master  and  inserted  in  the 
advertisement,  who  believes  himself  to  sustain  either  of  these 
characters,  files  his  claim  and  affidavit  supporting  it.  This  affidavit, 
however,  is  not  to  be  received  as  sufficient  proof,  this  claim  must  be 
subsequently  established  by  proper  viva  voce  evidence,  unless,  by 
consent,  affidavits  are  used  instead. 

A  person  claiming  as  heir  at  law,  shows  his  title  by  means  of  a 
pedigree,  which  pedigree  is  proved  by  registers  of  burials  and  births, 
and  the  parties  named  in  the  certificates  are  identified  with  the 
persons  through  whom  the  claimant  derives  his  title.  Where  it  is 
impossible  to  obtain  this  strict  proof  of  pedigree*  entries  in  family 
Bibles,  inscriptons  on  tombstiones,  and  even  the  declarations  of 
deceased  relatives  are,  under  circumstances,  received  as  evidence.^ 
The  succession  to  real  property  is  regulated  by  the  laws  of  the  country 
where  the  land  lies.^ 

1  2  Smith,  270. 

2  Drever  v.  Maudesley,  5  Russ.  11 

3  Cast  V.  Poyser,  26  L,  J.  Oh.  353. 
1  Hare  v.  Rose,  2  Vea.  S.  658. 

5  See  chapter  on  Evidence. 

6  Brodie  v.  Barry,  2  V.  &  B.  131. 
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If  a  party  seeks  to  establish  his  claim  as  one  of  the  next  of  kin  of 
an  intestate,  he  proves  his  relationship  to  the  intestate  by  the  same 
description  of  evidence  as  is  used  to  prove  heirship.  If  one 
claimant  has  established  the  genealogy  down  to  a  certain  person, 
any  claimant  may  take  up  his  proof  from  that  point. 

11.  Proceedings  after  Advertisement. 

At  the  time  appointed  by  the  advertisement,  attend  at  the  Master's 
office;  produce  and  file  an  affidavit  of  its  due  publication,  and  of  the 
slips  having  been  mailed  {if  this  direction  were  made),  and  the  Master 
will  proceed  on  the  claims,  or  on  the  evidence  as  to  the  heirship,  or 
relationship. ' 

Our  Order  224  provides  that  "  The  Master  is  to  proceed  on  the 
claims  brought  in  before  him,  pursuant  to  such  advertisement, 
without  further  notice,  and  may  examine  witnesses  in  relation 
thereto  at  the  time  appointed  in  the  advertisement,  or  thereafter, 
as  he  sees  fit ;  and  he  is  to  allow,  or  disallow,  or  adjourn  the 
claims,  as  to  him  seems  just." 

A  person  coming  in  to  claim,  under  a  decree  as  creditor,  must 
bring  in  an  affidavit  shewing  the  nature  of  the  debt  or  claim. 
Such  affidavit,  however,  is  not  intended  as  evidence  to  the  Master,  in 
proof  of  the  debt,  and  must  not  be  used  by  him  as  such.  "  The  mean- 
ing of  the  practice  is,  that  a  person  shall  not  come  here  and  claim  a 
debt,  without  giving  that  assurance  that  it  is  due,  which  arises 
from  his  affidavit,  which,  also,  if  the  debt  is  contested,  affords  a 
protection  against  the  conclusion  from  other  evidence  that  it  is  due, 
when  the  contrary  may  be  within  the  knowledge  of  the  party  him- 
self ;  but  where  the  debt  is  contested,  no  attention  is  to  be  given  to 
the  affidavit."^ 

It  may  be  mentioned,  in  this  place,  that  a  plaintiff  in  a  credit- 
or's suit,  will  be  required  to  prove  his  debt  before  the  Master,  under 
the  decree ;  ^  and  where  the  decree  directed  an  account  of  the  es- 
tate of  the  plaintiff's  testator,  come  to  his  hands,  and  of  his  debts, 
dc,  and  that  the  creditors  should  come  in  before  the  Master  and 
prove  their  debts,  and  the  Master  doubted  whether  he  could  admit 

1  Per  Lord  EWon,  in  Fladong  v.  Wititer,  19  Vcs.  199. 

2  Setot)  on  Decrees,  55, 
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the  plaintiff  as  a  creditor  to  prove  a  debt  due  to  himself,  Lord 
Hardwicke  directed  that  the  plaintiff  should  be  at  liberty  to  go  in 
before  the  Master  and  prove  his  debt,  and  that  the  Master  should 
examine  him  relating  thereto,  notwithstanding  he  was  a  party.^ 

If  it  should  be  found  necessary  to  examine  any  witness,  either 
for  or  against  the  claim,  such  witness  may  be  examined. 

It  seems,  however,  that  in  supporting  charges  in  the  Master's 
office,  the  strict  rules  of  evidence  are,  by  mutual  understanding, 
frequently  dispensed  with,  and  that  bonds,  deeds,  notes,  and  other 
secm-ities,  are  almost  invariably  proved  by  affidavit,  recourse  being 
had  to  the  examination  of  witnesses  in  very  contested  cases  only, 
or  where  fraud  is  suspected.^ 

It  may  be  observed  here,  that  where  a  person,  not  a  party  to  the 
suit,  carries  in  a  claim  before  the  Master,  under  the  decree,  the 
party  representing  the  estate  out  of  which  the  claim  is  made,  has 
a  right  to  the  benefit  of  any  defence  which  he  could  have  made,  if 
a  bill  had  been  filed  by  the  claimant  in  equity,  or  an  action  had 
been  brought  at  law  to  establish  such  claim.  Therefore,  as  we 
have  seen,  an  executor  may,  in  the  Master's  office,  set  up  the 
Statute  of  Limitations  as  a  bar  to  a  claim  by  a  creditor  under  the 
decree,  provided  such  claim  was  within  the  operation  of  the  statute 
before  the  decree  was  pronounced.^  So,  also,  if  it  is  objected  that 
a  person  is  not  a  creditor  for  a  valuable  consideration,  that  ques- 
tion may  be  entered  into  in  the  Master's  office,  and  afterwards 
come  before  the  Com-t  upon  appeal.* 

With  reference  to  the  effect  of  the  Statute  of  Limitations,  in 
barring  a  claim  brought  in  by  a  creditor  under  a  decree,  it  may  be 
mentioned  that  in  Sterndale  v.  Hankinson,^  it  was  determined  that 
where  a  bill  is  filed,  by  a  creditor,  on  behalf  of  himself  and  all 
others,  every  creditor  has  an  inchoate  interest  in  the  suit  from  the 
moment  the  biU  is  filed,  and,  from  that  moment,  time  does  not  run 
against  him  ;  so  that  a  simple  contract  creditor,  coming  in  under 
a  decree  made  in  such  a  suit,  was  admitted  to  prove,  although 

1  Setmnan  v.  NarrUs,  1  Dick.  259 

2  2  Smith,  301. 

3  It  seems  also,  that  the  Statute  may  be  set  up  in  tlie  Master's  office  as  well  by  another  creditor  or 

legatee,  as  by  the  personal  representative ;  Shewen  v.  Vanderliorst,  1  R.  &  M,  347  ;  ied  q^tery, 
whether  it  can  be  set  up  by  the  Master?    ibid. 

4  Per  Lord  Hardwicke,  in  Peacock  v.  Monkj  1  Ves.  127 — 131. 
a  1  Sim.  393. 
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there  had  been  a  lapse  of  more  than  six  years  between  the  filing  of 
the  bill  and  the  decree.  It  is  to  be  observed,  however,  that  the 
case  occurred  before  the  statute,'  and  that  the  claimant  was, 
moreover,  a  creditor  by  simple  contract.  Since  that  period,  how- 
ever, the  statute  3  &  4  "W.  4,  c.  27,  s.  40,  has  been  passed,  which 
operates  as  a  positive  bar  to  all  actions,  suits,  or  other  proceedings, 
for  the  recovery  of  any  sum  of  money  secured  by  any  mortgage, 
judgment,  or  lien,  or  otherwise  charged  upon  or  payable  out  of  any 
land  or  rent,  at  law  or  in  equity,  or  any  legacy,  but  within  twenty 
years  next  after  a  present  right  to  receive  the  same  shall  have 
accrued,  &c. ;  and  it  has  been  held  that  a  petition  for  leave  to  go 
in  under  a  decree,  to  prove  a  debt  before  a  Master,  is  a  proceeding 
within  the  meaning  of  the  above  section.^  The  effect  of  the  above 
alteration  in  the  law,  therefore,  is  to  prevent  all  debts  being  proved 
before  the  Master,  under  a  decree,  after  the  period  limited  by  the 
above  section,  in  cases  where  they  operate  as  charges  upon  land  or 
rents  and  all  legacies,  leaving,  however,  the  case  of  simple  contract 
debts  upon  the  footing  on  which  they  stood  previous  to  the  statute. 

Where  the  Master  is  satisfied  that  the  claim  is  properly  made 
out,  he  marks  it  in  his  book  as  "allowed,"  and  it  will  then  form 
an  item  in  his  report,^  and  the  opinion  of  the  Court  upon,  the  pro- 
priety of  the  Master's  determination  may  be  taken  by  appealing 
from  the  report  allowing  the  claim. 

With  regard  to  the  costs  of  parties  proving  claims  or  accounting 
in  the  Master's  ofiice,  our  Court  has,  by  a  series  of  orders, 
changed,  in  several  material  points,  the  old  practice  in  England. 
These  will  be  pointed  out  when  the  method  of  taking  accounts  be- 
fore the  Master  is  enquired  into. 

Where  the  plaintiff,  sueing  on  behalf  of  himself  and  the  other 
next  of  kin  of  an  intestate,  alleges  in  his  bill,  but  does  not  prove, 
that  the  next  of  kin  are  too  numerous  to  be  made  parties  by  name, 
the  Court  will  either  allow  the  cause  to  stand  over,  or  will  direct 
an  enquiry  by  the  Master  as  to  the  next  of  kin.* 

1  3  &  4  W.  4,  c.  27. 

2  Berrin^ton  v.  Evans,  I  Y,  &  Col.  444  ;  s.  24  of  U.  C.  C.  Stat.  Ch.  88  is  a.  copj'  of  this  section  in  th« 

Imp.  Stat. 

3  Bennett,  64. 

4  MusKVmon  r.  Snider,  3  Grant,  168. 
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12.  Enquiries  as  to  Legacies  and  Annuities. 

It  is  to  be  observed,  that  the  course  of  proceeding  by  advertise- 
ments to  invite  persons  having  claims  to  come  in  under  a  decree, 
is  resorted  to  in  those  eases,  only,  in  which  it  is  unknown  who  the 
parties  are,  who  may  have  such  claims,  or  rather  where  it  is  pos- 
sible that  claimants  may  exist  besides  those  who  are  already 
known.  When  all  the  persons  who  can  claim  are  ascertained,  or 
capable  of  being  ascertained,  without  such  a  proceeding,  it  will,  of 
course,  be  unnecessary  to  resort  to  it ;  therefore,  when  the  Master 
is  ordered  to  take  an  account  of  the  legacies  or  annuities  given  by 
a  will,  no  advertisement  need  be  inserted  in  the  public  papers  for 
such  legatees  to  come  in  (unless  the  legacy  is  given  to  persons  con- 
stituting a  class,  in  which  case  it  may  be  necessary  to  ascertain, 
by  advertising,  who  the  parties  constituting  that  class  are),  because 
the  legacies  or  annuities  will  appear  by  the  will.  If  any  of  the 
legatees  have  been  paid,  it  is  necessary  that  their  receipts,  for  each 
legacy,  or  other  proper  evidence  of  payment,  should  be  produced, 
to  authorise  the  Master  to  report  that  such  have  been  paid ;  and 
the  same  observations  will  apply  to  annuities. ^ 

It  may  here  be  mentioned  that  legatees  are  not  necessary  par- 
ties, defendants,  in  an  administration  suit.^  And  no  interest  is 
allowable  in  respect  of  arrears  of  an  annuity.^ 

13.  Method  of  Taking  Accounts  in  the  Master's  Office. 

The  Master  having  on  the  warrant  "  to  consider  "  directed  the 
accounting  party  to  bring  in  his  account  on  a  certain  day  named 
in  the  direction  and  entered  in  his  book,  the  party  so  directed  is 
at  the  time  appointed  to  bring  it  in  verified  by  af&davit.  Our  Or- 
der 227  provides  that  the  accounting  party  is  to  bring  in  his 
account  in  the  form  of  a  debtor  and  creditor  account.  It  is  usual 
for  the  Master  in  partnership  cases,  when  considering  the  decree, 
to  proceed  upon  Order  228,  which  provides  that  "  The  Master,  if 
he  thinks  fit,  may  direct  that,  in  taking  accounts,  the  books  of 
account,  in  which  the  accounts  required  to  be  taken  have  been 
kept,  or  any  of  them,  be  taken  as  prima  facie  evidence  of  the  truth 

1  Bennett,  60. 

2  Harrinon  v.  Shaw,  2  Cham.  R.  44 

3  Ooldimith  v.  Goldmtith,  17  Grant,  213. 
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of  the  matters  therein  contained,  with  liberty  to  the  parties  inter- 
ested to  take  such  objection  thereto  as  they  may  be  advised."  On 
the  -warrant  "  to  consider,"  the  Master  makes  an  entry  in  his  book 
reserving  further  directions. 

The  account  having  been  brought  in  with  an  af&davit  which  is 
to  be  referred  to  as  an  exhibit,  and  is  not  to  be  annexed  thereto,^ 
it  is  usual  for  the  opposite  party  to  bespeak -a  copy  before  proceed- 
ing upon  it.^  The  opposite  party  is  entitled  to  time  to  examine 
the  account  and  affidavit  to  ascertain  whether  or  not  they  are 
prepared  in  conformity  with  the  directions  and  practice.  The 
Master  has  power  to  direct  how  and  at  what  time  the  party  object- 
ing shall  make  his  objection ;  but  it  will  be  found  that  on  the 
whole  it  is  more  expeditious  and  less  expensive  to  appoint  a  time 
when  the  parties  shall  attend  before  him  for  the  purpose  of  object- 
ing. This  is  better  than  appointing  a  day  "to  proceed,"  because 
on  such  a  direction  the  accounting  party  may  subpoena  witnesses  ; 
and  if  it  should  appear  that  the  account  requires  amendment,  in- 
convenience and  loss  will  follow.  If,  at  the  time  appointed  for 
objecting,  no  objection  be  made,  the  Master  then  appoints  a  time 
to  proceed.  Where  the  account  is  not  in  the  form  prescribed,  it 
is  in  the  discretion  of  the  Master  to  certify  that  it  is  insufficient, 
and  the  accounting  party  may  be  proceeded  against  for  contempt 
in  the  usual  way.  But  this  course  should  not  be  taken  unless  the 
party  is  contumacious. 

The  account  having  been  properly  brought  in,  the  next  step, 
according  to  the  usual  practice  as  laid  down  in  the  books,  is  for 
the  opposite  party  to  surcharge.  This  is  done  where  it  is  thought 
"that  the  accounting  party  has  omitted  to  charge  himself  with 
moneys  or  property  which  he  has  received,  or  but  for  wilful  neg- 
lect or  default  he  might  have  received ;  the  proceeding  is  called 
"  surcharging,"  and  the  notice  required  to  be  given  to  the  account- 
ing party  is  called  a  "surcharge."  The  "record"  to  be  tried 
before  the  Master  is,  in  reality,  incomplete  until  this  is  filed;  and 
the  practice  has  been  to  require  it  to  be  filed  before  the  account  is 
proceeded  upon ;  but  it  will  be  found  more  convenient  in  most 

1  cm.  2^. 

2  Persons  entitled  to  attend  have  a  right  to  take  copies  of  all  writings  and  documents  bronght 

into  the  Master's  oifice  by  any  party  to  the  reference,  2  Smith,  112  ;  but  they  must  be  supplied 
by  the  Master,  otherwise  they  will  not  be  allswed  on  taxation. 
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cases  for  the  Master  to  direct,  on  the  warrant  "  to  consider,"  that 
the  parties  he  at  liberty  to  surcharge  when  the  accounting  party 
has  closed  his  evidence  on  the  items  of  his  account ;  because  it 
frequently  happens  that  the  information  on  which  a  sui'charge  can 
only  be  framed  is  obtainable  in  no  other  way  than  on  an  investi- 
gation in  the  Master's  oiSce  of  the  accounts.  The  consideration, 
therefore,  of  the  "  surcharge  "  will  be  deferred  until  the  practice 
on  the  accounts  is  explained. 

The  next  appointment,  where  the  items  of  the  account  are  nu- 
merous, should  be  "  to  query  items."  The  object  of  this  is  to 
ascertain,  before  expense  is  incurred  in  preparing  proof,  what  items 
the  opposite  party  will  admit.  Order  232  provides  that  "  Before 
proceeding  to  the  hearing  and  determining  of  a  reference,  the 
Master  may  appoint  a  day  in  the  meantime,  if  he  thinks  fit,  for 
the  purpose  of  entering  into  the  accounts  and  enquiries,  with  a 
view  to  ascertaining  what  is  admitted  and  what  is  contested  be- 
tween the  parties."  And  Order  233,  that  "  Where  the  Master  has  _ 
omitted  to  appoint  a  day  for  the  purposes  mentioned  in  Order  232, 
he  may  grant  to  the  party  bringing  in  accounts  a  warrant  to  pro- 
ceed on  the  same,  for  the  purposes  aforesaid  :  such  warrant  to  be 

underwritten  as  follows  :     '  On  leaving  the  accounts  of , 

&c. ;  and  take  notice  that  you  are  required  to  admit  the  same,  or 
such  parts  thereof  as  you  can  properly  admit.'  "  And  for  tae 
purpose  of  enfording  admissions  where  they  can  be  made  without 
detriment  to  the  interests  of  the  objecting  party,  Order  234  pro- 
vides that  "  Where  it  becomes  necessary  to  adduce  evidence,  or  to 
incur  expenses  otherwise  in  establishing  or  proving  items  of 
account,  or  other  matters  which,  in  the  judgment  of  the  Master, 
ought,  under  all  the  circumstances,  to  have  been  admitted  by  the 
party  sought  to  be  charged  therewith,  and  which  the  party  has 
refused  to  admit,  the  Master,  before  making  his  report,  is  to  pro- 
ceed to  tax  such  costs,  occasioned  by  such  refusal,  as  shall  appear 
to  have  been  reasonable  and  just,  and  shall  state  in  his  report  the 
amount  of  such  costs,  and  how  the  same  were  occasioned."  And 
Order  235,  that  "  The  party  to  whom  costs  are  payable  under 
Order  234,  is  to  be  entitled,  upon  the  Master's  report  becoming 
absolute,  to  the  process  of  the  Court  to  compel  payment  thereof, 
as  in  other  cases."  Order  236  provides  that  "Where  the  party 
entitled  to  receive  the  general  costs  of  the  cause  is  the  party  or- 
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dered  to  pay  costs  under  Order  234,  he  is  at  liberty  to  deduct  such 
costs  from  the  general  costs,  where  the  general  costs  and  the  in- 
terlocutory costs  are  between  the  same  parties." 

It  may  be  mentioned  here,  that  a  party  conducting  an  account 
before  the  master  is  not  limited  to  one  charge.  If,  after  his  charge 
is  allowed,  he  discovers  other  items,  with  which  the  accounting 
party  is  chargeable,  Jie  .may  either  amend,  his  charge,  or  carry  in 
a  further  charge,  and  this  he  may  do  as  often  as  may  be  necessary. 
In  Napier  v.  Staples,^  in  Ireland,  under  decree  for  an  account,  the 
plaintiff  had  examined  the  defendant  on  three  successive  sets  of 
interrogatories,  and  had  filed  a  charge,  which  he  amended  three 
times,  and  had  then  sued  out  a  commission  and  examined  wit- 
nesses. He  afterwards  filed  a  further  charge,  and,  after  various 
delays,  applied  to  the  Master  of  theEoUs  for  liberty  to  file  a  sixth, 
which  was  refused ;  but,  upon  appeal,  the  Lord  Chancellor,  Sir  A. 
Hart,  gave  him  leave-  to  file  it,  observing—"  I  am  not  aware  that 
there  exists  any  rule,  such  as  has  been  assumed,  that,  in  taking 
the  account,  a  uniform  series  of  proceedings  is  to  be  followed — a 
charge,    discharge,    and   examination,    and   the    subject   is   then 

dropped." "It  is  not  the  course,  in  England,  to  comprise  every 

thing  in  the  first  charge  ;  on  the  contrary,  in  the  majority  of  cases, 
the  plaintiff,  after  he  has  brought  in  his  charge,  looks  to  the  ex- 
amination of  the  defendant  to  furnish  him  with  further  items  ;  the 
Court  always  taking  care,  and  this  is  the  true  principle,  to  indem- 
nify the  opposite  party,  and  to  guard  against  vexatious  irregularity, 
by  making  the  party  pay  all  the  costs  incurred  through  his  irregu- 
larity or  delay."  His  Lordship  afterwards  said — "  I  do  not  lay 
any  stress  upon  the  point,  whether  the  plaintiff  knew  of  the  exist- 
ence of  this  item  or  not ;  I  think  that  it  is  not  material.  Equity 
would  not  deserve  the  name,  if  it  acted  on  a  form  to  shut  out  a 
just  claimant,  because  he  came  late,  whether  his  doing  so  was 
optional  or  involuntary.  But  the  same  equal  justice  that  admits 
the  plaintiff's  further  charge,  gives  the  defendant  a  further  oppor- 
tunity to  discharge  himself,  and  the  order  must  be  so.  The  de- 
fendant must  have  an  opportunity  of  explaining  his  case,  by  evi- 
dence, and  his  denial  of  the  receipt  of  this  sum,  by  affidavit,  will 
havd  very  great  weight  in  determining  it."'' 


1  1  Moll.  228. 

2  1  Moll.  231. 
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14.  Proceedings  in  the  Appointment  to  Query  Items. 

At  the  time  appointed,  the  Master  enters  in  his  book  the  items  to  be 
vouched  by  their  numbers  and  amounts,  thus  : 

Proceeding  in  Schedule  A  Filed : 

No.l $100  00 

No.  2 200  00 

No.  3 300  00 

It  is,  of  coui'se,  convenient  to  have  the  whole  schedule  thus 
entered  at  once,  as  this  saves  trouble  in  referring  to  it  subsequently; 
but  where  the  items  are  numerous,  this  is  sometimes  difficult 
to  do. 

If  No.  1  is  allowed  by  the  opposite  party,  on  examining  the 
voucher  offered  by  the  accounting  party,  the  Master  marks  it  with 
the  word  "Allowed,"  thus: 

No.  1.— Allowed $100  00 

If  the  voucher  for  No.  2  is  not  satisfactory  to  the  opposite  party, 
or  to  the  Master,  he  marks  it  thus  : 

No.  2 ?$200  00 

It  may  here  be  remarked  that  there  are  four  marks  which  the 
Master  will  find  it  convenient  to  adopt — "  ?" — "V"—"  Allowed" — 
and  "  Disallowed."  The  first  is  used  as  already  mentioned  ;  the 
second  is  used  when  such  evidence  has  been  given  as  makes  a 
good  prima  facie  case  in  favor  of  the  item,  and  on  which  the  item 
will  be  allowed,  unless  the  opposite  party  rebuts  the  case  made, 
and  this  mark  "V"  (meaning  "vouched")  will  stand  until  this 
item  is  fully  disposed  of,  when  the  mark  "Allowed,"  or  "Disal- 
lowed," will  be  substituted,  as  the  case  may  be.  The  mark 
"  Allowed"  is  not  used  until  all  the  evidence  affecting  the  item  is 
given,  and  the  Master,  after  discussion,  gives  his  judgment  on  it — 
this,  so  far  as  he  is  concerned,  is  final,  unless  he  sees  fit,  on  cause 
being  shewn,  to  review  the  item,  or  receive  further  evidence.  The 
mark  "Disallowed"  is  used  in  the  same  way. 
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Many  of  the  items  in  the  Master's  Book  will,  at  the  end  of  a 
reference,  have  attached  to  them  the  following  marks,  if  this  prac- 
tice be  followed  : 

No.  1.— Allowed V  ?  $100  00 

No.  2.— Disallowed V  ?    200  00 

— for  when  such  evidence  is  given  upon  a  general  item  as  amounts 
to  pnma  facie  proof,  the  Master  draws  his  pen  through  the  "?," 
and  adds  the  letter  "  V"^ — and  when  the  item  is  allowed  or  disal- 
lowed, he  draws  his  pen  through  the  "  V,"  and  adds  the  word 
"  Allowed"  or  "Disallowed,"  as  the  case  may  be. 

Where  the  account  has  been  queried,  the  Master  appoints  a  time 
"to  proceed."  This  means  that  the  accounting  party  is  then  to 
adduce  evidence  to  establish  the  items  of  the  account  which  have 
been  queried.  The  "account"  is  spoken  of  in  the  English  prac- 
tice as  the  "discharge." 

The  account  is  vouched  by  the  production  of  the  proper  vouchers, 
such  asreceipts,&e.,  which  documents,  when  produced,  are  marked 
by  the  Mastel:  with  the  initials  of  his  name,  as  a  token  of  his  in- 
spection or  allowance  of  them.  It  seems  that  the  party  producing 
vouchers  does  so  at  his  peril,  and  that  the  Master  is  bound  to  admit 
them  in  evidence,  unless  the  other  side  can  lay  a  reasonable  ground 
to  shew  that  the  voucher  in  question  can  be  impeached,  of  which 
the  Master  is  to  judge. ^ 

In  a  case  in  Ireland,  Sir  Anthony  Hart,  L.  C,  states  the  prac- 
tice in  England,  where  the  item  exceeds  40s.,  for  the  executor  to 
produce  the  voucher,  and  to  verify,  by  affidavit,  the  payment  of 
the  sums  therein  specified ;  and  then,  if  no  objection  is  made,  the 
Master  gives  the  executor  credit  in  the  account.  But  if  any  party 
objects,  the  Master  then  requires  the  affidavit  of  the  person  who 
received  the  money ;  and  if  this  cannot  be  had,  he  then  requires 
the  affidavit  of  some  person  to  verify  the  signature  of  the 
voucher.  ^ 

It  is  to  be  observed,  that  the  necessity  for  -producing  the  proper 
vouchers  in  support  of  the  discharge,  is  not  removed  by  the  cir- 

1  Earl  0/ Lonsdale  v.  Wordsworth,  28  May,  1789  ;  cited  Bennett,  85. 

2  Singliam  v.  Lady  Clammoms,  2  Moll.  20. 
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cumstance  of  the  defendant's  answer,  in  which  the  items  are 
sworn  to,  not  having  been  replied  to;  although,  in  other  cases, 
an  answer  which  has  not  been  rephed  to,  is  to  be  taken  as  true. 
The  Master  must,  nevertheless,  require  the  vouchers  to  be  pro- 
duced.^ 

It  may  be  mentioned  here,  that  the  ordinary  course  of  proceed- 
ing upon  discharges  in  the  Master's  office,  is  by  affidavit ;  and 
though,  in  strictness,  in  cases  where  infants  are  concerned,  all 
evidence  should  be  upon  examination  vice  voce,  yet  still,  if  the  so- 
licitor for  the  infant  acquiesces  in  the  reception  of  affidavits,  the 
infant  will  be  bound  by  it.  In  a  case  in  Ireland,  before  Sir  A. 
Hart,  L.  C.,^  where  an  infant  was  interested,  an  order  appears  to 
have  been  made  by  his  Lordship  to  restrain  the  defendant,  who 
was  an  executor,  from  issuing  a  commission  to  examine  witnesses 
in  aid  of  his  account,  and  he  was  ordered  to  verify,  by  affidavit, 
the  several  vouchers  on  which  he  sought  credit. 

If  the  defendant  does  not  attend  and  support  the  queried  items, 

or  crave  further  time,  the  whole  of  such  items  may  be  disallowed 

by  the  Master,  or  he  may  direct  a  further  warrant  to  be  taken  out 

,  to  give  the  party  an  opportunity  of  setting  himself  right  before  he 

proceeds  to  disallow  the  payment.^ 

Although,  strictly  speaking,  every  payment  insisted  upon  in  the 
discharge,  where  it  amounts  to  forty  shillings  and  upwards,  must 
be  established  by  a  proper  voucher,  sums  under  forty  shillings 
may  be  substantiated  by  the  oath  of  the  accounting  party.*  This 
rule  appears  to  have  been  adopted  from  analogy  to  the  rule  at  law 
in  accounts,  and  as  it  is  not  sufficient  at  law,  that  the  party  should 
swear,  to  his  belief  only,  that  the  money  has  been  paid,  but  he 
must  swear  to  the  fact ;  so,  in  accounts  under  decree  in  equity,  it 
is  not  sufficient  to  swear  that  he  believes  he  paid  the  money,  but 
he  must  peremptorily  swear  to  the  fact.^ 

1  Davenport  v.  Davenport,  1  Sim.  512. 

2  Young  v.  Reynolds,  2  Moll.  21  n. 

3  2  Smith,  121. 

4  Anon.,  1  Vem.  282 ;  Marskfield  v.  Weston,  2  Vern.  176 ;  Bingham  v.  Lady  Clanmorris,  1  Moll. 

20  ;  JSverard  v.  Warren,  2  Cha.  Ca.  249  ;  but  although  a  defendant  in  account  shall  be  discharged 
by  his  oath  of  sums  under  forty  shillings,  a  party  shall  not,  by  way  of  charge,  charge  anotber 
party  so.  ibid.  :  see  also  Marshjield  v.  Weston,  2  Vem  176.  In  Whicherley  v.  Whieherley,  1 
Vern.  470,  the  Court  having  been  informed  that  the  course  of  the  Court  was,  that  an  accountani 
was  to  be  allowed,  on  his  own  oath,  all  sums  not  exceeding  forty  shillings  ea\:h,  so  as  the  whole 
sum  was  not  above  £100,  declares  the  rule  seemed  very  unreasonable,  and  would  consider  how  to 
rectify  it. 

5  Robinson  v .  Cunvming,  2  Atk.  409 — 410.    And;  an  executor  may  support  his  discharge  by  swearing 

to  his  belief  that  sums  under  forty  shillings  were  paid  by  his  testator  himself. 
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But  although  it  is  the  general  rule  that  every  item  in  a  dis- 
charge, of  forty  shillings  and  upwards,  must  be  supported  by  a 
proper  voucher,  there  are  cases  in  which  a  party  has  been  allowed 
to  discharge  himself  by  other  means  than  the  ordinary  vouchers ; 
thus,  where  the  evidence  in  support  of  a  charge,  consists  of  entries 
in  books  kept  by  the  party  himself,  the  party  has  a  right  to  make 
use  of  entries  in  the  same  book  in  support  of  his  discharge ;  ^  and 
so,  if  a  paper  is  produced  by  one  of  the  parties,  from  which  he 
takes  his  charge,  the  same  paper  may  be  read  by  the  other  party 
by  way  of  discharge  :  ^  thus,  where  an  account  furnished  by  a 
party  before  any  suit  instituted,  is  produced  to  charge  him  with 
the  items  on  the  debit  side,  he  is  entitled  to  resort  to  the  credit 
side  in  support  of  his  discharge.^ 

This  rule  is  adopted,  in  equity,  from  analogy  to  the  rule  at  law, 
which  provides — "that  if,  to  prove  a  debt,  it  be  sworn  that  the 
defendant  confessed  it,  but  withal  said  at  the  same  time,  that  he 
paid  it,  his  confession  shall  be  valid  as  to  the  payment  as  well  as 
that  he  owed  it."  Upon  this  principle,  it  is  held,  that  where  a 
man,  by  his.  answer  or  examination,  admits  that  he  has  received 
certain  sums,  which  sums  he  had  paid,  &c.,  the  discharge  following 
in  the  same  sentence,  that  will  be  suf&cient  to  discharge  him.* 

It  is  to  be  observed,  that  it  is  considered  necessary,  in  order  to 
entitle  the  party  charged  by  his  own  answer,  to  read  such  answer 
in  support  of  his  discharge,  that  the  discharge  should  be  by  the 
same  sentence  with  the  charge.  If  it  occurs  in  another  part  of  the 
answer,  it  cannot  be  made  use  of ;  ^  and  it  has  been  held  that  a 
party  charging  himself  in  a  schedule  to  his  answer,  cannot  dis-. 
charge  himself  by  another  schedule  to  the  same  answer,  stating 
his  disbursements ;  ®  a  fortiori  is  he  precluded  from  discharging 
himself,  in  this  way,  by  affidavit.''  And  it  seems  that  it  is  not 
only  necessary  that  the  discharge  should  be  by  the  same  sentence 
with  the  charge,  but  it  must  form,  as  it  were,  one  and  the  same 
transaction.     In  Thompson  v.  Lambe,^  Lord  Eldon  said — "  I  am 

1  Darston  v.  Earl  of  Oxford  1  Eq.  Ca.  Ab.  10  pi.  9. 

2  Carter  v.  Lord  Colrain,  Barnardist,  126,  acknowledged  to  be  correct,  2  B.  &  B.  3S6, 

3  Boardinan  v.  Jackson,  2  B.  &  B.  382. 
i  Bidgeway  v.  Sarvnn,  7  Ves.  404. 

5  Robinson  v.  Scotney,  19  Vea.  682. 

6  Boardman  v.  Jackson,  2  B.  &  B.  382. 

7  BMgevjay  v.  Darwin,  7  Ves.  404. 

8  7  Ves.  688. 
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clearly  of  opinion  that  a  person,  charged  by  his  answer,  cannot,  by 
his  answer,  discharge  himself ;  nor  even  by  his  examination,  un- 
less it  is  in  this  way  :  if  the  answer  or  examination  states  that, 
upon  a  particular  day,  he  received  a  sum  of  money  and  paid  it 
over,  that  may  discharge  him  ;  but  if  he  says  that  upon  a  particu- 
lar day  he  received  a  sum  of  money,  and  upon  a  subsequent  day 
he  paid  it  over,  that  cannot  be  used  in  his  discharge  ;  for  it  is  a 
different  transaction."  Upon  the  same  principle  it  has  been  held, 
that  a  party  charged  with  one  sum  of  money  cannot  discharge 
himself  by  distinct  independent  items  on  the  other  side  of  the 
account.^ 

But  this  rule  of  evidence,  so  far  as  the  Master's  of&ce  is  con- 
cerned, must  now  be  considered  as  modified  by  a  case  decided  by 
Lord  Kindersley  in  1865.^  It  was  there  heldthat — "  The  general 
rule  of  evidence,  that  if  one  side  puts  in  evidence  a  document  for 
the  purpose  of  proving  part  of  it,  the  other  side  has  a  right  to  have 
the  whole  put  in,  does  not  apply  to  merchants  or  traders'  books  of 
account  containing  entries  of  receipts  and  payments  ;  and,  there- 
fore, if  one  side  puts  in  such  books  of  accounts  to  prove  certain 
items  of  receipts,  that  does  not  entitle  the  other  side  to  put  those 
books  in  evidence  to  prove  payments,  unless  the  different  items 
are  so  mixed  up  together  as  clearly  to  form  one  transaction. 
Although  an  entry  of  receipt  is  good  evidence  of  such  receipt  as 
against  the  person  making  it,  an  entry  of  payment  is  not  evidence 
of  such  payment  in  favour  of  such  person."  Lord  Kindersley  said  : 
"  In  what  I  have  observed,  I  assume  that  the  different  items  were 
quite  unconnected  ;  but  some  entries  of  payments  may  be  so  made 
.  and  entered,  and  so  connected  with  entries  receipts,  that  the  use 
of  the  one  by  one  party  may  entitle  the  other  party  to  use  the 
other,  as  where  a  receipt  and  payment  are  mixed  up  in  the  same 
transaction,  and  the  payment  is,  in  truth,  merely  a  deduction  from 
the  receipt." 

And  where  the  accounts  of  a  partnership  between  two  had  been 
carelessly  kept,  and,  after  the  death  of  one,  the  other  furnished  to 
the  executors  of  the  deceased  partner  an  account  current  of  the 
partnership  dealings,  which  afforded  them  the  only  evidence  to 

1  Robinson  V.  Scotney,  ubi  mp . 

3  Reeve  y.  Whitmore^  6  Drew.  &  Smalei  446. 
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charge  the  surviving  partner — held,  that  they  were  entitled  to  use 
it  for  that  purpose  in  a  suit  instituted  by  the  surviving  partner  to 
have  the  accounts  taken,  without  being  bound  by  the  entries  on 
the  credit  side  of  the  account  current.  The  Vice  Chancellor  held, 
that  the  Master  had  properly,  upon  the  evidence  of  the  account 
current,  charged  the  plaintiff  with  the  two  sums  in  question,  and 
was  not  bound  to  receive  the  items  on  the  credit  side  of  the  account 
as  conclusive  evidence  for  the  plaintiff.^ 

It  is  contrary  to  the  ordinary  course  to   charge  partners  with 
what,  but  for  wilful  default,  they  would  have  received.^ 

Under  the  head  of  "  Just  allowances,"  the  Master  may,  on  tak- 
ing the  account  of  subsequent  interest,  and  taxing  subsequent  costs 
on  a  first  or  subsequent  foreclosure,  allow  a  sum  paid  for  insu- 
.  ranee,  since  the  last  foreclosure,  and  interest,  under  a  provision  in 
the  mortgage,  although  the  decree  simply  directed  him,  on  each 
successive  foreclosure,  to  compute  subsequent  interest  and  tax  sub- 
sequent costs.*  Under  a  decree  for  taking  partnership  accounts, 
in  which  the  Master  was  directed  to  state  special  circumstances, 
and  make  all  just  allowances,  the  Master  reported,  that,  in  taking 
the  accounts,  he  had,  amongst  other  things,  charged  one  of  the 
partners  for  his  board,  &c.,  with  the  other,  after  the  dissolution  of 
the  partnership ;  held,  wrong,  and  that  the  objection  could  be 
taken  on  the  hearing  for  further  directions.^  Allowances  may  be 
made  by  the  Master  to  an  incoming  partner  in  respect  of  misrep- 
resentation made  to  him  by  his  co-partners,  as  to  the  liabilities  of 
the  business  when  he  joined  it.  In  such  a  case,  the  Master  waS 
held  to  have  jurisdiction  to  charge  the  guilty  parties  with  either 
interest  or  trade  profits  on  the  advance  which  such  misrepresen- 
tations rendered  it  necessary  for  the  incoming  partner  to  make. 
Interest  was  allowed  to  and  against  each  partner  on  advances  by 
and  to  him  during  the  partnership.  One  partner  (A)  was  held  to 
have  been  properly  allowed  by  the  Master  for  buildings,  which 
such  partner  had  erected  for  the  purposes  of  the  business,  without 
the  sanction  of  or  reference  to  his  co-partner,  during  a  period  that 
the  existence  of  any  partnership  between  them  was  not  recognized 

1  Morehouse  v.  Newton,  3  De  G.  &  S.  307. 

2  Davidson  v.  T,hirkeU,S  Grant,  330. 

3  Bethune  v.  Calcutt,  3  Grant,  648. 

4  O'Lone  v.  O'Lone,  2  Grant,  126. 


792  PROCEEDINGS   IN   THE   MASTER'S   OFFICE. 

by  either :  the  one  (A)  affirming  it  had  been  put  an  end  to  by  .a 
sheriff's  sale,  while  the  other  (B)  denied,  affirming,  on  his  part, 
that  an  award  was  valid,  which,  among  other  things,  put  an  end 
to  it :  and  which  award  the  first  (A)  impeached,  the  Court  having 
afterwards  held  that  the  partnership  continued  notwithstanding 
both  sheriff's  sale  and  award,  and  having  directed  the  accounts  to 
be  taken  accordingly.^  In  a  suit  to  wind  up  the  affairs  of  a  part- 
nership on  the  ground  of  alleged  misconduct  on  the  part  of  one  of 
the  partners,  and  the  confidential  clerk  and  manager  of  the  part- 
nership business,  the  Court,  having  reference  to  the  facilities  for 
investigating  matters  of  account  before  the  Master  gave  the  clerk 
leave  to  carry  in  and  prove  any  claim  he  had  against  the  firm  for 
his  services,  although  it  was  clearly  established  that  he  had  been 
guilty  of  gross  misconduct,  and  might  have  been  left  to  pursue  his 
remedy  at  law  for  his  demand,  if  any,  and  directed  sufficient  of  the 
partnership  funds  to  be  reserved  to  satisfy  the  claim  in  the  event 
of  his  succeeding  in  establishing  it.^  Under  the  usual  directions 
-for  taking  partnership  accounts,  it  is  within  the  province  of  the 
Master  to  entertain  and  adjudicate  upon  a  claim  by  one  partner 
for  damages  sustained  through  misconduct  of  the  other,  occasion- 
ing the  dissolution  of  the  partnership  before  the  expiration  of  the 
term  agreed  upon.^ 

It  seems,  also,  that,  where  the  account  is  of  long  standing,  the 
Court  will  sometimes  permit  the  accounting  party  to  discharge  him- 
self, upon  oath,  of  all  such  matters  as  he  cannot  prove  by  vouchers, 
by  reason  of  their  loss  ;  this  was  done  in  Peyton  v.  Green,*  where, 
"in  regard  that  the  account  in  question  was  of  twenty  years'  stand- 
ing, it  was  ordered  that  the  defendant  should  prove  his  account  by 
his  own  oath,  for  what  he  could  not  prove  by  books  or  cancelled 
bonds  ;  and,  in  Holstcomb  v.  Rivers,^  a  similar  direction  was  given, 
where  the  account  was  of  fourteen  years'  standing  only. 

It  appears,  also,  that  if  executors  or  trustees  have  been  led  to 
divest  themselves  of  the  fund,  by  paying  it  over  to  their  co-trustees 
or  co-executors,  the  Court  will,  on  a  proper  case,  permit  the  execu- 

1  Davidson  v.  Thirkell,  3  Grant,  330. 

2  Jfewtan  v.  Doran,  3  Grant,  353. 

3  Sowpe.  V.  Stewart,  13  Grant,  637.    The  Order  referred  to  in  this  case  is  the  same  as  Order  220. 

4  1  Cha.  Rep.  146  ;  1  Eq.  Ca.  Ab.  11  S.  0. 

5  1  Ch.  Ca.  127. 
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tor  or  trustee  so  paying  it  over,  to  discharge  himself  by  his  own 
oath,  and  that  it  will  do  this  in  preference  to  permitting  one  co- 
executor  or  trustee  to  examine  the  others.' 

But  although,  in  the  instances  above  stated,  and  in  many  others, 
the  Court  has  declared,  upon  the  hearing  of  the  cause,  that  in  the 
circumstances  under  which  the  bill  has  been  filed  it  would  apply  a 
different  rule  of  proof  from  that  which  is  ordinarily  applied  ;  it  is 
only  when  such  declaration  forms  part  of  the  order  of  the  Court 
directing  the  account,  or  upon  an  order  made  under  special  circum- 
stances, that  the  Master  will  be  authorized  to  allow  a  party  to  dis- 
charge himself  by  his  own  oath,  from  the  sums  proved  to  have  come 
to  his  hands.^ 

It  may  be  noticed  with  reference  to  this  part  of  the  subject,  that 
there  are  many  cases  in  which  the  Court  decreeing  an  account 
directs  it  to  be  taken  with  the  admission  of  certain  documents  or 
testimonies  not  having  the  character  of  legal  evidence ;  thus,  if 
parties  have  been  permitted,  for  a  long  series  of  years,  to  deal  with 
property  as  their  own,  considering  themselves  under  no  obligation 
to  keep  accounts  as  if  there  was  any  adverse  interest,  having  no 
reason  to  believe  the  property  belonged  to  another ;  though  it 
would  not  foUow,  that,  being  unable  to  give  an  accurate  account, 
they  should  keep  the  property,  yet  the  account  would  be  directed, 
not  according  to  strict  course,  but  in  such  a  manner  as,  under  all  the 
circumstances,  would  be  fit.^  It  is  to  be  observed,  however,  that  it 
is  not  for  the  Master  to  decide,  in  such  cases,  as  to  the  propriety  of 
departing  from  the  ordinary  course  of  proceeding ; — he  cannot  do 
so  without  the  order  of  the  Court,  and  that  an  order  of  the  Court 
to  this  effect  will  not  always  be  made  until  the  difficulty  of  proceed- 
ing in  the  usual  mode  has  become  apparent  upon  an  attempt  to 
•pursue  it  in  the  Master's  office ;  thus,  in  Lupton  v.  White,*  the 
Court  refused  to  make  such  an  order  prospectively,  but  gave  liberty 
to  either  party,  if  the  Master,  in  taking  the  account,  should  find 
difficulty  as  to  receiving  any  evidence,  to  apply  to  the  Court  for 
directions  upon  that  particular  point. 

1  Dines  v.  Scott,  1  T  &  B.  368. 

2  Hid. 

3  See  Lupton  v.  White,  15  Ves.  433—443. 

4  Ubisup. 
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It  may  be  mentioned  here,  that  the  Court  will  not  allow  anything 
to  be  placed  to  account,  under  the  name  of  general  expenses,  but 
that  the  party  must  name  the  particulars.^  So,  also,  where  a  party 
discharges  himself,  upon  his  oath,  of  sums  under  40s.,  he  must,  in 
his  affidavit,  mention  unto  whom  paid  and  for  what  and  when.^ 

It  will  be  recollected  that,  by  Order  220,  the  Master,  under  an 
order  of  reference,  has  power  to  make  "  all  just  allowances." 

Under  this  order,  the  Master  is  authorized  to  allow,  the  parties 
such  disbursements  as  may  appear  to  have  been  fairly  and  properly 
made  by  them.  It  is  to  be  observed,  that  it  is  not  the  ordinary 
course  for  the  Court,  in  matters  of  this  nature,  to  say,  in  the  first 
instance,  what  is  a  just  allowance  ;  but  that  it  generally  leaves  the 
determination  as  to  what  is  to  be  considered  a  just  allowance  to 
the  Master,  and  that  the  Court  is  not  called  upon  to  decide  it,  except 
upon  appeal  from  the  report.^  In  Gooh  v.  Gollingridge,*'  how  ever. 
Lord  Eldon,  under  the  special  circumstances  of  the  case,  made  it 
part  of  the  order  that,  as  to  such  part  of  the  allowance  as  should  be 
claimed  and  objected  to  before  the  Master,  he  was  to  state  his  rea- 
sons for  allowing  or  disallowing  the  same.^ 

With  respect  to  what,  by  the  practice  of  the  Court,  may  be  con- 
sidered as  just  allowances,  that  must  depend  very  much  upon  the 
circumstances  of  each  case ;  it  is,  however,  a  settled  rule  that  what- 
ever a  trustee  or  personal  representative  has  expended  in  the  fair 
execution  of  his  trust,  may  be  allowed  him  in  passing  his  accounts ; 
thus,  where  the  decree,  in  a  suit  by  residuary  legatees,  directed  an 
account  to  be  taken  of  the  personal  estate  of  a  testator,  and  of  his 
debts  and  funeral  expenses,  and  the  personal  estate  was  ordered  to 
be  applied  in  payment  of  the  debts  and  funeral  expenses  in  a  course 
of  administration,  and  the  Master  allowed  payments  in  discharge  of 
legacies,  it  was  held,  that  the  payment  of  legacies,  in  such  an  ac- 
count, was  the  subject  of  a  just  allowance,  as  the  plaintiff  could  be 
entitled  to  nothing  until  the  legacies  were  paid.®  So  where  a 
trustee,  in  the  fair  execution  of  his  trust,  has  expended  money  by 
reasonably  and  properly  taking  opinions  and  procuring  directions 

1  Anon.  1  Eq.  Ca  Ab.  11. 
Z  Anon.  1  Vera.  283. 

3  Brown  v.  DeTasUt,  J»c.  284—294. 

4  Jac.  607. 

6  Ibid,  626.  ^  6  HigUtvngale  v.  Lawaon,  1  Cox,  23. 
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necessary  to  the  due  execution  of  his  trust,  he  is  entitled  not  only 
to  his  costs,  but  to  his  charges  and  expenses,  under  the  head  of  just 
allowances}  So,  also,  is  the  next  friend  of  an  infant ;  for  as  the 
infant  himself  cannot  incur  charges  and  expenses,  if  they  cannot  be 
claimed  as  just  allowances,  and  the  next  friend  is  to  be  at  the  whole 
expense  of  the  infant  beyond  his  costs,  persons  will  deliberate 
before  they  accept  the  office.  2' 

The  expenses  of  a  sale  may  also  be  allowed,  under  the  head  of 
just  allowance  j^  and  a  widow  who  was  trustee  for  her  son,  of  the 
real  estate,  whereof  she  was  dowable,  was  allowed,  in  accounting  for 
the  rents  and  profits,  to  retain  so  much  thereof  as  she  was  entitled 
to  for  her  dower,  under  the  head  of  just  allowances.* 

Where  a  party,  upon  whom  the  onus  of  proof  lies,  produces  a  re- 
ceipt, or  other  proof  of  a  conclusive  nature,  and  closes  his  evidence, 
and  the  other  side  produces  testimony  tending  to  shake  this  evi- 
dence, further  evidence  in  support  will  be  allowed  to  be  produced, 
though,  in  strictness,  it  may  be  such  as  might  have  been  produced 
in  the  first  instance.^ 

The  Master  is  bound,  equally  with  the  Court,  to  allow  a  witness 
to  be  cross-examined  in  the  whole  case  without  regard  to  his  exami- 
nation in  chief.  But  in  some  cases  the  Master  may  exercise  a  dis- 
cretion as  to  who  shall  pay  the  fees  of  the  examination.^ 

On  an  application  from  the  Master's  report  setting  out  certain 
grounds  of  appeal — held,  that  where  one  defendant  obtains  an  order 
and  examines  one  of  his  co-defendants,  he  is  thereby  made  a  good 
witness  in  the  cause.  And  where  evidence  affecting  the  account 
represented'  as  due  on  a  second  mortgage  is  taken  in  the  absence  of 
the  personal  representative  of  the  mortgagee,  it  cannot  be  read 
against  the  equitable  holder  of  such  mortgage,  although  such  equit- 
able holder  of  such  mortgage  was  a  party  to  the  suit  when  the  evi- 
dence was  taken,  and  cross-examined  the  co-defendant,  whose 
evidence  affected  the  mortgage.* 

1  Feams  v.  Younq,  10  Ves  184. 

2  Ibid. 

3  Crump  v.  Baker,  18  Ves.  286. 

4  Graham  v.  GrahaTn,  1  Ves.  262. 

5  Moody  V.  li'Cann,  1  Cham,  R  88. 

6  Crandell  v.  Moon,  6  U.  C.  L.  J.  143. 

7  G-rimsTtaw  v.  Parks,  ibid,  142. 

8  Grimshaw  t.  Parkt,  6  U.  C.  L.  J.  142. 
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The  Master,  in  taking  the  account/does  not,  in  general,  strike  any 
balance  till  the  whole  account  and  surcharge  (if  any)  have  been 
gone  through ;  but,  contrary  to  the  English  practice,  he  is,  under 
our  orders,^  at  liberty  to  make  rests  in  the  account.  It  sometimes 
happens  that  in  decrees  directing  accounts,  the  Court  orders  the 
Master,  if  he  shall  find  that  there  are  stated  accounts,  not  to  disturb 
them  ;  this  direction  is  usually  inserted  where  a  settled  account  is 
insisted  upon  in  the  answer  and  proved.^  Where  a  settled  account 
is  insisted  upon  by  the  answer,  but  not  proved,  the  order  not  to  dis- 
turb the  account  will  be  accompanied  by  a  direction  that  the  plain- 
tiff shall  have  liberty  to  surcharge  and  falsify.^  A  settled  account 
must,  in  such  cases,  be  established  before  the  Master  in  the  same 
manner  as  before  the  Court. 

15.  CoTnputation  of  Interest. 

A  direction  to  the  Master  to  compute  interest  upon  debts,  lega- 
cies, &c.,  frequently  forms  part  of  the  decree.  In  ordinary  suits  for 
the  administration  of  assets,  the  direction  is,  that  the  Master  shall 
compute  interest  on  such  of  the  testator's  (or  intestate's)  debts  as 
carry  interest,  after  the  rate  the  same  respectively  carry  interest,* 
and  upon  his  legacies,  from  the  time  and  after  the  rate  directed  by 
the  testator's  will  ;  from  the  end  of  one  year  after  the  testator's 
death.^ 

With  respect  to  interest  on  specialty  debts,  no  question  can  arise 
as  to  its  computation, — ^the  rate  at  which  it  is  to  be  allowed  upon 
such  debts,  generally  appearing  upon  the  deed  or  instrument  by 
which  the  debt  is  created. 

It  is  to  be  noticed  however,  that,  with  respect  to  a  debt  due  on  bond, 
the  rule  is  to  calculate  interest  up  to  the  amount  of  the  penalty  of 
the  bond;^  the  Master  cannot  go  beyond  the  amount  of  the  penalty' 
unless  the  creditor  claims  upon  two  securities  for  the  same  sum,  one 
of  which  is  a  bond  with  a  penalty,  and  the  other  a  mortgage  ;  in 
which  case  the  Master  may  calculate  interest  beyond  the  penalty  of 

1  Order  220. 

2  Cole  ".  Cole,  cited  14  Ves.  679. 

3  KinSTnan  v.  Barker,  ibid  ;  and  see  Pollick  v.  Perry,  5  Grant,  591,  post. 

4  Seton  on  Decrees,  51. 

5  Seton  on  Decrees,  63. 

6  Sharp  V.  Earl  of  Scarborough,  3  Ves.  567. 

7  Tew  y.  Earl  of  WiMterton,  3  Bro.  0.  C.  489  ;  1  Ves.  J.  451,  S.  C.  Knight  v.  Maclean,  3  Bro.  C.  C. 

496 ;  Clarice  y.  Seton,  6  Ves.  411 ;  Hughes  y.  Wynne,  1  M.  &<K.  20. 
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the  bond.  It  appears  also  not  to  be  important,  in  such  a  case,  which 
instrument  was  executed  first,  the  bond  or  the  mortgage,^  nor  that 
the  party  charged  executed  as  a  surety  only.^ 

The  rule  which  limits  the  computation  of  the  amount  due  upon 
a  bond  to  the  amount  of  the  penalty,  has  been  held  to  extend  to  a 
bond  for  securing  the  payment  of  an  annuity,  at  least  till  the  deci- 
sion of  Sir  L.  Shad  well,  V.C,  in  Jeudwine  v.  Agate  f  this  was  gene- 
rally supposed  to  have  been  the  result  of  the  decision  of  Lord  Lough- 
borough, in  Mackworth  v.  Thomas,'''  but  in  Jeudwine  v.  Agate,  the 
Vice-Chancellor  held  that,  in  point  of  fact,  there  was  no  such  deci- 
sion in  Mackworth  v.  Thomas,  and  the  opinion  expressed  by  his 
Honor,  after  looking  into  the  cases  was — "that  whenever  there  is  a 
fiistinct  agreement  that  a  thing  shall  be  done,  whether  it  be  the  con- 
veyance of  an*  estate,  the  relinquishment  of  a  right,  the  payment  of 
an  annual  sum,  or  the  paj'^ment  of  a  sum  of  indefinte  amount,  (as  in 
the  case  of  Weinholt  v.  Logany  there,  notwithstanding  the  agree- 
ment appears  in  the  form  of  a  bond  with  a  penalty,  the  court  will 
consider  that  the  recital  in  the  condition  of  the  bond  is  evidence 
of  the  agreement,  and  will  not  limit  the  relief  it  gives  to  the  amount 
of  the  penalty.'^ 

It  is  to  be  observed  however,  that  although  his  Honor  is  represented 
to  have  stated,  that  there  was  no  such  decision  in  Mackworth  v. 
Thomas,  as  that  contended  for  in  Jeudwine  v.  Agate,  he  appears  to 
have  meant  simply,  that  the  facts  in  that  case  were  not  the  same  as 
those  in  Jeudzuine  v.  Agate ;  and  he  takes  a  distinction  between 
right  to  retain  the  arrears  of  an  annuity  claimed  by  an  executor,  in 
a  suit  for  the  administration  of  assets  instituted  by  a  creditor, 
(which  was  the  case  in  Mackworth  v.  Thomas,)  and  a  substantive 
right  asserted  by  the  executor  himself,  in  a  bill  filed  to  enforce  his 
right  to  relief  out  of  the  assets,  (which  was  the  case  in  Jeudwine  v. 
Agate;)  so  that,  in  fact,  notwithstanding  the  decision  of  his  Honor  in 
the  latter  case,  the  rule  laid  down,  in  Mackworth  v.  Thomas,  may  be 
considered  as  stiU  the  rule  of  the  Court,  in  suits  by  creditors,  for  the 
administration  of  assets  where  the  claim  to  the  ai-rears  of  the  an- 
nuity is  made  on  behalf  of  the  personal  representative  against  whom 
the  bill  has  been  filed,  though  it  is  otherwise  where  a  suit  is  insti- 
tuted by  the  annuitant  himself. 

1  Clarke  v.  Lord  Abingdon,  17  Ves.  106. 

llbUL  3  3  Sim.  129.  *  6  Ves.  329. 

6  1  Clk.  &  Fin-  611-  ®  ^  S™-  ^**'- 
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Whilst  upon  this  subject,  it  is  right  to  mention  that,  till  recent 
enactments,  it  was  held  in  England  that  in  suits  for  the  administra- 
tion of  assets  no  interest  was  to  be  computed  upon  a  judgment,  un- 
less an  action  at  law  had  been  brought  upon  the  judgment,  to  re- 
cover interest  in  the  shape  of  damages  ;'•  but  in  Hyde  v.  Priced  Sir 
ShadweU,  V.  C,  held,  that  the  circumstance  of  the  creditor  having 
filed  a  bill  for  the  purpose  of  obtaining  the  benefit  of  his  judgment 
in  equity,  (the  situation  of  the  assets  being  such  as  to  render  a  bill 
the  proper  remedy,)  was  equivalent  to  the  commencement  of  an 
action  at  law.  His  Honor  also  held,  that  the  case  was  put  in  a  more 
favorable  position,  by  the  Act  of  the  3  &  4  W.  IV,  c.  42,  s.  28,^  (by 
which  it  is  enacted,  that  upon  all  debts  or  sums  of  money  payable 
at  a  certain  time,  or  otherwise,  the  jury,  on  the  trial  of  any  issue, 
&c.,  may,  if  they  shall  think  fit,  allow  interest  to  the  creditor,  at  a 
rate  not  exceeding  the  current  rate  of  interest  from  the  time  when 
such  debts  or  sums  were  payable,  if  such  debts  or  sums  of  money 
be  payable  by  virtiie  of  some  written  instrument,  at  a  certain  time  ; 
or,  if  payable  otherwise,  then  from  the  time  when  demand  of  pay- 
ment shaU-have  been  made  in.  writing,  so  as  such  demand  shall  give 
notice,  to  the  debtor,  that  interest  will  be  claimed  from  the  date  of 
such  demand  until  the  time  of  payment,')  which  statute  being  of  a 
remedial  nature,  his  Honor  thought  it  would  be  absolutely  necessary 
for  the  Court  to  adopt  as  to  many  of  its  provisions.  All  difficulty, 
however,  as  to  allowing  interest  upon  judgments  has  been  removed 
by  our  Common  Law  Procedure  Act,*  which  enacts  that  upon  any 
execution  against  the  person,  lands  or  goods,  the  sheriif  may,  in  ad- 
dition to  the  sum  recovered  by  the  judgment,  levy  the  poundage 
fees,  expenses  of  the  execution,  and  interest  upon  the  amount  so  re- 
covered from  the  time  of  entering  the  judgment.  So  that  now,  no 
action  at  law,  or  suit  in  Equity,  is  necessary  to  enable  a  Master  to 
compute  interest  on  a  judgment  debt,  but  interest  must  be  com- 
puted by  the  Master  upon  every  sum  of  money  due  upon  judgment, 
at  the  rate  of  six  per  cent,  from  the  entry  of  it. 

Formerly  interest  was  allowed   upon  the  arrears   of  an  annuity, 
where  they  were  secured  by  a  bond  with  a  penalty,^   or  where  the 

1  Oaumt  V.  Taylor,  S  M.  &  K.  302. 

i  8  Sim.  678. 

3  Our  Stat.  U.  C.  0.  S.  oh.  43,  a.  2  is  the  same  in  effect. 

i  Sec.  270. 

5  Newman  v.  AuKng,  3  Atk.  579. 
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annuity  was  given  for  maintenance/  or  where  it  was  left  to  a 
wife  by  her  husband's  will.^  It  has  also  been  allowed,  where 
there  have  been  great  arrears,^  or  where  there  has  been  an  obsti- 
nate delay  of  payment/  or  where  the  annuitant  has  been  com- 
pelled, by  the  delay,  to  borrow  money  at  interest.^ 

The  allowance  of  interest  on  such  arrears,  was,  however,  always 
held  to  be  discretionary  in  the  Court;  and,  in  later  cases,  it  has  been 
refused  notwithstanding  the  existence  of  circumstances  which  before 
induced  the  Court  to  allow  it/  In  Rohinson  v.  CwmmingJ  Lord 
Hardwicke  said,  there  was  no  instance  where  the  Court  had  ever 
allowed  arrears  upon  such  an  annuity  (viz  :  an  annuity  secured  by 
gjj^nt,  by  way  of  mortgage,  with  power  of  entry  in  case  of  arrears), 
unless,  indeed,  the  annuitant  had  entered  and  been  in  possession  of 
the  estate  charged  with  the  annuity,  in  which  case  the  Court  would 
not  have  obliged  him  to  have  quitted  the  possession,  unless  the 
grantor  had  agreed  to  allow  him  interest  for  the  arrears  of  his  an- 
nuity, down  to  the  day.  This  seems  to  be  consistent  with  the  rule 
laid  down  by  Lord  Talbot,  in  the  Countess  of  Ferrers  v.  Earl  Fer- 
rers^ viz :  that '  arrears  of  an  annuity  or  rent  charge  are  never  de- 
creed to  be  paid  with  interest,  but  where  the  sum  is  certain  and 
fixed ;  and  also  where  there  is  either  a  claim  of  entry,  or  nomine 
posnce,  or  some  penalty  upon  the  grantor,  which  he  must  have  un- 
dergone if  the  grantee  had  sued  at  law,  and  which  would  have 
obliged  him  to  come  into  this  Court  for  relief,  which  the  Court  will 
not  grant  but  upon  equal  terms,  and  those  can  be  no  other  than  de- 
creeing the  grantor  to  pay  the  arrears  with  interest.' 

With  respect  to  debts  upon  simple  contract,  and  other  debts 
which  do  not  carry  interest  upon  the  face  of  them,  equity,  in  giving 
interest,  sequitur  legem ;  and  the  Courts  will  allow  interest  to  be 
computed  in  the  administration  of  assets  upon  all  debts  upon 
which  interest  is  given  by  Courts  of  law.^  Formerly,  the  rule 
appears  to  have  been  not  to  compute  interest  in  equity,  where  it 

2  Litton  V.  Litton,  1  P.  Wms.  543  ;  see  also  Draper's  Comp.  v.  I}avis,  2  Atk.  211. 

3  Batten  v.  Earnley,  2  P.  Wms.  163. 
i  Stapleton  v.  Conway,  1  Ves.  428. 

6  Anon.  2  Ves.  661  ;  Signal  v.  Brereton,  1  Dick.  278. 

6  See  Tew  v  Earl  of  Winterton,  1  Ves.  J.  461  ;  3  Bro.  C.  C.  489  S.  C. ;  Anderson  v.  Dwyer,  1  Soh. 

&  Lef.  301. 

7  2  Atk.  411. 

9  Boddarnv.  Myiey,  1  Bro.  C.  C.  239 ;  Parker  t.  Hutchinson,  3  Ves.  13S  ;  Upton  v.  Lord  Ferrers,  6 
Vea.  803 ;  Lowndes  v.  Collens,  17  Ves.  29. 
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could  only  be  given  at  law  in  the  form  of  damages.^  although  for 
a  long  time  a  distinction  appears  to  have  existed,  and  still  exists, 
in  favour  of  allowing  interest  to  be  computed  upon  promissory 
notes,  and  upon  all  other  sums  payable  on  demand,  or  on  a  day 
certain,  upon  which  interest  may,  according  to  the  practice  of 
Courts  at  law,  be  calculated  either  from  the  time  of  the  demand 
made,  or  from  the  fixed  period  of  payment.^ 

It  is  to  be  remarked,  that,  where  there  has  been  a  stated  account 
between  the  parties,  the  balance  appearing  due  on  such  an  account 
will  carry  interest ;  ^  because,  in  such  a  case,  it  is  held  that  there 
is  an  implied  contract  on  the  part  of  the  debtor  to  pay,  and  all 
contracts  to  pay  give  a  right  to  interest  from  the  time  when  the 
principal  ought  to  be  paid.*  Such  balance,  however,  must  appear 
upon  a  regular  statement  of  accounts,  and,  to  constitute  such  a 
statement,  there  mUst  be  a  settlement  or  acknowledgment  by  the 
debtor,  raising  the  contract  to  pay  as  the  ground  upon  which  alone 
interest  will  be  given.* 

It  may  be  mentioned  here,  as  a  general  rule,  that  a  charge  of 
debts  on  real  estate  does  not  entitle  simple  contract  creditors  to 
interest.®  In  Barwell  v.  Parker,  Lord  Hardwicke  is  reported  to 
have  said,  that  if  a  man,  in  his  life,  creates  a  trust  for  the  payment 
of  debts,  annexes  a  schedule  of  some  debts,  and  creates  a  trust 
term  for  the  payment,  as  that  is  in  the  nature  of  a  specialty,  that 
will  make  them,  though  simple  contract  debts,  carry  interest.' 

It  seems,  however,  that,  in  order  to  effect  this,  the  deed  must 
have  been  executed  by  the  simple  contract  creditors,  and  that  they 
must  have  given  up  their  right  to  sue  the  debtor  upon  his  debt, 
otherwise  there  would  be  nothing  to  shew  that  they  had  contracted 
for  a  specialty,  by  taking  a  security  upon  the  land,  and  discharg- 
ing the  person  of  their  debtor.^ 

1  Rigiy  v.  Maanamara,  2  Cox.  420  ;  Bell  v.  Free,  1  Swanst.  91. 

2  Lowndes  V.  Cottens,  17  Ves    27 ;  Upton  v.  'Lord  Ferrers,  6  Ves.  803  ;  Parker  v.  Hutehinsan,  libi 

sup.  The  Statute  before  referred  to,  by  authorizing  juries  to  compute  interest  upon  such  debts 
or  sums  of  money,  as  are  therein  mentioned,  instead  of  giving  it  in  the  form  of  damages  for  with- 
holding payment,  has  done  away  with  many  of  the  distinctions  formerly  existing  upon  this  point 

3  Barwell  v.  Parker,  2  Ves.  363»  Vernon  v.  Cholmondeley,  Bunb.  119  ;  see  2  Eq.  Ca.  Ab.  532,  pi.  17, 

20  ;  Blaney  v.  Hendricks,  2  Blaokst.  Rep.  761 ;  3  Wils.  2QS,  S.  C. 

4  Boddam  v.  Riley,  2  Bro.  C.  C.  2  ;  4  Bro.  P.  C.  661,  8  to.  ed     but  see  Exp.  Fumeaux,  2  Cox,  219  ; 

and  Exp.  Champion,  3  Bro.  C.  C.  436. 
6  Ihid. 

6  Barwell  v.  Parker,  2  Ves.  363  ;  Farl  of  Bath  v.  Farl  of  Bradford,  ft.  688 ;  Lloyd  v.  Williams,  2 

Atk,  109 ;  Eajmiltm,  v.  Houghton,  2  Bli.  186  ;  Shirley  v  Earl  Ferrers,  cited  id.  ;  see  contra. 
Maxwell  v.  Wettenhall,  2  P.  Wms.  26. 

7  Barwell' Y.  Parker,  vii  sup.  ;  Stewart  v.  Nihle,  Vem.  *  Scriv.  628,  637. 

8  Hamilton,  v.  Houghton,  2  Bli.  186. 
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It  may  be  mentioned  here,  that,  in  Shirt  v.  Westby,'^  a  charge, 
by  will,  on  real  estate  of  the  simple  contract  debts  of  another  per- 
son was  considered  as  a  legacy,  and  interest  was  ordered  to  be 
computed^  on  such  debts. 

With  respect  to  the  rate  at  which  interest  is  to  be  computed,  the 
usual  rate  of  interest  allowed  in  this  Court,  upon  legacies  and  por- 
tions, is  six  per  cent. 

In  calculating  interest,  under  a  decree,  the  Master  usually  calcu- 
lates it  up  to  the  date  of  his  report ;  but  it  generally  forms  part  of 
the  decree  upon  further  directions,  that  the  Master  shall  compute 
subsequent  interest  on  the  debts  mentioned  in  his  report,  on  which 
he  has  computed  interest.^ 

It  is  to  be  observed,  that  the  Court  never  directs  interest  to  be 
computed  on  debts  not  previously  carrying  interest,^  and  that  in 
computing  subs'equent  interest  on  the  debts  which  carry  interest, 
although  it  was  formerly  held  that  interest,  when  computed  by  the 
Master,  became  principal,  and  would  carry  interest ;  *  the  rule  now 
is,  not  to  compute  interest  upon  interest  reported  to  be  due,  even 
in  the  case  of  a  mortgage,^  though  the  practice  formerly  was  to 
consider  the  interest  as  principal  from  the  date  of  the  Master's  re- 
port,® the  ground  of  which  practice  was,  that  as  the  party  came  for 
the  favour  of  the  Court ; — ^he  was  ordered  to  pay  a  given  sum  on  a 
certain  day,  and  if  he  did  not,  he  was  put  under  terms  of  paying 
what  would  indemnify  the  other  party  completely.^ 

When  the  Master  is  ordered  to  compute  interest  with  rests,  the 
object  of  the  Court  is  to  charge  the  accounting  party  with  com- 
pound interest.  It  appears,  however,  that  formerly  a  difference  of 
practice  prevailed  amongst  the  Masters  upon  this  point,  and  that 
some  of  them,  at  the  time  of  the  rests,  carried  the  interest  to  a 
separate  column,  and  computed  subsequent  interest  on  the  princi- 
pal only,  and  thus  charged  the  party  with  simple  interest  only ; 
the  proper  com-se,  however,  is  to  add  the  interest  to  the  principal, 
at  the  time  of  the  rest,  and  to  compute  interest  upon  the  aggregate 
sum.* 

1  16  Ves.  393. 

2  Seton  on  Decrees,  58. 

3  Creuze  v.  Hunter,  2  Ves.  jun.  166  ;  4  Bro.  C.  C.  316,  S.  C. 

4  See  Bacon  v.  Clerk,  1  P.  Wms.  480. 

5  WJuttton  V.  Cradoek,  1  Keen,  26 ;  and  see  ante,  644. 

6  Turner  v.  Turmr,  1  J.  &  W.  47  ;  Perkyns  v.  Baynton,  1  Bro.  0.  C.  674  ;  and  see  Brown  v.  Bark- 

ham,  1  P.  Wms.  663 ;  Butler  y.  Duncomt),  1  P,  Wms.  463 ;  Astley  v.  Povris,  1  Ves.  496  ;  ^^nc^ 
Creuze  v.  Hunter,  ubi  sup. 

7  Turner  v.  Turner,  ubi  sup. 

8  Raphael  v.  Boehm,  11  Ves,  97, 103. 
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Where  tlie  defendant  was,  at  the  dissolution  of  partnership,  to 
receive  £150  more  than  the  plaintiff,  and  it  appeared  that  settle- 
ment of  accounts  had  heen  delayed  by  the  misconduct  of  the  defen- 
dant— held,  that  he  was  not  en'titled  to  interest  on  the  '16150  from 
the  time  of  the  dissolution.^ 

To  save  interest  by  an  appropriation  of  the  purchase  money,  the 
money  should  be  separated  from  the  purchaser's  general  bank  ac- 
count, and  notice  must  be  given  to  the  vendor.^  Where  defendant 
had  retained  moneys,  and  did  not  shew  that  he  had  deposited  them 
for  safe  keeping,  or  kept  them  in  his  hands  unemployed,  he  was 
held  to  be  properly  charged  with  interest. ' 

It  very  frequently  happens  that  an  improper  mode  of  calculating 
interest  is  adopted  by  parties  bringing  accounts  into  the  Master's 
of&ce,  by  which  compound  interest  is  charged.  The  true  rule  of 
calculating  interest  where  payments  have  been  made  is  laid  down 
in  McGregor  v.  Gaulin}  It  was  there  held,  that  the  method 
usually  adopted  in  making  out  an  account  between  debtor  and 
creditor,  upon  a  loan  of  money — viz.,  that  of  charging  first  the  in- 
terest upon  the  whole  debt  for  the  whole  period,  as  if  no  payment 
had  been  made,  then  allowing  interest  upon  each  payment  from  the 
time  it  was  made,  and  so  deducting  all  the  payments  and  interest 
from  the  whole  debt  and  interest — is  not  the  correct  way  of  arriving 
at  the  balance.  It  is  so  much  in  favour  of  the  debtor,  that,  where 
there  has  been  a  long  arrear  of  interest,  and  payments  made  on 
account  by  the  debtor  not  covering  the  interest  alone,  the  debtor, 
in  a  few  years,  without  adding  any  payment  in  the  meantime,  will 
make  his  creditor  his  debtor  to  a  very  large  amount. 

Per  Eobinson,  C.J.:  "  It  is  obvious  upon  reflection,  and  I  won- 
der I  did  not  see  it  when  brought  to  my  attention  by  Mr.  Kirkpat- 
rick  in  another  ease  which  I  have  alluded  to,  and  where  it  made 
only  the  difference  of  a  few  shillings  or  pounds  ;  I  believe,  never- 
theless, that  the  mode  adopted  by  Messrs.  Baldwin  &  Wilson  is 
often  adopted  and  submitted  to ;  and  where  the  periods  are  not  long, 
and  large  sums  have  not  been  paid  for  interest,  it  does  not  much 
signify;  but  in  this  case  the  interest   on  the   £400,  for  nearly 

1  O'LoTie  V.  O'LoTie,  2  Grant,  125  ;  and  see  Davidson  v.  Thirkell.  3  Grant  330, 

2  G.  W.  JR.  Co.  V.  Jones,  13  Grant,  355. 

3  Beaton  v.  Boomer,  2  Cham.  R.  89. 

4  4  U.  C.  Q.  B.  378. 
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twenty  years,  amounts  to  £440,  and  goes,  in  fact,  to  discharge  so 
much  of  the  debt,  though  the  defendant  did  nothing  more  than 
merely  pay  the  interest  that  he  ought  to  have  paid  as  it  accrued, 
and  had  no  pretence  to  receive  interest  on  that  payment,  because 
it  had  not  been  the  foundation  of  any  calculation  of  interest  against 
him  on  the  other  side  of  the  account." 

In  a  year  or  two  more,  by  the  mere  effect  of  allowing  to  the 
debtor  interest  upon  sums  that  he  had  paid  for  interest,  the  scale 
would  have  been  turned  against  the  creditor,  and  in  ten  years' 
time,  if  the  calculation  on  the  same  principle  were  carried  on,  the 
creditor  would  owe  the  debtor  nearly  half  as  much  as  he  had  lent 
him,  without  any  new  payment  being  made  in  the  meantime." 

And  in  Barnum  v.  Turnhull ;  ^  "  Where  various  payments  had 
been  made  upon  a  note  payable  with  interest  n'it  always  sufficient  to 
cover  the  interest  due  at  each  time  of  payment — held,  that  the  usual 
mode  of  adding  the  interest  to  the  principal,  deducting  the  pay- 
ment and  charging  interest  on  the  balance,  could  not  be  adopted, 
but  that  interest  could  only  be  computed  on  the  balance  of  princi- 
pal remaining  due  at  each  payment.  Per  Burns,  J.  :  "  This  case 
is  a  contract  to  pay  a  specific  sum,  at  a  specific  time,  with  interest. 
If  the  payments  made  had  always  exceeded  the  interest  due,  then 
there  would  be  no  necessity  for  keeping  a  s,eparate  statement  of  an 
interest  account,  for  it  would  be  obvious  enough  that  any  balance 
due  coidd  only  be  principal.  But  in  this  case,  where  the  payment 
made  was  often  not  sufficient  to  discharge  the  interest  due  at  the 
time,  then  adding  the  interest,  to  the  principal,  and  deducting  the 
payment,  and  then  computing  interest  on  th*  balance,  amounts  to, 
and  is  a  computation  of,  compound  interest.  The  coinputation 
adopted  by  the  .defendant  is  the  correct  mode^allowing  the  pay- 
ment made  only  to  sink  so  much  of  the  principal  as  the  payment  ex- 
ceeds the  interest  due,  and  then  computing  interest  on  the  balance." 

As  the  very  frequent  occurrence  of  bringing  in  accounts  so 
framed  as  to  give  the  creditor  compound  interest  gives  rise  to  great 
inconvenience,  since  the  Master  must  either  delay  the  proceedings 
until  a  correct  account  is  prepared,  or  he  must  rectify  the  calcula- 
tion himself  in  drafting  the  report,  a  form  of  account  is  appended, 
which  the  Master  should  insist  on  being  followed  in  all  cases  : 

1  13  U.  C.  '<i.  B.  277. 
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Principal  due  on  the  mortgage  in  the  bill  mentioned,  given  by 
A.  B.  to  C.  D.,  dated  1st  January,  1860,  securing  $1,000, 

and  interest  at  6  per  cent $1000  00 

Interest  thereon  to  1st  January,  1861 $60  00 

Deduct  cash  paid  1st  January,  1861 30  00 

$30  00 
Interest  on  $1000  from  1st  January,  1861,  to  1st  January, 

1862 60  00 

$90  00 
Deduct  cash  paid  lat  January,  1862 150  00        60  00 

$940  00 
Interest  on  $940  from  1st  January,  1862,  to  1st  January,  1863,   $56  40 
Deduct  cash  paid  1st  January,  1863 500  00      443  60 

$496  40 
Interest  on  $496  40  from  1st  January,  1863,  to  Ist  January, 

1864 $29  78 

Deduct  cash  paid  1st  January,  1864 20  00 

$9  78 
Interest  on  $496  40  from  1st  January,  1864,  to  1st  January, 

1868 119  13      128  91 

Balance  due  1st  January,  1868 $625  31 

Of  which  $496  40  is  principal. 

It  will  be  seen  that,  by  using  two  columns,  one  for  principal  and 
another  for  interest,  the  calculation  is  kept  clear,  and  at  the  end 
the  Master  sees  at  a  glance  what  sum  is  principal  on  which  he  may, 
at  a  future  time,  be  galled  on  to  compute  subsequent  interest — and, 
besides,  this  mode  is  free  from  the  errors  mentioned  in  McGregor 
V.  Gaulin,  and  Barnum  v.  Turnbull. 

16.  Of  the  Persons  who  are  Bound  to  Pay  and  Entitled  to  Receive 

Interest. 

Interest  is  not  payable  upon  a  mere  contract  for  lending  money, 
even  where  the  contract  is  under  seal,  unless  there  be  an  agree- 
ment express,  or  implied,  for  the  payment  of  interest ;  and  except 
in  the  case  of  mercantile  securities,  or  where  the  promise  to  pay 
interest  is  to  be  inferred  from  the  usage  of  trade.' 


1 


1  Caltcm  T.  Bragg,  16  East,  223  ;  Biggins  t.  Sargent,  2  B.  &  C.  348 ;  Page  v.  Newman,  9  B.  &  C. 
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But  upon  bond/  and  mortgage  debts,  interest  is  payable,  though 
it  be  not  expressly  reserved,  unless  the  contract  expressly  provide 
for  conveyance  on  payment  of  the  principal,^  and  where  interest 
is  given,  the  mortgage  is  a  security  as  well  for  the  interest  as  the 
principal.  Interest  has  also  been  given  at  lajv,  both  on  appeal  and 
in  the  court  below  ^  in  an  action  on  an  instrument  whereby  the 
debtor  acknowledged  that  he  owed  a  certain  sum,  for  which  he  had 
given  a  promissory  note,  payable  at  a  day  named,  and  had  deposi- 
ted the  title  deeds  of  an  estate,  and  engaged  to  execute  a  mortgage 
thereof.  And  it  was  said  by  counsel,  that  in  M.  T.  1812,  interest 
had  been  allowed  on  a  letter  promising  to  give  a  bond.  It  has 
been  lately  doubted  *  whether  a  mere  deposit  of  title  deeds,  with- 
out a  legal  security,  will  make  a  debt  bear  interest  which  bears 
none  in  its  nature  ;  but  the  anonymous  case  above  cited  seems  to 
dispose  of  the  question,  unless  it  be  thought  that  the  want  of 
a  promise  to  make  a  mortgage  may  make  a  difference.  It  is, 
however,  well  settled,^  that  the  deposit  of  deeds  alone  with  intent 
to  create  a  security,  is  sufficient  to  make  an  equitable  mortgage 
without  any  express  agreement :  so  that  to  raise  a  right  to  interest 
no  promise  seems  necessary. 

A  charge  of  debts  by  will,  upon  real  estate,  does  not  entitle 
simple  contract  creditors  to  interest,  unless  the  debtor  have  given 
to  the  debts  the  quality  of  specialties  in  his  lifetime,  as  by  making 
a  schedule  of  debts  and  creating  a  trust  term  for  payment  thereof.^ 
If  the  debtor  execute  a  deed  of  trust  for  the  benefit  of  his  credit- 
ors, those  who  execute  the  deed  become  mortgagees,  and  get  a 
right  to  interest ;  but  they  have  no  such  right  under  a  mere  cove- 
nant on  the  part  of  the  debtor  to  pay  the  debt.  If,  by  the  terms 
of  the  deed,  some  of  the  creditors  are  to  be  paid  their  debts,  and 
others  are  to  be  paid  their  debts  with  interest,  the  latter  class 
have  a  priority  as  to  interest.' 

Where  an  award,  made  under  an  arbitration,  directed  the  pay- 
ment of  a  sum  of  money  on  given  days,  without  interest,  out  of 
the  proceeds  of  securities  not  then  realized,  and  a  considerable 

1  Farquhar  v.  Morris,  1  T.  E.  124. 

2  Thompson  v.  Drew,  20  Beav.  4,9. 

3  Anon.,  4  Taunt,  876. 

4  Ashton  V.  Dalton,  2  Coll.  565. 

5  Ex  parte  Kensington,  2  Ves.  &  B.  83, 

6  Stewart  v.  Noble  Vi-rn.  &  Soriv.  528—637  ;  Barwill  v.  Parlcer,  2  Ves.  364. 

7  Jenkins  v.  Perry,  3  Y.  &  C.  178. 
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time  elapsed  before  the  securities  were  realized,  it  was  held,  that 
although  the  money  was  awarded  to  be  paid  on  certain  days,  so 
that  interest  might  be  recoverable  from  those  days  on  the  contract,^ 
yit  the  proceeds  of  the  securities  could  not,  on  that  account,  be 
made  liable  for  interest,  contrary  to  the  agreement,  though  the 
debts  in  respect  of  which  the  award  was  made  were  debts  bearing 
interest.^ 

Interest  arises  on  a  mortage  from  day  to  day  ;  ^  but  it  is  said,* 
that  it  ought  not  to  run,  in  the  case  of  a  general  and  national 
calamity,  during  such  time  as,  in  consequence  thereof,  nothing  is 
paid  out  of  the  land  assigned  for  payment  of  interest.  The  per- 
son who  takes  the  produce  of  the  security  is  entitled  to  the  interest 
to  the  time  of  his  death,  or  other  termination  of  his  interest ;  and 
the  int^est  of  money  secured  on  mortgage  has  thus  been  paid 
over  to  the  administratrix  of  a  tenant  for  life,  though  the  mortgage 
money  was  subject  to  a  trust  to  be  applied  in  the  purchase  of  land; 
and  it  was  not  taken  as  rent  unapportionable  before  the  Act  -1  &  5 
Will.  4,  c.  22,  s.  2.5 

The  agreement  to  pay  interest  up  to  a  certain  time  does  not  even 
at  law  exclude  a  contract  to  pay  it  after  that  time ;  the  reservation 
of  interest  shows  that  the  debt  was  intended  to  bear  interest,  and 
makes  it  reasonable  to  suppose'that  it  should  continue  to  do  so. 
So,  where,  in  a  mortgage,  dated  February,  1834,  from  B.  to  A.,  it 
was  recited,  that  to  induce  A.  to  make  the  advance,  C.  had  agreed 
to  covenant  for  the  due  payment  of  interest,  and  B.  covenanted  to 
pay  the  principal  and  interest  in  February,  1835,  and  C.  cove- 
nanted that  B.  and  C,  or  one  of  them,  during  the  continuance  of 
the  security,  would  pay  the  interest  to  become  due  by  even  half- 
yearly  payments  ;  C.'s  covenant  was  held  to  extend  to  the  interest, 
so  long  as  the  principal  remained  unpaid.® 

The  mortgagee  in  possession,  who  holds  over  after  payment  of 
everything  due  to  him,  will  be  charged  with  subsequent  receipts, 
and  interest  from  the  filing  of  the  bill,'^  or  from  the  date  of  a  prior 

1  Lovmdes  v.  Gollens,  17  Ves.  27. 

2  Collett  V.  Newnham^  1  Drew.  447. 

3  Wilsmi  V,  Harman,  2  Ves.  672. 

4  Basil  V.  Auheson,  16  Vin.  Abr.  474  :  2  Eq.  Ca.  Abr.  611. 

5  Edwards  v.  Warwick,  2  P  W.  171. 

6  Price  v.  Great  Western  Railway  Gmrvpany^  16  M.  &  W.  244  ;  King  v.  Greenhill,  6  M.  &  G.  59. 

7  Quarroll  v.  Beckford,  1  Mad.  269. 
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notice  if  such  have  been  given/  to  pay  over  his  receipts  as 
directed  by  the  notice.  And  where  ^  a  mortgagee  denied  by  his 
answer  that  the  mortgage  was  satisfied,  the  assertion  being  false, 
he  was  charged  with  interest  from,  the  time  at  which  he  had  been 
fully  paid. 

If  the  mortgagor  come  to  the  court  to  restrain  the  mortgagee 
from  .using  his  remedy  at  law,  the  indulgence  will  only  be  granted 
upon  payment  to  the  mortgagee  of  the  principal  sum  and  all  inter- 
est which  appears  to  be  due  to  the  time  of  payment ;  but  in  a 
proper  case,  the  payment  of  interest  may  be  ordered  to  be  made 
without  prejudice  to  any  question  in  the  cause  ;  as  if  the  mortga- 
gor contend  that  he  was  prevented  from  redeeming  at  the  time  for 
which  notice  was  given,  by  the  negligence  or  default  of  the  mort- 
gagee. And  if  such  a  case  be  estabhshed,  the  surplus  interest  may 
be  ordered  to  be  repaid.^ 

If  a  scrivener  take  money  and  give  a  note  to  place  it  out  at  in- 
terest, he  is  bound  to  do  so,  and  is  answerable  for  .the  interest, 
except  so  far  as  the  employer  may  have  accepted  any  security 
which  he  may  have  effected.* 

The  Court  allows  the  mortgagee  interest  in  certain  cases  upon 
money  which  he  has  laid  out  for  the  benefit  of  the  estate  or  the, 
support  of  his  security :  payments  so  made  being  treated  as  fur- 
ther advances.  Thus,  interest  will  be  allowed  on  fines  paid  by  the 
mortgagee  for  the  renewal  of  leases  upon  which  the  estate  is  held, 
though  there  be  no  covenant  by  the  mortgagor  for  renewal.^  So 
on  money  laid  out  in  supporting  the  mortgagor's  title  where  it  has 
been  impeached,^  or  in  the  redemption  of  land  tax ; '  and  gene- 
rally upon  money  laid  out  in  lasting  improvements  or  otherwise  for 
the  benefit  of  the  estate,  where  the  principal  so  laid  out  is  allowed.^ 
And  interest  has  been  given  upon  premiums  paid  for  keeping  up  life 
policies,  to  which  the  security  was  made  subject,  under  a  provi- 
sion charging  the  security  with  payment  of  all  such  sums  as  a 

1  Archdeaconv.  Bowes,  M'Cle.  149. 

2  Montgomery  v.  Calland,  14  Sim.  79. 

3  Lord  Midtetmi  v.  JS/iot,  16  Sim.  531. 

4  Barwell  v.  Parker,  2  Ves.  364. 

6  Bao.  Abr.  922.  MarUove  v.  Sale,  2  Vem.  S4.  ;  Laconv.  Merlins, S  Atk.  4:  WooUeyv.  Drag,  2 
Anst.  651. 

6  Godfrey  v.  Watson,  3  Atk.  618. 

7  Kiiowles  V.  Chapman,  Set.  Dec.  226,  ed.  2, 

8  Quarrell  v.  Beckfard,  1  Mad.  281 ;  Webh  v.  Rorke,  2  Sch.  &  Lef .  676. 
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surety  should  be  compelled  to  pay,  with  interest  thereon ;  ^  but 
interest  was  not  given  under  that  provision  upon  costs  paid  by  the 
surety ;  though  it  will  be  directed  upon  costs  also,  where  taey  have 
been  -paid  under  an  order  of  the  Court,  which  declared  the  person 
paying  them  to  be  entitled  to  an  indemnity  for  so  doing,^  as  well 
as  upon  interest  which  the  owner  of  an  unincumbered  estate  has 
been  compelled  to  pay,  where  the  former  owner  has  covenanted  to 
indemnify  him  against  such  incumbrances.^ 

If  the  mortgagee  omit  to  attend  at  the  time  and  place  fixed  by 
the  Court  for  payment,  he  will  be  allowed  no  interest  beyond  that 
day ;  but  where  the  *  omission  arose  from  a  mistake,  and  the 
mortgagor  also  neglected  to  attend,  the  mortgagee  was  not  com- 
pelled to  wait  another  six  months,  but  a  new  time  was  fixed  for 
payment  at  the  end  of  ten  days. 

Executors  who  refuse  a  tender,  properly  made,  of  the  mortgage 
debt,  on  the  ground  that  they  have  not  proved  the  will,  can  demand 
no  further  interest :  ^  for  they  are  entitled  before  probate  to  re- 
ceive the  mofiey. 

A  mortgagee  will  be  allowed  no  interest  upon  a  debt  which  would 
have  been  satisfied  but  for  his  wrongful  or  inequitable  act,  during 
such  time  as  the  debt  has  thereby  remained  unsatisfied.  Thus,^ 
where  a  vendor  who  had  become  liable  to  an  action  by  the  pur- 
chaser upon  a  covenent  for  quiet  enjoyment,  delayed  the  pur- 
chaser's action,  by  setting  up  an  acknowledgment,  improperly 
obtained  from  the  mortgagee  of  the  latter  (whose  mortgage  he  paid 
off),  that  the  payment  was  in  full  of  all  demands  in  respect  of  the 
covenant ;  interest  on  the  mortgage  debt  was  refused  during  the 
delay  of  the  action,  because  the  damages  recovered  at  law  would, 
but  for  the  delay,  have  swept  away  the  mortgage  debt,  so  that  the 
interest  could  never  have  accrued. 

A  prior  incumbrancer  is  not  by  mere  laches  in  enforcing  payment 
of  his  interest,  deprived  of  his  right  to  that  interest  as  against  the 
jpwisjie  incumbrances,  the  latter  being  not  without  remedy;''   be- 

1  Hodgson  v.  Hodgson,  2  Keen,  704. 

2  Waimnan  v  Bowker,  8  Beav.  363. 

3  Executors  of  Fergus  v.  Gore,  1  Sch.  &  Lef.  107. 

i  Hughes  v.  WUUams,  1  Kay,  iv.,  and  form  of  order  there. 
6  Austen  t.  Dodwell's  Executors,  1  Eq.  Ca.  Abr.  319. 

6  Thornton  v.  Court,  3  De  G.  M.  &  (5.  293. 

7  Aston  V.  Aston,  1  Ves,  263. 
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cause  he  may  redeem  and  get  the  estate  himself.  '  And  this,  it  is 
said,  even  though  he  let  the  interest  run  in  arrear  with  an  ill  intent 
to  get  the  estate  itself ;  but  if  there  be  fraud  or  collusion  it  will  be 
otherwise.^  The  doctrine  must  be  taken  to  imply,  that  the  puisne 
incumbrancer  knows  that  the  interest  is  running  in  arrear,  for 
otherwise  he  would  have  no  warning  to  exercise  his  right  of  re- 
demption. 

So,  the  neglect,  without  fraud,  of  the  incumbrancer  to  demand 
interest  from  the  tenant  for  life,  will  not  prejudice  his  right  against 
the  remainderman.^ 

The  adult  tenant  in  tail  of  an  incumbered  estate  is  not  obliged 
to  keep  down  the  interest  on  the  charge  ;  because,  having  or  being 
by  his  own  act  able  to  acquire  full  power  over  the  estate,  neither  the 
issue  in  tail  nor  the  remainderman  have  any  equity  to  call  for  an 
indemnity  against  the  arrears  of  interest  accrued  during  the  pos- 
session of  their  predecessor.^  And  on  the  other  hand,  if  the  ten- 
ant in  tail  die  without  barring  the  entail,  after  keeping  down  the 
interest,  or  taking  an  assignment  of  the  mortgage  (in  which  case 
he  is  considered  to  have  paid  himself  the  interest  out  of  the  rents 
and  profits),  the  issue  in  tail  have  the  benefit,  and  the  personal 
representatives  of  the  tenant  in  tail  have  no  equity  to  charge  the 
reversion  with  interest  accrued  during  his  life.* 

And  so  it  is  if  the  husband  of  tenant  in  tail  seised  in  right  of 
his  wife,  take  in  the  mortgage,  for  he  takes  subject  to  all  the  rights 
and  remedies  of  the  mortgagee  and  the  reversioner,  and,  after  re- 
ceiving the  rents  during  the  wife's  life,  cannot  come  against  the 
estate  for  the  interest.® 

But,  in  such  a  case,  an  account  will  be  directed  of  the  profits 
accrued  since  the  death  of  the  wife,  and  subsequent  interest  will 
be  allowed. 

An  infant  tenant  in  tail,  however,  being  unable  to  make  the  es- 
tate his  own,  is  not  upon  the  same  footing  as  an  adult,  but  is  in 

1  BentTiam  v.  Haincourt,  Free.  Ch  30  ;  Chapman  v.  lanner,  1  Vern  267 

2  Loftus  V.  Swift,  2  Sch.  &  Lef.  642  ;  Roe  v.  Pogson,  2  Mad.  457  ;  Wrixon  v.  Vize,  2  Dru.  &  War.  203. 

3  Chaplin  v.  Chaplin,  3  Atk.  234  :  Surges  v.  Mawbey,  T.  &  E.  167. 
i  Ameshury  v.  Brown,  i  Ves.  477. 

6  Ibid. 
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the  position  of  a  tenant  for  life,^  who  is  bound  ^  (as  is  also  the 
tenant  for  years)  ^  to  keep  down  the  interest  of  the  charge  during 
the  continuance  of  his  estate,  to  tlie  extent  of  the  rents  and  profits, 
and  who  is  not  exempted  from  this  duty  by  the  possession  of  an 
absolute  power  of  appointment,  by  virtue  whereof  he  is  able,  like 
the  tenant  in  tail,  to  make  the  estate  his  own.* 

It  is  incumbent  on  the  reversioner  to  see  that  this  duty  be  per- 
formed by  the  tenant  for  life  ;  ^  and  if  it  be  neglected,  the  rever- 
sioner,^ or  it  seems  the  next  tenant  for  life,''  may  file  his  bill  to 
make  the  rents  amenable,  and  may  compel  the  tenant  for  life  to 
answer  what  has  accrued.  But  if  the  reversioner  stand  by  and 
allow  the  rents  to  be  received  and  not  applied  in  payment  of  inter- 
est, the  reversion  will  be  charged,  and  the  reversioner  cannot 
afterwards  establish  a  debt  against  the  assets  on  the  ground  that 
the  rents  were  sufficient.^ 

The  reversion  may  also  be  charged,  if  the  rents  be  insufficient, 
and  the  arrears  of  interest  have  thus  been  thrown  upon  the  rever- 
sioner, where,  having  accrued  during  the  time  of  one  tenant  for 
life,  they  were  discharged  by  the  trustees  of  a  subsequent  life 
estate.^ 

And  if  the  tenant  for  life  of  an  incumbered  estate  charge  the  es- 
tate under  a  power,  with  a  principal  sum  and  interest,  and  then 
mortgage  both  the  charge  and  the  interest,  and  keep  down  so  much 
of  the  interest  as  the  estate  will  not  pay,  out  of  his  own  moneys, 
the  amount  so  paid  (in  the  absence  of  any  intention  to  exonerate) 
will  be  charged  upon  the  reversion ;  and  the  next  in  remainder 
cannot^"  redeem  the  mortgage  of  the  charge,  without  discharging 
the  interest  so  paid  by  the  mortgagor,  and  for  which  he  was  an 

1  Sarjeson  v.  Cruise,  cited  1  Ves.  477,  480  ;  S.  C.  Sargeson  v.  Smly,  2  Atk.  412,  and  T.  &  R.  176  ; 

Surges  v:  Mawbey,  T.  &  R  177.  But  note,  that  Sir  T.  Plumer,  M.R.,  puts  a  wrong;  constructioQ 
upon  the  words  of  Sir  W.  Grant,  M  R.,  in  Bertie  v.  Lord  Abingdon,  3  Mer.  566.  The  latter  is 
supposed  to  have  said  that  *'  there  could  he  no  question  as  to  the  obligation  of  an  infant  tenant 
in  tail  to  keep  down  the  interest,"  His  words  really  were,  "There  can  be  no  question  in  this 
case  with  respect  to  the  obligation,  &c."  i.e  ,  the  question  does  not  arise  here.  For  the  question 
was  not  between  real  and  personal  rei)resentatives,  between  whom  there  is  no  equity,  but  only 
between  the  representatives  and  those  in  remainder. 

2  Revel  v.  Watkitison,  1  Ves.  93  ;  Amesbury  v.  Brown,  ibid,  477  :  Fauikner  v.  Daniel,  3  Hare,  199; 

Bulwer  v.  AstUy,  1  Ph.  422  ;  Play  fair  v.  Cooper,  17  Beav.  187  ;  and  see  T.  &  R.  174  ;  19  Jur.  580 

3  1  Ve^  480. 

4  Whitbread-v.  Smith,  3  De  G.  M.  &  G.  741. 

5  2  Jo.  &  Lat.  160  ;  Kay,  339. 

6  5  Ves.  106  ;  and  see  Hayes  v.  Hayes,  1  Ch.  Ca.  223. 

7  Revel  v.  Watkinson,  1  Ves.  93. 

8  19  Beav.  64. 

9  Sharshaw  v.  Gibbs,  Kay,  333. 

10  Lord  Kensington  v.  Bimvene,  19  Jur.  677. 
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incumbrancer  on  the  estate.  And  it  seems  that  if  the  estate  be 
clearly  charged  under  the  power  with  interest,  as  well  as  principal 
moneys,  it  will  not  be  material  that  the  trusts  of  the  term,  limited 
to  secure  the  charge,  relate  only  to  the  principal.  Nor  will  any 
weight  be  given,  in  such  a  case,  to  arguments  founded  upon  the 
inconvenience  of  taking  the  necessary  accounts  of  the  rents  aijd 
profits  received  by  the  former  tenant  for  life. 

If  a  mortgagee,  who  has  suffered  the  interest  to  run  in  arrear, 
purchase  the  estate  of  the  tenant  for  life,  the  surplus  rents  received 
after  the  purchase,  beyond  the  current  interest  of  the  mortgage, 
must  be  applied  in  discharge  of  the  arrears ;  and  the  mortgagee 
cannot  charge  the  arrears  upon  the  inheritance  :  ^  for  the  vendor 
under  whom  he  claims  was  bound  to  keep  down  the  interest. 

If  an  estate  have  been  partly  in  the  possession  of  a  tenant  for 
life,  and  partly  of  a  person  who  takes  under  the  limitations  of  a 
prior  settlement  (as  a  jointress),  and,  therefore,  is  not. bound  to 
pay  the  interest  on  the  incumbrances,  the  tenant  for  life  must  dis- 
charge the  arrears,  which  accrued  at  the  time  of  the  paramount 
estate,  out  of  the  additional  rents  received  at  its  expiration.^ 

The  case  of  Tracy  v.  Lady  Hereford  has  been  stated'  by  an 
eminent  Judge  to  establish  the  general  proposition,  that  a  tenant 
for. life  in  remainder  must  bear  the  arrears  of  interest  which  ac- 
crued during  the  estate  of  a  prior  tenant  for  life ;  but  this  con- 
struction has  been  repudiated  as  inequitable  and  unnecessary  for 
the  determination  of  the  case  in  which  it  was  laid  down.*  The 
rule  goes  no  farther  than  to  make  each  tenant  for  life  bear  the 
arrears  which  have  accrued  during  his  own  time,  although  during 
part  of  the  time  another  may  have  been  in  possession  of  part  of 
the  estate  under  a  paramount  title ;  ^  and  to  liquidate  such  arrears 
he  must  furnish  all  the  rents  if  necessary  during  the  whole  of  his 
life  ;  but  subject,  it  seems,  to  this  equity,^  viz.,  that  if  the  settlor 
of  the  estate  be  to  the  tenant  for  life  in  loco  parentis,  and  the  ten- 
ant for  life  not  otherwise  provided  for,  a  reasonable  maintenance 
shall  be  allowed  him  out  of  the  rents  and  profits. 

1  Lord  Penrhyn  v  Hughes,  5  Ves.  99.    So  as  to  a  purchaser  who  actually  pays  off  the  arrear-?. 

Whitbread  v.  Smith,  3  Tie  G.  M,  &  G.  741 ;  and  see  Ruscombe  v.  Bare,  2  Bl,  ST.  S.  192. 

2  Revel  v.  Watkinson,  1  Ves.  193  :  Tracy  v.  Lady  Hereford,  2  Bro.  C.  0. 128. 

3  5  Ves.  106.  i  See  2  Jo.  &  Lat.  160  ;  Kay,  339. 
fi  Id.  and  Tracy  v.  Lady  Hereford,  mpra. 

6  Revel  v  Watkinson,  1  Ve.g.  193  ;  Butler's  case  cited  there  ;  T.  &  R.  174  Note,  however,  that  iu 
Bevel  V-  WatHnsfm,  the  bill  was  by  a  subsequent  tenant  for  life,  which  tends  to  show  that  he 
was  then  considered  liable  for  the  arrears. 
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And  where  the  incumbrances  on  the  estate  consist  of  annuities, 
the  measure  of  the  tenant  for  life's  liability  is  the  value  of  the 
annuity,  which  the  decree  will  direct  to  be  ascertained :  and  the 
interest  of  the  estimated  amount  wiU  be  kept  down  by  the  tenant 
for  life.^  And  so  the  tenant  for  life,  during  whose  time  an  annu- 
ity prior  .to  his  estate  has  run  in  arrear,  will  not  be  ordered  to  pay 
the  arrears,  but  only  so  much  as,  during  the  continuance  of  his 
life  estate,  will  keep  down  the  interest  of  the  charge,  which  those 
arrears  constitute  upon  the  corpus  of  the  estate.^ 

If  arrears  of  rent,  which,  in  the  view  of  a  court  of  equity,  are 
specifically  applicable  to  the  payment  of  interest,  be  received  by  the 
tenant  for  life,  he  cannot  retain  them  when  the  interest  is  in  arrear, 
though  they  all  accrued  in  his  own  time ;  especially  if  he  were 
party  to  a  transaction  in  which  those  rents  were  assumed  to  have 
been  applied  in  payment  of  the  interest.^ 

With  respect  to  the  infant  tenant  in  tail,  there  is  an  apparent 
disagreement  from  the  general  authorities  in  an  earlier  case,*  in 
which  the  Court  refused  to  order  the  executors  of  an  infant  tenant 
in  tail  to  pay  the  arrears  of  interest  out  of  the  infant's  personal 
estate ;  and  the  observations  of  the  Court,  as  reported  in  Peere 
Williams,  tend  to  show  that  the  decision  was  upon  the  general 
ground  that  the  tenant  in  tail  is  not  bound  to  keep  down  the  inter- 
est. It  has,  however,  been  suggested,^  that  the  real  ground  was 
not  that  the  infant  was  not  liable  to  keep  down  the  interest,  but 
that  it  ought  not  to  be  paid  out  of  his  personel  estate ;  for,  per 
Lord  Hardwicke,^  the  rents  and  profits  were  the  fund  out  of  which 
the  guardian  should  have  paid  the  interest.  And  so  it  was  held  in 
the  case  of  Burges  v.  Mawbey^ 

And  the  like  rule,  no  doubt,  applies  to  the  infant  tenant  for  life. 

Where  the  estates  of  the  husband  and  wife  were  mortgaged  to 
secure  the  husband's  debt,  and  payment  was  enforced  out  of  the 
produce  of  the  wife's  estate,  it  was  held,  that  the  representatives 

1  Btdwer  v.  Astley,  1  Ph.  423. 

2  Play  fairy.  Cooper,  17  Beav.  187. 

3  Caulfield  v.  Maguire.  2  Jo.  &.  Lat.  141. 

4  Chaplin  v.  Chaplin,  3  P.  Wms.  229. 

5  Per  Sir  T.  Plumer,  T.  &  B.  177. 

6  lu  Serjeson  v.  Sealey,  cited  T.  &  B.  177. 

7  T.  &  E.  167, 178. 
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of  the  wife  should  have  no  interest  on  the  sums  which  the  hus- 
band's estate  had  thus  become  liable  to  recoup  to  them ;  and  con- 
sequently that  a  judgment  creditor  of  the  wife,  claiming  against 
the  husband's  estate  upon  the  foundation  of  this  equity,  could  have 
no  interest  upon  the  debt  which  he  recovered.^  The  husband  and 
wife  are  not  bound  to  keep  down  the  interest  of  a  mortgage  on  the 
wife's  estate  for  the  benefit  of  her  heir ;  though  for  what  he  may 
have  actually  paid  in  respect  of  such  interest,  he  will  have  no 
allowance.  And  as  tenant  by  the  curtesy,  he  must  keep  down, 
after  his  wife's  death,  the  interest  on  the  original  debt,  and  on  the 
arrears  which  have  accrued  during  her  life.^ 

The  order  of  the  Court,  directing  a  receiver  to  keep  down  the  in- 
terest of  incumbrances,  does  not  amount  to  an  appropriation  of  the 
rents  and  profits  to  that  purpose,  so  as  to  make  the  rights  of  the 
parties  where  the  interest  has  not  been  paid  or  applied  for,  the 
same  as  if  interest  had  been  actually  paid.^  The  order  is  partly 
made  in  justice  to  the  incumbrancers,  partly  for  benefit  of  the  es- 
tate, lest  the  incumbrancers  should  proceed  in  respect  of  their  un- 
paid interest ;  but  if  they  do  not  apply  for  it,  they  are  presumed  to 
be  content  with  their  security  for  principal  and  interest,  and  the 
estate  remains  burthened  with  the  arrears,  for  which  there  is  no 
equity  against  the  surplus  rents  paid  over  by  the  receiver. 

17.  Of  Payment  of  Interest  on  Arrears  of  Annuities,  and  on  Bond 
and  Judgment  Debts. 

As  a  general  rule,  interest  is  not  allowed  upon  arrears  of  an 
annuity,  though  it  be  charged  upon  land,  but  under  special  circum- 
stances only.  It  was  held  by  Lord  Hardwicke,  that  if  the  annuity 
were  given  for  maintenance,  or  there  were  a  penalty  for  securing 
the  payment  of  it,  interest  should  be  given  on  the  arrears.*  But 
the  rule  as  to  maintenance  has  not  been  followed ; '  and  it  has  been 
long  held,  that  the  security  of  a  bond  and  penalty  raises  no  equity 
for  interest  on  the  arrears,  because  no  interest  was  recoverable  at 
law  on  a  judgment  debt,  though  damages  were  given  in  the  nature 

1  Laiicaster  v.  Evors,  10  Beav.  266. 154. 

2  Muscnmbe  v.  Hare,  2  Bli.  N.  S.  192. 

3  Bertie  v.  Lord  AUngdon,S  Mer.  560. 

4  Newman  v.  Auling,  3  Atk.  579  ;  see  also  Ferrers  v.  Ferrers,  Ca  t.  Talb.  2. 

5  Tew  V  Earl  of  Winterton,  1  Ves.  jun.  450  :  Creuze  v.  Hunter,  2  ilrid.  167  ;  and  see  Mellish  v.  jtfe/- 

lish,  14  Ves.  516. 
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of  interest.^  And  the  disinclination  to  give  interest  has  gone  so 
far,  that  the  Court  has  even  refused  it  when  the  annuity  had  heen 
enjoyed  for  many  years,  and  the  assignee  had  been  deprived  of 
possession  by  the  act  of  the  Court ;  and  this,  although  the  fund 
out  of  which  it  was  payable  was  productive,  and  the  interest  of  it 
actually  went  into  the  pocket  of  the  owner  of  that  fund.^  But  this 
seems  to  have  been  an  extreme  case ;  and  though  mere  legal  delay 
be  no  ground  for  giving  interest,  either  on  an  annuity  or  a  judg- 
ment,^ yet  it  seems  clear  at  the  present  day,  that  if  the  annuitant 
had  the  means  of  recovering  his  annuity  at  law,  but  was  restrained 
from  doing  so, at  the  instance  of  the  j)erson  liable  to  pay  the  annu- 
ity :  or  if  the  latter  come  for  the  help  of  the  Court  against  the 
hardship  to  which  he  would  be  exposed  at  law,  the  Court  will  give 
interest  on  the  arrears,  on  the  principle  of  restoring' the  annuitant 
to  the  position  he  would  have  been  in  if  the  Court  had  not  inter- 
fered.* And  if  the  person  liable  to  pay  the  annuity  have  grossly 
misconducted  himself,  in  evading  payment  of  the  annuity,^  or  in 
disputing  its  existence  on  unjust  grounds,  as  by  setting  up  the  de- 
struction of  a  bond  after  adruitting  that  it  was  caused  by  an  acci- 
dent,* or  have  otherwise,  by  his  conduct  or  absence,  delayed  the 
proceedings  of  the  creditor,  interest  will  be  given  :  especially  if  the 
person  liable  to  the  payment  were  a  party  to  the  creation  of  the 
obligation.'' 

Interest  has  been  given  on  the  aggregate  amount  of  arrears  due 
at  the  death  of  the  surviving  grantor  of  an  annuity,  the  fund  hav- 
ing been  accumulating  for  many  years  in  court,  and  there  having 
been  no  person  for  a  long  time  after  the  death  of  the  surviving 
grantor  who  could  have  been  sued  on  the  judgment.^ 

To  avoid  circuity  of  action,  the  Court  will  also  give  interest 
where  there  would  be  a  clear  case  for  damages  at  law,  under  a  cove- 
nant for  payment  of  the  annuity,  and  it  is  clear  that  the  measure 

1  Booth  V.  Leycester,  3  My.  *  C.  459  ;  Gaunt  v.  Taylor,  3  My,  &  K.  302.     It  does  not  appear  that  1 

A  2  Vic.  c.  HO,  s.  17.  yivinfr  interest  on  judt^ment  debts,  1ms  made  any  alteration  in  the  practice 
of  Courts  of  Equity  in  this  respect. 

2  Per  Sir  J.  Leach,  cited  3  D,  &  W    138. 

3  Martyn  v.  Blake,  3  D.  &  W.  1  5  ;  Berrington  v  Evans,  Younge  276.* 
i  Booth  V.  Leycester,  1  Keen,  247  ;  Taylor  v.  Taylor,  8  Hare,  120. 

6  Martyn  v.  B/ake,  3  D.  &  W.  125. 

-   6  Crosse  v  Bedingfield,  i  i  Sim.  35  ;  and  see  10  Hare,  136. 

7  Booth  V.  Leycester,  3  Myl.  &  C.  4.59. 

8  Hyde  v.  Price,  8  Sim.  578     But  this  decision  is  not  a  strong  one.    It  was  pronounced  before  judg- 

ment WdS  given  on  the  appeal  in  Booth  v.  Leycester,  3  M.  &  C.  459 ;  see  JenhiTis  v.  Briant,  1 
Sim.  272 ;  and  see  10  Hare,  135. 
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of  damages  would  be  the  amount  of  the  arrears  with  interest 
thereon ;  ^  as  if  there  be  a  covenant  to  indemnify  the  annuitant 
against  prior  incumbrances,  by  the  claims  of  the  owners  of  which 
the  perception  of  the  annuity  was  prevented,  especially  if  this  have 
occurred  in  consequence  of  the  acts  of  the  covenantor.  But  such 
a  case  will  not  arise  on  a  mere  covenant  to  pay  the  annuity,  with 
a  clause  enabling  the  annuitant  to  enter  and  hold  until  payment^ 
of  the  annuity,  and  of  such  costs,  losses,  damages,  and  expenses, 
as  shall  be  occasioned  by  non-payment  thereof ;  for  such  expres- 
sions only  amount  to  an  indemnity  against  the  costs  incident  to 
entry  and  possession,  and  loss  from  enforcing  the  security. 

Although,  as  a  general  rule,  the  Court  refuses  interest  on  arrears, 
yet,  if  the  annuitant  have  entered  into  possession,  he  will  not  be 
obliged  to  quit  possession  unless  the  grantor  will  allow  him  inter- 
est ;  but  he  cannot  have  this  relief  on  the  ground  that  there  was  a 
power  in  the  grantee  to  enter,  if  he  did  not  do  so.  The  grantee 
must  first  avail  himself  of  his  remedy,  and  then  seek  the  conse- 
quent relief.*  Nor  will  it  be  assumed,*  in  favour  of  the  claim  for 
interest,  that  the  annuitant  would  have  used  his  legal  remedies, 
but  for  the  presence  of  a  receiver  appointed  by  the  Court ;  or  ad- 
mitted, that  by  reason  of  the  receiver's  appointment,  the  annuitant 
is  to  be  considered  as  having  been  restrained  from  using  his  reme- 
dies. And  the  annuitant  will  not  even  have  the  benefit  of  an  acci- 
dental union  in  himself,  of  the  right  to  the  annuity,  and  the  title 
to  the  term  by  which  it  is  secured,  where  there  is  a  contest  respect- 
ing the  annuity ;  on  the  ground  that  the  annuitant  may  not,  as  a 
trustee  of  the  annuity,  use  for  his  own  benefit  a  power  thus  acci- 
dentally acquired. 

Although  interest  will  be  given  where  the  arrear  has  been  caused 
by  the  act  of  the  party  liable  for  the  payment,  in  taking  away  the 
legal  right  of  the  annuitant,  it  is  different  where  there  is  a  sub- 
stantial dispute  as  to  the  annuity,  in  consequence  of  which  the 
money  has  been  brought  into  court  for  the  benefit  of  all  parties.^ 
Where  the  fund  in  Court  has  been  invested,  application  should  be 
made  to  the  Court  to  set  aside  and  keep  distinct  a  part  of  the  fund 

1  Martyn  v.  Blake,  3  D.  &  W.  126  ;  see  also  Gay  v.  Cox,  1  Ridg  P.  C.  158. 

2  Booth  V.  Leycester,  3  M.  &  C.  469. 

S  Robinson  v.  Cumming,  2  Atk.  409  ;  Booth  t.  Leycester,  3  My.  &  C.  459. 

4  Taylor  v.  Taylor,  8  Hare,  120. 

5  l'ayl<yr  v.  Taylor,  supra. 
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or  income  required  for  satisfaction  of  the  annuity  ;  and  if  this  be 
omitted,  and  the  accumulations  be  carried  to  a  general  account,  the 
profit  produced  by  a  part  of  the  fund  will  not  be  separated  for  the 
benefit  of  the  annuitants.  This  application,  it  seems,  should  be 
made  immediately  after  the  title  to  the  annuity  has  been  estab- 
lished.^ 

The  discretion  of  the  Court  in  this  matter  is  not  affected  by  the 
Statute  22  Vic.  c.  43,  s.  3,  Con.  Stat,  i^f  U.  C,  which  gives  to  juries 
at  the  trial  of  an  issue,  or  on  an  assessment  of  damages,  power  to 
allow  interest  to  creditors  upon  debts  or  sum  certain.  As  ap- 
pears by  direct  authority,^  and  incidentally  by  decisions  made  since 
the  passing  of  the  Enghsh  Statute,  3  &  4  W.  IV.  c.  42,  s.  28,  of 
which  ours  is  nearly  a  transcript ;  although,  by  one  learned  Judge, 
it  was  said  to  be  the  absolute  duty  of  the  Court  to  adopt  this  and 
other  provisions  of  the  Act,  by  applying  the  spirit  of  them  to  the 
practice  of  the  Courts  of  Equity.^ 

Bond  debts  generally  carry  no  interest,  either  at  law  or  in  equity, 
beyond  the  amount  of  the  penalty,  which  is  taken  to  represent  by 
the  agreement  of  the  parties  the  ultimate  amount  of  the  debt. 
But  the  conduct  of  the  obligor,  the  interference  of  the  Court,  and 
other  special  circumstances,  make  in  this  case  also  exceptions  to  the 
general  rule.*  And  if  there  be  a  bond  and  a  mortgage  to  secure  the 
same  sum,  with  aU  interest  that  may  grow  due  thereon,  interest 
will  be  carried  under  the  mortgage  beyond  the  penalty  of  the  bond; 
for  the  amount  of  the  penalty  is  not  to  prejudice  the  mortgage.* 
And  it  matters  not  whether  the  mortgage  precede  or  follow  the 
bond.  Interest  will  also  be  given  in  such  a  case  where  the  mort- 
gagor, is  a,  surety,  as  the  creditor  may  make  the  mortgage  as  avail- 
able as  if  it  were  given  by  the  principal  debtor.  But  a  trust  for 
payment  out  of  the  proceeds  of  real  estate,  of  bond  debts,  together 
with  the  interest  due  and  to  grow  due  for  the  same,  to  the  day  of 
payment,  will  not  ®  carry  interest  beyond  the  penalties  of  the  bonds; 

1  Booth  V.  Leycester,  3  My.  &  C.  459. 

2  Re  Powell's  Trust,  10  Hare,  ISt. 
8  Byde  v.  Price,  b  Sim.  678. 

4  Tew  V.  Earl  of  Winterton,  3  Bro.  0.  0.  489 ;  Mackworlh  v.  Thomas,  6  Ves.  329  ;  Clarice  v.  Seton, 

6  Ves.  411 ;  Atkinson  v.  Atkinson,  1  Ba.  &  Be.  239. 

5  Clarke  v.  Lord  Abingdon,  17  Ves  106 

6  Hughes  v.  Wynne,  1  My.  &  K.  20;  Clowes  v.  Waters,  16  Jur.  632. 
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for,  as  interest  does  not  grow  due  beyond  the  penalties,  by  virtue 
of  the  rule  under  consideration,  the  trust  will  be  satisfied  by  pay- 
mint,  of,  interest  to, the  amount  of  the  penalties. 

It  has, been  said,^  that  if  the  bond  be  tacked  to  another  security, 
asi  to  the  mortgage  for  securing  other  sums,  the  mortgagor  may  not 
i;edeem  unless  he  will  pay  the  interest  which  is  above  the  penalty. 
This  is  doubted  by  Mr.  Powell,^  because  tacking  is  only  to  avoid 
circuity  of  action,  but  it  is  supported  by  Mr.  Coventry^  on  the 
ground,  that  the  excess  of  interest  may  be  tacked  in  the  nature  of 
further  advances.  The  doubt  of  Mr.  PoweU  seems  more  correct  in 
principle  than  the  reason  against  it ;  for  a  bond  is  allowed  to  be 
tacked  to  prevent  a  circuity  of  remedy  in  respect  of  a  recoverable 
debt,  and  not  to  make  a  new  remedy  where  there  was  none  before: 
and  we  have  seen  that,  as  a  general  rule  there  is  no  remedy  for  in- 
terest beyond  the  penalty.  Neither  can  interest  in  arrear  be  turned 
in  such  a  manner  into  principal,  as  the  treating  it  as  a  further  ad- 
vance would  imply. 

The  proposition  may,  however,  be  supported  upon  the  principle, 
that  a  person,  who  comes  for  the  aid  of  equity  to  compel  redemption, 
must  do  equity  by  payment  of  all  interest ;  and  the  rule  has  been 
so  laid  down  where  a  mortgagee  has  tacked  a  judgment  to  his 
mortgage.* 

Interest  has  been  given  beyond  the  penalty  to  a  judgment  credi- 
tor, who  was  a  trustee  in  possession  under  the  will  of  the  debtor 
on  the  ground  that  he  might  have  retained  the  rents  (though  he 
did  not  do'  so)  to  pay  the  interest  due  to  himself,  and  that  but  for 
the  filing  of  the  bill  he  would  have  retained  possession  as  trustee.? 

18.  Of  the  Conversion  of  Interest  in  Arrear  into  Principal. 

It  was  said**  to  be  always  a  rule,  that  the  assignee  of  a  mortgage 
should  have  interest  for  the  interest  due  at  the  assignment :  but 
now,'  if  there  be  an  arrear  of  interest  on  a  mortgage,  and  an  assign- 

1  Peers  v.  Baldxoyn,  2  Eq.  Ca.  Abr.  611. 

2  Pow.  Mori,  355,  ed.  6. 

3  Jbid  note(g.) 

4  See  Godfrey  v.  Watson,  3  Atk  517. 

5  Atkinson  v.  Atkinson,  1  Ba.  &  Be.  239. 

6  Anon.  1  Ch.  Ca.  268. 

7  AshenhMTSt  v.  James,  3  Atk.  271 :  JSarl  of  Macclesfield  v.  Fitton,  1  Vern.  168 :  Matthews  v.  Wal- 
'  icyn,  i  Ves.  U8  ;  Chamiers  v.  Ooldmn,  9  Ves.  254  ;  Mangles  v.  Dixon,  3  H.  L.  C.  737. 
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ment  be  made  by  the  mortgagee  with  the  concurrence  of  the  mort- 
gagor, the  interest  paid  by  the  assignee  shall  be  taken  as  principal, 
and  carry  interest ;  but  where  it  is  assigned  without  the  concurreace 
of  the  mortgagor  (unless  it  seems  ^  he  first  refuse,  either  to  pay  off 
the  debt,  or  to  join  in  the  assignment),  the  assignee  must  take  only 
upon  the  same  terms  with  the  assignor ;  that  is,  he  will  be  entitled 
as  against  the  mortgagor  to  no  more  than  is  actually  due  on  the 
security,  without  reference  to  what  he  may  have  paid,  and  the 
interest  which  he  pays  wiU  not  be  taken  as  principal. 

The  mere  privity  or  assent  of  the  mortgagor  to  the  account  is  not 
sufficient^  to  change  the  interest  into  principal,  even  if  he  sign  the 
account ;  for  no  intent  is  thereby  shown  to  alter  the  nature  of  that 
part  of  the  debt  which  consists  of  interest.  On  the  other  hand,  con- 
version may  take  place  on  the  mere  written  consent  of  the  mortga- 
gor, or  person  entitled  to  redeem,  without  his  being  actually  a  party 
to  the  assignment,  or  even  on  inference  of  his  consent  arising  from 
his  acts  or  from  his  acquiesence ;  thus,  where  interest  had  been 
paid  for  many  years  upon  an  ascertained  balance  of  principal  and 
interest,  reported  due  at  the  date  of  a  decree  for  sale,  the  court  in- 
ferred an  agreement  that  interest  should  be  paid  as  the  price  of 
forbearance  to  enforce  the  sale.'  And  again,  where  a  puisne  iacum- 
brancer,  who  had  purchased  the  equity  of  redemption  under  a 
decree  of  the  court,  took  in  two  judgments  prior  to  a  mortgage 
security,  at  the  desire  of  the  mortgagee,  who  was  unable  to  take 
them  in  himself,  the  Court  considered*  his  consent  to  be  equivalent 
to  his  joining  in  the  deed,  and  allowed  the  judgment  creditor  in- 
terest on  all  that  he  had  paid. 

Inquiries  will  be  directed  as  to  what  is  due  on  the  mortgage,  and 
what  has  been  paid  by  the  assignee.^  If  it  be  denied  that  anything 
was  due  at  the  time  of  the  assignment,  the  inquiry  wiU  be,  what 
was  due  at  the  time  of  the  mortgage,  what  at  the  time  of  the 
assignment,  and  what  remains  due ;  and  if  it  appear  as  the  result 
of  the  inquiry  that  nothing  was  due  at  the  time  of  the  assignment, 
the  assignment  will  be  declared  void  as  against  the  estate  of  the 

1  .471071.  Bunb.  41. 

2  Brown  v.  Barkham,  1  P.  Wms.  652, 

3  M'Carthy  v.  Llandaff,  1  Ba.  &  Be.  376. 

4  A  shenkurst  v.  James,  3  Atk.  271.    There  seems  formerly  to  have  been  a  praefcice  of  ftddin^  the 

interest  to  the  principal,  upon  asais^nment,  after  forfeiture  by  non-payment  of  interest,  though 
1  he  time  for  payment  of  the  principal  had  not  arrived.     See  Qladwyn  v.  Hitchman,  2  Vem.  135. 

5  Smith  V.  Pemberton,  1  Ch.  Ca.  67. 
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mortgagor.  But  if  otherwise,  and  the  assignment  were  made  with- 
out the  mortgagor's  privity,  he  or  those  claiming  under  him  will  be 
at  liberty  to  redeem  on  payment  of  what  has  been  found  due  on  the 
original  security.^ 

As  to  the  conversion  of  interest  into  principal,  as  between  the 
mortgagor  and  mortgagee,  the  later  authorities  agree  that,  by  an 
original  stipulation  in  the  mortgage  deed,  this  cannot  be  done ; 
but  the  interest  must  first  be  due  before  any  agreement  to  turn  it 
into  principal  will  hold  good.^  It  was  decided  at  an  early  period 
by  Lord  Keeper  North, ^  that  such  interest  as  was  reserved  in  the 
body  of  the  deed  should  be  reckoned  principal ;  because,  being  as- 
certained by  the  deed,  an  action  of  debt  would  lie  for  it,  and  it  was 
reasonable  that  damages  should  be  given  for  its  non-payment. 
But  this  doctrine  assumed  the  validity  of  the  bargain,  which  was 
afterwards  denied,  on  the  ground  of  usury  ;  and  upon  that  ground 
alone  the  rule  just  stated  appears  to  stand.  For,  although  Lord 
Eldon  said,  that  such  a  bargain  was  neither  illegal  nor  unfair,  he 
added  that  the  Court  would  not  allow  it,  because  it  tended  to 
usury,  though  it  was  not  usury ;  *  and  another  learned  .Judge, ^ 
who  questioned  the  accuracy  of  this  language,  considered  that  the 
doctrine  could  not  be  supported,  except  on  the  ground  that,  some 
advantage  being  supposed  to  arise  to  the  mortgagee,  ultra  the  £5 
per  cent,  interest,  and  that  advantage  being  secured  by  an  original 
stipulation,  the  contract  savoured  of  usury.  The  getting  a  col- 
lateral advantage  has  also  been  mentioned  as  a  reason  for  the 
rule,^  but  this  seems  to  be  merely  a  form  of  usury  ;  "^  and  if  it  be, 
as  it  clearly  is,*  lawful  to  turn  interest  into  principal  by  agree- 
ment after  the  interest  has  become  due,  and  provided  there  be  no 
oppression ;  there  seems  no  reason,  save  that  of  usury,  why  the 
like  bargain  may  not  be  made  on  the  original  contract,  when  the 
parties  are  dealing  at  arm's  length,  and  the  mortgagor  may  be 
able  to  choose  his  own  lender.  It  is,  therefore,  submitted,  that, 
with  the  abolition  of  the  laws  against  usury,  all  reason  for  the 

1  Matthews  v.  Walwyn,  4  Ves.  129  :  Lunn  v.  St  John,  cited  there. 

2  Lord  Ossuiston  v.  Lord  Yarmouth,  Salk.  449  ;  Broadway  v.  Morecra/t,  Mos.  247 ;  Sir  Tliomas 

Meer's  case  cited,  For.  40  ;  JBx  parte  Champion,  3  Bro.  C.  C.  440;  Ex  parte  Bevan,  9  Ves.  223  ; 
Morgan  v.  Matliar,  2  Ves.  jun.  21. 

3  Howard  v.  Harris,  1  Vem.  194. 
i  Chambers  v.  Qoldwin,  9  Vea.  271. 

6  Alderson  B. ,  in  Blaolchum  v.  Warwick,  2  Y.  &  C.  92 ;  see  also  Saekett  v.  Bassett,  4  Mad.  58, 

where  an  issue  was  directed. 
8  9  Ves,  272. 

7  See  Barnard  v.  Young,  17  Ves.  47  ;  Leith  v.  Irvine,  1  My.  &  K.  2S4. 

8  Blackburn  t.  Warwick,  2  Y.  &  C.  92  ;  Thomhill  v.  Evans,  2  Atk.  831 
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prohibition  of  original  contract's  to  turn  interest  into  principal, 
except  where  fraud  and  oppression  are  in  question,  has  ceased.^ 
A  part  agreement  to  add  two  per  cent,  to  the  rate  of  interest  re- 
served by  a  mortgagee,  in  consideration  of  an  extension  of  time, 
was  held  insufficient  to  charge  the  extra  interest.^ 

An  exception  to  the  rule  against  the  conversion  of  interest  into 
principal,  by  a  stipulation  a  priori,  is  founded  on  the  law  respect- 
ing mercantile  transactions ;  for  as  by  that  law  it  was  allowable 
to  make  rests  in  transactions  between  merchants,  by  previous 
agreement,  such  being  the  usual  course  of  trade,^  so  it  was  held 
in  equity,*  that  securities  upon  land  might,  notwithstanding  the 
usury  laws,  be  given  to  secure  the  final  balances  due  on  such 
transactions  ;  and  this  exception  is  applicable  to  dealings  between 
bankers  and  their  customers.^  Whether  such  rests  could  be 
made  at  shorter  intervals  than  a  year  seems  to  have  been  doubted, 
though  the  rule  amongst  merchants  does  admit  of  half-yearly  and 
quarterly  rests  ;  and  such  have  also  been  allowed  on  admissions 
in  the  case  of  a  mortgage." 

But  these  decisions  were  prior  to  the  changes  which  were  made 
in  the  laws  of  usury  before  they  were  finally  abolished  ;  and  from 
the  construction  put  by  several  eminent  judges''  upon  the  statute 
2  &  3  Vict.  c.  37,  which  abolished  usury  as  to  contracts  above  101., 
with  an' express  exception  of  securities  upon  land;  it  was  held  to 
follow,^  that  where  money  was  paid  to  bankers  in  discharge  of  a 
security  taken  by  them  upon  land,  for  the  balance  due  from  a 
customer,  which  balance  was  partly  made  up  of  discount  upon 
bills  charged  at  a  higher  rate  than  51.  per  cent.,  the  excess  of  in- 
terest charged  for  discounting  such  of  the  bills  as  were  within  the 
statute  2  &  3  Vict.  c.  37,  must  be  disallowed. 


1  In  a  case  in  which,  after  interest  had  become  due,  the  mnrtgagee  took  a  second  security  for  .a  sum 

composed  of  the  principal  and  interest  already  due,  with  interest  on  that  interest,  the  Master 
came  to  the  singular  conclusion  that  the  second  transaction  was  a  satisfaction  of  the  first  mort- 
gage, but  was  itself  void  for  usury  ;  thus  holding  the  same  deed  to  be  at  once  good  against  the 
creditor  for  one  purpose,  and  bad  for  another.  The  question  of  usury  afterwards  went  to  a  jury 
Sackett  v.  Bassett,  4  Mad.  5S. 

2  rotten  V.  Watson,  17  Grant,  233. 

3  Ex  parte  Bevan,  9  Ves.  223 

i  Lard  Clancarty  v.  Latouche,  1  Ba.  &  Be.  420. 
6  Ruffard  v.  Bialiop,  6  Euss.  346. 

6  Ibid. 

7  See  Ex parteWarrington,  3  Do  G.  M.  4  G.  159  ;   Lane  v.  Horloak,  1  Drew,  587  ;  Jamea  v.  Hice, 

Kay.  .31. 

8  Thomas  v.  Cooper,  18  Jur.  OSS. 
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It  'has  been  said,  that  interest  upon  interest  ki  arrear,  when  the 
mortgage  is  paid  off,  is  never  allowed  in  equity ;  ^  which  probably 
depends  on  the  rule  that  interest  on  arrears  will  not  be  given  on 
an  agreement  made  before  the  arrears  were  due;  but  such  an 
agreement  for  the  reason  given  above  would  probably  now  be  held 
good. 

An  agreement  to  turn  arrears  of  interest  into  principal  must  be 
made  fairly,  and  is  generally  and  most  properly  upon  the  advance 
of  fresh  naoney.^  It  is  clearly  not  looked  upon  with  favour  by  the 
Court,  and  will  be  avoided  by  circumstances  which  show  extortion; 
as  if  the  interest  on  the  arrears  be  fixed  at  a  higher  rate  than  that 
on  the  original  security. 

The  infant  heir  of  the  mortgagor  has  been  held  ^  bound  by  an 
agreement  of  this  kind,  made  to  prevent  the  mortgagee  from  en- 
tering ;  it  being  clearly  for  her  benefit,  and  made  with  the  privity 
of  her  nearest  relations. 

And  such  an  agreement,  made  by  the  assignee  of  the  equity  of 
redemption,  in  trust  for  the  payment  of  debts,  and  to  pay  the  sur- 
plus to  the  mortgagor,  has  been  held  *  to  bind  the  mortgagor's 
heir,  though  no  party  thereto. 

But  such  an  agreement  made  in  favour  of  the  first  mortgagee 
will  not  hold  against  later  incumbrancers  of  whom  he  had  notice  ; 
for  the  same  reason  which  prevents  a  mortgagee  from  tacking  fur- 
ther advances  against  such  subsequent  incumbrancers.^ 

19.  Of  Computing  Subsequent  Interest. 

It  was  formerly  the  practice  of  the  Court,  updn  enlarging  the 
time  for  payment  of  the  mortgage  debt,  to  direct  subsequent  in- 
terest to  be  computed  on  the  aggregate  amount  of  principal,  inte- 
rest and  costs  found  due  by  the  former  report,  and  from  the 
confirmation  thereof ;  *  the  reason  of  which  was,  that  as  the  fur- 

1  Thornhill,  v.  Evans,  2  Atk.  330. 

2  Ibid. 

3  Earl  Chesterfield  v.  Lady  Cromwell,  1  Bq.  Ca.  Abr.  286. 

4  Conway  v.  Shrimpton,  2Eq.  Ca.  Abr.  733  ;  6  Bro.  P.  0.  187. 

6  Diqby  v.  Craggs,  Ambl.  612 ;  2  Eden,  201.  „„     ^  „,  ,  ,       . 

6  Bwkham  v.  Cross,  2  Vea.  471 ;  Creuze  v.  Himter,  2  Ves,  jun.  157  ;  Turner  y.  Turner,  1  Jac.  &  W. 
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ther  time  was  given  to  the  mortgagor,  by  the  favour  of  the  Court, 
he  was  put  upon  terms,  by  which  the  other  party  would  be  indem- 
nified fo)-  the  delay  ;  or,  it  has  been  said,^  that  he  might  suffer  for 
disobeying  the  order  of  the  Court  for  payment  on  the  day  fixed. 
But  the  practice  was  not  followed  in  suits  in  which  the  delay  was 
not  granted  by  the  favour  of  the  Court,  and  it  seems  to  have  pre- 
vailed in  suits  for  sale  and  payment  of  incumbrances  ;^  the  dis 
tinction  between  such  suits  in  which  the  delay  does  not  arise  from 
the  default  of  the  mortgagor,  and  in  which  the  practice  might  be 
highly  injurious  to  the  interests  of  other  creditors,  and  suits  for 
foreclosure,  having  been  long  recognized ;  but  in  a  suit  for  sale,  an 
order  has  been  made  to  compute  interest  on  the  principal  only, 
without  prejudice  in  case  there  should  be  a  surplus.^ 

At  the  present  day,  it  is  the  practice  in  suits  for  administration 
where  the  mortgaged  estate  has  been  sold,  to  compute  subsequent 
interest  on  the  principal  only.*  And  it  is  the  same  in  foreclosure 
suits,  for  the  time  for  redemption  is  now  enlarged,  on  payment 
within  a  fortnight,  or  other  short  time,  of  the  interest  and  costs 
already  found  due,"  or  if  the  object  be  to  suspend  the  execution  of 
a  decree  until  the  hearing  of  an  appeal,  then  the  interest  from  the 
filing  of  the  bill,  with  costs,  will  be  ordered  to  be  paid.^  The  re- 
sult of  which  is,^  that  the  interest  and  costs  being  already  paid, 
subsequent  interest  can  be  given  on  the  principal  only.  Yet,  if, 
for  any  special  reason,  the  Court  should  enlarge  the  time,  without 
ordering  immediate  payment,  it  seems  it  would  still  be  proper  to 
compute  the  subsequent  interest  on  the  aggregate  of  the  principal, 
interest  and  costs. 

In  a  modern  case,  however,^  where  a  sum  of  money  was 
charged  upon  an  estate  belonging  to  several  persons,  who  desired 
to  pay  off  the  charge  instead  of  having  it  raised  under  the  decree, 
an  owner  who  had  not  obeyed  the  order  for  payment  of  his  pro- 
portion was  allowed  further  time  to  do  so  without  paying  interest 
on  the  whole  amount  found  due  ;  though  it  was  admitted  that,  in 

1  Brown  v.  Barkham,  1  P.  Wms.  652 

2  Harris  v.  Harris,  3  Atk.  72-3.  - 

3  Seal  v.A.a.  Mos.  246. 

4  Whatton  v.  Cradock,  1  Keen,  267  :  Bremn  v.  Austin,  2  Keen,  211. 

5  Edwards  v.  Ounliffe,  1  Mad.  287  ;  Jams  v.  Creswicke,  9  Sim .  304. 

6  Monkhouse  v.  Corporation  of  Bedford,  17  Ves.  381. 

7  Brewin  v.  Austin,  2  Keen,  211 ;  Whatton  v.   Cradock,   1  Keen,  267  :  notwithstanduig  Bruere  v. 

WhaHml,  7  Sim.  483. 
&  ^Wilkinson  v.  Charlesworih,  2  Beav.  470. 
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strict  justice,  the  owner  of  the  charge  was  entitled  to  such  inter- 
est, and  though  the  principle  adopted  in  foreclosure  suits  under  the 
old  practice  seems  to  have  been  applicable. 

Where  an  infant  heir  had  revived  and  carried  on  a  creditor's 
suit  commenced  by  the  mortgagor,  but  neglected  to  pay  the  money 
on  the  day  appointed  by  the  decree,  the  subsequent  interest  was 
directed,^  in  accounts  taken  in  a  foreclosure  suit  instituted  by  the 
mortgagee,  to  be  taken  from  the  confirmation  of  the  former  report, 
on  the  sum  thereby  reported  due  ;  the  former  decree  having  been 
signed  and  enrolled,  and  the  infant,  subject  to  his  right  to  sur- 
charge and  falsify,  being  held  to  be  bound  thereby ;  and  as  this 
was  not  a  case  in  which  the  person  in  default  was  seeking  the  in- 
dulgence of  the  Court,  the  decision  seems  still  to  be  of  authority. 

Where  interest  runs  on  the  whole  sum  found  due  by  a  report,  it 
so  runs  only  from  the  confirmation  of  the  report,  and  up  to  that 
time  on  the  principal  only.^ 

Where  the  question  of  interest  is  not  reserved  by  the  decree,  it 
is  properly  a  matter  of  rehearing,  or  to  be  determined  on  further 
directions  where  they  are  reserved,  and  should  not  be  brought  for- 
ward by  petition ;  which  is  only  proper  for  carrying  out  the  direc- 
tions of  the  decree.' 

20.  Of  the  Right  to  set  off  Arrears  of  Interest. 

Where  a  mortgagee  bequeathed  a  sum  of  money  upon  trust  for 
the  benefit  of  the  mortgagor,  the  devisee  of  the  latter  was  held  not 
to  be  entitled,  upon  redemption,  to  have  the  amount  due  to  the 
mortgagor  at  his  death,  for  arrears  of  interest  on  the  legacy,  set 
off  against  the  amount  due  from  him  on  account  of  the  mortgages; 
because  set-off  does  not  take  effect  ipso  jure,  or  without  a  process 
in  our  courts,  but  the  debts  subsist  notwithstanding  the  cross  de- 
mands, and  may  be  separately  assigned ;  and  if  the  mortgagor 
had  sold  the  estate  subject  to  the  mortgage,  the  purchaser  could 
not  have  come  for  such  an  account.  But  before  the  death  of  the 
mortgagor,  it  seems  the  set-off  might  have  been  directed,  upon 
taking  the  accounts.* 

1  Badham  v.  Odett.  4  Bro.  P.  C.  349. 

2  Jacob  V.  Earl  of  Suffolk,  Mob.  27 . 

3  Creuze  v.  Hunter,  2  Ves.  Jun .   164  ;  Goodyere  t.  Lake,  Amb.  584 ,  and  see  in  Lord  Midleton  v. 

Eliot,  15  Sim.  531. 

4  Pettat  y.  Ellis,  9  Ves.  663. 
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Where  incumbrancers  had  enforced  their  lien  against  the  assig- 
nees of  the  bankrupt's  estate,  in  a  chancery  suit,  in  which  the 
subject  of  the  security  had  been  sold,  and  the  proceeds  applied  in 
reduction  of  the  debt,  the  mortgagees,  in  proving  for  the  residue, 
were  allowed  to  set  off  the  income  of  property  accruing  after  the 
bankruptcy,  against  the  interest  on  the  debt  since  the  same 
period.^ 

21.  Of  the  Uli^ht  to  Interest  under  the  Statutes  of  Limitation. 

It  was  provided  by  3  &  4  Will.  4,  c.  27,  s.  42,^  that,  after  the 
31st  day  of  December,  1833,  no  arrears  of  rent  or  of  interest  in 
respect  of  any  sum  of  money  charged  upon,  or  payable  out  of,  any 
land  or  rent,  or  in  respect  of  any  legacy,  or  any  damages  in  respect 
of  such  arrears  of  rent  or  interest,  shall  be  discovered  by  any  dis- 
tress, action  or  suit,  but  within  six  years  next  after  the  same 
respectively  shall  have  become  due,  or  next  after  an  acknowledg- 
ment of  the  same  in  writing  shall  have  been  given  'to  the  person 
entitled  thereto,  or  his  agent,  signed  by  the  person  by  whom  the 
same  was  payable,  or  his  agent :  provided  that  where  a  priority 
incumbrancer  (which  includes  a  judgment  creditor)^  shall  have 
been  in  possession  or  receipt  of  the  rents  and  profits  within  one 
year  before  an  action  or  suit  shall  be  brought  by  a  puisne  incum- 
brancer of  the  same  land,  the  puisne  incumbrancer  may  recover  in 
such  action  or  suit  the  arrears  which  have  become  due  during  the 
whole  period  of  the  prior  incumbrancer's  possession  or  receipt, 
though  such  time  may  have  exceeded  six  years. 

Before  the  day  appointed  for  this  act  to  take  effect — viz.,  on  the 
1st  of  June,  1888 — another  act,  being  c.  42,  of  the  same  session 
of  Parliament,  came  into  force,  by  which  twenty  years  was  assigned 
(s.  3)  as  the  time  of  limitation  for  actions  of  covenant  or  debt 
upon  any  bond  or  specialty,  and  this,  which  was  at  first  confined 
to  England,  was,  in  1840,  extended  to  Ireland  by  3  &  4  Vict.  c.  106, 
s.  32.      . 

The  result  of  these  several  enactments  is,  that  although  no  mbre 
than  six  years'  arrears  of  rent  or  interest  is  recoverable  in 'resj)ect 

1  Ex  parte  Penfold,  Me  Barker,  4  De  G.  &  S.  282. 

2  In  order  to  apply  the  English  cases  on  this  subject  these  Statutes  must  be  compared  with  Ours,  but 

it  will  be  found  that  in  all  material  points  they  are  very  nearly  alike. 

3  2  D.  &  W.  390. 
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of  any  sum  charged  upon  or  payable  out  of  any  land  or  rent,  yet 
by  means  of  an  action  of  covenant  or  debt  upon  specialty  the  limi- 
tation is  twenty  years,  the  provision  of  the  second  act  of  Will.  4 
in  England,  and  of  the  act  of  Victoria  in  Ireland,  being  considered 
as  'exceptions  from  the  first  act  of  Will  4.i 

If,  therefore,  there  be  a  mortgage,  annuity,  or  charge,  without 
any  covenant  for  payment,  or  with  a  simple  covenant  for  payment 
without  mention  of  arrears  of  interest,  the  principal  sum  only  in 
case  of  the  mortgage  or  charge  can  be  recovered  for  twenty  years 
under  s.  40,  of  3  &  4  Will.  4  c.  27  (which  provides  for  the  recovery 
of  the  principal),  and  no  more  than  six  years'  arrears  of  interest 
thereon,  or  arrears  of  the  annuity,  are  recovered  under  s.  42  of 
the  same  act.  And  the  covenant  for  payment  of  the  principal  in 
nowise  enlarges  the  remedy  of  the  creditor  as  to  interest ;  especi- 
ally if,  as  may  happen  in  the  case  of  a  charge,  the  parties  entitled 
to  the  money  are  not  those  with  whom  the  covenant  is  made,  and 
who,  therefore,  cannot  sue  upon  it.^ 

■Before  the  courts  had  arrived  at  the  conclusion  above  pointed 
out,  as  to  the  true  construction  of  these  statutes,  it  had  been  held' 
by  Sir  J.  Wigram,  V.  C,  that  the  provision  of  c.  42  of  3  &  4  Will. 
4,  was  an  exception  out  of  the  enactment  of  c.  27,  not  merely — as 
limited  by  these  authorities — enabling  the  interest  of  money 
charged  on  land,  and  secured  by  specialty,  to  be  recovered  against 
the  person  of  the  debtor,  by  action  on  the  bon'd  of  covenant,  but 
that  it  was  a  complete  exception  for  all  purposes ;  so  that  where 
the  debt  was  secured  by  specialty,  the  twenty  years'  interest  might 
be  recovered,  as  well  against  the  land  as  against  the  person  of  the 
debtor.  This,  as  a  general  decision,  cannot  be  supported  against 
the  later  and  higher  authorities  which  have  been  just  cited  ;  but 
BO  far  as  it  rested  upon  the  particular  circumstances  of  the  case 
(and  the  Vice-Chancellor's  observations  show  that  in  a  great 
measure,  though  perhaps  not  entirely,  it  did  rest  upon  those  cir- 
cumstances) it  appears  to  remain  unaffected  by  the  other  authori- 
ties. In  the  case  before  V.  C.  Wigram,  the  author  of  the  inoum- 
ibrances  was  not  alive,  as  he  was  in  the  later  case  of  Hunter  v. 

1  Paget  v.  Foley,  2  Bing.  N   C.  679  ;  Strachan  v.  Thomas,  Sims  v.  Thomas,  12  A.  &  E.  686  ;  Bar- 

risson"v..J}mgnan,2^'D.  &  W.  295. 

2  Bodges  v,  Croydon  Canal  Company,  3  Beav.  86  ;  Hunter  v.  A^ooioMs,  IMao.  &  G.  641 ;  Bughes  v. 

Keltyt  3  D.  !&  W.'482'  ■  Greenway  v.  Bromfield,  9  Hare,  201. 

3  Du  Vigier  v.  Lee,  2  Hare,  336. 
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Nockholds.^  Now,  we  have  seen,  that  although  a  mortgagee  cannot 
tack  the  covenant  or  hond  of  the  mortgagor  against  him  to  the 
mortgagee,  yet  to  avoid  circuity  he  may  do  so  against  the  heir  ; 
and  all  the  authorities  show  that  though  the  mortgagee  can  re- 
cover but  six  years'  arrears  of  interest  against  the  mortgaged 
estate,  he  may  recover  for  twenty  years  under  the  covenant.  Part, 
therefore,  of  the  debt  may  be  considered  to  be  secured  by  the 
mortgage  and  other  part  by  the  specialty ;  and  the  mortgage  debt, 
and  the  specialty  debt,  may  accordingly  be  tacked  against  the  heir 
of  the  mortgagor,  where  he  is  bound  by  the  covenant ;  ^  provided 
there  be  no  creditors,  or  persons  having  a  lien  on  the  estate  sub- 
sequent to  the  mortgage,  whose  rights,  according  to  the  rule  of 
tacking  already  stated,  would  interfere  with  this  process.  And 
this,  it  seems,  may  be  done  in  a  redemption  suit,^  although  no 
case  for  tacking  have  been  made  on  the  pleadings,  for  there  the 
court  puts  the  mortgagor,  who  is  seeking  relief  against  the  legal 
rights  of  the  mortgagee,  upon  the  terms  of  paying  all  that  is  due; 
but  in  a  foreclosure  suit,  the  Court,  although  recognizing  the  right 
to  tack  the  interest,  whether  by  virtue  of  a  covenant  contained  in 
the  mortgage  or  in  some  other  deed,  has  refused  to  allow  it,  where 
no  case  was  made  for  that  kind  of  relief  on  the  pleadings.* 

The  proceeds  of  sale  of  mortgaged  premises,  sold  under  the 
power  of  sale  in  a  mortgage  deed  by  the  trustees  of  the  mortga- 
gee, were  paid  in,to  court  in  a  suit  for  the  administration  of  the 
mortgagee's  estate  :  and  there  being  nearly  twenty  years'  arrears 
of  interest  due  on  the  mortgage,  exceeding  in  amount  the  fund  in 
court,  the  trustees  petitioned  for  payment  out  of  the  fund  to 
satisfy  such  arrears,  and  the  assignee  of  the  mortgagor  was  served 
with  the  petition — held,  that  the  petition  was  not  a  suit  to  recover 
arrears  of  interest  within  the  42d  sec.  of  the  statutes  3  &  4  Will- 
4,  c.  27,  and,  therefore,  that  the  mortgagee's  trustees  were  entitled 
to  receive  their  six  years'  interest,  and  the  fund  was  ordered  to  be 
paid  over  to  them.  ^. 

The  decision  in  Mason  v.  Broadhent,  33  Beav.  296  questioned  it. 

In  Edmunds  v.  Waugh,  1  L.E.  Eq.  418,  V.C.  Kindersley  held,  in  this 

% 

1  1  Mac.  &  G.  640. 

2  Du  Yigier  v.  Lee,  2  Hare,  326 ;  Elvy  v.  Norwood,  6  De  G.  &  Sm.  240 ;  16  Jur.  493. 

3  Elvy  V.  J^orwood.  supra. 

4  Sinclair  v.  Jackson,  17  Beav.  405.    But  Du  Vigier  v.  Lee,  was  a  foreclosure  suit,  and  no  such  case 

wa3  made. 
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case,  that  in  a  redemption  suit  more  than  six  years'  interest  can 
be  recoTered — that  the  mortgagor  is  bound  to  pay  up  all  interest. 

The  Court  will  not,  to  avoid  circuity  of  action,  enforce  an  obli- 
gation indirectly  where  the  consequence  would  be  an  evasion  of  the 
Statute  of  Limitations.  Therefore,  where  an  annuitant  filed, a  bill 
to  raise  the  arrears  of  his  annuity  against  a  purchaser,  subject  to 
the  annuity,  of  the  estate  charged,  an  account  of  arrears  for  more 
than  six  years  was  refused,'  though  the  result  was  to  drive  the 
annuitant  to  sue  the  personal  representatives  of  the  grantor  of  the 
annuity,  upon  his  covenant,  at  law,  for  twenty  years'  arrears  ;  the 
representatives  so  sued  being  entitled  to  sue  the  purchaser  again, 
in  equity,  in  respect  of  their  testator's  right  to  an  indemnity, 
against  the  covenant ;  which  circuity  might  have  been  avoided,  by 
enforcing  the  same  obligation  against  the  purchaser  in  the  first 
suit.  The  decision,  however,  rested  much  on  the  circumstances 
that  the  covenantor's  representatives  were  not  parties  to  the  suit, 
that  the  obligation  was  personal  only,  and  that  there  was  no  proof 
that  the  covenantor's  estate  was  damnified. 

The  42nd  section  of  the  statute,  as  we  have  already  had  occasion 
to  observe,  is  affected  by  the  25th  section,  which  relates  to  cases 
of  express  trust. 

It  has  been  determined,  in  England,^  that  a  foreclosure  suit, 
although  in  terms  it  only  seeks  the  exclusion  of  an  equity,  is  in 
substance  a  suit  for  the  recovery  of  the  mortgage  money,  and  as 
such  falls  within  sec.  40  of  3  &  4  Will.  4,  c.  27  ;  but  this  opinion, 
though  at  first  ^  accepted  by  Lord  St.  Leonards,  was  afterwards 
dissented  *  from  by  him ;  because,  he  observes,  a  foreclosure  suit 
does  by  no  means  necessarily,  though  it  may  incidentally,  lead  to 
the  payment  of  the  money ;  but  the  act  applies  strictly  to  an 
action  or  suit  to  recover  the  money  secured  by  any  mortgage,  &c. 
The  terms  of  the  42nd  section  are  different :  the  language  being 
that  no  arrears  shall  be  recovered  by  any  distress  action  or  suit, 
nor  by  any  suit  for  the  recovery  of  the  arrears.  Now,  if,  in  a  fore- 
closure suit,  the  principal  and  twenty  years'  arrears  of  interest  be 
paid  off,  those  arrears  are  recovered  by  the  suit,  and  are,  therefore, 
within  the  very  words  of  the  act.^ 

1  Harrisson  v.  Duignan,  2  D.  &  W.  295. 

2  Dearman  v.  Wyehe,  9  Sim  675. 

3  Henry  y.  Smith,  2  D  &  W.  387. 
4,  Wriaon  v.  ViZi,  3  D.  &  W.  104. 

i  Sinclair  v.  Jackson,  17  Beav.  405  ;  Du  Vizier  t.  Lee,  2  Haxe,  326. 
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The  operation  of  the  statute  as  to  interest,  or  arrears  of  an 
annuity,  will  not  be  hindered  by  a  mere  finding  of  the  Master  in 
his  report  that  the  estate  is  subject  to  an  incumbrance ;  ^  but  it 
will  be  otherwise  if  the  person  entitled  to  the  charge  be  a  party  to 
the  report,  and  have  carried  in  a  claim  upon  which  the  report  was 
founded.^ 

Where  a  mortgage  stipulated  that  up  to  a  certain  day  the  interest 
to  be  charged  should  be  8  per  cent.,  and  if  the  principal  were  not 
then  paid  12  per  cent,  should  thereafter  be  charged.  Held,  that  the 
stipulation  for  payment  of  12  per  cent,  was  not  by  way  of  penalty, 
but  an  agreement  to  pay  that  rate  from  the  day  named.  After  de- 
fault in  payment  of  a  mortgage,  a  tenant  who  had  been  put  in  pos- 
session by  the  mortgagor,  promised  to  pay  the  mortgagee  rent,  but 
failed  to  do  so.  Held,  that  the  mortgagee  was  not  chargeable  with 
such  rent.^  Per  VanKoughnct,  G.  "  I  am  of  opinion  that  the  Master 
was  right  in  calculating  interest  at  the  rate  of  twelve  per  cent,  from 
the  time  of  default  as  stipulated  for  in  the  mortgage.  This  stipula- 
tion cannot  be  treated  as  a  penalty  for  enforcing  payment  of  a 
smaller  rate  of  interest,  or  of  a  particular  sum  at  a  fixed  day.  What 
the  mortgagee  offers  and  what  the  mortgagor  agrees  to  is  this  :  that 
the  mortgagee  will  let  the  mortgagor  have  the  money  at  8  per  cent, 
up  to  a  named  day,  to  be  then  repaid,  and  if  the  mortgagor  retains 
it  for  a  longer  period  he  shall  pay  twelve  per  cent,  on  it  for  such 
period.  This  is  the  contract  of  the  parties,  and  there  is  nothing 
illegal  in  it,  nothing  against  which  the  Court  can  or  should  relieve." 
A  loan  of  money  was  made  for  two  months  at  two  per  cent,  per 
month,  at  the  expiration  of  which  time  it  was  contemplated  a  new 
arrangement  would  be  made.  After  the  expiration  of  the  two  months, 
no  other  arrangement  having  been  effected,  the  Court  held  the  lender 
entitled  to  claim  interest  at  the  rate  originally  agreed  upon,  and  to 
sell  the  notes  held  by  him  as  security  to  repay  himself  the  amount 
of  his  claim  :  subject  only  to  the  question  whether  he  had  sold  the 
notes  for  the  best  price  that  could  be  obtained  for  them,  and  as  to 
which  the  Court  directed  an  enquiry  before  the  Master.* 

1  Harrisson  v.  Duignan,  2  D.  &  W.  295. 

2  Greenway  v.  Bromfield,  9  Hare,  201. 

3  WaiOiU  V.  M'Coll,  14  Grant,  172. 

4  O'Connor  v.  Clarke,  18  Grant,  422. 
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22.   Taking  an  Account  with  Rests. 

This  expression  means  simply  "  taking  an  account,  charging 
compound  interest."  For  instance,  an  executor  or  trustee  guilty  of 
gross  misconduct  may  be  punished  by  taking  his  accounts  "with 
rests."  If  it  be  found,  for  example,  that  in  1860  he  had  in  his 
hands  $1000  for  which  he  has  not  properly  accounted,  or  which  he 
has  improperly  used,  or  invested,  the  account  with  rests  would  be 
made  up  thus  : 

Balance  in  hands  of  trustee  on  1st  January,  1860 |1000  00 

Interest  thereon  to  1st  January,  1861 60  00 

|1060  00 
Interest  on  $1060  from  1st  January,  1861,  to  1st  January,  1862 63  60 

11123  60 
Interest  on  #1123  60  from  1st  January,  1862,  to  1st  January,  1863...       67  41 

11191  01 
Interest  on  $1191   01  from  1st  January,  1863,  to  1st  January,  1864 71  46 

$1262  47 
and  so  on  to  the  date  of  the  report. 

By  the  English  practice,  the  Master  was  not  at  liberty  to  take 
■  an  account  in  this  way  without  the  special  direction  of  the  Court, 
embodied  in  the  decree,  or  by  a  separate  order-^but  our  orders^ 
permit  the  Master  to  take  accounts  with  rests  if  he  thinks  a  pro- 
per ease  is  made  before  him,  without  any  direction  from  the  Court, 
and  without  any  case  being  made  for  the  purpose  in  the  pleadings. 
The  following  authorities  collected  from  Williams  on  Executors 
shew  the  cases  in  which  the  Court  in  England  have  thought  fit  to 
charge  executors  or  trustees  with  simple  interest  in  cases  of  neg- 
lect merely,  and  with  compound  interest  in  cases  of  positive  and 
gross  breach  of  trust  by  ordering  the  account  to  be  taken  "  with 
■rests  :" 

This  may  be  the  proper  place  to  enquire,  under  what  circum- 
stances executors  or  administrators  shall  be  charged  with  interest 

1  Order  220. 
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on  the  assets  retained  in  their  hands.  There  are  two  grounds  on 
which  an  executor  or  administrator  may  be  charged  with  interest : 
1st.  That  he  has  been  guilty  of  negligence  in  omitting  to  lay  out 
the  money  for  the  benefit  of  the  estate ;  2nd.  That  he  himself  has 
made  use  of  the  money,  or  has  committed  some  other  misfeasance, 
to  his  own  profit  and  advantage.^ 

1st.  With  respect  to  neglect  on  the  part  of  the  executor  in  not 
laying  out  balances,  it  must  be  observed,  that  it  frequently  may  be 
necessary  and  justifiable  for  an  executor  to  keep  large  sums  in  his 
hands  to  answer  the  exigency  of  the  testator's  affairs,^  especially 
in  the  course  of  the  first  year  after  the  decease  of  the  testator ;  in 
which  case  such  necessity  is  so  fully  acknowledged,  that,  according 
to  the  ordinary  course  of  the  Court,  the  fund  is  not  considered 
distributable  until  after  that  time.^  But  if  the  Court  observes 
that  an  executor  keeps  money  dead  in  his  hands  without  any  appa- 
rent reason  or  necessity,  then  it  becomes  negligence,  and  a  breach 
of  trust,  and  the  Court  will  charge  the  executor  with  interest.* 
And  it  seems  that  outstanding  demands,  even  on  probable  grounds, 
are  no  reason  why  the  executors  should  not  lay  the  testator's  money 
out.°  But  an  executor  shall  not  be  charged  with  interest  for  a 
balance  in  his  hands,  retained  under  a  fair  apprehension  of  his 
right  to  it.^ 

As  to  the  rate  of  interest  which  the  executor  shall  pay,  the  rule 
appears  to  be,  that  in  these  cases,  where  negligence  alone  is  impu- 
table to  him,  he  shall  be  charged  only  with  41.  per  cent.,  in  respect 
of  the  balances,  which  he  ought  to  have  laid  out,  either  in  compli- 
ance with  the  express  directions  of  the  will,  or  from  his  general 

1  Rocke  V.  Hart,  11  Ves.  59,  60 ;  Tebbs  v.  Carpmter,  1  Mad.  306,  307 ;  KUdare  v.  Hopaon,  i  Bro.  P. 

C.  550,  Toinl.  ed  :  Lincoln  v.  Allen,  4  Bro.  P.  C.  553,  Toml.  ed  ;  AshbumJiam  v.  Thompson,  13 
Ves.  401. 

2  See  Dawson  v.  Massey,  1  Bal..  &  B.  231. 

3  Forbes  v.  Ross  '2  Cox,  115,  116,  hy  Lord  Thurlow. 

4  Littlehales  v.  Gascoyne,  3  Bro.  Chan.  Cas.  73  ;  Broione  v.  SmitTiouse,  3  Bro.  Chan.  Ca.  108  ;  Frank- 

linv.  Frith,  3  Bro  Chan  Ca.  433  ;  Hall  v.  Hallett.  1  Cox:,.134  ;  Seers  v.  Hind,  1  Ves.  jun.  ?94  ; 
Lotufnwrii  v.  Broom,  7  Ves.  124 :  A  shbumham  v.  Thompson,  13  Ves.  401 ;  Turner  v.  Turner,  1 
Jac.  &  Walk.  39  ;  Goodehild  v.  Fenion,  3  Younge  &  Jerv.  431.  In  order  to  give  a  claim  for  in- 
terest, there  must  be  a  clear  case  of  improper  retention  of  balances  to  a  considerable  or  substan- 
tial amount ;  Jone^  v.  Morrall,  2  Sim.  N.  S.  241,  252.  See  also  Davenport  v.  Staford,  14  Beav. 
319.  The  executors  miybe  charged  with  interest  on  balances,  though  not  claimed  by  the  bill ; 
1  Jac.  &  Walk.  39  ;  see  2  Sim.  N.  S.  241. 

5  3  Bro  Chan.  Ca.  434  ;  1  Mad.  305.    It  was  resolved  by  Sir  Joseph  Jekyll,  in  Taylor  y  Gerst,  Mosely, 

99,  that  if  money  placed  out  at  interest  be  called  in  by  the  executor  without  any  cause,  he  shall 
pay  interest  for  it ;  but  in  Newton  v  Bennet,  1  Bro  Chan.  Ca.  361,  Lord  Thurlow  said,  that  an 
execut  r  had  an  honest  discretion  to  call  in  a  debt  bearing  interest  if  he  thought  the  same  in 
hazard.     It  should  seem  that  he  ought  to  lay  it  out  again  immediately  in  the  three  per  cents. 

6  Bruere  V  Pembertoji,  12  Yes.  Z&6 .     An  administrator  ;perMien(e  lite  is  not  liable  to  pay  interest 

upon  a  balance  in  his  hands,  during  the  pendency  of  the  suit  in  the  Ecclesiastical  Court ;  Gallivan 
V.  Evans,  1  Ball.  &  B.  191. 
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duty,  where  the  will  is  silent  on  the  subject.^  In  order  to  induce 
the  Court  to  charge  the  executor  with  more  than  41.  per  cent.'  a 
special  case  is  necessary.^ 

But,  2dly.  Where  there  has  been  a  direct  breach  of  trust,  the 
executor  may  be  charged  with  a  higher  rate  of  interest.  With  re- 
spect to  employing  the  assets  to  his  own  advantage,  Lord  Hard- 
wicke,  on  two  occasions,^  expressed  an  opinion  that  an  executor 
might  do  so  without  impropriety,  and  without  being  liable  to  any 
charge  for  interest.  But  this  doctrine  has  been  entirely  overruled 
by  more  modern  cases.*  And  it  is  now  established,  that  if  the 
executor  makes  use  of  the  money,  he  ought  to  pay  the  interest  he 
made  :  °  upon  the  principle  that  he  ought  not  to  derive  any  profit 
from  the  trust  property.  Hence,  it  has  become  a  settled  rule,  that 
if  a  trustee,  having  trust  money  in  his  hands,  knowingly  applies  it 
to  his  own  use,  or  in  his  trade,  he  shall  be  charged  with  interest 
at  the  rate  of  51.  per  cent.* 

If  the  fund  is  employed  in  trade,  the  cestui  que  trusts  have  a  right 
to  an  option  of  taking  either  the  interest  or  the  profits  which  have 
arisen  from  the  trade  :  ^  but  they  must  elect  to  take  either  the  profits 
for  the  whole  period  or  the  interest  for  the  whole  period.^  If  it  be 
shewn  that  the  executor  used  the  property  in  his  trade,  and  the 
amount  of  the  profits  made  by  him  does  not  appear,  the  Court 
takes  it  for  granted  that  he  made  51.  per  cent,  at  the  least,  and  it 
is  incumbent  on  him  to  shew  that  he  made  less.^  It  has  been 
further  established,  that  if  an  executor  or  other  trustee  mixes  trust 
funds  with  his  private  moneys,  and  employs  them  both  in  a  trade 
or  adventure  of  his  own,  the  cestui  que  trust  may,  if  he  prefers  it, 
insist  upon  having  a  proportionate  share  of  the  profits,  instead  of 
interest  on  the  amount  of  the  trust  funds  so  employed."  And  it 
should  seem  to  be  now  settled,  that  an  executor,  who,  being  a 

1  Dom/orth  v.  Dornforth,  12  Vea.  130,  note  (29),  2nd.  ed.  S.  0.  cited  1  Mad.  302  ;  Ashbumham  t. 

Thompson,  13  Ves.  401     Hocke  v.  Hart,  11  Ves.  58,  60,  61.     Tetbs  v.   Cai-penter,  1  Mad,   307  ; 
Sutton  V.  Sharp,  1  Russ.  Chan.  Ca.  151  ;  Melland  v.  Gray,  2  Coll.  295. 

2  1  Mad  306  ;  Mousley  v.  Carr,  i  Beav  449 

3  Adams  v.  Gale,  2  Atk.  106 :  ChUd  v.  Gibson,  2  Atk.  603.  „      „,.       „      „„,      „    ,. 

i  Perkyns  v.  Baynton,  1  Bro.  Chan.  Gas.  376  ;  Newton  v  Bennet,  1  Bro,  Chan.  Gas.  361 ;  Forbes  v 
Boss,  2  Bro.  Chan.  Cas.  430  ;  Tebbs  v.  Carpenter,  1  Mad.  304. 

5  Forbes  v.  Ross,  2  Cox,  116 ;  Hocke  v.  Hart,  11  Ves.  60. 

6  Mousley  v.  Carr,  4  Bea".  49. 

7  Burden  v.  Burden,  cited  I  Jao.  &  Walk.  134. 

8  Heathcoate  v.  Hulme,  1  Jao  &  Walk.  122  ^     v        j    .  ,      .v      „ 

9  Roeke  v.  Hart  11  Ves.  61.    It  should  seem,  that  interest  shall  in  no  case  be  charged  at  less  than  5i. 

per  cent    when  the  fund  has  been  embarked  in  trade  without  authority  :  IJac  &  Walk.  134,  135. 
See  also.'  'Robinson  v.  Robinson,  1  De  G.  M.  &  G.  257  by  Lord  Cranworth. 
10  Docker  V.  Somes,  2  M.  &  K.  655 :  Wedderburn  v  Wedderbum,  2  Keen,  722 ;  4  Mylne  &  Cr.  41. 
WiUeti  V.  Blanford,  1  Hare,  253 :  Portlock  t.  Gardner,  1  Hare,  694,  603. 
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trader,  and  having,  of  course,  an  account  with  a  banker,. places  the 
assets  at  his  banker's  in  his  own  name,  by  that  means  increasing 
the  balances  in  his  favor,  acquiring  additional  credit,  and  enjoying 
in  his  business  the  advantages  naturally  arising  from  that  circum- 
stance, must  be  considered  as  having  employed  the  money  for  his 
own  benefit,  and  must,  therefore,  be  charged  with  interest  at  51.  per 
cent.^ 

There  are  many  other  cases  where  executors,  who  have  applied 
the  assets  in  direct  dereliction  of  their  duty,  have  been  charged 
with  51.  per  cent,  interest.  Thus,  in  Forbes  v.  Boss,^  there  was  an 
express  trust,  by  a  direction  in  the  will,  to  lay  out  the  fund  in  the 
purchase  of  lands,  or  upon  heritable  or  personal  securities,  at  such 
a  rate  of  interest  as  the  executors  should  think  reasonable;  so 
that  they  were  at  hberty,  using  their  discretion  soundly  and  fairly 
and  honestly,  to  lend  it  to  anybody  that  they  might  suppose  would 
give  a  reasonable  interest  for  it,  considering  at  the  same  time  the 
degree  of  responsibility  of  the  person  to  whom  it  was  lent.  They 
lent  the  fund  to  one  of  themselves,  on  bond  at  il.  per  cent.,  when 
51.  per  cent,  might  have  been  made  by  heritable  or  government  se- 
curities :  And  it  was  held,  that  he  should  be  charged  with  51.  per 
cent,  interest.  So,  in  Piety  v.  Stace,^  the  will  directed  the  execu- 
tor to  place  the  money  in  the  public  funds,  or  upon  mortgages,  or 
other -good  securities,  and  to  pay  the  dividends  and  interest  to  cer- 
tain persons  for  life,  and  after  their  death  to  dispose  of  the  capital 
in  a  certain  mode  :  The  executor  called  in  part  of  the  property 
which  was  out  on  security,  used  it  generally  in  his  trade,  and  in 
various  transactions  in  the  public  funds,  paying  only  the  dividends 
of  the  stock  to  the  parsons  entitled  under  the  will,  and  he  lent  part 
to  his  son :  And  Lord  Alvanley  directed  an  account  of  all  the 
executor  had  made,  with  the  interest  at  the  rate  of  51.  per  cent, 
upon  the  balances  in  his  hands.  In  Pocock  v.  Redding  ton,*'  the 
executor  and  trustee  having  been  guilty  of  a  breach  of  trust  by 
selling  out  stock  and  dealing  improperly  with  the  money.  Lord 
Alvanley  held  that  the  cestui  que  trust  liad  an  option  to  have  the 

1  Treves  v.  Townthend,  1  Bro    Chan.    Cas.  385  ;  Rockev.  Hart,  11  Vee.  61 ;  Suttony.  SAa>y,  1  Russ. 

Chan.  Cas,  151,  152.  S  P.  although  the  Will  authorized  the  executor  to  invest  the  residue  on 
"  irood  private  securities  . "  Westover  v.  Chapman,  1  Coll.  177.  See  also,  In  re  Hilliard,  1  Vea, 
jun.  90  ;  Melland  v.  Gray,  2  Coll.  295  :  Williams  v.  Powell,  Id  Bea  .  461.  But  see  contra,  Per- 
kyns  V.  Baynton,  1  Bro.  Chan.  Cas.  375  ;  Browne  v.  SouthoxL&e,  3  Bro.  Chan.  Cas.  107. 

2  2  Cos,  113  ;  S.  C  2  Bro.  Chan.  Caa.  430. 

3  i  Ves.  620. 

4  5  Ves.  794. 
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stock  replaced,  or  the  money  produced  by  the  sales,  with  interest 
at  51.  per  cent,  or  more,  if  more  had  been  made  by  it,  and  the  costs 
occasioned  by  the  executor's  misconduct.^  In  Mosley  v.  Ward,^ 
an  executor  in  trust  for  infants,  unnecessarily  calling  in  the  pro- 
perty, out  upon  good  security  at  51.  per  cent,  except  a  small  part, 
keeping  large  balances  in  his  hands,  and  using  it  as  his  own,  was 
ordered  by  Lord  Eldon  to  be  charged  with  interest  at  51.  per  cent, 
and  costs.  In  Bick  v.  Motley,^  the  Master  found  that  two  execu- 
tors had,  by  signing  joint  cheques,  enabled  each  other  to  receive 
sums  belonging  to  the  estate  of  their  testatrix,  when  they  were 
both  largely  indebted  to  that  estate  ;  and  that  the  sums  so  received 
by  them  were  debts  proveable  under  their  respective  commissions, 
both  executors  having  become  bankrupt :  Sir  C.  Pepys,  M.  E., 
said,  that  as,  in  respect  of  such  sums,  the  executors  had  each  com- 
mitted a  devastavit,  each  was  chargeable,  according  to  the  uniform 
practice  of  the  Court,  with  interest  at  51.  per  cent,  upon  the  sums 
which  he  had  enabled  his  co-executor  to  receive  :  And  his  Honor 
accordingly  made  an  order,  that  interest  at  that  rate  should  be 
added  to  the  principal  sums  to  be  proved  against  the  bankrupts' 
estates  respectively.*  In  Jones  v.  Foxall,^  and  Williams  v.  Powell,^ 
Eomilly,  M.  E.,  stated  the  rule  as  established  by  the  authorities, 
that  if  an  executor  has  retained  balances  in  his  hands,  which  he 
ought  to  have  invested,  the  Oour,t  will  charge  him  with  simple  in- 
terest at  4:1.  per  cent,  on  the  balances  ;  but  if,  in  addition  to  such 
retention,  he  has  committed  a  direct  breach  of  trust,  or  been 
guilty  of  misconduct,  he  will  be  charged  after  the  rate  of  51.  per 
cent.^ 

But  in  the  later  case  of  The  Attorney -General  v.  Alford,^  Lord 
Cranworth,  C,  said  he  could  not  understand  the  principle  on  which 
the  Court  can  proceed  inpoenam  to  punish  the  executor  for  his  mis- 
conduct by  making  him  account  for  more  interest  than  he  has  re- 
ceived :  And  his  Lordship  stated  his  opinion  to  be,  that  the  Court 
ought,  in  the  case  of  an  executor  who  has  money  in  his  hands 
which  he  ought  to  invest  and  does  not  invest,  to  charge  him  only 

1  See  also  Sate  v.  Scales,  12  Ves.  402. 

2  11  Ves.  681. 

3  2  M.  &  K.  312. 

i  See  also  Munch  v.  Cockerell,  9  Sim.  391,  361 ;  confirmed,  as  to  charging  the  trustees  with  interest 

at  il.  per  cent.,  by  Lord  Cottenham.  5  M.  &  Or.  178,  220. 
6  15  Beav.  388. 

6  16  Beav,  461. 

7  See  also  the  rule  stated  by  the  same  Judge  in  Kiiott  v,  Cottee,  16  Beav.  80. 

8  4  De  G.  M.  &  G.  843,  861,  862. 
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with  the  interest  which  he  has  received,  or  which  the  Court  is 
justly  entitled  to  say  he  ought  to  have  received,  or  which  it  is  so 
fairly  to  be  presumed  that  he  did  receive,  that  he  is  estopped  from 
saying  that  he  did  not  receive  it :  And  the  learned  Judge  added, 
that  misconduct  did  not  seem  to  him  to  warrant  the  conclusion 
that  the  executor  did  in  point  of  fact  receive,  or  is  estopped  from 
saying  that  he  did  not  receive,  the  interest,  or  that  he  is  to  be 
charged  with  anything  he  did  not  receive,  if  it  is  not  misconduct 
contributing  to  that  particular  result :  And  his  Lordship  proceeded 
to  hold  (varying  a  decree  of  Stuart,  V.)  ^  that  an  executor  who,  for 
several  years,  had  retained  funds  in  his  hands  uninvested,  which 
he  ought  to  have  invested,  was  chargeable  only  with  simple  interest 
at  4L  per  cent.,  there  being  no  circumstances'  to  lead  to  the  con- 
clusion that  he  had  made  any  profit  by  his  misconduct :  If,  indeed, 
it  had  appeared  that  he  had  improperly  used  the  money  for  his 
own  purposes,  the  Court  would  not  enquire  what  had  been  the 
actual  proceeds  of  his  speculation,  but  would  infer  that  he  either 
did  make  51.  per  cent.,  or  ought  to  be  estopped  from  saying  that  he 
did  not. 

As  a  general  rule,  the  Court  decrees  the  computation  of  simple 
interest  to  be  made.^  But  there  are  instances  in  which  an  execu- 
tor has  been  charged  with  compound  interest.  Thus,  in  Raphael 
v.  Boehm,^  a  legacy  was  given  to  the  executor,  with  a  declaration 
in  the  will  that  such  a  legacy  should  be  in  full  for  the  trouble  he 
might  have  in  performing  the  duties  of  the  will,  and  that  he  should 
not  have  any  claim  for  commission,  or  derive  any  advantage  from 
keeping  in  his  possession  any  sums  of  money,  without  duly 
accounting  for  the  legal  interest  thereof :  The  testator  then  dis- 
posed of  the  residue  upon  certain  trusts  for  his  children,  and 
directed  that  a  sufficient  part  of  the  interest  of  the  portions  should 
be  applied  to  the  maintenance,  &c.,  of  each  child,  and  the  surplus 
should  be  accumulated  :  The  executor  did  not  lay  the  money  out 
as  directed,  but  kept  upwards  of  30,000L  in  his  hands,  and  used  it 
in  his  trade,  so  that  there  was  a  wilful  violation  of  the  will,  which 
prohibited  retainer  and  directed  accumulation  :  And  Lord  Lough- 
borough decreed,  that  an  account  should  be  taken  from  the  moment 

1  2  Sm.  &  G.  488. 

2  Robiiison  V.  Cumming,  2  Atk.  410. 

3  11  Ves   92.     13  Yes.  407,  690. 
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of  the  testator's  death,  and  interest  be  charged  upon  all  the  sums 
received,  and  rests  to  be  made  half-yearly  upon  the  balance,  inclu- 
ding intermediate  interest ;  so  that  double  compound  interest  was 
given.  The  cause  came  on  afterwards  before  Lord  Eldon,  upon 
exceptions'  to  the  Master's  report,  and  though  his  Lordship  did 
iaot  approve  of  the  decree,  yet  he  agreed  in  the  propriety  of  giving 
compound  interest.  So  in  K^iott  v.  Cottee,^  where  there  was  an 
express  trust  for  accumulation,  Eomilly,  M.  E.,  held  that,  though 
the  circumstances  were  not  such  as  to  make  it  right  to  charge  the 
executor  with  more  than  41.  per  cent,  interest  on  moneys  which  he 
had  improperly  invested,  yet  it  was  a  case  for  annual  rests,  lind 
other  instances,  where,  in  executors'  accounts,  interest  has  been 
given  with  rests,  vyill  be  found  in  the  cases  cited  in  the  note  below. ^ 
And  it  has  been  held  by  Eomilly,  M.  E.,  on  two  late  occasions,^ 
that  if  an  executor  employs  the  assets  in  trade  or  speculation,  for 
his  own  benefit,  he  shall  be  charged  either  with  the  profits  actually 
so  obtained  by  him  for  the  use  of  the  money,  or  with  compound 
interest  at  51.  per  cent. 

His  Honor,  however,  observed,  that  the  principle  on  which 
executors  have  been  charged  with  compound  interest  has  not  been 
clearly  defined,  nor  are  the  decided  cases  by  any  means  free  from 
obscurity  or  contradiction.  The  principle  of  some  of  them  seems 
to  have  been,  that  the  Court  ought  to  visit  the  executor,  as  it  were, 
'with  a  penalty,  when  he  has  not  merely  misconducted  himself,  but 
has  derived,  or  tried  to  derive,  a  profit  for  himself  from  the  use  of 
the  money.  And  it  has  not  unfrequently  been  said,  that  in  order 
to  make  out  a  claim  for  compound  interest,  a  very  strong  case'  of 
violation  of  duty  is  required.*  But  there  has  already  been  occa- 
sion to  mention  that,  in  the  latest  case  on  this  subject,^  Lord 
Cranworth  repudiated  the  doctrine  of  punishing  the  executor,  and 
maintained  the  principle,  with  respect  to  compound  as  well  as 
simple  interest,  that  the  Court  ought  to  charge  him  only  with  the 
interest  which  he  has  received,  or  which  the  Court  is  justly 
entitled  to  say  he  ought  to  have  received,  or  to  presume  he  did 
receive. 

1  16  Beav.  77. 

2  Stackpool  V.  Stackpool,  i  Dow.  209  ;  Willson  v.  Carmichaal,  2  Dow.  &  Clark,  68 :  Walker  v.  Wood- 

ward, 1  Euss.  Chan.  Ca  107.    See  also  on  this  subject,  Binnington  v.  Harwood,  1  Turn.  &  R.  481, 
and  Lord  Brougham's  judgment  in  Docker  v.  Somes,  2  M  &  K.  655. 

3  Jones  v.  Foxall,  16  Beav.  388  ;  Williams  v.  Powell,  ibid.  461. 

4  See  Crackelt  v.  Bethune,  1  .lac.  &  Walk.  586 :  Tebhs  v.  Carpenter,  1  Mad.  290. 

5  Attorney-General  v.  Alford,  2  Sm.  &  G.  488. 
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It  may  here  be  observed,  that  a  considerable  difference  of  opin- 
ion has  existed  as  to  the  effect  of  a  direction  to  the  Master  "to 
make  annual  rests  "  in  taking  the  account.  In  Heighington  v. 
Grant,^  Lord  Langdale,  M.  E.,  after  reviewing  aU  the  authorities, 
denied  that  a  direction  to  ascertain  balances,  to  compute  interest 
on  such  balances,  and  "in  taking  the  said  accounts"  to  make 
annual  rests,  followed  by  a  direction  that  the  party  shall  be 
charged  with  interest,  "  after  the  rate  and  in  the  manner  aforesaid 
upon  such  balances,"  could,  without  more,  be  considered  as  a  direc- 
tion to  charge  the  defendant  with  compound  interest,  as  so  much 
principal  received  into  the  account  of  the  following  year :  And 
his  Lordship  expressed  his  opinion  that  where  compound  interest 
is  intended  to  be  charged,  a  specific  direction  for  that  purpose 
should  be  given.  But  on  appeal  to  Lord  Cottenham,  C,  his  Lord- 
ship, in  an  elaborate  judgment,  arrived  at  a  different  construction 
of  the  direction  in  question,  and  held  that,  under  it,  the  interest 
computed  on  the  balance  due  at  the  end  of  the  first  year  was  to 
form  part  of  the  balance  due  at  the  end  of  the  second  year,  and 
upon  which  interest  was  then  to  be  computed,  and  so  on  from  year 
to  year  to  the  end  of  the  account.^ 

It  may  be  observed,  that  our  Court,  in  cases  of  this  description, 
usually  adopts  the  legal  rate  of  interest — six  per  cent. — and  in 
this  country  we  have  not  separate  rates  of  interest  applicable  to 
different  cases. ^ 

In  a  suit  against  an  executor  for  an  account,  it  appeared  that 
before  the  institution  of  the  suit  he  had  represented  to  the  guar- 
dian of  the  infant  plaintiff  that  the  estate  was  indebted  to  him,  as 
such  executor,  in  £16 ;  but  in  his  answer  to  the  amended  bill  ad- 
mitted his  indebtedness  to  the  estate  in  the  sum  of  £187  lis.  6d., 
while  the  Master  reported  the  true  amount  to  be  £366  2s.  8d.  The 
defendant  had  also  stated  in  his  answer  to  the  original  bill  that  he 
had  received  £519  4s.  5d.,  which  sum,  he  alleged,  he  had  received 
payment  of  in  goods  instead  of  money,  in  consequence  of  the 
debtor's  embarrassments,  and  that  he  had  not  applied  any  part  of 
this  to  his  own  use  :  while  the  fact,  as  afterwards  discovered,  was 
that  the  payment  was  nearly  all  in  money,  and  that  all  received 
had  been  applied  by  the  executor  in  his  own  use.     The  Court,  under 

1  6  M.  &  Cr.  258.  2  6  M.  &  Or.  258. 

3  Per  Esten,  V.C,  in  Wiard  v.  Gable,  8  Grant,  459. 
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the  circumstances,  charged  the  executor  with  costs  of  the  suit,  with 
interest  on  the  balances  from  time  to  time  in  his  hands,  and 
directed  the  account  to  be  taken  with  annual  rests.^ 

It  may  here  be  mentioned  that  where  the  account  is  directed  to 
be  taken  "with  rests,"  the  interest  is  to  be  compounded  every 
year ;  sometimes,  in  very  gross  cases,  the  Court  has  ordered  the 
"rest  "  to  be  made  every  six  months — in  such  cases,  the  interest 
is,  of  course,  doubly  compounded. 

Although  the  rule  is  that  the  executors  or  trustees  will  be 
charged  with  what  they  ought  to  have  made,  with  what  they 
actually  did  make,  or  with  what  they  must  be  presumed  to  have 
made  out  of  the  moneys  of  the  testator  come  to  their  hands ;  still 
where  such  moneys  had,  before  the  repeal  of  the  usury  laws,  been 
invested  in  first-class  security  at  the  rate  of  six  per  cent,  per 
annum,  the  Court,  on-  appeal  from  the  Master's  report,  considered 
the  executors  were  not  called  on,  at  the  risk  of  being  charged  with 
the  extra  amount  of  interest,  to  call  in  these  moneys  and  re-invest 
the  same  at  the  rates  which  the  evidence  shewed  moneys  could  be 
loaned  at.  It  also  appearing  that  part  of  the  moneys  of  the  estate 
had  been  loaned  by  the  executors  to  themselves,  they  were  charged 
with  the  higher  rate  of  interest  thereon.^  The  report  in  an  ad- 
ministration suit  found  £1403  chargeable  against  an  executor — of 
this  sum,  £1247  was  for  the  price  of  land  claimed  and  received  by 
the  executor,  the  testator's  son,  as  heir  and  his  claim  to  this  had 
long  been  acquiesced  in  by  the  other  parties  interested  tiU  held 
otherwise  in  this  suit,  when  this  purchase  money  was  declared  to 
pass  under  the  testator's  will  to  the  claimant  and  others  as  lega- 
tees. A  sum  of  £133,  the  value  of  the  testator's  chattel  property 
left  by  this  executor  in  the  hands  of  the  testator's  widow,  and 
finally  lost  to  the  estate,  made  up  the  remainder  of  the  sum 
charged  to  this  executor,  except  a  balance  of  about  £34.  Under 
the  circumstances,  the  executor  was  allowed  his  costs  as  of  an  ad- 
ministration out  of  the  estate,  and  was  not  charged  with  interest 
on  the  balance  in  his  hands,  whicn  he  was  requested  to  pay  into 
Court  within  a  month  after  deducting  therefrom  his  share  of  the 
estate  as  legatee.^      The  widow  of  an  intestate  married  again,  and 

1  Enkine  i.  Campbell,.  1  Grant,  570. 

2  Smith  V.  Hoe,  11  Grant,  311. 

3  Blain  v.  Terryberrp,  12  Grant,  221. 
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allowed  her  liuyband  to  use  the  moneys  of  the  estate  in  her  hands  : 
Held,  on  appeal  from  the  report  of  the  Master  that  she  was  liable 
to  pay  interest  at  six  per  cent.,  and  no  more.^ 

The  estate  of  a  trustee  who  had  retained  money  in  his  hands  for 
six  years  after  he  should  have  paid  it  over,  and  had  rendered  an 
account  claiming  a  balance  in  his  favor,  was  held  chargeable  with 
interest  at  six  per  cent.,  with  annual  rests.^ 

At  and  before  making  a  voluntary  settlement  of  real  estate,  the 
settlor  stipulated  verbally  with  the  trustee  that  the  settlor's  son 
should  receive  all  moneys  receivable  under  it,  and  should  accupiu- 
late  and  dispose  of  the  same  by  investment  or  otherwise,  and  that 
the  trustee  himself  should  have  no  trouble  or  concern  in  the  matter. 
The  son  accordingly  received  the  rents  for  several  years,  and, 
without  the  knowledge  of  the  trustee,  misappropriated ,  them. 
Held,  that  the  trustee  was  not  liable  to  make,  good  the  loss.' 

An  executor  or  trustee  who  has  been  guilty  of  negligence  merely 
in  omitting  to  invest  moneys,  will  be  charged  with  interest  at  six 
per  cent.*  Where  an  executor  had  committed  a  breach  of  trust 
in  selling  lands  to  pay  debts,  for  which  the  personal  estate  come 
to  his  hands  had  proved  more  than  sufficient,  and  had  also  applied 
trust  moneys  to  his  own  use,  the  Court  ordered  the  account  io  be 
taken  against  him  with  annual  rests.^  Although,  in  this  case,  the 
account  was  taken  with  rests  by  the  order  of  the  Court,  on  further 
directions  the  Master  had  full  power  to  do  it  under  the  decree 
without  any  special  directions,  and  would  probably  have  done  so 
had  he  been  desired.  Although  the  Court  will  order  executors  or 
trustees  to  make  good  moneys  lost  by  neglect  or  default,  it  will  not 
also  charge  them  with  interest  on  these  sums.®  Per  Spragge,  V. 
C. :  "  At  the  hearing  of  the  cause  on  further  directions,  I  dis- 
posed of  the  case  with  the  exception  of  one  point — the  decree 
directed  the  defendants  to  be  charged  with  the  amount  of  certain 
rents  which,  but  for  their  wilful  neglect  or  default,  they  might  have 
received ;    and  Mr.  Becher,  for  the  plaintiff,   asked,  on  further 

1  Fielder  v.  O'Hara,  14  Grant,  223. 

2  Situai  V.  Eccles,  12  Grant,  37. 

3  Mitchell  V.  Bichey,  12  Grant,  88. 

4  Wiard  v.  Gable,  8  Grant,  458  ;  and  see  McLennan  v.  Eeward,  9  Grant,  178. 

5  Wiard  V.  Oahle,  ubi  sup. 

6  Vanstan  v.  Thompson,  10  Grant,  642.    But  see  Sovereign  v.  Sovereign,  15  Grant,  559,  where  it  was 

held  that  executors  and  trustees  may  be  charged  with  interest  as  well  as  principal  in  respect  o. 
sums  lost  through  their  misconduct,  though  the  prmcipal  never  reached  their  hands. 
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directions,  that  they  should  be  charged  with  interefit  upon  these 
amounts.  I  stated  my  impression  to  be  against  the  claim,  and 
Mr.  Becher  was  to  furnish  authorities,  if  he  could  find  any,  in 
support  of  his  position.  None  have  been  furnished  to  me.  The 
authorities  that  I  have  seen  are  the  other  way.  Laivson  v.  Cope- 
land'^  and  Tehbs  v.  Carpenter^  were  both,  like  this,  cases  where 
executors  were  charged  with  the  amount  of  rests  which,  but  for 
their  wilful  neglect  and  default,  they  might  have  received  ;  and  in 
each  case  interest  on  the  amount  was  asked  for  and  refused  by  the 
Court.  The  general  rule  seems  to  be,  that  the  Court  contents 
itself  with  charging  trustees  with  the  principal  only  of  what  they 
might  have  received,  but  have  not  received ;  and  does  not,  in  ad. 
dition,  charge  them  with  interest."  Where  an  executor  had 
retained  money  in  his  hands  unemployed,  for  which,  on  passing 
his  accounts,  he  was  charged  with  interest  and  rests — held,  not- 
withstanding that  having  reference  to  the  condition  of  the  estate 
and  of  the  facts  of  the  case,  he  should  be  allowed  his  commission 
and  costs  of  the  suit.^  In  taking  the  accounts  in  the  Master's 
office,  it  is  improper  to  charge  a  mortgagee  in  possession  with 
annual  rests  on  rents  received  by  him,  until  he  is  paid  off  in  full.* 

Where,  in  taking  an  account  upon  a  mortgage,  the  Master  had 
taken  the  same  against  the  mortgagee  with  rests,  and  on  an  appeal 
from  the  Master's  report  it  appeared  that,  at  the  date  of  the 
mortgage,  a  balance  was  due  by  the  mortgagee  to  the  mortgagor, 
and  the  mortgagee  went  into  possession  of  the  property,  part  of 
the  arrangement  being  that  he  should  apply  the  rests,  &c.,  to  the 
paying  off  of  two  prior  mortgages,  but  it  was  not  known  that  they 
were  due  at  the  time  of  the  moneys  being  received,  so  that  the 
holder  of  the  incumbrances  could  have  been  compelled  to  accept 
payment,  the  Court,  if  desired  by  the  mortgagee,  ordered  a  refer- 
ence back  to  the  Master  to  ascertain  this  fact.®  Where  it  appeared 
that  an  agent  had  received  large  sums  of  money  for  his  principal, 
and  had  used  it  for  many  years  in  his  own  business,  instead  of 
remitting  it  as  he  might  and  should  have  done,  to  his  principal,  he 
was  charged  with  six  per  cent,  interest  and  annual  rests.® 

1  2  B.  C.  C.  169. 

2  1  Mad.  290. 

8  Gould  V.  Bumtt,  11  Grant,  623. 

4  Coldwell  V.  Hall,  9  Grant.  110. 

5  Williams  v.  Harris,  10  Grant,  553. 

6  Landman  v.  Crooks,  i  Grant,  353. 
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23.  Rests  Against  a  Mortgagee  la  Possession. 

Tlie  usuaP  mode  of  taking  accounts  against  the  mortgagee  in 
possession,  is  to  set  the  total  amount  of  rents  and  profits  received 
by,  or  found  to  be  chargeable  to,  him  against  the  whole  amount 
due  upon  the  mortgage  debt — viz.,  in  discharge  successively  of  the 
interest  of  the  mortgage  debt,  and  of  money  advanced  for  costs 
and  improvements,  and  then  of  the  principal  of  the  same  moneys:^ 
but  in  certain  cases  in  accounts  of  real  estate,^  where  the  receipts 
of  the  mortgagee  *  are  more  than  sufficient  to  cover  the  interest, 
the  annual  surplus  will  be  considered  as  applicable  in  reduction  of 
the  principal  money,  which  is  called  taking  the  accounts  with 
rests. 

It  is  not,  of  course,  to  direct  rests  against  the  mortgagee  in  pos- 
session,^ and  although  the  facts  that  the  interest  has  not  been  in 
arrear,  and  that  the  rents  and  profits  have  exceeded  the  interest, 
are  reasons  for  directing  them  to  be  made,  they  will  not  be  directed 
on  account  of  every  trifling  excess  of  interest.^  On  the  other 
hand,  rests  are  not  usually  directed,  where  the  interest  was  in 
arrear  at  the  time  of  taking  possession,'  and  the  liability  to  this 
mode  of  account  does  not,  without  special  reason,  attach  to  a 
mortgagee  who  has  taken  possession  when  an  arrear  of  interest 
was  due,  after  that  arrear  has  been  paid  off.^  As,  where  for  ten 
years  the  mortgagee's  receipts  were  less  than  his  payments,  but 
exceeded  them  during  the  rest  of  his  possession,  though  not  to  an 
amount  sufiicient  to  discharge  the  mortgage  debt ;  and  the  Court 
refused  to  order  rest  against  him.^  Because  rests  are  not  directed 
from  a  particular  period  of  the  account,  when  the  arrear  of  interest 
only  is  discharged.^"  But  from  the  time  of  payment  of  the  princi- 
pal they  will  be  directed  from  a  particular  period. ^^ 

Nor  is  the  fact  that  an  arrear  of  interest  is  or  is  not  due  at  the 
time  of  taking  possession,  altogether  decisive  upon  the  question  of 
rests,  but  the  general  right  of  a  mortgagee  not  to  be  paid  piece- 

1  Pow.  Mort.  958  a,  ed.  6. 

2  Webi  V.  Rorke,  2  Sch.  &  Lef.  661. 

3  Mobinsan  v.  CummiTig,  2  Atk.  410. 

i  Thomey<yrofi  v.  Crockett,  2  H.  of  L.  C.  239. 

6  Dams  V.  May,  Coop.  238  ;  19  Ves.  382  ;  Donovan  v,  Fricker,  Jac.  165. 

6  Shephard  v.  Elliot,  i  Mad.  264 :  GovXd  v.  Tanxred,  2  Atk,  633. 

7  Wilson  V.  Cluer,  3  Beav.  136. 

8  Finch  v.  Brovm,  3  Beav.  70. 

9  Latter  v.  Dashwood,  6  Sim.  462. 

10  Davis  T.  May,  Coop.  238  ;  19  Ves  882. 

11  Wilson  V.  Metcalfe,  1  Kuss.  530  ;  Witso7i  v.  Clucr^  3  Bear.  136. 
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meal,  as  well  as  the  circumstances  of  the  particular  case,  wiU  be 
considered.^  So  that  if  the  mortgagee  have  been  driven  by  the 
acts  of  others  to  take  possession,  have  been  harrassed  by  litigation, 
and  thereby  put  to  costs  (even  though  the  costs  have  afterwards 
been  adjudged  to  be  paid  him  by  his  opponent),  and  his  own  con- 
duct have  been  free  from  harshness  or  vexation,  rests  will  not  be 
directed  against  him,  though  as  to  other  circumstances  he  might 
be  within  the  general  rule. 

Where,  however,  the  mortgagee  has  taken  possession,  under  cir- 
cumstances which  do  not  subject  him  to  annual  rests,  and  there  is 
afterwards  a  settled  account,  by  which  it  appears  that  no  interest 
is  due,  or  that  if  any  be  in  fact  due,  it  has  been  satisfied  as  inter- 
est by  being  turned  into  principal,  and  the  mortgagee  continues  in 
receipt  of  rents  more  than  sufficient  to  satisfy  the  interest  of  such 
principal,  the  settlement  is  considered  as  a  rest  made  by  the  par- 
ties :  and  the  mortgagee  will  thenceforth  be  treated  as  a  mortgagee 
who  takes  possession,  with  no  interest  in  arrear,  and  will  be  sub- 
ject^ to  annual  rests  .^  Where  the  mortgagee  takes  possession 
after  bills  have  been  indorsed  to  him  for  the  arrears  of  interest, 
which  bills  become  due  and  are  dishonored  after  possession  taken, 
the  interest  is  considered  to  be  in  arrear  at  the  time  of  taking  pos- 
session, and  no  rests  will  be  made.* 

The  mortgagee  in  occupation  is  as  much  within  the  principle 
upon  which  rests  are  directed  as  he  who  merely  receives  the  rents 
and  profits,  and  the  Court  can  accordingly  direct  rests  to  be  made* 
in  taking  accounts  of  occupation  rents. 

Where  an  incumbrancer  denies  his  character  as  such,  and  sets 
up  an  adverse  title,  he  will  not  be  suffered  to  turn  round,  being  de- 

1  BorUck  V.  Smith,  1  CoU.  287  ;  Gould  v.  Tancred,  2  Atk.  634  ;  and  see  ibid,  411. 

2  Wilsnn  V.  Clner,  3  Beav.  186. 

3  Direction  to  make  Rests.—  "^Take  an  account  of  what  shall  be  coming  due  on  account  of  rents  and 

profits,  to  be  applied  in  the  first  place  in  payment  of  interest  and  principal,  and  make  annual 
rests  ;  and  in  taking  such  account  make  all  just  allowances."  Tales  y.  Bwmbly,  1  Mad.  14.  But 
the  following  is  more  strict : — "  Take  an  account,  &c.  ;  and  in  taking  the  said  account,  make 
annual  rests  of  the  clear  balance,  and  compute  interest  on  such  respective  balances  at  bl.  per  cent.; 
and  in  making  such  annual  rests,  except  the  first,  include  in  the  balance  then  stated  tlw  interest 
of  ea<;h  preceding  balance,  so  as  to  charge  the  defendant  with  compound  interest  thereon."  X!ot- 
ham  T    West,  Bolls,  15th  November,  1886,  R.  L. 

4  Dohson  V.  Land,  4  De  G.  &  S.  676. 

6  Wilson  V.  Metcalfe,  1  Russ.  530  Make  annual  rests  in  the  account  of  the  rents  received  by;,  and 
on  the  occupaton  rent  accrued  due  from,  the  late  A.  N.  in  her  lifetime  ;  and  also  on  the  rents 
received  by,  and  occupation  rent  accrued  due  from,  the  said  defendants,  or  any  of  them,  since  the 
death  of  A.  N. ;  and  compute  interest  after  the  rate  of  il,  per  cent,  upon  such  rents  and  occupa- 
tion rents  respectiyely.    Ibid. 
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feated,  and  claim  all  the  benefits  attached  to  the  character  of  a  fair 
creditor ;  but  rests  will  be  directed^  against  such  an  incum- 
brancer, where  in  an  ordinary  case  none  would  have  been  directed 
according  to  the  general  principles  of  the  Court. 

Annual  rests  cannot  be  made  in  takiiig  the  accounts,  unless  they 
be  directed  by  the  decree.^ 

And  the  Court  will  not  at  first  give  the  direction  unless  it  can  be 
founded  upon  something  in  the  bill,  such  as  a  suggestion  that  the 
rents  and  profits  exceeded  the  interest ;  or  unless  some  case  be  made 
for  keeping  the  question  open  for  future  determination.^  But  if,  at 
a  later  stage  of  the  cause,  it  appear  as  the  result  of  enquiries 
already  directed,  that  the  mortgage  debt  was  paid  off  during  the 
mortgagee's  possession  by  means  of  the  rents  and  profits,  rests 
will  be  directed*  from  that  time,  though  no  foundation  were  laid 
for  them,  or  direction  given  by  a  previous  order.  And  this  may  be 
done  where,  pending  the  proceedings  imder  the  decree,  and  prior  to 
the  report  or  certificate,  the  mortgagee  for  the  first  time  becomes 
overpaid  by  the  receipt  of  rents,  though  he  will  not  be  charged^ 
with  interest  on  the  surplus  received  prior  to  the .  date  of  the  re- 
port, but  will  be  charged  with  the  sums  subsequently  received,  with 
interest  thereon  at  four  pounds  per  cent,  from  the  times  when  they 
were  received. 

A  false  statement  by  the  mortgagee,  in  his  answer,  that  the 
mortgage  remains  unsatisfied,  will  also  be  a  reason  for  a  subsequent 
direction  to  make  rests. ° 

And  if  rests  have  been  directed  in  a  redeinption  suit,  which  is 
afterwards  abandoned,  and  a  foreclosm-e  suit  commenced  by  the 
mortgagee,  the  accounts  will  be  taken  in  the  new  suit  on  the  foot- 
ing of  the  former  decree,  up  to  the  date  thereof,  and  therefore  with 
rests ;  though  there  be  no  evidence  in  the  new  suit  to  warrant  a 
decree  with  rests.' 

1  Inaorporaied  Society  v.  Richards,  1  Dm.  &  War.  268,  290. 

2  Gould  V.  ToMcred,  2  At.  633  ;  Webber  v.  Hunt,  1  Mad.  18 ;  Fowlir  v.  Wightmck,  cited  there  ; 

Donovan  v.  Fricker,  Jac  165.     But  see  our  Order  220. 

3  ^eesom  v  Clarhson,  4  Hare,  97. 

4  WUson  V.  Metcalfe,  1  Russ.  530. 
6  Lloydy.  Jones,  12  Sim.  490. 

6  Montgomery  v.  Calland,  14  Sim.  79.    In  Quarrell  v.  Beclfford,  1  Mad.  269,  simple  interest  only 

was  aaked  for  and  given. 

7  Morrii  v.  Islip,  20  Beav.  664. 
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It  h,as  been  said,  that  the  sums  which  a  mortgagee  in  possession 
receives  in  respect  of  the  mortgaged  premises,  at  times  between 
the  dates  of  the  annual  rests,  must  be  applied,  when  they  exceed 
the  interest,  to  sink  the  principal.^  But  this  intimation  was 
founded  upon  the  usury  laws,  since  the  repeal  of  which  ^  it  is  pre- 
sumed that  no  such  rests  will  be  made  unless  for  particular  reasons 
they  are  specially  directed. 

Where  the  direction  is  to  ascertain  the  balances  in  the  hands  of 
an  accounting  party,  at  the  end  of  each  year,  and  to  compute  in- 
terest thereon,  at  the  end  of  each  year,  the  terms  of  the  decree 
will  be  satisfied^  by  calculating  interest  upon  each  balance  of 
principal,  for  the  year  following  that  in  which  such  balance  is 
ascertaiined,  and  charging  the  party  with  the  aggregate  of  the  sums 
of  interest,  in  addition  to  the  ultimate  balance  of  principal.  But  if 
the  decree  also  direct  annual  rests,  and  that  the  party  be  charged 
with  interest  on  the  balances,  at  the  rate  and  in  the  manner  directed 
in  respect  of  the  foi-mer  computation  of  interest,  the  interest  calculated 
on  the  original  balances,  instead  of  being  carried  to  a  separate 
account,  and  added  together  to  form  the  ultimate  balance,  must  be 
added*  from  time  to  time  to  the  balance  of  principal  found  due, 
and  the  futirre  interest  must  be  calculated  on  such  joint  balances  of 
principal  and  interest.^ 

And  if  the  decree  direct,^  that  when  and  as  often  as  the  rents 
and  profits  exceed  the  interest  of  the  mortgage  debt,  they  are  to  be 
appHed  in  reduction  of  the  principal,  the  sums  received  by  the 
mortgagee  between  the  dates  of  the  annual  rests,  calculated  from  the 
date  of  the  mortgage  deed,  are  to  be  applied  whenever  they  exceed 
the  interest,  in  reduction  of  the  principal ;  and  the  rests  will  thence- 
forth be  calculated  from  the  time  of  such  excess. 

The  estate  of  a  bankrupt  executor  has  been  charged  with  the 
amount  of  rests,  notwithstanding  the  bankruptcy.' 


1  Birmington  v.  Hanuood,  T.  s  R.  477. 

2  17  &  18  Vic.  c.  90.  ^      ^ 

3  Beighingtcm  V.Grant,  iHyl- AC  2SS. 

4  Hewhir^ton  v.  Oranl,  6  Myl.  Ss  C.  258  ;  Raphael  v.  Boebim,  11  Ves.  92. 

6  sStX  "  Hamhly,  1  Mid.  U  ;  Gotham  v.  Wast,  Rolls,  15  Nov.  1836,  R  L. 

6  Bennington  v.  Harwood,  T.  &  R.  477. 

7  Dorn/ord  v.  Dom/ord,  12  Ves.  127. 
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Half-yearly  rents  have  been  directed  against  an  executor,  but  the 
course  was  strongly  dissapproved.^ 

Besides  the  evidence  of  vouchers,  the  accounting  party  is  fre- 
quently obliged  to  give  viva  voce  evidence.  The  rules  as  to  this  are 
precisely  the  same  as  at  the  examination  before  a  Judge  in  exami- 
nation term.  The  Master  takes  the  depositions  in  writing,  and 
makes  the  witness  refer  to  the  items  of  the  account  as  to  which  he 
is  speaking  by  their  numbers,  thus  :  "  As  to  No.  1  of  plaintiff's 
account  marked  A.  I  was  his  clerk  in  1860,  and  saw  him  pay  this 
sum  to  A.  B.,"  &c.,  &c. 

"  As  to  No.  2,  I  recollect,"  &c.,  &c.  This  mode  of  taking  the 
evidence  facilitates  references  to  the  depositions  when  the  Master 
comes  to  settle  the  report. 

24.  Proceedings  on  Surchwrge. 

After  the  accounting  party  has  given  all  the  evidence  he  desires 
on  his  account,  the  Master  requires  the  opposite  party  to  say 
whether  or  not  he  desires  to  surcharge.  Any  party  interested  may 
do  this.  If  it  be  desired,  the  Master  appoints  a  time  at  which  the 
surcharge  is  to  be  brought  in.  Order  237  provides  that  "  A  party 
seeking  to  charge  an  accounting  party  beyond  what  he  has  in  his 
account  admitted  to  have  received,  is  to  give  notice  thereof  to  the 
accounting  party,  stating,  so  far  as  he  is  able,  the  amount  so 
sought  to  be  charged,  and  the  particulars  thereof  in  a  short  and 
succinct  manner." 

At  the  time  appointed  the  parties  attend,  and  if  the  opposite 
party  does  not  desire  time  to  examine  it  for  the  purpose  of  ascer- 
taining whether  or  not  it  be  prepared  in  accordance  with  the  Mas- 
ter's directions  (if  there  be  anything  special  in  them)  and  the  prac- 
tice, the  Master  appoints  a  time  to  proceed  on  it.  But  if  time  to 
consider  it  be  desired,  the  Master  appoints  a  time  to  hear  any  ob- 
jections which  may  be  offered.  In  the  meantime  the  opposite 
party  usually  bespeaks  a  copy  of  the  surcharge  from  the  Master. 
At  the  time  fixed  to  hear  objections,  ,the  Master  decides  upon  any 
that  may  be  made,  and  if  the  surcharge  be  defective  he  requires  i4 

I  Raphael  v.  Boehm,  11  Ves.  111. 
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to  be  corrected,  and  makes  such  order  as  to  costs  as  to  him  may 
seem  reasonable.  If  no  objections  be  made,  or  when  the  surcharge 
is  forfeited,  he  appoints  a  time  "  to  proceed  "  on  it.  This  proceed- 
ing is  precisely  similar  to  proceeding  on  an  account — the  same 
description  of  evidence  is  used — the  Master  enters  in  his  book  the 
items,  and  marks  them  as  he  does  in  the  case  of  an  account,  with 
this  exception,  that  no  warrant  to  query  is  usually  issued,  though 
in  a  proper  case  this  may  be  done. 

The  Master,  having  received  all  the  evidence  on  the  surcharge, 
then  proceeds  to  "  Hear  and  determine,"  or  "  Settle  the  report" — 
for  these  phrases  are  synonymous.  He  begins  with  the  account, 
and  item  by  item,  after  examining  and  discussing  the  evidence  in 
support  of  each,  allows  or  disallows  it,  marking  it  accordingly. 
He  proceeds  with  the  surcharge  in  the  same  way,  and  having  done 
this  the  result  is  a  matter  of  mere  addition  and  subtraction. 

Order  247  directs  that  "  As  soon  as  the  hearing  of  any  matter 
pending  before  the  master  is  completed,  he  shall  so  inform  the  par- 
ties to  the  reference  then  in  attendance,  and  make  a  note  to  that 
effect  in  his  book ;  and  after  such  entry  no  further  evidence  is  to 
be  received,  or  proceedings  had,  without  the  special  permission  of 
the  Master ;  and  the  Master  may  proceed  to  prepare  his  report  or 
certificate  without  further  warrant,  except  the  warrant  to  settle, 
which  is  to  be  served  on  the  parties  as  the  Master  directs." 

In  a  creditor's  suit,  a  witness  was  examined  by  the  plaintiff  with 
the  view  of  disallowing  the_  claim  of  an  alleged  creditor  after  the 
evidence  had  been  closed,  the  plaintiff  moved  the  Court  (on  affida- 
vit stating  that  he  had  since  learned  that  the  witness  could  have 
deposed  that  the  alleged  creditor  had  admitted  a  settlement  of  his 
claim)  for  leave  to  re-examine  the  witness,  but  the  motion  was  re- 
fused with  costs.i 

The  Master  has  power  at  any  time  before  the  report  is  actually 
signed  and  given  out,  to  open  the  case  on  a  proper  application  by 
either  party  :  and  he  is  not  bound  to  require  the  appUcation  to  be 
made  on  affidavit,  though  in  special  cases  that  is  the  better  course. 
The  warrant  to  settle  is  seldom  served.     This  is  done  only  in  cases 

1  Patterson  v.  Scott,  1  Grant,  682. 
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where  a  lengthy  reference  in  which  the  solicitors  or  parties  inter- 
ested have  not  kept  themselves  acquainted  with  all  the  steps  in  the 
Master's  office,  from  not  being  directly  interested  in  the  later  pro- 
ceedings. Where  the  parties  are  aU  present  when  the  hearing  is 
closed,  it  is  usual  for  the  Master  to  make  a  direction  fixing  a  time 
to  settte  the  report,  and  this  direction  made  in  the  presence  of  the 
parties  is  equivalent  to  the  service  of  a  warrant. 

At  the  time  appointed,  the  Master  goes  over  each  enquiry 
directed  by  the  decree,  and  enters  in  his  book,  briefly,  his  finding 
as  to  it.  These  entries  form  the  groundwork  of  the  report. 
After  having  determined  upon  the  finding  which  he  is  to  make  to 
each  enquiry  (this  being  done  after  discussion  with  the  solicitors), 
and  ascertaining  the  precise  totals  of  the  sums  to  be  allowed  on 
the  account  and  surcharge,  he  appoints  a  time  to  settle  the  draft 
of  the  report.  He  prepares  the  draft  in  the  meantime,  and  at  the 
time  appointed  reads  it  to  the  parties  in  attendance — marking,  as 
he  sees  fit,  such  alterations  as  may  be  suggested.  This  being 
done,  he  signs  the  draft,  and,  in  important  cases,  makes  a  final 
appointment  to  sign  the  engrossment.  In  ordinary  cases,  this 
appointment  is  dispensed  with,  but  the  report,  in  strictness,  shall 
bear  date  on  the  day  of  the  engrossment  being  actually  signed. 
If  an  appointment  "to  sign"  be  made,  the  parties  attend  at  the 
time  named,  he  signs  the  engrossment,  and  gives  it  to  the  party 
conducting  the  reference,  or,  if  desired,  any  party  interested  may 
take  a  duplicate  and  file  it.  Upon  this,  the  Master  becomes,  as  to 
it,  functus  ojic  0.  Evidence  must  not  be  received  by  the  master 
after  he  has  settled  his  report.^  But,  as  before  remarked,  the 
Master  has  power  at  any  time  before  the  report  is  actually  given 
out  to  entertain  an  application  for  leave  to  give  further  evidence, 
which  he  may  grant  or  refuse  in  his  discretion. 

The  Master's  report  had  been  confirmed  ;  the  cause  came  on  for 
further  directions,  when  the  Court,  from  the  facts  stated  in  the 
report,  entertaining  great  doubt  as  to  the  correctness  of  the  Mas- 
ter's finding,  declined  to  act  on  it,  though  it  refused  then  to  alter 
it.2  The  Court  must  give  credit  to  what  the  Master  reports  as 
occurring  in  his  presence.^      Pending  an  enquiry  before  the  Mas- 

1  Thompson  v.  Lambe,  7  Ves.  587. 

2  Gregory  v.  West,  2  Bear.  6*2, 

3  Walmsley  v.  Walmtley,  3  J.  &  L.  566. 
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ter,  the  Court  will  not  interfere  with  his  conduct.  The  dissatisfied 
party  must  wait  until  the  report  is  made,  and  then  appeal  from 
it  before  it  is  confirmed.^  The  Master's  report  speaks  from  its 
date.^ 

A  local  Master,  in  making  his  report,  is  not  at  liberty  to  date  it 
until  the^osts  taxed  by  himself  have  been  finally  revised  and  set- 
tled by  the  Master  in  Ordinary  under  the  General  Orders.^ 

25.  Master's  Report. 

A  report  is  '  a  Master's  certificate  to  the  Court,  how  the  facts  or 
matters  referred  to  him  are  or  do,  upon  examination,  appear  to  him, 
or  of  something  of  which  it  is  his  duty  to  inform  the  Court.'* 

Formerly  there  appears  to  have  been  an  opinion  prevalent  in  the 
profession,  that  there  was  a  difference  between  a  report  and  a  certi- 
ficate. In  Jones  v.  Powell,  *  Sir  A.  Hart,  V.  C,  said,  that  the  dif- 
ference between  a  report  and  a  certificate  was,  that,  with  respect  to 
the  former,  the  Court  had  laid  it  down  as  an  inflexible  rule,  that  be- 
fore exceptions  could  be  taken  to  it,  objections  must  be  carried  in 
before  the  Master ;  but  that  there  was  no  such  rule  with  respect  to 
the  latter.  In  Ghennel  v.  Martin,^  however,  the  present  Vice  Chan- 
cellor, Sir  L.  Shadwell,  after  a  very  careful  investigation  of  the  sub- 
ject, came  to  a  diflferent  conclusion,  and  expressed  his  opinion  to  be 
that  there  is  no  distinction  between  a  Master's  report,  and  a  Mas- 
ter's certificate,  and  that  Master's  reports  and  Master's  certificates 
are  convertible  terms.  But,  be  this  as  it  may,  the  dispute  is  merely 
one  respecting  terms ;  for,  that  there  is  a  practical  distinction  be- 
tween some  reports  or  certificates  of  Masters  and  others,  with  regard 
to  the  power  of  taking  exceptions  to  them,  without  previous  objec- 
tions having  been  carried  in,  is  undubitable;  and  the  terms  '  Master's 
certificate,'  and  '  Master's  report'  appeared  to  have  been  opposed  to 
each  other  for  the  purpose  of  marking  the  distinction ;  thus  the  term 
report  has  been  applied  to  those  reports  or  certificates  that  are  made 
by  the  Master,  upon  a  reference  to  him  by  decree  or  decretal  order 
upon  which  it  is  intended  to  ground  a  further  decree,  and  whilst 

1  Maddeford  y.  Austwick,  11  Sim.  209. 

2  Jerminiis  v.  Bister,  1  M  &  K.  440. 

3  Waddell  v.  McCoU,  14  Grant,  211. 
i  Prao.  Eeg.  377. 

6  1  Sim.  387. 
6  4  Sim.  340. 
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the  term  certificate,  has  been  more  commonly  applied  to  those  re- 
ports or  certificates  which  are  intended  merely  as  the  foundation  for 
some  future  interlocutory  order  or  process,  and  are  not  intended  as 
the  ground  of  a  decree  or  decretal  order.^ 

On  the  present  occasion,  observations  will  be  directed  to  the  re- 
ports or  certificates  made  by  Masters  upon  which  furSier  decrees 
or  decretal  orders  are  to  be  founded,  and  which  for  the  purpose  of 
distinguishing  them  from  reports  or  certificates  of  the  other  descrip- 
tion, will  be  termed  '  reports.' 

Master's  reports  are  either  general  or  separate.  General  reports 
embrace  the  whole  matter  referred  to  the  Master  by  a  particular 
decree  or  order ;  but  a  separate  report  embraces  only  one  distinct 
object  of  the  reference. 

Separate  reports  are  made  in  cases  in  which  it  may  be  inconve- 
nent  to  the  parties  to  wait  tiU  the  general  report  for  the  opinion  of 
the  Master,  upon  a  particular  matter  before  him  under  the  decree. 
By  the  old  practice  of  the  Court,  a  separate  report  could  not  be 
made  without  a  special  direction  in  the  decree,  or  special  order  made 
upon  motion  or  petition  for  that  purpose,  which,  however,  was 
granted  for  asking,  at  the  expense  of  the  party  applying  f  but,  by 
Lord  Lynhurst's  Orders,^  it  is  provided,  that  in  aU  matters  referred 
to  him,  the  Master  shall  be  at  liberty,  upon  the  application  of  any 
party  interested,  to  make  a  separate  report  or  reports,  from  time  to 
time,  as  to  him  shall  seem  expedient ;  the  costs  of  such  separate  re- 
ports to  be  in  the  discretion  of  the  Court. 

The  party  desirous  of  obtaining  a  separate  report,  must  take  out 
a  warrant  to  shew  cause  why  a  warrant  on  preparing  a  draft  of  such 
separate  report  should  not  be  issued,  and,  if  the  Master  concurs  in 

1  It  is  to  be  observed,  that,  in  most  of  the  cases  in  which  a  Master  is  required  to  certify,  it  is  neces- 

sary for  him  to  exercise  some  degree  of  judgment  or  discretion  ;  in  such  cases  the  cei'tificate  is 
liable  to  exception,  for  the  purpose  of  taking  the  opinion  of  the  Court  as  to  the  correctness  of  the 
judgment  exercised  by  the  Master ;  there  are,  however,  other  cases  in  which  the  Master  is  re- 
quired to  malie  a  certificate,  which  do  not  call  for  the  exercise  of  any  judgment,  as  in  the  case  of 
certificates  to  the  Court  of  the  proceedings  in  his  office,  of  the  same  nature  is  a  cei'tificate  of  the 
fact  of  documents  not  having  bten  deposited  pursuant  to  an  order,  which,  according  to  the  recent 
.decision  of  Lord  Langdale,  in  Kemp  v.  Wade,  2  Keen,  687  (confirming  that  of  Sir  A.  Hart,  V.C  , 
in  Jo'n£8  V,  Powell,  1  Sim.  387),  is  a  certificate  which  does  not  admit  of  exception.  In  fact,  cer- 
tificates of  this  description  are  of  the  same  nature  as  the  certificates  of  any  other  officer  of  the 
Court,  who  certifies  as  to  a  mere  matter  of  fact  belonging  to  his  department,  such  as  the  certifi- 
cate of  the  clerk  in  Court,  of  documents  not  having  been  deposited  with  him,  pursuant  to  an 
order  of  the  Court,  which  cei'tificate,  if  wrong  in  point  of  fact,  must  be  quashed,  upon  motion, 
and  not  excepted  to. 

2  2  Harr.  ed.  Newl.  478. 

3  Order  1828,  LXX. 


PROCEEDINGS  UNDER  DECREES  AND  ORDERS.       84'9 

his  view  of  the  subject,  the  warrant  issues  and  the  separate  report 
is  prepared  accordingly.!  If  no  cause  is  shewn  upon  the  return  of  this 
warrant,  a  warrant  to  prepare  the  report  must  be  issued  and  served, 
after  which  no  further  evidence  can  be  received  as  to  the  matter  to 
be  comprised  in  the  separate  report. 

The  form,  manner  of  preparing,  objecting,  appeaUng  from,^  and 
confirming  separate  reports,  are  nearly  the  same  as  upon  general  re- 
ports, the  only  diflference  being,  that,  when  it  is  intended  to .  act 
upon  them,  the  cause  is  not  set  down  for  hearing  upon  further  direc- 
tions, as  it  is  upon  a  general  report,  but  the  Court  is  moved  for  such 
directions  as  arise  out  of  the  separate  report. 

By  one  of  Lord  Coventry's  Orders,  after  stating  '  that  the  Masters 
of  the  Court  do  sometimes,  by  way  of  inducement,  fiU  a  leaf  or  two 
of  the  beginning  of  their  reports,  and  sometimes  more,  with  a  long 
and  particular  recital  of  the  several  points  of  the  order  of  reference,' 
it  is  ordered,  '  that  they  shall  forbear  such  iterations,  the  same  ap- 
pearing sufficiently  in  the  order,  and  without  any  other  repetition 
than  this,  "'  according  to  an  order,  or  by  the  direction  of  an  order,  of 
such  a  date,"  shall  fall  directly  into  the  subject  matter  of  their  re- 
port, setting  down  the  same  clearly,  but  as  briefly  as  they  can,  for 
the  ease  both  of  the  Court  and  parties.'^  This  order,  however,  so  far 
at  least,  as  restricts  the  recitals  of  the  points  of  the  order,  in  the 
commencement  of  the  decree,  is  generally  observed  ;  but  it  is  the 
practice  of  the  Masters,  in  their  reports,^  to  specify  the  particular 
head  of  each  direction  contained  in  the  order  separately,  and  then 
to  dispose  such  direction  before  he  proceeds  to  report  upon  another. 
This  method  of  preparing  reports  is  most  useful,  since  it  keeps  all 
the  separate  subjects  of  reference  distinct  from  each  other,  and  en- 
ables the  Master  to  give  his  conclusions  upon  each  in  a  clear  and 
distinct  form.  And  it  is  to  be  remarked,  that  great  care  is  necessary 
in  preparing  a  report  to  dispose  of  aU  the  matters  which  have  been 
referred,  either  by  findings  of  the  Master  upon  each  section  of  the 
decree,  or  by  pointing  out  what  matters  of  reference  have  been 
waived  ;*  and,  where  a  separate  report  has  been  made,  it  wiU  be 

1  2  Smith,  168.  .      .    .    x,  , 

2  Where  a  party  to  a  suit  objects  to  a  separate  report,  he  must  except  to  it  m  the  uaual  manner,  and 

cannot  proceed  by  petition  ,  Drever  v.  Jtaitdeslej/,  7  Sim.  240. 

3  Beames's  Ord.  SI. 

4  Bennett,  18. 
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necessary  to  allude  to  it  in  the  general  report,  specifying  the  parti- 
culars of  it,  so  that  the  Court  may  see  that  all  the  inquires  of  direct- 
ed by  the  decree,  have  been,  in  some  way  or  other,  disposed  of  by 
the  Master.i 

The  Master,  however,  must  not  go  beyond  the  matters  referred  to 
him,  and  it  is  laid  down,  in  one  of  Lord  Bacon's  Orders,^  that  if  a 
Master  reports  as  to  matter  which  is  not  referred  to  him,  his  report, 
so  far  as  relates  to  that  matter,  is  a  nullity.  It  has  been  decided 
that,  in  such  a  case,  the  proper  course  is,  not  to  except  to  the  Mas- 
ter's report,  but,  before  it  is  confirmed,  to  apply  to  the  Court,  that  it 
may  be  referred  back  to  the  Master  to  review  his  report,  but  that,  if 
no  such  application  is  made,  and  the  report  should  be  confirmed,  the 
Court  will  pay  no  attention  to  it,  except  so  far  as  it  is  warranted  by 
the  decree.^ 

It  may  be  stated,  with  reference  to  this  part  of  the  subject,  that  no 
exceptions  will  lie  to  a  Master's  report,  upon  the  ground  that  he  has 
introduced  irrelevant  matter,  and  that,  where  exceptions  were 
taken,  because  a  Master  had  set  forth  in  his  report  certain  parts  of 
an  affidavit,  and  had  annexed  to  his  report  certain  schedules  and 
inventories,  which  it  was  insisted  upon  were  irrelevent,  and  occa- 
sioned great  and  unnecessary  expense,  the  Master  of  the  BoUs,  Sir 
J.  Leach,  would  not  permit  the  exceptions  to  be  argued.* 

Generally  speaking,  it  is  the  duty  of  the  Master  to  meet  all  the 
difficulties  that  may  arise  in  the  discharge  of  this  office.  In  some 
way  or  other,  he  must  so  provide  as  that  all  the  accounts  and  in- 
quiries, directed  by  the  decree,  shall  be  fully  taken;'  at  least  it  is  the 
Master's  duty  to  go  on  with  them,  until  he  finds  a  difficulty  arising 
from  want  of  sufficient  powers,  and  then  an  application  must  be 
made  to  the  Court,  either  by  the  Master  or  by  the  parties,  to  do 
that  which  is  necessary  in  order  to  supply  the  defect  of  his  autho- 
rity.^ A  motion,  however,  cannot  be  made  for  the  purpose  of  get- 
ting the  Court  to  point  out  to  the  Master  the  form  in  which  he  is 
to  make  his  report.' 

1  Bennett,  18. 

2  Beames's  Ord.  23. 

3  Jenkins  v.  Brumt^  6  Sim.  605. 

4  Rufford  V  Bishop,  5  Russ.  347. 

5  See  Paynter  v.  Houston,  3  Mer.  302. 

6  Ibid. 

7  Agar  v.  Qwmey,  2  Mad.  389. 
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When  the  Master  is  directed  to  ascertain  a  fact,  he  must  not  con- 
tent himself  with  stating  the  circumstances  and  leaving  the  Court 
to  draw  its  own  conclusion,  but  he  must  draw  the  conclusion  him- 
self; thus,  where  it  was  referred  to  the  Master  to  report  whether  a 
particular  individual  was  living  or  dead,  and  the  Master  stated  the 
circumstances,  viz :  that  the  individual  went  to  America;  that,  upon 
his  arrival  there,  a  letter  was  received  from  him,  and  that,  since 
that  period,  which  was  fourteen  years  before  the  date  of  the  report, 
he  had  not  been  heard  of,  Lord  Eldon,  acting  upon  what  he  under- 
stood to  have  been  Lord  Alvanley's  course,  sent  it  back  to  the  Master 
to  report  whether  the  individual  was  dead  or  not.^  It  may  be 
mentioned  here,  that,  even  when  the  evidence  is  such  that  it  is  im- 
possible to  arrive  at  any  degree  of  certainty  upon  it,  yet,  if  it  is 
suiBcient  to  afford  a  reasonable  ground  of  presumption  one  way  or 
the  other,  the  Master  is  bound  to  find  in  favor  of  such  presump- 
tion,^ The  Master,  however,  is  not  bound  to  state  the  inferences 
of  law  arising  from  the  facts  before  him ;  and  where  facts  are  so 
clearly  stated  in  a  report,  as  necessarily  to  involve  a  particular  con- 
sequence, it  is  for  the  Court  to  act  upon  the  facts  so  reported;  and 
it  would  not  be  a  proper  ground  of  exception,  that  the  Master  had 
omitted  to  point  out  the  consequence.^ 

It  is  not,  indeed,  the  general  pi^ictice,  unless  in  particular  cases, 
for  the  Master,  upon  references  to  inquire  into  facts,  to  state  the 
special  circumstances  of  the  case  in  his  report,  without  he  is  ex- 
pressly directed  to  do  so.  By  Lord  Clarendon's  Orders,*  the  Mas- 
ters are  not,  upon  the  importunity  of  counsel,  how  eminent  soever, 
or  their  clients,  to  return  special  certificates,  unless  they  are  required 
by  the  Court  to  do  so,  or  that  their  own  judgment,  in  respect  of  dif- 
ficulty, leadeth  them  to  it,  such  kind  of  certificates,  for  the  most 
part,  occasioning  a  needless  trouble  rather  than  ease  to  the  Court, 
and  certain  expense  to  the  suitor.  It  is  to  be  observed,  however, 
that,  under  this  order,  considerable  discretion  is  left  to  the  Master, 
and  that,  notwithstanding  it,  he  may,  and  frequently  does,  state 
special  circumstances  in  his  report,  without  any  specific  order  to 
warrant  it.*  It  is,  nevertheless,  frequently  the  practice,  where  it 
is  apprehended  that  particular  circumstances  may  come  out  upon 

1  Lee  V.  Willoek,  6  Ves.  605  ;  see  also  Dixon  v.  Dixon,  3  Bro.  C.  C.  ed.  Belt,  619. 

2  See  Fenner  v.  Agutter,  1  M.  &  K.  120. 

3  Per  Sir  C.  C.  Pepys,  M.K.,  Bick  t.  Motly,  2M..  &  K.  312. 

4  Beames's  Ord. 

6  See  Anon.  2  Atk.  620 :  Champernomu  v.  Scott,  i  Mad.  209. 
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inquiries  before  the  Master,  which  may  influence  the  opinion  of  the 
Court,  when  the  cause  comes  on  upon  further  directions,  to  ask,  at 
the  hearing,  for  a  specific  direction  in  the  decree  or  order,  that  the 
Master  may  be  at  liberty  to  state  special  circumstances.-'  Under 
such  a  direction,  however,  the  Master  must  not  set  forth  the  evidence 
with  his  opinion  upon  it,  but  he  should  state  the  matter  of  fact,  for 
the  judgment  of  the  Court,  in  the  same  manner  as  in  Courts  of  Law ; 
they  only  state  the  facts  allowed  by  both  sides,  in  a  special  verdict, 
but  never  meddle  with  any  part  of  the  evidence  on  either  side.^ 

But  although  the  Master  does  not,  unless  under  special  circum- 
stances, detail  the  evidence  upon  which  he  proceeds  in  making  his 
report,  yet  he  generally  refers  to  it,  either  in  the  body  of  his  report 
or  in  a  schedule  annexed  to  it.  When  he  reports  upon  accounts,  he 
generally  states  the  result  of  the  accounts  in  the  body  of  the  report, 
and  refers  to  schedules  as  to  particular  items.  These  schedules  must 
be  annexed  to  the  report  and  filed  with  it,  and  it  wiU  not  be  suf- 
ficient that  they  should  be  entered  in  a  book  kept  in  the  Master's 
office,  in  the  same  manner  as  the  accounts  of  receivers.* 

This  was  the  English  practice,  but  the  rule  is  modified  by  our 
order  249,  which  provides  that,  "  In  the  Master's  reports  no  part  of 
any  account,  charge,  affidavit,  deposition,  examination,  or  answer 
brought  in  or  used  in  the  Master's  office  is  to  be  stated  or  recited, 
but  instead  thereof  the  same  may  be  refeiTed  to  by  date  or  other- 
wise, so  as  to  inform  the  Court  as  to.  the  paper  or  document  so 
brought  in  or  used." 

It  must  clearly  appear  that  the  Master  reports  on  the  question 
referred  to  him.  No  inference  will  be  drawn  from  the  mode  in 
which  the  account  is  taken.*  The  Master's  report  is  prvma  fwcie 
evidence  of  what  it  contains  unless  appealed  from.  No  motion 
founded  on  such  reports  can  be  entertained  while  the  appeal  is 
unheard.  But  qucere  in  regard  to  such  matters  as  do  not  enter  into 
the  appeal.^ 

Where  the  costs  of  certain  proceedings  were  allowed  by  the 
Master  against  the  estate  of  a  deceased  person  not  a  party  to  the 

1  Seton  on  Decrees,  24. 

2  Duchess  of  Mwrlborongh  v.  Wheat ,  1  Atk.  454. 

3  Smith  V.  Smith,  2  Dick.  789. 

4  Edwards  v.  Burling,  2  Cham.  R.  48. 
6  Nichols  V.  Macdrmald,  6  Grant,  594. 
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suit  at  any  time,  without  showing  why  they  were  allowed,  the 
Court,  at  the  hearing  on  further  directions,  notwithstanding  the 
report  had  not  be^n  appealed  from,  refused  to  carry  out  that  portion 
of  the  Master's  finding,  and  directed  the  question  to  be  spoken  to 
and  additional  information  furnished  to  the  Court,^  where  it  ap- 
peared by  the  will  of  a  testator  that  the  legacies  left  by  it  were 
payable  with  interest  and  the  order  in  which  they  were  payable. 
It  is  not  necessary  for  the  Master  to  state  those  facts  in  his  report, 
but  he  should  state  whether  any  payments  have  been  made  on 
account  of  them,^  where  in  a  suit  against  executors  a  decree  was 
made  referring  it  to  the  Master  to  administer  the  estate,  the 
Master  is  not  required  to  take  any  account  of  such  portions  of  the 
estate  as  are  left  to  trustees  to  be  administered.^ 

Although  the  Master  gives  out  the  report  to  the  party  condiicting 
the  reference,  Order  254  provides  that  "  Any  party  affected  by  it 
may  file  the  same,  or  a  duplicate  thereof,  and  the  filing  of  a  duplicate 
shall  have  the  same  effect  as  the  filing  of  the  report." 

It  sometimes  occurs  that  the  party  having  the  carriage  of  the 
decree,  and  conducting  the  reference,  and  who  is  therefore  entitled  to 
the  report,  declines  to  take  it.  In  such  a  case  Order  251  provides 
that  "  As  soon  as  the  Master's  report  or  certificate  is  prepared,  it  is 
to  be  delivered  out  to  the  party  prosecuting  the  reference,  or  in  case 
he  declines  to  take  the  same,  then,  in  the  discretion  of  the  Master,  to 
any  other  party  appljdng  therefor,  and  a  common  attendance  is  to 
be  allowed  to  the  party  taking  the  same." 

The  practice  in  England  required  a  three  day  warrant  to  sign  the 
report,  but  we  have  no  such  rule,  the  Master  may  appoint  any  time — - 
the  same  day,  if  he  chooses,  on  which  the  report  is  settled — if  a^ 
warrant  be  taken  out,  it,  like  all  other  warrants,  except  the  warrant: 
"  to  consider,"  requires  two  clear  day's  service. 

There  are  some  special  rules  to  be  observed  by  the  Master  in 
framing  his  report,  which  it  may  be  well  to  notice  here.  Order  250 
provides  that  "  Reports  affecting  money  in  Court,  or  to  be  paid  in 
Court,  are  to  set  forth  in  figures,  in  a  schedule,  a  brief  summary  of 

1  Taylor  v.  Craven,  10  Grant,  488. 

2  Clouster  v.  McLean,  10  Grant,  676. 

3  Ibid. 
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the  sums  found  by  the  report,  and  which  may  be  paid  or  payable 
into  or  out  of  Court,"  and  Order  255  that  "  Where  the  Master  is 
directed  to  appoint  money  to  be  paid  at  some  time  and  place,  he  is 
to  appoint  the  same  to  be  paid  into  some  Bank  at  its  head  office,  or 
at  some  branch  or  agency  office  of  such  Bank,  to  the  joint  credit  or 
the  party  to  whom  the  same  is  made  payable,  and  of  the  Eegistrar 
of  the  Court ;  the  party  to  whom  the  same  is  made  payable  to  name 
the  Bank  into  which  he  desires  the  same  to  be  paid,  and  the  Master 
to  name  the  place  for  such  payment."  Order  256  provides  that 
"  Where  money  is  paid  into  a  Bank,  in  pursuance  of  such  appoint- 
ment, the  party  paying  may  pay  the  same  either  to  the  credit  of  the 
party  to  whom  the  same  is  made  payable,  or  to  the  joint  credit  of 
the  party  and  the  Registrar ;  and  if  the  same  be  paid  to  the  sole 
credit  of  the  party,  such  party  shall  be  entitled  to  receive  the  same 
without  the  order  of  the  Court.''  And  Order  257  that  "  Where 
default  is  made  in  the  payment  of  money  appointed  to  be  paid  into 
a  Bank,  the  certificate  of  the  Cashier,  Manager,  or  Agent  of  the 
Bank,  where  the  same  is  made  payable,  or  of  the  like  Bank  officer, 
shall  be  sufficient  evidence  of  default.  Where  the  affidavit  of  the 
party  entitled  to  receive  the  same  is  by  the  present  practice  required, 
the  same  shall  stiU  be  necessary." 

Order  313  provides  that  "  No  sum  is  to  be  inserted  in  the  report 
of  a  local  Master  as  taxed  and  allowed  for  costs,  until  revision  by 
the  taxing  officer,  as  provided  for  by  Orders  311  and  312  ;  but  in  a 
case  of  urgency,  a  writ  of  execution  may  issue  to  levy  debt  or  costs, 
or  both  upon  the  order  of  a  judge,  subject  to  the  future  revision  by 
the  taxing  officer."  Order  310  that  "  No  bill  of  costs,  where  the 
amount  claimed  exceeds  thirty  dollars,  is  hereafter  to  be  taxed  by 
the  Accountant,  Registrar,  or  Judge's  Secretary,  but  every  bill 
exceeding  that  sum  is  to  be  taxed  by  the  taxing  officer,  notwith- 
standiiig  anjrthing  to  the  contrary  contained  in  the  Order." 

Order  317  provides  that  "  Where  in  a  suit  for  administration,  or 
partition  or  partition  and  sale,  the  Master  finds  that  the  costs 
amount  to  25  per  cent,  of  the  value  of  the  property  involved  in 
the  suit,  he  is  to  certify  to  the  Court  the  amount  of  the  costs,  and 
the  special  circumstances,  if  any,  connected  therewith." 

Reports  on  sale  are  special,  and  will  be  noticed  when  sales  under 
the  decree  of  the  Court  are  considered. 


PROCEEDINGS  UNDER  DECREES  AND  ORDERS.  855 

It  may  here  be  mentioned  that  order  239  provides  that,  "  Upon 
the  application  of  any  person  the  Master  is  to  certify,  as  shortly  as 
he  conveniently  can,  the  several  proceedings  had  in  his  office  in  any 
cause  or  matter,  and  the  dates  thereof 

Solicitors  should  be  careful  to  bear  in  mind  the  effect  of  Order  248, 
which  provides  that,  "  Parties  are  to  raise  before  the  Master  in  respect 
of  any  matter  presented  in  his  office,  for  his  decision,  all  points  which 
may  aftei-wards  be  raised  upon  appeal ;  and  in  case  an  appeal  is 
allowed  on  any  ground,  not  distinctly  taken  before  the  Master,  the 
Court  may  order  the  appellant  to  pay  the  costs  of  the  appeal." 

Where  an  appeal  from  the  report  of  the  Master  in  a  foreclosure 
suit  failed  on  the  main  point,  and  succeeded  only  in  respect  of  a 
small  sum,  the  Court  gave  the  respondents  the  costs  of  the  appeal.^ 

26.  Separate  Reports. 

The  Master  has  power  to  make  a  separate  report  without  a  special 
direction  in  the  decree ;  and  such  reports  are  subject  to  the  same 
rules  as  general  reports.^ 

27.  Correcting  errors  in  Report. 

The  Master  in  making  a  subsequent  report,  is  not  at  liberty 
to  correct  an  error  in  his  previous  report,  and  if  the  objec- 
tion (that  he  has  made  such  correction)  be  apparent  on  the 
face  of  the  report,  the  objecting  party  is  not  driven  to  ap- 
peal.^ A  clerical  error  in  a  report,  whereby  the  time  for  payment 
of  mortgage  money  was  materially  shortened,  was  allowed  to  be 
amended  on  an  expaHe  application  of  the  plaintiff  *  when  a  biU 
has  been  taken  pro  confesso  against  the  defendant  on  a  sale  decree, 
and  no  subsequent  incumbrances  proved,  after  the  final  order  had 
been  made,  and  the  advertisement  of  sale  published,  it  was  discover- 
ed that  the  Master  had  omitted  to  include  in  his  report  two  items 
of  interest  amounting  to  a  large  sum,  as  set  forth  in  the  plaintiff's 
affidavit  of  claim,  the  error  appearing  on  the  face  of  the  paper  filed. 
— On  an  affidavit  stating  these  facts,  and  on  production  of  the  papers 

1  BrmmUe  v.  CvMningham,  13  Grant,  586. 

2  Dreverv.  Maudesley,  7  Sim.  210. 

3  Crooka  v.  Street,  1  Cham.  R.  78. 

4  White  T.  Courtney,  1  Cham.  R.  XI. 
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from  the  Master's  office,  Esten  V.  0.  held,  that  there  was  no  neces- 
sity for  appointing  a  new  day  for  payment,  and  made  a^  order  re- 
ferring it  back  to  the  Master  to  take  a  fresh  account  of  the  plaintiff's 
claim  to  amend  his  report,  and  leave  was  given  to  fix  a  new  upset 
price,  and  to  postpone  the  sale  if  necessary.^  Upon  an  appeal  from 
the  Master's  report,  although  it  would  have  been  more  satisfactory 
to  the  Court,  and  also  in  accordance  with  the  practice,  -to  have  re- 
ferred the  case  back  to  thej  Master,  or  directed  re-argument  of  the 
case,  the  Court,  considering  the  great  delay  and  expense  to  which 
the  parties  had  been  already  subjected,  undertook  the  settlement  of 
the  account,  and  made  an  order  varying  the  finding  of  the  Master 
to  suit  the  true  state  of  the  accounts  between  the  parties,  so  far  as 
the  evidence  would  enable  them  to  do.^  Where  the  correction  to 
be  made  in  the  Master's  finding  is  simple,  a  reference  back  to  him 
for  that  purpose  need  not  be  directed,  the  necessary  alteration  can 
be  made  by  the  order  drawn  up  upon  the  appeal.^ 

Ail  order  to  correct  a  clerical  error  ia  a  Master's  Report  will  be 
granted  ex  parte.^ 

The  Master  before  whom  the  accounts  had  been  taken,  after  finding 
that  the  amount  due  to  the  plaintiff  was  $476.62,  stated  that  the 
same  was  equal  to  £109.  3s.  Id.  instead  of  £119.  3s.  Id.,  and  direct- 
ed payment  by  the  defendant  of  the  smaller  sum,  and  Taylor  moved 
ex  parte  for  an  order  to  correct  the  report,  citing  White  v.  Courtney 
2  Chamb.  Rep.  11.  VanKoughnet,  C. — You  may  take  the  order  cor- 
recting the  error. 

A  similar  order  to  correct  a  clerical  error  in  a  Master's  report  was 
granted  ex  parte  by  his  Lordship,  in  27th  of  October,  1864,  ia  Heward 
V.  Elliot.  The  Court  will  at  almost  any  stage  of  a  cause  make  a 
special  order  for  the  correction  of  slips  in  a  Master's  report.^ 

In  Simpson  v.  Ottawa^  it  was  held  by  V.  C.  Mowat  that  a  motion 
to  correct  a  clerical  error  ia  a  report  should  be  on  notice  unless  on 
consent  of  all  parties. 

1  Bessy  v.  Grahmn,  9  U.  C.  L.  J.  82. 

2  Saunders  v.  Christie,  7  Grant,  149. 
S  Teeter  v.  St.  John,  10  Grant,  86. 

4  Watson  V.  Moore,  I  Cham.  E.  266. 

5  Morley  t.  Matthews,  12  Grant,  463. 

6  2  Cham.  E.  12. 
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In  a  foreclosure  suit  a  juclgment  creditor  proved  in  the  Master's 
office  £30  too  much  as  his  claim.  The  Mortgagor  did  not  appear  in 
the  Master's  office,  and  some  months  after,  this  defendant,  the 
judgment  creditor,  had  been  paid  in  full,  the  mortgagor  discovered 
the  mistake.  An  application  was  then  made  to  have  the  amount 
overpaid  refunded.  It  was  contended  that  the  report,  so  far  as  the 
claim  of  the  judgment  creditor  was  concerned,  must  be  considered 
his  report,  and  that  the  mortgagor  was  entitled  to  have  it  rectified 
with  costs.  Landars  v.  Allan,  6  Sim.  620 ;  Taylor  v.  Baker,  5  Price 
306  were  cited.  Esten,  V.  G.  granted  the  application  with  costs, 
August,  1861.1 

If  the  decree  directs  the  taxation  of  costs,  the  Master  taxes  them, 
but  before  inserting  them  in  the  report  they  must  be  revised,  and 
the  report  should  not  bear  date  until  they  have  been  returned  to 
him  by  the  revising  officer.^ 

It  may  here  be  mentioned  that  no  costs  are  allowed  for  any  attend- 
ance in  the  Master's  office,  for  the  purpose  of  settling  or  signing  the 
Report  after  the  bill  has  been  returned  by  the  revising  officer. 

The  practice  as  to  revision  is  pointed  out  by  Orders  311,  312  and 
313.  Order  311  provides  that  "  Every  local  Master  is  forthwith  after 
taxing  a  biU  of  costs,  to  transmit  the  same  by  mail  to  "Toronto, 
addressed  "  To  the  Taxing  Office  of  the  Court  of  Chancery,  Toronto," 
and  he  is  to  allow  in  the  bill  the  postage  for  the  transmission  and 
return  of  the  bill,  and  shall  prepay  the  same  :  and  is  to  allow  in  the 
biU  the  sum  of  one  dollar  as  a  fee  for  the  revision  of  the  bill  by  the 
Taxing  Officer  at  Toronto,  and  a  law  stamp  for  that  sum,  with 
postage  stamps  for  the  postage,  is  to  be  paid  at  the  time  of  taxation 
by  the  party  procuring  the  biU  to  be  taxed :  and  the  local  Master  is 
to  transmit  with  the  biU  to  the  Taxing  Officer  at  Toronto,  the  law 
stamp,  and  the  necessary  stamp  for  postage  on  the  return  of  the  bill 
to  the  local  Master."  Order  312  that  "  The  Taxing  Officer  at  Toronto, 
after  receiving  the  bill  of  costs,  is  to  examine  the  same,  and  to  mark 
in  the  margin  such  sums  (if  any)  as  may  appear  to  him  to  have 
been  improperly  allowed,  or  to  be  questionable  :  and  he  is  to  revise 
the  taxation,  either  ex  parte,  or  upon  notice  to  the  Toronto  agent 

1  B  B  Sr.  A.  V.  McDoTiald,  2  Cham.  R.  88. 

2  Waddell  v.  MeCoU,  14  Grant,  211. 


858  PROCEEDINGS   IN   THE  MASTER'S   OFFICE. 

(if  any)  of  the  solicitor  whose  bill  is  in  question,  as  in  his  discretion 
he  may  see  fit :  but  notifying  such  agent  (if  any)  in  all  cases  where 
the  taxation  is  clearly  erroneous,  or  where  the  amount  in  question 
is  so  large  as  in  the  judgment  of  the  Taxing  Officer  to  make  such 
notification  proper.  Such  notification  may  be  by  appointment 
mailed  to  the  address  of  the  agent  (if  any).  If  upon  the  revision  the 
sums  disallowed  shall  amount  to  one-twentieth  of  the  amount 
allowed  upon  taxation,  the  Taxing  Officer  is  to  add  to  the  amount 
taxed  off,  the  amount  of  postages,  and  the  sum  of  one  dollar  afore- 
said, and  is  thereupon  to  re-transmit  the  bill  so  reTised  to  the  Local 
Master." 

28.  Filing  the  Report. 

The  Solicitor  on  receiving  the  Report  proceeds  to  file  it  in  Toronto, 
in  the  Office  of  the  Clerk  of  Records  and  Writs ;  filing  in  an  outer 
County  is  of  no  avail.  Order  252  provides  that  "A  report  is  to 
become  absolute  without  an  ord^r  confirming  the  same,  at  the  expir- 
ation of  fourteen  days  after  the  filing  thereof,  unless  previously 
appealed  from."  In  a  mortgage  case  the  report  must  be  filed  before 
the  day  appointed  for  payment.^ 

I 

It  may  here  be  mentioned  that  the  time  of  vacation  is  not  to  be 
reckoned  in  the  computation  of  the  times  appointed  or  allowed  for 
Master's  reports  becoming  absolute.^  It  is  not  distinctly  expressed 
in  the  Order's,  but  it  is  presumed  that  the  word  "  Vacation  "  in  Order 
408  includes  both  the  "  Long "  and  the  "  Christmas "  Vacation, 
though  under  the  Orders  of  1853  the  Christmas  Vacation  was  not 
excepted  in  this  computation  of  time  allowed  for  amending  a  biU.* 

On  a  motion  for  final  order  for  foreclosure  in  a  pro.  con.  case,  the 
report  appeared  not  to  have  been  filed  until  after  the  day  mentioned 
for  payment  had  passed,  when  the  plaintiff  waited  fourteen  days 
that  it  might  be  confirmed,  and  then  moved  it  was  held  irregular, 
and  that  a  new  day  for  payment  must  be  named.*  By  an  order  in 
an  infancy  application  under  12  Victoria,  it  was  referred  to  the 
Master  to  take  an  account  of  the  value  of  the  crops  grown  on  the 
premises  during  a  given  year,  and  of  what  had  become  thereof,  and 

1  Mills  V.  Dixon,  2  Cham.  R.  63. 

2  Order  408. 

3  Connolly  v.  Montgmnery,  1  Cham.  B.  20. 
i  Miils  V.  Dixon,  2  Cham.  B.  63. 
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how  much  had  been  converted  by  one  J.  0.  to  his  own  use  beyond 
one-third  thereof :  and  it  was  ordered  that  said  J.  0.  on  ser%dce  of 
the  order  and  report  should  pay  into  Court  the  amount  found  due 
by  the  Master.  Held,  that  the  order  being  final,  so  far  as  J.  0.  was 
concerned,  the  report  made  in  pursuance  thereof  did  not  require 
confirmation.^ 

It  is  to  be  observed,  that,  those  reports  only,  require  confirmation 
which  come  within  the  descripticp  of  '  reports  strictly  so  called,' 
that  is  to  say,  those  upon  which  it  is  intended  to  found  a  decree  or 
decretal  order.  If  it  be  merely  a  report  which  comes  more  properly 
under  the  denomination  of  a  '  certificate'  made  upon  or  in  conse- 
quence of  an  interlocutory  application  by  motion,  which  is  intend- 
ed as  a  foundation  for  issuing  the  process  of  the  Court,  or  for  another 
interlocutory  order,  it  requires  no  confirmation.  So,  also,  if  it  be 
merely  a  report  or  certificate  of  having  computed  subsequent  in- 
terest, or  of  having  apportioned  a  fund  between  parties,  upon  prin- 
ciples and  in  the  proportions  declared  by  the  Court  in  at  decree  or 
decretal  order,  but  upon  which  no  further  order  is  to  be  made. 

These  certificates  require  no  confirmation  by  the  Court,  but  are 
complete  as  soon  as  they  are  filed  ;^  though  they  are  liable  to  ap- 
peal, if  any  of  the  parties  are  dissatisfied  with  the  Master's  deter- 
mination. 

It  may  be  mentioned  here  that  there  are  certain  certificates  which, 
although  they  are  made  by  the  Master,  in  the  course  of  proceedings 
under  decrees  and  decretal  orders,  are,  nevertheless,  complete  as  soon 
as  they  are  filed,  and  require  no  confirmation. 

The  certificates  alluded  to  are  those  which  are  made  by  the  Mas- 
ter, pending  the  prosecution  of  a  reference  before  him,  for  the  pur- 
pose of  informing  the  Court  of  his  having  performed  certain  inter- 
locutory acts  which  are  necessary  to  enable  him  to  fulfil  the  duty 
imposed  upon  him,  but  which  do  not  form  the  principal  object  of 
the  decree  under  which  he  is  acting.  Of  this  nature  are  certificates 
given  by  the  Master  of  having  approved  of  a  conveyance,  or  of  his 
having  ordered  the  production  of  documents,  pursuant  to  the  decree, 
and  that  the  documents  ordered   to  be  produced  were  either  pro- 

1  Re  Taggie,  1  Cham  E.  168. 

2  2  Smith,  368. 
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duced  or  not  produced  before  him.  These  certificates,  although 
liable  to  appeal,  do  not  require  confirmation,^  and,  in  fact,  they 
partake  more  of  the  nature  of  certificates,  upon  matters  referred  to 
the  Master,  by  interlocutory  application  in  the  course  of  the  cause, 
than  of  reports  ;  and,  although  the  directions  in  the  decree,  by  which 
they  are  authorized,  are  now  generally  introduced  into  the  decree 
itself,  it  is  probable  that  they  formed,  originally,  the  subject  of 
specific  orders  made  upon  special  application. 

I 
29.  Appeal  from  the  Re-port. 

In'England  the  practise  was  instead  of  appealing  from  the  Report,  to 
file  exceptions  to  it,  which  were  afterwards  argued  before  the  Court : 
And  the  object  of  allowing  the  interval  of  three  clear  days,  between 
the  service  of  the  warrant  on  '  signing  the  report,'  and  the  time  ap- 
pointed for  the  attendance  upon  such  warrant,  was  to  allow  parties 
who  were  dissatisfied  with  the  Master's  judgment,  an  opportunity  of 
stating  their  objections  to  it  in  writing.  The  reason  for  the  adop- 
tion of  this  proceeding,  is  thus  stated  by  Lord  Chief  Baron  Gil- 
bert* — '  The  ancient  rule  was,  that  the  party  should  never  except, 
but  where  he  had  first  objected  to  the  draft  of  the  report  before  the 
Master;  and,  where  there  was  no  objection  brought  in,  it  was  allow- 
ed as  good  cause  to  discharge  the  exception;  and  it  were  to  be  wish- 
ed that  this  good  rule  was  strictly  followed,  since,  if  the  party  had 
objected,  he  might  have  shewed  the  Master  his  error,  and  the  report 
would  have  been  altered  in  that  particular,  and  never  troubled  the 
Court.  Whereas  it  often  happens,  that  the  party  wiU  conceal  some 
material  objection  and  keep  it  in  petto  from  the  Master ;  and  when 
this  comes  on  by  way  of  exception,  it  makes  a  variance  in  the  re- 
port, as  it  might  not  have  done  if  it  had  been  faithfully  disclosed 
and  laid  before  the  Master.' 

The  rule  mentioned  by  the  Lord  Chief  Baron,  was  promulgated 
by  Lord  Keeper  North,  in  1683,^  and  was  in  fact,  with  little  varia- 

1  In  Scott  V.  lAveaey,  2  S.  &  S.  300  :  the  Vice-Chan  cellor.  Sir  J.  Leach,  is  reported  to  have  said,  that 

whenever  exceptions  would  lie  to  a  Master's  report,  it  must  be  regularly  confirmed  hefore  any 
order  can  he  made  upon  it  ;  this  however,  must  he  a  mistake,  as  the  only  report  of  this  nature 
which  requires  confirmation,  is  that  of  a  person  being  the  purchaser  of  a  lot  at  a  sale  before  the 
Master,  with  respect  to  which  it  is  to  be  observed,  that  the  object  of  requiring:  this  report  to  be 
confirmed  is,  not  to  enable  the  parties  to  bring  the  decision  of  the  Master  under  the  review  of  the 
Court,  hut  to  afford  time  between  the  service  of  the  order  nisi,  and  the  absolute  confirmation  of 
the  report,  to  others  to  come  in  and  open  the  biddings,  so  as  to  secure  the  sale  ef  the  estate  to  the 
best  possible  advantage. 

2  For.  Rom.  197. 

3  Beames'8  Ord.  269. 
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tion,  the  rule  of  the  English  Court ;  the  practice  of  the  Court  requir- 
ing that,  in  aU  cases  of  reference  to  a  Master,  under  a  decree  or  de- 
cretal order,  upon  his  report,  as  to  which  a  further  decree  or  decretal 
order  was  to  be  founded,  no  party  was  at  liberty,  without  a  special 
order,  to  except  to  the  report,  unless  he  had  previously  to  the  Mas- 
ter's signing  the  report,  carried  in  objections,  in  writing,  to  the  draft 
report,  specifying  the  points  in  which  he  considered  the  Master's 
report  to  be  wrong.^ 

But  h«re,  the  judgment  of  the  Court  is  obtained  in  the  Master's 
findings  by  way  of  appeal.  Our  Order  253  provides  that  "  An  ap- 
peal shall  lie  to  the  Court,  upon  motion,  at  any  time  after  the  sign- 
ing of  the  report  until  the  expiration  of  fourteen  days  from  the  fil- 
ing of  the  same  in  respect  of  the  finding  of  the  Master  upon  any 
matter  presented  in  his  office  for  his  decision,  without  written  ob- 
jections or  exceptions  being  previously  taken." 

It  may  be  explained  here  that  where  the  expressions  "  except  to 
the  report"  and  " exceptions"  are  used  in  the  quotations  from  Eng- 
lish cases,  they  have  the  meaning  here  attached  to  "appealing  from 
the  report,"  and  ''  objections  by  appeal."  The  English  cases  are  ap- 
plicable here  except  where  a  difierence  is  pointed  out ;  and  in  read- 
ing them  they  become  intelligible  by  attention  to  the  meaning  of 
these  phrases. 

All  parties  to  the  record  who  are  interested  in  the  matter  in  ques- 
tion may  take  exceptions  to  the  report,  and,  where  there  are  several 
sets  of  parties,  appearing  by  difierent  solicitors,  they  may,  if  they 
are  not  disposed  to  join,  each  take  exceptions,  although  their  grounds 
of  exception  are  the  same.^  Creditors  too,  who  have  established 
their  claims  before  the  Master,  are^  permitted  to  except  to  the  re- 
port, although  not  parties  to  the  suit ;  so,  also,  are  creditors  who 
have  preferred  their  claims,  but  have  been  rejected  by  the  Master. 

The  same  thing  may  be  done  by  persons,  claiming  as  next  of  kin, 
whose  claims  have  been  disallowed  by  the  Master,*  or  by  a  pur- 
chaser under  a  decree  for  sale  in  the  Master's  office.^ 

1  Pennington  V.  Lord  Mwncaster,  IM^.  666. 

2  Trezevant  v.  Fraeer,  MS.  11  Jan.  1836. 

^  Wilnon  V  WUeon.  2  Moll.  328,  

\  WalZv.  WirigfleU,  ^$-  Uh.  1809,  B.  io.  10,  cited  ibid. 
6  Ker  v.  Cloherry.  Tieg.  Lib.  1812,  A.  734,  citad  liid. 
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When  exceptions  to  a  report  have  been  set  down,  they  are  argued, 
and  disposed  of  by  the  Court ;  it  may  be  mentioned,  however,  that 
the  counsel  of  all  parties  interested  in  the  report,  are  allowed  to  be 
heard  in  support  of  the  report,  and  against  the  allowance  of  the  ex- 
ceptions ;  but  only  the  exceptant's  counsel  can  be  heard  ia  support 
of  the  exceptions.^  It  may  also  be  mentioned,  that,  upon  hearing 
exceptions  to  a  Master's  report,  you  cannot  read  affidavits  made  sub- 
sequent to  it,^  or  any  evidence  which  was  not  before  the  Master  when 
he  made  the  report.  In  Ridifer  v.  O'Brien,^  where  it  was  admitted, 
on  the  argument  of  the  exceptions,  that  there  was  no  sufficient  evi- 
dence before  the  Master  to  warrant  a  different  finding  by  the  Master, 
but  it  was  contended,  that  additional  evidence,  which  had  been  since 
procured,  was  admissible  to  shew  that  the  report  was  incorrect ;  the 
Vice  Chancellor  would  not  permit  any  argument  upon  the  evidence 
which  was  not  before  the  Master,  and,  on  over-ruling  the  exception, 
refused  to  direct  the  Master  to  receive  the  additional  evidence,  but 
allowed  the  matter  to  go  back  to  the  Master,  with  an  .intimation, 
that,  if  he  refused  to  receive  the  additional  evidence,  the  exceptant 
might  make  a  distinct  motion  that  he  should  be  ordered  to  receive  it. 

It  may  be  stated  here,  that,  when  it  appears  upon  the  hearing  of 
the  exceptions,  that  the  excepting  party  did  not  lay  a  material  piece 
of  evidence  before  the  Master,  which  he  had  then  in  his  power,  and 
that  the  error  in  the  Master's  report  was  owing  to  such  omission, 
the  Court  will  not  direct  the  Master  to  review  his  report  upon  any 
other  terms  than  the  exceptant's  giving  up  his  deposit.* 

The  rule  which  precludes  the  reading  of  any  evidence  which  was 
not  before  the  Master,  also  precludes  the  reading  of  any  parts  of  a 
defendant's  answer,  which  were  not  read  in  the  Master's  office.^ 

It  may  be  mentioned,  that  if  a  Master  improperly  rejects  evidence 
which  has  been  tendered  to  him,  it  should  form  a  specific  subject  of 
exception  to  his  report. 

It  is  to  be  observed,  that  it  is  not  competent  to  the  Court  upon 
exceptions,  to  make  an  order  which  is  not  quite  consistent  with 

1  2  Smith,  376. 

2  Davis  T.  Davis,  2  Atk.  21. 

3  3  Mad.  U. 

i  Hedges  t.  Cardonnell,  2  Atk.  408. 
6  Sands  v.  Pushmam,  8  Sim.  46. 
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the  original  decree  ;  from  the  time  of  the  pronunciation  of  the  de- 
cree, all  the  subsequent  proceedings  should  be  consistent  with  it,  and 
if,  upon  argument  of  exceptions,  it  appears,  that  the  justice  of  the 
case  cannot  be  got  at  without  an  alteration  of  the  decree,  it  must  be 
reheard.  1 

If,  upon  argument,  the  exceptions  are  over-ruled,  the  over-ruling 
them  has  all  the  effect  of  confirming  the  report  absolutely,  and  if 
the  cause  has  been  set  down  to  be  heard  upon  further  directions,  to 
come  on  at  the  same  time  with  the  hearing  of  the  exceptions,  the 
Court  proceeds  at  once  to  hear  the  cause  upon  further  directions.*^ 
So  also,  if  the  exceptions,  or  any  of  them,  are  allowed,  but  it  is  not 
necessary  to  refer  the  report  back  to  the  Master  to  be  reviewed,  the 
hearing  of  the  cause  upon  further  directions  may  be  proceeded  with, 
in  the  same  manner  as  if  the  exceptions  had  been  over-ruled.^ 

If  the  allowance  of  the  exceptions,  or  any  of  them,  renders  it 
necessary  to  refer  it  back  to  the  Master,  an  order  is  made  referring 
it  back  to  the  Master,  to  review  his  report,  and  the  reservation  of 
further  directions  and  of  the  costs  of  the  suit  is  continued  until 
after  the  Master  shall  have  made  his  report.* 

It  may  be  mentioned,  that  where  there  are  several  parties  appear- 
ing by  different  solicitors,  and  each  takes  exceptions  to  the  report, 
and  the  exceptions  are  allowed,  the  costs  of  all  the  excepting  parties 
will  in  general  be  given  to  them,  although  the  exceptions  are  in 
each  case  the  same.*  It  should  be  recollected,  that  if  the  costs  of 
exceptions  to  a  report  are  not  ordered  to  be  costs  in  the  cause,  they 
cannot  be  allowed  as  such.® 

It  may  be  mentioned,  in  this  place,  that  sometimes,  upon  the 
argument  of  exceptions,  the  Court  wiU  think  it  right,  before  it 
comes  to  a  decision  upon  the  subject  matter  of  the  exception,  to  send  it 
back  to  the  Master  to  supply  some  defect  in  his  report,^  or  to  make 
inquiry  into  some  facts  which  may  be  necessary  to  enable  the  Court 
to  come  to  a  proper  conclusion ;  in  such  cases,  the  Court  usually  ad- 

1  Per  Lord  Eldon  In  Brown  v.  De  Tattet,  Jac.  293 ;  see  also  E.  I.  Cmnpamy  v.  Keigley,  i  Mad.  16. 

2  2  Smith,  379.  ,  ,.., 

3  Ibid.  *  *''^' 

5  Treievant  v.  Fraser,  MSS.  11  Jan.  1836. 

6  2  Smith,  383.  „^        ,„„ 

7  See  ex  parte  Charter,  2  Cox,  les. 
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joums  the  consideration  of  the  exceptions,  or  of  the  particular  ex- 
ception in  question,  till  after  the  Master  shall  have  made  the  supple- 
mental report.  So,  also,  when  the  subject  matter  of  the  exception 
is  a  fact  depending  upon  conflicting  evidence,  the  Court  will  fre- 
quently, before  it  decides  upon  the  exception,  direct  an  issue  at  law 
to  try  the  disputed  fact,  reserving  the  decision  upon  the  exception 
till  after  th.e  trial.i  In  all  such  cases,  the  course  of  the  Court  is  to 
postpone  the  consideration  of  the  disposal  of  the  deposit  paid,  upon 
filling  the  exceptions,  and  of  the  costs  tiU  the  ultimate  decision 
upon  the  exceptions. 

Where  a  party  had  delayed  for  one  day  beyond  the  time  allowed 
for  that  purpose,  to  give  notice  of  an  appeal  from  the  Master's 
report,  and  the  other  side,  instead  of  moving  to  set  the  proceedings 
aside,  served  notice  of  a  cross  appeal.  Held,  that  he  had  waived 
the  irregularity.  By  the  Master's  report,  executors  were  found  in- 
debted to  the  estate,  one  of  whom,  being  dissatisfied  with  the  finding 
of  the  Master,  gave  notice  of  appeal  to  the  plaintiff,  but  did  not 
serve  any  notice  of  appeal  on  the  other  executor.  Held  irregular — 
and  that  a  special  application  would  be  necessary  to  be  allowed  to 
give  notice  of  the  appeal,  after  the  regular  time  for  so  doings— in 
fact,  that  the  interest  of  the  party  not  served  was  the  same  as  the  ' 
party  appealing  made  no  difference  in  respect  to  his  right  of  being 
present  upon  the  argument  of  the  appeal.^  All  applications  in  the 
nature  of  an  appeal  from  a  Master's  judgment  should  be  made  in 
Court  and  not  in  Chambers.^  By  Sec.  17,  of  Order  42,  of  the  Orders 
of  1853,  reports  of  the  Master  became  absolute  in  fourteen  days 
from  the  signing  thereof,  unless  previously  appealed  from :  but 
when  the  fourteen  days  so  given  had  been  allowed  through  over- 
sight to  expire  before  giving  notice  of  appeal,  leave  to  do  so  was 
granted  on  payment  of  the  costs  of  the  application.* 

An  appeal  from  the  Master's  report,  after  it  has  been  absolutely 
confirmed  by  lapse  of  time,  will  not  be  entertained  without  leave 
first  given  on  special  application.     Parties  who  have  no  further  i 
interest  in  the  matter  to  which  the  Master's  report  relates,  cannot 
appeal  from  it.* 

1  Wilson  V.  Metcalfe^  3  Mad.  46  ;  see  also  Qregg  v.  Taylor^  i  Russ.  279. 

2  Larkinv.  Armstrong^  I  Cham.  R.  31. 

3  Ledyard  v.  McLean,  ;  Fitzgerald  v.  V.  C.  B.  Soc.  1  Cham.  R.  183. 

4  Cozetis  V.  McDougallf  1  Cham.  R.  29.    Order  252  is  a  copy  of  this  order  so  far  as  it  relates  to  th 

time  for  appealinc:, 

5  Thmnpson  t.  Luke,  10  Grant,  281. 
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In  Ledyard  v.  McLean  already  cited,  the  Chancellor  said  :  "  My 
brother  Judges  and  myself  have  settled  that  in  future  all  motions 
in  the  nature  of  an  appeal  from  the  Master's  judgment  must  be  made 
in  Court,  otherwise  we  might  have  a  student  of  one  year's  standing 
discussing  the  propriety  of  a  Master's  decision." 

Where  a  Master  had  refused  to  allow  evidence  by  affidavit,  which 
it  was  intended  he  shouJd  have  allowed — Held,  that  this  was  such 
an  exercise  of  his  discretion  as  will  require  an  appeal  against  it  to 
be  made  to  the  Court  and  not  to  a  Judge  in  Chambers/  Per  Spragge, 
V.  C. — "This  is  in  the  nature  of  an  appeal  from  the  Master's 
decision,  and  should  therefore  be  to  the  Court,  that  being  now  the 
settled  pi-actice.  When  I  say  that  all  applications  in  the  nature  of 
an  appeal  from  a  Master's  decision  should  be  to  the  Court,  I  do  not 
mean  as  to  the  taxation  of  costs — that,  of  course,  comes  on  in 
Chambers."     The  motion  was  adjourned  into  Court. 

Notice  must  be  given  of  a  motion  for  leave  to  appeal  from  the 
Master's  report  after  the  usual  fourteen  days  from  the  filing  has 
elapsed.^  On  a  motion  for  leave  to  appeal  against  a  Master's  report' 
after  the  fourteen  days  given  by  the  General  Orders,  it  is  not 
necessary  to  state  in  the  notice  of  motion  the  points  on  which  the 
party  desires  to  appeal,  provided  they  appear  in  the  papers  filed  in 
support  thereof^  A  motion  for  leave  to  appeal  from  a  Master's 
report  after  the  time  limited  has  expired  need  not  be  made  before 
a  judge — it  may  be  made  before  the  Referee.*  A  motion  to  refer  a 
report  back  to  the  Master  will  not  be  entertained,  even  on  consent.® 
A  motion  to  refer  a  report  back  to  the  Master  will  not  be  enter- 
tained in  Chambers,  although  the  Master  certified  that  he  had  made 
a  mistake.^  An  appeal  from  a  Master's  certificate  of  costs  should  be 
to  the  Court,  not  to  a  judge  in  Chambers.^  The  Court  will  not 
entertain  an  appeal  from  the  Master,  where  the  matter  in  question 
is  one  involving  only  a  very  trifling  amount,  and  no  point 
of  principle  is  involved — where,  therefore,  an  appeal  was  brought 
where  the  matter  in  question  was  only  some  $6  or  $10,  the  appeal 

1  Gould  V.  Burritt,  1  Cham.  E.  250. 

2  Cade  v.  Newhall,  1  Cham.  R.  200. 
S  Romanes  v.  Hems,  2  Cham.  E.  368. 

4  Russell  V.  Bruoken,  3  Cham.  R.  488. 

5  Qraham  v.  Oodson,  2  Cham  R.  472. 

6  Bently  v.  Jack,  2  Cham.  R.  473. 

7  Qrahame  v.  Anderson,  2  Cham.  R.  303. 
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was  dismissed  with  costs.^  Where  a  proper  ease  was  made  explain- 
ing the  delay,  leave  to  appeal  from  the  Master's  report  was  granted, 
although  the  time  limited  for  appealing  had  expired.  It  is  not 
necessary  on  such  an  application  to  show  the  suiEciency  of  the 
grounds  for  appealing.^  But  this  case  was  overruled  by  Dickson 
V.  Avery, ^  where  it  was  held,  that  on  an  application  for  leave  to 
appeal  from  the  Master's  report,  besides  accounting  for  the  delay, 
it  is  necessary  that  the  party  appealing  should  make  out  a  prvma 
facie  case  for  appeal.  A  party  seeking  leave  to  appeal,  after  the 
time  limited  for  appealing  has  expired,  must  account  satisfactorily 
for  the  delay,  and  show  some  reasonable  grounds  why  such  an 
indulgence  should  be  gTanted.  A  party  will  not  be  aided  by  the 
Court  in  setting  up  a  technical  defence  to  defeat  a  claim  just  in 
itself,  where  leave  to  appeal,  after  the  usual  time,  was  asked  under 
circumstances,  which,  in  an  ordinary  case,  would  have  been  sufficient 
to  sustain  the  application,  but  the  case  sought  to  be  made  by  the 
appellant  was  strictissime  juris,  and  with  the  view  of  defeating  an 
equitable  claim,  the  motion  was  refused  with  costs.*  There  is  no 
appeal  from  a  decision  on  a  question  which  is  by  the  practice  purely 
within  the  discretion  of  the  judge.  An  appeal  from  a  Master  was 
allowed  after  an  interval  of  six  months  (the  long  vacation  interven- 
ing) when  it  was  considered  that  the  interests  of  justice  warranted 
it.*  A  motion  by  way  of  appeal  from  an  order  made  in  Chambers, 
must  be  actually  made  within  the  fourteen  days  limited  by  the 
Consolidated  Orders  :  and  it  is  not  sufficient  to  give  the  notice 
within  the  fourteen  days.  Aliter,  in  the  case  of  an  appeal  from  a 
Master's  report.^ 

On  an  application  for  leave  to  appeal  from  a  Master's  report 
after  confirmation,  it  must  be  shewn  that  the  Master  is  wrong,  or, 
at  least,  that  there  is  some  reasonable  ground  for  doubting  the 
correctness  of  his  decision.^ 

Leave  to  appeal  from  a  report  was  refused  with  costs  where  it 
appeared  that  the  object  of  the  appeal  was  to  fix  executors  with 
interest  upon  a  sum  which  they  had  invested,  and  upon  which  a 
loss  occurred.* 

1  Mc<iueen  v.  McQueen,  2  Cham.  R.  344. 

2  McQueen  v.  McQueen,  2  Cham.  R.  471.  3  3  Cham.  R.  222. 

4  Gilbert  v.  Jarvis,  2  Cham.  B.  259. 

5  CAord  V.  Meyers,  3  Cham.  a.  120. 

6  Jackson  v.  Gardner,  15  Grant,  425. 

7  Thompson  v.  Walker,  1  Cham.  E.  266. 

8  Coates  v.  McGlashan,  2  Cham.  R.  218. 
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By  the  Order  42  of  the  Orders  of  1853  the  Master  here  has  been 
given  a  greater  discretion  as  to  the  conduct  of  references  before 
him  than  the  Masters  in  England  had.  The  Master  overruled 
certain  objections  raised  before  him  as  to  the  regularity,  in  point 
of  form,  of  certain  proceedings  in  his  office.  On  an  appeal  from 
this  decision,  the  Court  considered  that  if  he  had  allowed  the  ob- 
jections he  would  not  have  taken  an  improper  view  of  them;  but 
refused  to  interfere  with  the  Master's  ruling,  and  dismissed  the 
appeal,  but  without  costs.^ 

It  may  here  be  mentioned  that  Order  320  provides  that  "  In  the 
case  of  an  appeal  from  a  Master's  report,  the  Court  may  give  the 
costs  of  the  appeal,  or  any  part  thereof,  to  a  successful  appel- 
lant." 

Where  an  appeal  from  a  Master's  report  failed  on  the  main  point, 
and  succeeded  only  in  respect  of  a  small  sum,  the  Court  gave  the 
respondents  the  costs  of  the  appeal.^  Where,  on  an  appeal  from 
the  Master's  report,  some  of  the  objections  are  allowed  with  costs, 
and  some  are  disallowed  with  costs,  the  appellants  are  entitled  to 
all  the  costs  of  the  appeal  that  are  exclusively  applicable  to  the 
objections  allowed,  and  to  a  share  of  these  costs  common  to  all  the 
objections  according  to,  not  the  mere  number  of  the  objections  as 
stated  in  the  notice,  but  to  the  really  distinct  grounds  of  appeal. 
The  same  rule  applies  to  the  respondent's  costs.^  Where  it  was 
considered  that  the  finding  of  the  Master  was,  under  the  circum- 
stances, a  fit  subject  for  discussion,  the  Court,  although  it  dismissed 
an  appeal  from  the  finding  of  the  Master,  did  so  without  costs.* 
The  "proper  mode  of  appealing  from  the  Master's  certificate  of 
taxation  is  by  motion,  and  not  by  petition.^ 

There  may,  in  a  proper  case,  be  an  appeal  from  the  Master's 
finding  as  to  the  admissibility  of  evidence,  before  the  Master 
makes  his  report.^  Where  an  incumbrancer,  who  objected  to  the 
order  of  priority  in  which  he  was  placed,  appealed  from  the  finding 
of  the  Master  :  the  Court  considered  this  the  more  convenient 
course  to  adopt,  although  it  was  open  to  him  to  have  moved  to 

1  Soulthorpe  v.  Bv/m,  12  Grant,  427. 

2  Brownlee  v,  Cunningham,  18  Grant,  586. 

3  B.  0/ Montreal  v.  Byan,  13  Grant  204. 

4  Seoord  v.  Terryierry,  14  Grant,  172. 

5  Be  Ponton,  16  Grant,  855. 

6  McDonald  v.  Wright,  ibid,  662, 
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discharge  the  Master's  order.^  Where  a  party  appealed  on  certain 
grounds  against  the  Master's  report,  and  some  of  these  grounds  were 
allowed,  and  the  report  referred  back  to  be  reviewed  :  Held,  that 
an  appeal  against  the  further  report  thereon  would  not  be  for 
matters  disposed  of  by  the  first  report,  and  not  objected  to  on  the 
first  appeal.^  Semble. — Appeals  from  the  Master's  ruling,  as  well 
as  appeals  from  his  reports,  should  be  to  the  Court,  and  not  in 
Chambers.^  Under  the  order  of  this  Court,  abolishing  exceptions 
to  the  Master's  report,  the  appellant  occupies  the  same  position  as 
under  the  practice  he  would  have  done  before  the  Master  on  bring- 
ing in  exceptions,  and  with  that  single  restriction  the  whole  case 
is  open  to  him  on  the  appeal.* 

Where  a  report  was  referred  back  to  the  Master  at  the  instance 
of  the  defendant,  a  mortgagee,  to  ascertain  a  particular  fact,  and 
the  Master,  without  being  directed  so  to  do,  called  upon  the  de- 
fendant for  an  affidavit  shewing  what  moneys  he  had  received,  &c., 
and  the  defendant  filed  his  own  affidavit  shewing  that  the  moneys 
with  which  he  was  chargeable  had  been  received  by  him  at  dates 
subsequent  to  what  the  Master  had  previously  found  by  his  report, 
and  which  he  varied  accordingly  :  Held,  on  appeal,  that  the  Master 
was  wrong  in  thus  proceeding,  and  the  report  was  sent  back  to  be 
reviewed  in  this  respect.^  Where  both  parties  had  proceeded  on 
the  assumption  that  the  evidence  before  the  Master  in  taking  the 
accounts  under  the  decree  would  be  before  the  Court  on  further 
directions,  and  had,  in  consequence,  allowed  mutual  claims  of  in- 
terest and  commission  to  be  submitted  by  the  Master  to  the  Court, 
without  his  setting  forth  sufficient  to  enable  the  Court  to  dispose 
of  them,  and  the  report  was  besides  so  expressed  as  to  render  the 
defendant's  chargeable  with  sums  for  which  it  did  not  appear  to 
have  been  intended  to  make  them  liable,  the  Court,  on  further 
directions,  referred  the  case  back  to  the  Master  to  review  his  re- 
port.* 

1  SfcDonald  v.  Rodger,  9  Grant,  75.  , 

2  Ross  V.  PerrmAt,  13  Grant,  206. 

3  Jay  V.  MoDoniiell,  2  Cham.  R.  71. 

4  Davidson  v.  Thirketl,  3  Grant,  330. 

5  Williams  v.  Haun,  10  Grant,  55.3. 
?  Qould  V.  Bwrritt,  11  Grant,  234,, 
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30.  Proceedings  to  be  taken  on  Appealing  from  Master's  Report. 

The  party  intending  to  appeal  prepares  his  notice  of  appeal  which 
states  as  briefly  as  possible  the  objections  he  has  to  the  Master's  pro- 
ceedings. This  is  served  upon  all  the  parties  entitled  to  notice  of 
proceedings  in  the  Master's  office.  It  need  not  be  served  upon  parties 
who  have  merely  been  served  with  an  office  copy  of  the  decree  and  have 
not  been  made  parties.  The  motion  is  set  down  for  argument  at  the 
times  specified  in  Order  416,  and  notice  of  it  is  served  on  the  same 
parties  as  the  notice  of  appeal.  It  is  a  seven  days'  notice  under 
Order  418. 

The  appeal,  however,  cannot  be  heard  in  the  month  of  June. 
Order  420  provides  that,  "  No  cause  set  down  for  argument  of  de- 
murrer, or  by  way  of  motion  for  decree,  or  on  bill  and  answer,  or 
on  appeal  from  a  Master's  report,  or  on  further  directions,  or  on 
any  petition  mentioned  in  Order  418,  adjourned  over  from  the  day 
for  which  such  cause  was  originally  set  down,  is  to  be  brought  on 
for  argument  during  the  month  of  June  ;  and,  except  on  circuit,  no 
cause  is  to  be  heard  during  the  month  of  June,  unless  counsel  cer- 
tify that  no  point  is  involved  in  it,  on  which  it  may  be  necessary 
for  the  Court  to  reserve  judgment." 

31.  Review  of  Report. 

Although  the  usual  course  by  which  a  review  of  a  Master's  re- 
port is  to  be  procured  is  by  appealing  from  it,  there  are  many 
cases  in  which  the  Court  will  direct  the  Master  to  review  his  re- 
port without  requiring  an  appeal  taken  ;  or,  if  there  be  an  appeal, 
will  direct  it  to  be  reviewed  upon  grounds  independent  of  those 
taken  on  the  appeal ;  and  sometimes  the  Court  will  direct  a  Master 
to  review  his  report,  in  order  to  afford  a  party  an  opportunity  to 
appeal.^ 

A  reference  back  to  the  Master  to  review  a  report  which  has  not 
been  appealed  from  may  be  made  upon  the  hearing  for  further 
directions :  and  is  frequently  so  made  when  the  Court  is  not 
satisfied  with  the  Master's  finding,  as  where  the  Master  has  not 

1  Valleme  v.  Weldon,  1  Dick,  290. 
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found  sufficient  facts  for  the  Court  to   found  its  judgment  upon.^ 
So,  also,  if  the  Master  has  exceeded  his  authority,  it  will  either 
direct  him  to  review  his  report  or  take  no  notice  of  his  finding. 

We  have  seen  before  that,  where  the  report  is  the  consequence 
of  an  order  pronounced  upon  petition,  or  is  upon  the  taxation  of 
costs,  the  Court  will,  if  the  objections  to  the  report  are  not  appa- 
rent upon  the  face  of  it,  entertain  a  petition  to  refer  it  to  the  Mas- 
ter to  review  his  report. 

In  some  cases,  also,  the  Court  will  direct  a  review  of  the  Mas- 
ter's report  upon  application  by  motion ;  thus  where  there  has 
been  some  omission  or  error  in  the  report  which  would  prevent  the 
matter  being  properly  raised  by  exceptions,  the  Court  has,  upon 
motion,  ordered  the  Master  to  review  his  report ;  as  where,  upon 
a  reference  of  an  examination  for  impertinence,  the  Master  cer- 
tified, generally,  that  the  examination  was  impertinent,  the  Vice 
Chancellor,  on  motion,  referred  it  back  to  the  Master  to  review  his 
certificate,  and  state  in  what  respects  he  considered  the  same  im- 
pertinent.^ ^ 

And,  even  where  exceptions  to  the  report  have  been  heard  and 
disposed  of,  the  Court  has,  at  the  instance  of  a  vendor,  directed 
the  Master  to  review  his  report,  in  order  to  give  him  an  opportu- 
nity of  completing  his  title.^  The  Court  has,  also,  as  we  have 
seen,*  referred  a  report,  as  to  title,  back  to  the  Master  to  be  re- 
viewed, upon  application,  by  motion,  even  after  the  report  has 
been  confirmed. 

In  general,  however,  the  Court  is  very  cautious  in  admitting  ap- 
plications to  review  a  Master's  report  after  it  has  been  confirmed  ; 
and  it  is  only  in  cases  of  fraud,  sm-prise,  or  mistake,  that  it  will  be 
permitted ; '  and,  even  then,  it  will  not  be  allowed  unless  a  very 
strong  case  is  made.* 

Where  a  reference  back  to  the  Master  to  review  his  report  is 
directed,  the  Master  is,  as  of  course,  at  liberty  to  receive  further 

1  Tmner  v.  Turner,  1  Dick.  313 :  1  Swanst.  156,  n.  S.  C. 

2  Awm.  3  Mad.  248 

3  As  to  the  cases  in  whicli  tlie  Court  will  send  It  back  to  the  Master  to  review  his  report  as  to  a  title 

see  ante, 
i  Ibid. 

5  Drought  V.  Jiedford,  1  Moll.  573. 

6  Tumwr  v.  Turner,  1  Jac.  &  W.  39. 
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evidence.  "Where  the  Court,  on  a  reference  back  to  the  Master, 
does  not  mean  that  he  shall  take  further  evidence,  the  order  con- 
tains a  direction  to  that  effect :  unless  the  reference  back  is 
expressed  to  be  for  a  purpose  on  which  further  evidence  cannot  be 
material.  The  Court  will,  at  almost  any  stage  of  a  cause,  make  a 
special  order  for  the  correction  of  slips  in  a  Master's  report.^ 

A  motion  to  correct  a  clerical  error  in  a  report  should  be  on 
notice,  unless  on  consent  of  all  parties  :  ^  though  it  was  held  in  an 
earlier  case  that  an  order  to  correct  a  clerical  error  in  a  Master's 
report  will  be  granted  ex  parte. ^ 

32.  Setting  Aside  Report. 

In  a  partition  suit,  a  gentleman  who  was  not  a  solicitor,  nor  a 
clerk  of  any  solicitor  in  the  cause,  was  employed  by  the  defend- 
ant's solicitor  to  attend  to  the  case  for  the  defendant,  and  gave  a 
consent  in  good  faith,  but  inconsiderately,  and  without  the  know- 
ledge or  authority  of,  or  communication  with,  the  defendant  or  his 
solicitor,  to  a  mode  of  partition  suggested  by  the  opposite  party. 
Held,  that  the  consent  might  be  relieved  against  oh  terms,  it  not 
appearing  that  the  plaintiff  would  thereby  be  prejudiced.* 

In  a  partnership  suit  the  usual  decree  had' been  made,  and  the 
Master  made  a  general  report  finding  that  a  certain  balance  was 
due  from  the  defendant  to  the  plaintiff,  but  that  all  the  partner- 
ship assets  had  not  been  realized.  After  the  report  had  been 
signed,  the  defendant  applied  for  leave  to  carry  into  the  Master's 
office  and  prove  a  charge  and  discharge.  It  appeared  that  the  de- 
fendant had  been  guilty  of  gross  negligence  in  omitting  to  bring 
these  papers  into  the  Master's  office,  and  no  explanation  was  now 
attempted  of  his  neglect  to  do  so ;  but  the  Court  was  of  opinion 
that  the  report  was  erroneous  in  finding  a  sum  to  be  due  from  the 
one  party  to  the  other  before  the  assets  were  realised  and  the  lia- 
bilities paid  ;  and,  as  the  report  which  had  been  made  could  not  be 
"  acted  upon,  the  defendant's  application  was  granted  on  terms.* 

1  MorUy  v.  Matthews,  12  Grant,  453. 

2  Simpson  v.  Ottmiia,,  2  Cham.  R.  12 

3  Watson  v.  Moore,  1  Cham.  R.  286. 

4  SoVe  T.  Coote,  1  Cham.  R.  308. 
6  Smith  V.  Crooks,  3  Grant,  321. 
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CHAPTER  XXVI. 

ON   FURTHER  DIRECTIONS. 

When  a  decree  is  interlocutory,  and  the  consideration  of  further 
directions  has  been  reserved  until  after  the  trial  of  an  issue,  &c., 
or  until  the  Master  shall  have  made  his  report,  it  is  necessary,  in 
order  that  a  complete  termination  should  be  put  to  the  suit,  and 
that  it  should  be  wound  up  in  all  its  parts,  that  it  should  be  set 
down  again  to  be  heard  for  "  further  directions,"  which  process 
must  be  repeated  as  often  as  any  further  directions  are  reserved 
by  the  last  decree  pronounced.^ 

Where  the  consideration  of  further  directions  has  been  reserved 
by  a  decree  tiU  after  the  Master  has  made  his  report,  the  Court 
will  not  allow  a  case  to  be  set  down  for  further  directions  before  a 
report  has  been  made,  even  though  it  is  found  that  the  reference 
to  the  Master  has  become  useless ;  thus,  where  a  decree  directed 
an  issue,  and  also  directed  an  inquiry  before  a  Master,  and  re- 
served the  consideration  of  further  directions  until  after  the  trial, 
and,  after  the  report,  the  Court  would  not  permit  the  cause  to  be 
set  down  upon  the  further  directions  without  a  report  from  the 
Master.^  The  proper  course,  in  such  a  case,  would  have  been  to 
have  obtained  a  variation  in  the  decree  by  rehearing-* 

The  Coilrt  also  refuses,  in  general,  to  interfere  after  a  reservation 
of  further  directions  in  a  summary  way,*  unless  liberty  has  been 
given  to  the  parties,  by  the  decree,  to  apply  to  the  Court,  as  they 
may  be  advised,  which,  however,  is  very  seldom  done  where  the 
decree  reserves  the  consideration  of  further  directions. 

But  although  the  Court  wiU  not,  after  such  a  reservation,  enter- 
tain a  summary  application  relating  to  the  general  matters  of  the 
suit,  it  will,  it  seems,  entertain  applications  for  collateral  matters, 

1  Where  the  consideration  of  costs  Is  reserved  as  well  as  of  further  directions,  the  cause  must  also  be 

set  down  '  upon  the  matter  of  costs.' 

2  Dixon  V.  Olmiua,  1  Ves.  J.  153. 

3  Ibid  :  perhaps  the  necessity  of  a  rehearing   might  have  been  obviated  by  going  before  the  Master 

under  the  decree  and  then  waiving  the  mquiry. 
i  Cooke  V.  Gutyn,  3  Atk.  689. 
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such  as  the  appointment  of  a  receiver.^  The  Court  will  also,  upon 
consent,  permit  a  bill  to  be  dismissed,  without  requiring  the  cause 
to  be  set  down  on  further  directions." 

It  is  to  be  noticed,  that  it  is  only  where  further  directions  are 
reserved,  by  a  decree  or  order,  that  it  is  required  to  set  the  cause 
down  for  hearing  for  such  further  directions  ;  where  a  decretal  or- 
der is  made  upon  motion,  such  as  a  reference  to  a  Master  in  an 
interpleading  suit  to  enquire  into  the  title,  the  Court  will  proceed 
upon  the  report  on  motion.^  Thus,  in  Walters  v.  Pyman,^  where, 
•upon  a  reference  of  this  description,  the  Master  reported  against 
the  vendor's  title,  the  Court,  upon  motion,  dismissed  his  bill  with 
costs.  So  in  Shore  v.  Collett,^  where  the  Master  reported  in  favour 
of  the  vendor's  title,  and  exceptions  were  taken  to  the  report, 
which  were  overruled,  the  Court  entertained  a  motion  that  the 
purchaser  might  pay  in  the  residue  of  his  purchase  money  and 
interest.  So,  after  a  decretal  order,  made  on  motion,  for  an  ac- 
count of  the  incumbrances  on  the  estate,  and  to  settle  their  priori- 
ties, an  order  for  further  directions  and  costs  appear  to  have  been 
made  on  petition. 

Further  directions  upon  a  separate  report,  are  generally  given 
after  the  confirmation  of  the  report,  and  so  are  all  such  further 
directions  as  are  necessary  upon  a  report  made  by  the  Master,  upon 
orders  obtained. 

At  the  hearing,  upon  further  directions,  the  Court  wiU  make 
such  further  order  iii  the  cause,  as,  upon  reading  the  Master's  report, 
appears  to  be  consistent  with  the  justice  of  the  case  as  it  stands 
upon  the  decree  and  report ;  unless  it  is  dissatisfied  with  the  manner 
in  which  the  Master  has  executed  the  duties  imposed  upon  him  by 
the  decree,  in  which  case  it  will,  as  we  have  seen,  send  it  back  to 
the  Master  to  review  his  report,  or  such  part  of  it  as  the  Court  sees 
reason  to  be  dissatisfied  with.  The  Court,  however,  will  not  send 
it  back  to  the  Master  to  review  his  report,  for  the  purpose  of 
deducing  consequences  from  the  facts  which  he  has  stated  in  his 

1  Cooke  V.  Qvjyn,  tibi  sup. 

2  Anon.  11  Ves.  169. 

3  Brooke  v.  Clarke,  1  Swanst.  660. 
,  4  19  Ves.  361. 

6  Cooper,  234. 
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report,  but  will  itself  draw  the  conclusions  from  the  facts  stated,^ 
as  it  will  where  the  Master  has  drawn  conclusions  from  the  facts  he 
has  stated,  which  conclusions,  but  not  the  facts,  are  considered 
erroneous.^ 

In  general,  if  the  case  is  such  as  will  anmit  of  it,  the  Court  will, 
upon  the  first  hearing  for  further  directions,  make  a  final  decree ; 
and,  when  the  reference  to  the  Master  has  been  merely  to  make 
preliminary  inquiries,  it  will,  when  the  case  comes  before  it  upon 
the  report,  declare  the  rights  of  the  parties  in  the  matters  in  question. 
If  the  declaration  of  the  Court,  or  the  result  of  the  former  inquiries, 
render  any  further  reference  to  the  Master  necessary,  the  Court 
will  take  this  occasion  to  make  such  further  reference,  reserving 
again  the  consideration  of  the  further  directions  until  after  the 
Master  shall  have  made  his  further  report,  and  this  it  wiU  repeat  as 
often  as  it  may  appear  to  be  necessary. 

It  is  to  be  remarked,  that,  where  a  question  has  been  raised  upon 
the  pleadings,  but  no  direction  or  reservation  of  it  has  been  given 
with  respect  to  it  by  the  decree,  the  Court  will  not  take  it  into 
consideration  upon  further  directions :  thus  where,  in  a  suit  for  the 
specific  performance  of  an  agreement  for  the  sale  of  a  copyhold 
estate,  the  defendd,nt  insisted  by  his  answer  that  he  was  not  boimd 
to  perform  his  contract,  unless  it  could  be  shewn  that  the  copyholders 
of  the  manor  were  entitled  to  dig  marl  and  brick  earth  on  the  lands 
holden  by  them,  and  the  original  decree  merely  directed  the  usual 
reference  as  to  title,  the  Court  on  the  hearing  upon  further  directions, 
refused  to  direct  a  reference  to  the  Master,  to  inquire  whether  the 
copyholders  of  the  manor  were  entitled  to  dig  marl  and  brick  earth, 
&c.,  (although  a  petition,  praying  that  it  would  do  so,  had  been 
presented,  and  ordered  to  come  on  with  the  further  directions,)  upon 
the  ground  that,  as  the  point  was  raised  by  the  answer,  if  the  Court 
had  thought  it  necessary  to  inquire  into  the  fact,  a  direction  to  that 
effect  would  have  been  contained  in  the  original  decree,  and  that,  to 
grant  the  prayer  of  the  petition,  would  be  to  alter,  entirely,  the 
decree  made  at  the  original  hearing,  which  it  is  not  competent  for 
the  Court  to  do  at  the  hearing  on  further  directions.^ 

1  Biek  T.  Hotly,  i  M  &  K.  312. 

2  Adams  v.  Claxton,  6  Vcs.  655, 

3  LeGrand  v.  Whitehead,  1  Euss.  309. 
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In  fact,  the  Court  will  not  alter  a  decree  in  the  minutest  particular 
without  a  rehearing/  unless  in  the  case  of  an  information  relating 
to  a  charity,  in  which  case  the  Court  will  correct  an  omission  of  the 
original  decree  upon  further  directions.^ 

It  seems,  formerly,  to  have  been  considered  that  no  direction 
could  be  given  at  a  hearing  upon  further  directions,  for  the  comput- 
ation of  interest,  where  the  question  of  interest  had  not  been 
reserved  by  the  original  decree.  In  Ryves  v.  Golerruin^  it  was 
said,  by  Lord  Hardwicke,  that,  generally,  no  interest  could  be 
allowed  where  it  was  not  ordered  or  reserved  by  the  decree  ;  but 
that,  notwithstanding,  there  was  no  particular  reservation  of 
interest  by  a  decree,  yet  there  was  a  discretionary  power  in  the 
Court  to  allow  interest  upon  special  circumstances.  In  Champ  v. 
Mood,^  his  lordship  also  observed,  that  the  reservation  of  further 
directions  in  general  had  not  been  taken  to  reserve  interest,  and 
that  interest  ought  to  be  expressly  directed  by  the  decree  to  be 
reserved ;  but  he  admitted  that  there  might  be  a  case  where,  it 
having  been  pointed  out  in  the  cause,  the  Court  would  take  interest 
to  be  reserved  on  such  general  directions  ;  that  after  a  direction  of 
a  trial  at  law,  reservation  of  general  directions  would  be  taken  to 
include  costs,  interest,  and  everything ;  but  he  held  that  in  the 
common  case  of  a  reference  to  a  Master,  it  was  taken  to  be  other- 
wise ;  and,  in  Hearle  v.  Greenbank,^  interest  not  having  been 
reserved  by  the  decree.  Lord  Northington  said  he  could  not  order  it 
on  further  directions,  but  recommended  the  plaintiff  to  rehear  the 
cause,  merely  to  introduce  a  reservation  of  interest.  In  a  previous 
case,  however,  Ooodyere  v.  Lahe^  Lord  Hardwicke  had,  according 
to  the  report  in  Ambler,  held  it  to  be  clear,  that,  under  the  general 
reservation  of  further  directions,  the  Court  might  give  interest, 
though  not  reserved  by  the  decree,  and  referred  to  a  case  of  The 
Hudson's  Bay  Gonfipany  v.  Sir  Stephen  Evans,  in  which  it  was 
done ;  and,  in  Samvmes  v.  Richman^  and  Margarwm  v.  Sandiford, 
there  cited,  it  was  so  held  accordingly.  And,  in  Greuze  v.  Hunter,^ 
Lord  Roslyn  said,  he  had  thought  that  if  interest  was  not  given 

1  Lord  Shipirooke  t.  Lord  Hinchmbrooke,  13  Ves.  387—394. 

2  Attorney-General  v.  WhiteUy,  11  Ves.  241. 

3  2  Atk.  440. 

4  2  Ves.  474. 

5  1  Dick.  370. 

6  Amb.  684;  1  West,  490,  S.  0. 

7  2  Ves.  J.  36.  f 

8  4  Bro.  C.  C  318  ;  2  Ves.  J.  164,  S.  C. 
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by  the  decree,  or  reserved,  it  was  matter  of  rehearing,  and  that,  in 
strictness,  this  was  the  rule,  but  that,  if  the  point  was  made  upon 
the  hearing  for  further  directions,  he  saw  no  objections  to  its  being 
then  given  if  the  case  would  warrant  it ;  and  he  expressed  himself 
satisfied  with  the  authority  of  Margarum  v.  Sandiford  that  it 
might  be  so}  The  practice,  therefore,  of  directing  the  computation 
of  interest,  upon  further  directions,  where  it  has  not  been  reserved 
by  the  original  decree,  is  now  considered  as  established ;  and  not 
only  wiU  the  computation  of  simple  interest  be  so  directed,  but, 
where  the  Court  finding  large  sums  of  money  in  the  hands  of  an 
agent,  receiver,  trustee,  or  personal  representative,  it  will  direct  the 
Master  to  ascertain  the  balance  from  time  to  time  in  the  hands  of 
the  accounting  party,  and  to  compute  interest  on  them.^  And  the 
Court  has  even  gone  the  length,  on  further  directions,  of  charging 
an  accounting-  party  with  interest  on  the  balance  in  his  hands,  not 
only  where  there  was  no  reservation  of  the  question  of  interest  by 
the  original  decree,  but  even  where  the  original  bill  did  not  pray 
that  they  might  be  so  charged. 

This  was  done  in  the  case  of  executors,  in  Turner  v.  Turner ;  ^ 
and,  in  Pearse  v.  Oreen,^  where  an  agent  appeared,  by  the  Master's 
report,  to  have  had  large  sums  of  money  in  hand,  the  Master  of  the 
Rolls  referred  it  back  to  the  Master  to  ascertain  the  balances  in  the 
agent's  hands,  and  to  compute  interest  upon  them.  It  is  to  be 
observed,  that,  in  the  above  cited  case  of  Turner  v.  Turner,  the 
direction  to  compute  interest,  notwithstanding  there  was  none 
prayed  by  the  biU,  was  founded  on  the  circumstance  that,  at  the 
time  the'  bill  was  filed,  there  did  not  appear  to  have  been  any 
money  in  the  hands  of  the  executors,  and  that  the  balances  arose 
subsequently  to  the  institution  of  the  suit,  and,  therefore,  could  not 
be  adverted  to  in  the  original  bill ;  and  the  same  ground  appears  to 
have  furnished  the  foundation  of  the  decree  in  WUson  v.  Metcalfe  f 
in  that  case,  the  bill  originally  prayed  the  redemption  of  a 
mortgage  of  an  estate  of  which  the  mortgagees  were  in  possession 
at  the  time  it  was  filed,  the  value  of  the  estate,  (which,  since  the 
mortgage,  ihad  been  greatly  augmented  by  allotments  under  an 
Enclosure  Act,)  was  not,  at  that  time,  known,  and  it  was  supposed 

i  See  also,  Maghee  v.  Mahon,  1  Moll.  147 

2  Pearse  v.  Green,  1  Jac.  &  W.  135. 

3  IJic.  &  W.  43. 

i  Ubi  s«p.  ;  see  also  Qood  v.  Blewitt,  there  cited. 
5  1  Ru&s.  630. 
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that  there  would  be  a  balance  found  due  to  the  mortgagees  ; 
consequently  the  bill  did  not  pray  an  interest  against  them.  It 
appeared,  however,  upon  the  Master's  report,  that  the  whole  of  the 
principal  money  and  interest  due  on  the  mortgage  had  been  paid 
off  before  the  suit  was  instituted,  and,  therefore,  that  there  was  a 
large  balance  due  from  the  mortgagees  to  the  mortgagors ;  under 
these  cii  cumstances,  when  the  cause  came  on,  for  further  directions, 
upon  the  Master's  report,  the  Court  directed  rests  to  be  made, 
and  interest  to  be  computed  on  the  balances  from  time  to  time 
in  the  hands  of  the  mortgagees. 

From  the  above  cases  it  might  be  inferred,  that  it  is  in  those  cases 
only,  in  which  the  circumstances  were  such,  at  the  time  of  filing  the 
bill,  that  a  claim  for  interest  did  not  or  could  not  be  known  to 
exist,  that  the  Court  will,  upon  further  directions,  make  an  order  to 
compute  interest  upon  balances,  although  there  is  no  prayer  for 
interest  in  the  bill ;  this,  however,  does  not  appear  to  be  the  case, 
as,  both  in  Pea,rse  v.  Green}  and  in  Good  v.  Blevntt,  there  cited, 
the  biUs  were  filed  for  the  express  purpose  of  enforcing  an  account 
and  pajrment  of  balances,  and  decrees  for  interest  were  made,  al- 
though no  interest  appears  to  have  been  prayed,  nor  was  the 
consideration  of  it  reserved. 

It  is  to  be  remarked,  that  it  is  only  in  cases  where  it  appears, 
from  the  Master's  report,  that  there  is  an  equitable  right  to  charge 
an  accounting  party  with  interest,  (as  where  an  agent,  or  trustee, 
or  personal  representative,  has,  for  a  long  time,  had  a  considerable 
sum  of  money  in  his  hands,  belonging  to  the  parties  in  the  suit,) 
that  the  Court  will  direct  a  computation  of  interest  when  it  has  not 
been  reserved  by  the  original  decree ;  where  this  does  not  appear 
by  the  report,  the  Court  has  no  foundation  upon  which  to  make 
such  a  direction,  and,  it  seems,  that  it  will  not  entertain  a  petition 
for  the  mere  purpose  of  bringing  before  the  Court  facts  which  do 
not  otherwise  appear,  upon  which  to  ground  a  direction  to  the 
Master  to  inquire  into  balances  and  charge  interest.^ 

1  1  Jac.  &  W.  135 

2  PameU  v.  Price^  14  Ves.  502  (first  edition).    The  author  thinks  it  right  to  call  the  reader's  atten- 

tion to  a  very  material  discrepancy  between  the  report  of  Parnell  v.  Price,  in  the  original  and 
second  editions  of  Mr.  Vesey's  reports.  In  the  report,  as  it  appears  in  the  original  edition,  it  is 
stated  that  '  the  directions  were  given  for  interest  and  costs  upon  the  Master's  report,  and  that 
the  inquiry  prayed  by  the  petition  was  refused  ;  '  whereas,  in  the  second  edition,  it  stands  thus  ; 
'  The  directions  were  given  for  interest  and  costs  upon  the  Master's  report,  and  the  inquiry  prayed 
by  the  petition  was  gravAed.^  In  the  first  edition,  also,  the  following;  passage  occurs,  which  is 
wholly  omitted  in  the  second,  viz.  :  '  The  Lord  Chancellor  and  the  Registrar  (Mr.  Croft),  being 
applied  to  bj'  his  Lordship,  said,  there  was  no  instance  of  such  a  petition  ; '  and  this  appears  to  be 
in  conformity  with  the  decisions  in  Creuze  v.  Hunter,  2  Ves.  J.  167  :  and  4  Bro.  C.  C.  157,  S.  C. 
and  Bruere  v.  Pemberton,  12  Yes.  387  ;  see  also  LeGrand  v.  Whitehead,  1  Russ.  309. 
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And  not  only  will  the  Court,  in  cases  where  upon  the  decree,  and 
the  report  under  it,'  a  proper  gi-ound  appears  for  giving  interest 
direct  the  computation  of  interest  on  further  directions,  though  the 
question  of  interest  has  not  been  reserved  by  the  original  decree ; 
but  it  wiU,  if  the  report  makes  a  new  case  against  the  defendant 
for  charging  him  with  sums  which,  but  for  his  wilful  default  he 
might  have  received,  make  a  direction  for  so  charging  him  on 
further  directions,  even  where  it  was  prayed  by  the  bill  and  refused 
at  the  hearing  from  deficiency  of  proof -"^ 

So,  although  a  receiver  has  been  refused  upon  the  hearing  of  the 
cause,  yet  if,  upon  the  report,  a  new  state  of  facts  appears,  e.  g.,  a 
balance  in  the  hands  of  the  defendant,  the  Court  will  entertain  a 
renewed  application  for  a  receiver.^ 

The  Court,  however,  wiU  not,  (even  though  anew  state  of  circum- 
stances appears  by  the  Master's  report,  shewing  that  if  the  facts,  as 
they  are  stated  upon  the  report,  had  been  before  the  Court  at  the 
time  when  it  pronounced  the  decree,  it  would  not  have  given  the 
directions  contained  in  the  original  decree,)  make  any  order,  upon 
further  directions,  which  will  have  the  effect  of  varying  or  impugn- 
ing the  original  decree,  and  therefore,  where  a  prior  decree  had 
ordered  the  costs  of  a  mortgagee  to  be  taxed,  it  has  held,  upon 
further  directions,  that  he  would  be  entitled  to  be  paid  those 
costs,  although  it  appeared,  by  the  report,  that  he  was  paid  off 
before  the  commencement  of  the  suit,  and  that  he  had  set  up  an 
improper  defence.^ 

Upon  the  same  ground,  when  costs  of  a  party  have,  at  the  hearing, 
been  ordered  to  be  taxed  as  between  solicitor  and  client,  the  Court 
will,  at  the  hearing,  upon  further  directions,  direct  the  subsequent 
costs  of  the  same  party  to  be  taxed  upon  the  same  principle.  It 
will  not,  however,  consider  itself  bound  by  a  previous  direction  to 
tax  costs,  as  between  solicitor  and  client,  made  upon  petition  and 
by  consent,  where,  upon  further  directions  it  appears  that  there  is 
no  case  to  warrant  such  a  mode  of  taxation.* 


1  Franklin  v.  Bewmish,  2  Moll.  383. 

2  Attorney-General  v.  The  Mayor  ofQalway,  1  MoU.  95. 

3  Wilson  V.  Metcalfe^  1  Ruas.  530. 

4  Trezevant  t.  Frascr,  Rolls,  Aug.  1839. 
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As  the  Court  -will  not  allow  any  variation  to  be  made  in  the 
original  decree  upon  the  hearing  of  the  cause  for  further  directions, 
so  it  will  refuse  to  entertain  an  objection  to  it  on  a  gi'ound  which 
might  have  been  made  at  the  original  hearing ;  thus,  where  a  suit 
was  instituted  by  a  solicitor,  for  the  payment  of  his  bill  of  costs, 
and  it  appeared,  by  the  answer,  that  the  bill  of  costs  had  not  been 
signed  conformably  to  the  act  of  Parliament,  whereupon  the  bill 
was  duly  signed,  and  the  fact  of  the  signature  put  in  issue  by  a 
supplemental  bill,  and  a  decree  was  made  at  the  Rolls,  referring  it  to 
the  Master  to  tax  the  bill,  &c. — Upon  the  case  coming  on  before 
Lord  Brougham,  on  appeal  from  the  order  made  by  the  Master  of 
the  Rolls  on  further  directions,  his  Lordship  held,  that  the  defect  in 
the  suit,  as  originally  instituted,  arising  from  the  bill  of  costs 
not  having  been  duly  signed,  was  not  cured  by  the  supple- 
mental bill,  and  that  the  bill  ought,  at  the  original  hearing,  to  have 
been  dismissed  with  costs ;  but  as  that  had  not  been  done,  and  the 
decree  had  not  been  appealed  from,  it  was  not  open  to  the  defendant 
to  take  the  objection  upon  further  directions.^ 

But  several  of  the  above  propositions  have  been  qualified  by 
decisions  in  our  own  Court. 

The  decree  being  defective  in  several  particulars,  the  Court,  on 
further  directions,  supplied,  as  far  as  possible,  the  defects  of  the 
decree  without  a  rehearing  of  the  cause.^  Under  a  decree  for 
taking  partnership  accounts,  in  which  the  Master  was  directed  to 
to  state  special  circumstances,  and  make  all  just  allowances,  the 
Master  reported  that,  in  taking  the  accounts  he  had,  amongst  other 
things,  charged  one  of  the  partners  for  his  board,  &c.,  with  the 
other  after  the  dissolution  of  the  partnership  :  Held  wrong,  and 
that  the  objection  could  be  taken  on  the  hearing  on  further  direc- 
tions.^ Where  a  decree  which  reserved  no  further  directions, 
directed  that  a  sale  or  partition  of  the  property  in  question  should 
take  place  according  as  the  Master  might  consider  either  course 
more  for  the  interest  of  the  parties,  but  contained  no  directions  as 
to  the  conveyance  or  possession,  or  as  to  the  execution  of  the  deeds, 
and  the  Master  reported  in  favor  of  a  partition.  The  Court,  on 
motion,  ordered  the  execution  of  conveyances,  and  the  delivery  of 

1  Pritchard  v.  Draper,  1  R.  &  M.  191. 

2  Robertion  v.  Myers,  1  Grant,  660. 

3  O'Lone  v.  O'Lon^e,  2  Grant,  126. 
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the  possession  of  the  property  agreeably  to  the  finding  of  the 
Master.^  Where  a  decree,  pro  confesso,  reserves  further  directions, 
and  it  is  not  necessary  to  serve  notice  on  any  of  the  parties,  the 
cause  may  be  set  down  on  further  directions,  at  any  time  before  the 
sitting  of  the  Court.^ 


Section  II. — Setting  down  on  Further  Directions 

Where  there  has  been  no  appeal,  and  the  report  has  been  confirmed 
by  being  filed  fourteen  days :  or  where  in  the  case  of  an  appeal,  it 
has  been  dismissed,  the  caujse  may  be  set  down  for  hearing  on  further 
directions — and  if  the  party  desires  he  may  anticipate  the  decision 
of  the  Court  in  the  appeal  and  the  hearing  on  further  directions  may 
be  set  down  for  the  same  day  as  the  hearing  in  the  appeal  though, 
of  course,  the  appeal  must  be  disposed  of  before  the  cause  can  be 
heard  on  further  directions.  The  Solicitor  serves  a  notice  of  the 
hearing  on  the  scwne  parties  as  are  entitled  to  notice  of  appeal,  and 
sets  the  cause  down  in  one  of  the  days  mentioned,  in  Order  416.  It 
is  a  seven  days  notice,  and  the  cause  must  he  entered  with  the  Clerk 
of  Records  and  Writs  at  least  seven  days  before  hearing 

Order  418  provides  that  "  Causes  set  down  by  way  of  motion  for 
decree,  or  on  bill  and  answer,  or  for  hearing  pro  confesso,  or  for 
argument  of  demurrer,  or  upon  further  directions,  or  on  appeal 
from  Master's  report,  or  for  re-hearing,  or  upon  petition  under  Order 
330,  or  upon  motion  or  petition  to  discharge  an  order  of  revivor,  or 
to  add  to,  vary,  or  set  aside  a  decree,  are  to  be  entered  with  the 
Clerk  of  Records  and  Writs  at  least  seven  days  before  the  day  for 
which  they  are  set  down ;  and  seven  day's  notice  of  the  hearing  or 
motion  is  to  be  served  upon  all  parties  entitled  to  notice  thereof 
And  Order  419,  that  "  Where  further  directions  have  been  reserved, 
if  the  party  having  the  conduct  of  the  cause  does  not  set  the  same 
down  for  hearing  on  further  directions,  and  serve  notice  thereof 
within  fourteen  days  after  the  confirmation  of  the  report,  any  other 
party  affected  by  the  report  may  set  the  same  down,  and  serve 
notice  of  the  hearing."  No  cause  set  down  for  hearing  on  further 
directions  will  be  heard  in  the  month  of  June,  under  Order  420. 

1  O'Lone  v.  O'Lone,  2  Grant,  642. 

2  Cook  V.  Gingrieh,  12  Grant,  416.  s 
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The  course  of  proceeding  upon  the  hearing  of  a  cause  updn  fiifiher 
directions  is  much  the  same  as  that  ^pursued  upon  the  original 
hearing,  except  that  the  pleadings  are  not  opened,  nor  are  any  jirbO^ 
read,  but  those  which  were  read  before  the  Master.  If  default  is 
made  by  any  party  in  appearing,  upon  the  production  of  an  affidavit 
of  service,  an  absolute  order  wiU  be  pronounced. 

It  may  be  mentioned  that  a,  creditor,  whose  claim  has  been  admitted 
by  the  Master,  has  a  right  to  appear  upon  the  hearing  of  the  cause 
for  further  directions  t6  promote  his  own  interest: 

In  a  case  where  fourteen  days  have  elapsed  since  the  confirmation 
of  the  Master's  report,  the  plantiff  wiU  not  be  permitted  to  set  down 
the  cause  on  further  directions  for  a  distant  day,  to  the  delay  of  the 
defendants.  Where,  under  such  circumstances,  the  cause  has  been 
set  down  on  further  directions  by  both  parties,  a  motion  by  the 
plaintiff  to  strike  the  cause  out  of  the  list,  the  setting  down  by  the 
defendant  being  for  the  earlier  day,  was  refused  with  costs.  A  notice 
of  motion  on  grounds  of  irregularity  should  state  the  grounds  of  the 
aUeged  irregularity.^ 

As  a  general  rule  the  evidence  in  the  Master's  office  is  not  looked 
at  on  further  directions.^  It  has  sometimes  been  held  that  the 
evidence  before  the  Master  may,  without  any  agreement,  be  looked 
at  on  further  directions :  *  but  in  the  later  case  of  Gwrling  ^.AuMn,^ 
the  contrary  was  held:  and  I  took  the  same  view  in  Qould  v. 
Burrit,^  a  decision  which  I  believe  has  been  acted  upon  ever  sinc^.* 
In  the  case  of  Qould  v.  Burritt  the  V,  C.  said  "  Both  parties  have 
evidently  been  proceeding  throughout  on  the  assumption  that  the 
report  was  to  be  read  by  the  Court  in  the  light  of  the  evidence,  papers 
and  books  which  the  Master  had  before  him,  and  that  th^  Master's 
findings  might  be  both  explained,  and  supplemented  by  a  reference 
to  these,  for  all  the  purposes  with  which  the  Court  has  to  deal  on 
further  directions.  Yet  the  settled  practice  is  clearly  against  subh 
a  course ;  and  it  would  be  extremely  inconvenient,  and  add  greatly 
to  the  expense  of  suits,  if  the  practice  were  not  so." 

1  Poole  V.  Poole,  2  Cham.  R.  379. 

2  'Per'Mowat,  V.C.,  in  Stewart  r.  FleteJier,  18  Grant,  25. 

3  Dymock  v.  Ashton,  1  L.  J.  O.  S.  120  ;  Needby  v.  Heedby,  21  L.  J.  N.  S.  Oh.  4  6. 

4  2  Dr.  &Sm.  129. 
6  11  Grant,  234. 

6  Per  Mowat,  V.C.,  in  McGill  v.  Courtiee,  17  Grant,  273. 
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An  order  made  upon  further  directions  is,  in  fact,  a  decree  of  the 
Court ;  is  drawn  up,  passed,  entered,  worked  in  the  Master's  office, 
and  enforced  as  other  decrees. 


CHAPTER  XXVII. 


PROCEEDINGS  IN  THE  MASTER  S  OFFICE  UNDER  AN  ADMINISTRATION 
ORDER   OR   DECREE. 


Having  considered  the  general  mode  of  proceeding  in  the  Master's 
office ;  the  practice  in  particular  matters,  will  now  be  considered ; 
and,  first  as  to  "  Administration." 

Where  a  party  interested  in  the  estate  of  a  deceased  person, 
whether  as  creditor,  heir,  devisee,  legatee,  or  as  next  of  kin,  desired 
an  account  to  be  taken  of  the  estate,  and  the  dealings  of  the  Execu- 
tor or  Administrator  to  be  required  into,  he  was  formerly  obliged  to 
file  a  Bill ;  but  our  order  provides  a  remedy  in  simple  matters  by  way 
of  what  is  termed  an  "  Administration  Order." 

The  cases  in  which  this  order  can  be  obtained,  and  the  mode  of 
obtaining  it,  have  already  been  pointed  out.  The  practice  on  it  in 
the  Master's  office  will  now  be  considered. 

The  decree  or  order  made  at  the  hearing  of  an  administration  suit, 
ordinarily  directs  accounts  to  be  taken  of  the  personal  estate  of  the 
deceased ;  of  his  debts  ;  of  his  funeral  expenses  ;  and  of  the  legacies 
and  annuities  bequeathed  by  his  will ;  and  orders  an  inquiry  to  be 
made  as  to  what  parts  of  his  personal  estate  are  outstanding  or  un- 
disposed of  If  the  administration  extends  to  the  real  estate,  the 
decree  or  order  further  directs  inquiries  to  be  made  as  to  what  real 
estates  the  deceased  died  seised  or  possessed  of,  and  as  to  the  incum- 
brances affecting  the  same ;  and  usually  directs  the  real  estate  to  be 
sold  with  the  approbation  of  the  Master ;  and  sometimes  an  account 
is  directed  to  be  taken  of  the  rents  and  profits  received  by  the 
trustees. 
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The  enquires  usually  directed  by  an  Administra,tion  Order  are 
those  set  forth  in  Schedule  J.,  referred  to  in  order  187. 

The  order  having  been  obtained,  the  next  step  is  to  bring  it  into 
the  Master's  office.  For  this  purpose  a  copy  is  filed  with  him,  and 
his  first  duty  is  to  ascertain  whether  there  are  any  persons  interested 
in  the  estate,  who  are  not  already  before  the  Court.  Where  there 
is  a  will,  it,  or  probate  of  it,  should  be  produced  before  him,  which 
will  shew  in  most  cases  all  the  parties  interested  in  the  disposition 
of  the  estate.  Where  there  is  no  will,  evidence  should  be  given  be- 
fore him.  Either  viva  voca,  or  as  is  usual,  by  affidavit,  showing 
who  are  interested  either  as  heirs,  or  next  of  kin.  Having  ascertain- 
ed the  names  of  these  parties,  he  proceeds  to  direct  that  they  be  served 
with  an  office  copy  of  the  decree,  endorsed  with  the  notice  re- 
ferred to  in  Order  60.  These  persons  are  not  made  parties  in  the 
Master's  office,  but  it  is  the  duty  of  the  Master  "  to  see  that  all 
have  been  duly  served  with  an  office  copy  of  the  decree  as  provided 
for  by  the  general  order,  before  he  reports,  and  generally  speaking, 
before  he  proceeds  with  the  reference  on  the  other  matters  embraced 
in  the  decree."  ^ 

On  reference  to  this  notice  it  will  be  observed  that  no  time  is 
mentioned  when  the  proceedings  in  the  Master's  office  will  be  taken. 
To  give  this  information  to  the  party  served,  a  warrant  "  to  consi- 
der" is  to  be  attached  to  the  office  copy  of  decree  served,  and  then 
the  party  will  have  full  notice  of  what  has  been  done,  as  well  as  of 
the  time  when  further  steps  will  be  taken.  This  Order  60,  (which 
is  taken  from  Order  6,  of  the  Orders  of  June,  1853,  s.  2,  though  it  is 
more  extensive,)  provides  that  "  In  all  the  above  cases,  (referring  to 
Order  58,)  the  persons  who  according  to  the  practice  of  the  Court, 
would  be  necessary  parties  to  the  suit,  are  to  be  served  with  an  of- 
fice copy  of  the  decree  (unless  the  Court  dispenses  with  such  ser- 
vice,) endorsed  with  the  notice  set  forth  in  Schedule  A.  hereiinder 
written,  and  after  such  service  they  shall  be  bound  by  the  proceed- 
ings in  the  same  manner  as  if  they  had  been  originally  made  parties 
to  the  suit ;  and  upon  service  of  notice  upon  the  plantiff,  they  may 
attend  the  proceedings  under  the  decree.  Any  party  so  served  may 
apply  to  the  Court  to  add  to,  vary,  or  set  aside  the  decree,  within 
fourteen  days  from  the  date  of  such  service."     It  may  here  be  ob- 

1  Per  Mowat,  V.O.,  in  English  v.  English,,  12  Grant,  443. 
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served  that  Order  587  declares  that  the  Master,  instead  of  the  Court, 
"  may  also  dispense  with  service  of  the  decree  upon  the  persons  re- 
ferred to  in  Order  60 ;  and  in  such  case  he  is  to  state  the  reasons 
therefor  in  his  report." 

It  is  not  necessary  that  the  return  of  the  warrant  "  to  consider  " 
should  be  delayed  until  the  expiration  of  the  fourteen  days  given  to  ■ 
the  party  served  within  which  he  may  apply  to  the  Court  to  add 
to,  vary,  or  set  aside  the  decree.     The  Master  appoints  the  time  in 
his  discretion,  having  regard  to  the  residence  of  the  parties  to  be 
served,  and  their  ability  to  attend  if  they  feel  disposed  to  do  so.  The 
warrant  to  consider  is  also  served  upon  the  party,  upon  whom  the 
notice  of  motion  for  the  Administration  Order  was  served ;  or  where 
a  Bill  was  filed,  upon  those  who  answered ;  a  party  against  whom, 
the  bill  was  allowed  to  be  taken  pro  confesso  is  not  entitled  to  any 
notice  of  the  proceedings  in  the  Master's  office.     It  was  held  in 
Jackson  v.  Mathews — ^Re  Pattison^    that  although  proceedings  in 
the  Master's  office  may,  under  the  general  order,  be  taken  ex  parte 
against  a  defendant,  who  has  allowed  a  bill  to  be  taken  ^ro  confesso 
against  him,  that  mode  of  proceeding  is  irregular,  where  an  Ad- 
ministration Order  has  been-obtained  upon  notice  without  bill  filed. 
If  either  of  the  parties  entitled  to  the  notice  is  an  infant,  a  guardian 
ad   litem  must  be  appointed  before  any  proceedings  are  taken ; 
though  the  office  copy  decree,  notice  and  warrant  be  served  upon 
the  infant  in  the  same  way,  and  under  the  same  rules  as  govern  the 
service  of  a  bill  on  an  infant.     To  save  time  and  expense  it  is  usual 
to  serve  the  office   copy  decree,  notice  and  warrant  at  the  same 
time  as  the  notice  on  which  a  guardian  ad  litem  is  appointed,  is 
served.     The  guardian  appointed,  will  find  it  his  duty  to  attend 
upon  the  warrant  to  consider. 

The  rules  to  be  observed  in  making  parties  in  the  Master's  office, 
and  the  distinction  between  making  these  parties,  and  serving  them 
with  notice  of  the  proceedings  in  the  Master's  office,  are  clearly  laid 
down  in  Bolph  v.  U.  G.  Building  Society^  and  in  English  v.  Eng- 
lish, above  cited.^ 

All  parties  entitled  to  notice  having  been  duly  served  they  are 
now  fairly  in  the  Master's  office,  and  there  need  be  no  further  ex- 

1  12  Grant,  47.  2  U  Grant,  276. 

3  12  Grant,  443. 
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pense  or  delay  in  serving  them  with  any  future  warrant,  as  they 
are  now  bound  by  the  Master's  directions,  as  entered  from  time  to 
time  in  his  Book. 

On  the  return  of  the  warrant  to  consider  the  Master  proceeds  to 
make  such  directions  as  are  requisite.  In  an  ordinary  case  of  ad- 
ministration, whether  it  be  under  an  order  obtained  without  bill 
or  under  a  decree  obtained  on  a  bill,  the  first  step  is  to  advertise  for 
creditors.  The  Master  directs  the  publication  of  the  advertisement 
mentioned  in  Order  475,  and  his  direction  may  be  entered  in  his 
book  in  the  following  terms  :— 

"  /  direct  that  an  advertisement  for  creditors  under  Order  4-75 

he  published  in  the Newspa/per^  once  in  each  week  for  the 

weeks'^  i/mimediately  preceding  the day  of ^  hy   which  ti/me 

the  creditors  of  the  said  A.  B.,  deceased,  are  to  send  in  thei/r  clai/ms 

against  his  estate  to *  Ifow  1  appoint  the day  of ^  at  10 

a.m.,  to  adjudicate  on  the  said  claims.'' 

I  further  direct  that  the  making  of  the  affidavit  required  hy  Order 
JjSO  he  adjourned  until  further  directions  are  made  concerning  it.^ 


And  I  further  direct  that  the  executor  do,  on  the day  of ^ 

at  10  a.m.,  file  at  my  office  the  following  accounts  viz  :  * 

/.  An  amount  of  the  present  estate  not  specifically  hequeathed  of 
deceased,  the  testator  (or  intestate)  come  to  the  hands  of 


the  said ,  or  to  the  hands  of  any  other  person  or  persons  by 

his  order  or  for  his  use. 

II.  An  account  of  the  said  testator's  (or  intestate's)  debts  (and  so 
on  following  the  terms  briefly  of  the  decree). 

Our  Order  475,  directs  that  "  Every  advertisement  for  creditors 
aflfecting  the  estate  of  a  deceased  person,  which  is  issued  pursuant 

1  Some  newspaper  published  in  the  vicinity  There  the  deceased  lived,  or  where  his  creditors  (if  any), 

might  reasonably  be  supposed  to  be  found. 

2  Usually  "  three  "  weeks. 

3  The  time  appointed  for  creditors  to  send  In  their  claims. 

4  The  executor,  or  his  solicitor,  according^  to  the  direction  of  the  Master. 

5  A  day  subsequent  to  the  time  appointed  for  the  claims  to  be  sent  in,  usually  within  three  days 

thereafter.  .  

6  It  will  be  found  in  practice  that  this  is  the  most  convenient  mode  of  workinsr  these  Orders,  as  it  is 

in  most  cases  impossible  to  say  when  the  executor  will  be  in  a  position  to  make  this  affidavit,  but 
it  must  of  course  be  made  before  the  Master  does  actually  adjudicate  on  the  claims. 

7  The  day  appointed  by  the  advertisement  to  adjudicate  on  the  claims. 

8  The  decree  must  be  followed  strictly ;.  the  accounts  above  mentioned  are  those  usually  directed  by 

the  ordinary  administration  decree. 
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to  an  order,  is  to  direct  every  creditor,  by  a  time  to  be  thereby 
limited,  to  send  to  such  other  party  as  the  Master  directs,  or  to  his 
solicitor,  to  be  named  and  described  in  the  advertisement,  the  name 
and  address  of  such  creditor,  and  the  full  particulars  of  his  claim, 
and  a  statement  of  his  aec'ount,  and  the  nature  of  the  security  (if  any) 
held  by  him ;  and  such  advertisement  is  to  be  in  the  form  set  out  in 
Schedule  V.  form  No.  I.  with  such  variations  as  the  circumstances  of 
the  case  require  ;  and  at  the  time  of  directing  such  advertisement,  a 
time  is  to  be  fixed  for  adjudicating  on  the  claims.'' 

And  Order  476,  that  "No  such  creditor  need  make  an  affidavit,  or 
attend  in  support  of  his  claims  (except  to  produce  his  security,  if 
any),  unless  he  is  served  with  a  notice  requiring  him  so  to  do  as 
hereinafter  provided "  by  Order  482.  Order  477  provides  that, 
"  Every  such  creditor  is  to  produce  before  the  Master,  the  security 
(if  any)  held  by  him,  at  such  time  as  is  specified  in  the  advertisement 
for  that  purpose,  being  the  time  appointed  for  adjudicating  on  the 
claims ;  and  every  creditor  is  required  by  notice  in  writing  to  be  given 
to  the  executor  or  administrator  of  the  deceased,  or  by  such  other 
party  as  the  Master  directs,  in  the  form  set  forth  in  schedule  V.  form 
No.  2,  is  to  produce  all  other  deeds,  and  documents,  necessary  to 
substantiate  his  claim  before  the  Master,  at  such  time  as  is  specified 
in  the  notice.''  And  Order  478  that,  "  In  case  a  creditor  neglects  or 
refuses  to  comply  with  the  next  preceding  order  (477),  he  is  not  to 
be  allowed  any  costs  of  proving  his  claim  unless  the  Master  other- 
wise directs."  When  the  claims  are  received  by  the  person  desig- 
nated in  the  advertisement.  Order  479  provides  that,  "  The  executor 
or  administrator  of  the  deceased,  or  such  other  party  as  the  Master 
directs,  is  to  examine  the  claims  sent  in  pursuant  to  the 
advertisement,  and  is  to  ascertain,  as  far  as  he  is  able,  to  which  of 
such  claims  the  estate  of  the  deceased  is  justly  liable."  And  Order 
480  that,  "  The  executor  or  administrator,  or  one  of  the  executors 
or  administrators,  or  such  other  party,  either  alone  or  jointly  with 
his  soKcitor,  or  other  competent  person,  or  otherwise  as  the  Master 
directs,  is,  at  least  seven  clear  days  before  the  day  appointed  for 
adjudication,  to  file  an  affidavit  which  may  be  in  the  form  No.  3  in 
schedule  V.,  verifying  a  list  of  the  claims,  the  particulars  of  which 
have  been  sent  in,  pursuant  to  the  advertisement,  and  stating  to 
which  of  such  claims,  or  parts  thereof,  respectively,  the  estate  oi 
the  deceased  is,  in  the  opinion  of  the  respondent,  justly  liable,  and 
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his  belief  that  such  claims,  or  parts  thereof  respectively,  are 
justly  due,  and  proper  to  be  allowed,  and  the  reason  for  such 
belief."  And  Order  481  that,  "  In  case  the  Master  thinks  fit  so  to 
direct,  the  making  of  the  affidavit  referred  to  in  Order  480,  is  to  be 
postponed  till  after  the  day  appointed  for  adjudication,  and  is  then 
to  be  subject  to  such  directions  as  the  Master  may  give."  Order 
482  provides  that,  "At  the  time  appointed  for  adjudicating  upon 
the  claims,  or  at  any  adjournment  thereof,  the  Master  may  aUow 
any  of  the  claims,  or  any  part  thereof  respectively,  without  proof  by 
the  creditors,  and  may  direct  such  investigation  of  all  or  any  of  the 
claims  not  allowed,  and  require  such  further  particulars,  information 
or  evidence  relating  thereto,  as  he  thinks  fit,  and  may,  if  he  so  think 
fit,  require  any  creditor  to  attend  and  prove  his  claim,  or  any  part 
thereof;  and  the  adjudication  on  such  claims  as  are  not  then  allowed 
is  to  be  adjourned  to  a  time  to  be  then  fixed." 

Order  483  provides  that,  "  Notice  is  to  be  given  by  the  executor 
or  administrator,  or  such  other  party  as  the  Master  directs ; 

I.  To  every  creditor  whose  claim,  or  any  part  thereof  has  been 
allowed  without  proof  by  the  creditor,  of  such  allowance,  and  such 
notice  may  be  in  the  form  No.  4  in  Schedule  V. 

II.  And  to  every  such  creditor  as  the  Master  directs  to  attend  and 
prove  his  claim,  or  such  part  thereof  as  is  not  allowed,  by  a  time  to 
be  named  in  such  notice  (which  may  be  in  form  No.  5  in  schedule  V.), 
not  being  less  than  seven  days  after  such  notice,  and  to  attend  at  a 
time  to  be  therein  named,  being  the  time  to  which  the  adjudication 
thereon  has  been  adjourned ;  and  in  case  any  creditor  does  not  com- 
ply with  such  notice,  his  claim,  or  such  part  thereof  as  aforesaid,  is 
to  be  disallowed,  unless  the  Master  thinks  fit  to  give  further  time." 
And  Order  484  that,  "  A  creditor  who  has  not  before  sent  in  parti- 
culars of  his  claim,  pursuant  to  the  advertisement,  may  do  so  seven 
clear  days  previous  to  any  day  to  which  the  adjudication  is 
adjourned."  Order  485  provides  that  "After  the  time  fixed  by  the 
advertisement  no  claim  is  to  be  received  (except  as  before  provided 
in  case  of  an  adjournment)  unless  the  Master  thinks  fit  to  give 
special  leave  upon  application,  and  then  upon  such  terms  and  condi- 
tions as  to  costs  and  otherwise  as  the  Master  directs."  And  Order 
486,  that  "  Where  an  order  is  made  for  payment  of  money  out  of 
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Court  to  creditors,  the  party  whose  duty  it  is  to  prosecute  sij^h 
order  is  to  send  to  each  creditor  or  his  sohcitor  (if  any)  a  jiotice 
that  the  cheques  may  be  obtained  from  the  Registrar ;  and  such 
notice  may  be  in  form  No.  6  in  schedule  V.  and  such  party  is,  when 
required,  to  produce  any  papers  necessary  to  enable  the  creditors  to 
receive  their  cheques."  Order  487  provides  that  "Every  notice 
required  to  be  given  J)y  the  order  from  No.  467  to  No.  486  inclusive, 
is,  unless  the  Master  otherwise  directs,  to  be  deemed  suiSciently  given 
and  served  if  transmitted  by  post,  prepaid,  to  the  creditor  to  be 
served  according  to  the  address  given  by  the  creditor  in  the  claims 
sent  in  by  him  pursuant  to  the  advertisement,  or,  in  case  the  creditor 
has  employed  a  solicitor,. according  to  the  address  given  by  him. 

Order  474  provides  that,  "In  taking  an  account  of  a  deceased's  per- 
sonal estate  under  an  order  of  reference,  the  Master  is  to  enquire  and 
state  to  the  Court  what,  if  any,  of  the  deceased's  personal  estate  is 
outstanding  or  undisposed  of;  and  is  also  to  compute  interest  on  the 
deceased's  debts  from  the  date  of  the  decree  and  on  legacies  frc^ 
the  end  of  one  year  after  the  deceased's  death,  unless  any  other 
tiine  of  payment  is  directed  by  the  will. 

The  claims  of  creditors,  and  the  accounts  of  the  Executor  or  Ad- 
ministrator supported  by  the  proper  affidavit  having  been  brought 
in ;  the  proceedings  upon  them  will  now  be  considered,  and  first  as 
to  the  claims.  One  object  of  the  Court  in  framing  these  orders 
evidently  was  to  reduce  expense.  Under  the  old  practice  the  credi- 
tor was  obliged  in  every  case  to  verify  his  claim  by  affidavit,  and 
where  any  party  insisted  upon  it,  the  Master  was  bound  to  see  that 
tlie  claim  was  irrespective  of  the  affidavit,  duly  proven  by  such 
evidence  as  would  be  necessary  at  nisi  prius  before  a  jury.  But 
now  neither  affidavit,  nor  viva  voce  evidence  is  necessajjy  unless  the 
Master  specially  directs  it,  and  it  is  presumed  that  in  carrying  out 
the  spirit  of  the  orders,  he  will  not  reiquire  any  su,ch  evidence  unless 
there  is  a  fair  doubt  of  the  correctness  of  the  claim.  The  orders 
haye  deprived  him  of  more  of  the  power  which  he  possessjcd  iin4er 
the  old  pra,ctice,  for  under  Order  482  he  may  make  such  directions 
as  to  proof  of  the  claim  as  he  may  think  the  justice  of  th,^  case  re- 
quires. The  Orders  evidently  contemplated  that  claims  shpuld  be 
brought  in  immediately,  according  to  the  advertisement,  and  though 
this  is  desirable,  the  Master  has  power  to  receive  them  at  any  t|me 
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before  he  signs  and  gives  out  the  Report.  The  bias  of  the  Court, 
.  under  the  practice,  in  the  Master's  office  in  England,  on  applications 
on  behalf  of  claimants  to  be  let  in  to  prove,  was  in  favor  of  the  credi- 
tor ;  and  so  long  as  any  part  of  the  assests  remained  unadministered, 
if  a  reasonable  excuse  for  delaying  to  make  an  earlier  claim  was 
established,  the  Court  assisted  the  creditor.^ 

If  a  creditor  does  not  come  in  tiU  after  the  Executor  has  paid 
away  the  residue,  he  is  not  without  remedy,  thoujrh  he  is  barred 
the  benefit  of  that  decree.  If  he  chooses  to  sue  the  legatees,  and 
bring  back  the  fund,  he  may  do  so  ;  but  he  cannot  aiFect  the  lega- 
tees, except  by  suit,  and  he  cannot  aifect  the  executor  at  alL^  But 
in  such  a  case  the  Executors  must  be  called  on,  to  account,  before 
the  legatees  can  be  called  upon  to  pay ;  and  proceedings  against  the 
letter  were  stayed  until  the  Executors  should  be  made  parties.^ 

If  some  of  a  class  of  claimants  come  in  before  the  Master  and 
prove  their  claims,  and  others  do  not,  the  Court  will  not  on  motion 
order  a  part  of  the  fund  apparently  belonging  to  the  latter  to  be 
set  apart  for  them.  (Good  v.  Blewitt,  Coop.  198.)  In  the  case  last 
cited  a  bill  was  filed  on  behalf  of  the  captain,  and  all  other  the  un- 
satisfied mariners  and  persons  entitled  to  shares  in  the  prize-money 
arising  from  the  capture  of  an  East  Indiaman.  The  decree  directed 
an  inquiry  who  were  the  parties  entitled  to  share  the  net  produce 
arising  from  the  capture.  The  Master,  in  his  report,  amongst  other 
things,  stated  in  a  schedule  a  list  of  persons  who  had  not  come  in, 
but  who  appeared  to  be  claimants,  and  a  motion  was  made  to  pay 
the  sum  appearing  to  belong  to  them  into  court.  The  Court  said  it 
Gpuld  not  be  granted,  as  these  persons  might  not  choose  to  come  in 
a.nd  become  parties  to  this  suit,  and  that  they  might  afterwards  file 
a  biU  for  themselves.     (Good  v.  Blewitt,  Coop.  198.) 

In  a  suit  instituted  in  1814,  to  administer  the  personal  estate  of 
an  intestate  who  died  in  1807,  the  Master  reported  that  no  debts 
had  been  proved ;  and  by  the  decree  on  further  directions  in  1817, 
the  whole  of  the  residue  was  apportioned  and  distributed ;  but  as 
the  plaintiff  was  then  an  infant,  his  share,  amounting  to  four-ninths 

1  Lashtey  v.  Bogg,  11  Ves.  602 ;  Angell  v.  Eaddon,  1  Mad.  602 ;  Cfillespie  v.  Alexander,  3  Euas. 

130  ;  Hartewell  v.  Colvm,  16  Beav.  HO. 

2  Oillespie  v.  Alexander,  3  Buss.  136. 

3  ElUot^e  Executors  v.  Drayton,  3  D^sau.  29 
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of  the  fund  was  retained  and  carried  to  his  separate  account.  In 
1825,  a  foreign  prince,  claiming  to  be  a  creditor  of  the  intestate, 
petitioned  for  leave  to  prove  his  debt  against  the  sum  remaining  in 
Court,  and  the  plaintiff  coming  of  age  soon  after,  applied  to  have 
that  sum  paid  out  :  held,  that  the  creditor  was  not  precluded  by 
the  previous  proceedings,  or  the  lapse  of  time,  from  tendering  such 
proof  before  the  Master  ;  but  that  every  defence  should  be  allowed 
there,  which  would  have  been  competent  upon  a  new  bill ;  that  the 
debt,  if  established,  must  be  restricted,  as  against  the  fund  in  Court, 
to  that  proportion  which  the  plaintiff's  share  bore  to  the  whole 
amount  distributed ;  and,  therefore,  that  after  reserving  a  sum,  equal 
to  four-ninths  of  the  claim,  the  residue  of  the  fund  ought  to  be  paid 
out  to  the  plaintiff.     (Greig  v.  SoTnerville^  1  R.  &  M.  338.) 

A  person  residing  out  of  the  jurisdiction,  and  who  claimed  to  be 
a  creditor,  but  who  had  omitted  to  bring'  in  his  claim  before  the 
Master  had  made  his  report,  petitioned  to  have  his  claim  referred 
to  the  Master ;  the  Court  made  the  Order  upon  his  giving  security 
for  costs.^  If  after  a  decree  for  the  administration  of  the  assets, 
any  creditor  files  a  biU,  or  brings  an  action  for  the  payment  of  his 
debt,  he  may  be  restrained  by  injunction  from  proceeding  with  such 
suit  or  action.  The  application  may  be  made,  either  by  the  plaintiff 
or  by  the  Executor ;  or  in  the  case  of  a  bond  creditor,  by  the  heir- 
at-law.^  A  creditor  having  proved  his  claim  in  the  Master's  office, 
afterwards  proceeded  to  sell  under  a,fi.  fa.,  upon  the  application  of  a 
co-defendant,  the  sale  was  restrained  with  costs.* 

In  a  suit  by  one  or  more  creditors  on  behalf  of  aU,  as  each  credi- 
tor has  a  right  to  question  the  claim  of  the  other,  because  it  may 
interfere  with  his  own,  and  as  all  are  not  before  the  Court  at  the 
hearing,  the  plaintiff  in  such  a  suit  is  called  upon  to  prove  his  debt 
over  again  before  the  Master,  although  he  may  have  established  it 
in  Court.  ^ 

Unless  the  claims  can  be  sufficiently  supported  by  documentary 
evidence,  they  are  supported  by  an  affidavit  pro^dng  the  debt,  and 
swearing  that  the  whole  debt  remains  due,  and,  if  the  nature  of  the 

1  Eng.  Chan.  Beps.  iv,  453. 

2  Drever  v.  Maudesley,  5  Russ.  11. 

3  Martin  v.  Martin,  1  Ves.  211. 

4  Cahuac  v.  Durie,  9  Grant,  485. 

5  Owens  V.  Dickenson,  0.  &  P.  66  ;  Field  v.  Titmus,  1  Sim.  N.  S.  218. 
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claim  admits  it,  by  showing  that  it  is  fair  and  reasonable,  and  that 
the  party  has  no  security,  or  if  he  has  any  security,  that  he  has  no 
other  security  except  such  security.  The  items  of  the  account  are 
annexed  to  and  verified  by  the  affidavit. 

If  a  mortgagee  is  willing  to  come  in  under  the  decree,  and  proof 
of  his  claim  is  required,  his  claim  is  supported  by  the  production  of 
the  mortgage  deed,  the  execution  of  which  is  duly  verified  by  affi- 
davit. If  the  mortgage  has  been  assigned  or  transferred,  he  produces 
the  transfer  of  mortgage,  and  an  affidavit  verifying  the  execution  of 
the  same  ;  the  affidavit  states  what,  if  anything,  has  been  received 
for  principal  money,  what  on  account  of  interest,  and  what  remains 
due. 

If  the  mortgagee  has  been  in  possession,  he  sets  forth,  in  a  schedule 
to  his  affidavit,  his  receipts  and  payments ;  and  the  latter  are  duly 
vouched  by  the  production  of  receipts  in  the  same  manner,  as  the 
credit  side  of  a  debtor  and  creditor  account.  The  interest^  on  the 
amount  of  the  mortgage  money  is  computed  after  the  rate  of  interest 
mentioned  in  the  security,  up  to  the  date  of  the  report,  and  is  added 
to  the  principal.^  If,  after  the  report,  there  is  a  direction  to  com- 
pute subsequent  interest,  the  same  is  computed  on  the  principal 
sum  found  due  by  the  report,^  but  not  on  the  interest  nor  on  the 
costs.* 

Claims  by  mortgagees  will  be  fully  considered  when  the  subject 
of  forclosure  is  reached.  The  rules  governing  the  proof  of  such  debts 
in  an  administration  suit  are  the  same  as  in  suits  for  foreclosure  or 
sale  under  a  mortgage. 

If  an  executor  or  administrator  wishes  to  retain  a  sum  in  pay- 
ment of  his  own  debt,  he  should  set  up  the  claim  by  his  answer, 
and  also  on  the  credit  side  of  his  account ;  but  it  is  not  necessary 
for  him  to  make  a  separate  claim  on  the  subject.  An  executor  may 
retain  his  own  debt,  although  it  is  barred  by  the  statute.^  Funeral 
and  testamentary  expenses,  and  the  costs  of  administration  previous 

1  See  Thompson  v.  Drew,  20  Beav,  49,  where  the  mortgage  deed  contained  no  provision  for  interest. 

2  As  to  how  many  years  of  interest  on  a  mortgage  debt  are  recoverable,  see  Sinclair  v.  Jacksmi,  17 

Beav.  405. 

3  Brewin  v.  Austin,  2  Keen,  211. 

4  See  Mason  v.  Sogg,  2  M.  &  C.  443,  as  to  the  principles  upon  which  a  specialty  creditor,  whose  debt 

is  also  secured  by  a  mortgage  or  lien,  should  prove  his  debt  under  a  decree  in  a  creditor's  suit. 
6  Stahlschmidt  v.  Lett,  1  Sm.  *  G.  415. 
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to  the  suit,  are  included  in  the  credit  side  of  his  account;  but  the 
costs  of  the  suit  cannot  be  included  therein.  These  are  disposed  of 
by  the  Court  when  the  cause  comes  on  for  further  consideration. 

This  last  remark  must  be  taken  in  a  qualified  sense,  for  although 
the  question  of  costs  is  usually  reserved  by  the  decree  in  administra- 
tion suits,  until  after  the  accounts  are  taken,  and  the  Master  has 
made  his  report,  an  executor  is  permitted  to  advance  moneys  for 
the  costs  of  the  suit  where  they  are  necessarily  advanced  to  protect 
the  interests  of  the  estate.^ 


Section  II. — Of  the  Rvjht  of  the  Executor  or  Administrator  to  retain 
a  Debt  due  to  him,  from  the  Testator  or  Intestate. 

As  an  executor  or  administrator,  among  creditors  of  equal  de- 
gree, may  pay  one  in  preference  to  another,  so  it  is  another  of  his 
privileges  that  he  has  a  right  to  retain  for  his  own  debt  due  to  him 
from  the  deceased,  in  preference  to  all  other  creditors  of  equal  de- 
gree.^ 

This  remedy  arises  from  the  mere  operation  of  the  law,  on  the 
ground  that  it  were  absurd  and  incongruous  that  he  should  sue  him- 
self, or  that  the  same  hand  should  at  once  pay  and  receive  the 
same  debt :  and,  therefore,  he  may  appropriate  a  suf&cient  part 
of  the  assets  in  satisfaction  of  his  own  demand ;  otherwise  he 
would  be  exposed  to  the  greatest  hardship ;  for  since  the  creditor 
who  first  commences  a  suit  is  entitled  to  a  preference  in  payment, 
and  the  executor  can  commence  no  suit,  he  must  in  a  case  of  an 
insolvent  estate  necessarily  lose  his  debt,  unless  he  has  the  right  of 
retaining.  Thus,  from  the  legal  principle  of  the  priority  of  such 
creditor  as  first  commences  an  action,  the  doctrine  of  retainer  is  a 
natural  deduction.^  But  the  privilege  is  accompanied  with  this 
limitation,  that  he  should  not  retain  his  own  debt  as  against  those 
of  a  higher  degree ;  for  the  law  places  him  merely  in  the  same 

1  Re  Babcock's  Estate,  8  Grant,  409. 

2  Woodward  v.  Lord  Darcy,  Plowd.  184.    Dyer  2,  a  in  marg.  as  to  an  executor  ;  and  Warner  v. 

Wainford,  Hob.  127 ;  Bond  v.  Green,  1  Brownl.  76  j  S.  C.  Godb.  217,  pi.  310,  as  to  an  adminis- 
trator, 

3  2  Black.  Com.  611 ;  3  Black.  Com.  18 ;  Toller,  295  ;  Godolph.  Pt.  2.  u.  11,  s.  3. 
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situation  as  if  he  had  sued  himself  as  executor,  and  recovered  his 
debt,  which  there  could  be  no  room  to  suppose  during  the  exist- 
ence of  those  of  a  superior  order.'^ 

This  privilege  of  the  personal  representative  to  retain  for  his  own 
debt  exists,  notwithstanding  a  decree  for  an  account  has  been  made, 
in  a  suit  by  the  other  creditors  for  the  administration  of  the  assets  : 
and  notwithstanding  the  assets  out  of  which  he  seeks  to  retain  his 
debt  came  to  his  hands  after  the  decree ;  for  the  decree  does  not 
affect  the  legal  priorities  of  creditors :  and  there  is  no  distinction 
In  this  respect  between  assets  possessed  prior  to  the  decree  and 
subsequent  to  it.^ 

The  right  of  retainer  is  not  lost  by  the  circumstance  of  the 
executor  or  administrator  having  paid  into  court,  in  a  creditor's 
suit,  the  money  which  has  been  received  on  account  of  the  assets 
of  the  deceased:  And  where  the  fund  in  court  is  insufficient  to 
discharge  the  debt  of  the  executor  or  administrator,  his  right  of 
retainer  will  prevail  against  the  plaintiff's  right  to  have  the  costs 
of  the  suit  satisfied.^ 

It  should  seem,  however,  that  an  executor  cannot  retain,  out  of 
such  of  the  assets  as  are  merely  equitable,  to  pay  the  whole  of  a 
debt  due  to  him  from  the  deceased,  but  only  a  proportionable  part 
with  the  other  creditors  :  For  in  equity  all  debts  are  equal ;  and 
a  Court  of  Equity  will  never  assist  a  retainer.* 

An  executor  or  administrator  may  retain  not  only  for  debts  which 
he  claims  beneficially,  but  also  for  those  to  which  he  is  entitled  as 
trustee.  Thus,  in  Plumer  v.  Marchant,^  A.,  before  his  marriage, 
covenanted  with  B.  and  C.  to  leave  them  by  his  will,  or  that  his 
executors,  within  six  months  after  his  death,  should  pay  them  700Z. 
in  trust  to  pay  the  interest  to  his  wife  for  life,  and  on  her  death  to 

1  3  Black  Cam.  18  ;  Com.  Dig.  Admon.  (0  2) :  1  Saund.  333  (note  6,  to  Hancockev.  Prowd),  Godolph, 

uii  sup.  ■  Toller,  295.  However,  accordmg  to  the  opinion  of  other  writers,  the  principle  on  which 
the  executor's  right  to  retain  is  founded.  Is  "In  equali  jure  potior  est  conditio  possidentis : " 
Fonblanq.  Treat.  Eq.  B.  4,  Pt.  2  o.  2,  s.  2,  note  (m). 

2  Nunn  v.  Barlow,  1  Sim.  &  Stu.  588. 

3  Ckisswm  v.  Vewes,  6  Russ.  29  :  Langton  v.  Higgs,  5  Sim.  228  ;  Tipping  v.  Power,  1  Hare,  406, 

411 ;  Sail  V.  M'Donald,  14  Sim.  1.  „„„„«.  ^ 

i  Anon  2  Cas  Chano.  54  ;  Bopton  v.  Dryden,  Free.  Chanc.  181 ;  S.  C.  2  Eq.  Cas.  Abr.  450  ;  Baily 
V  Ploughman,  Mosely,  95  ;  Chamiers  v.  Harvest,  ibid,  123  ;  Hall  v.  Kendall,  ibid,  328.  It  was 
stated  bj'  Verney,  M;  E. ,  that  "  the  rule  of  this  Court  in  cases  of  retainer  is,  unless  thd  party  can 
show  a  legal  Tighi  to  retain,  we  never  give  it  him ;  if  he  can  show  a  legal  right,  we  never  take  it 
away  from  him  :  Cliapman  v.  Turner,  Vin.  Abr.  Exors.  (D.  2)  pi.  2. 
5  3  Burr.  1380  (cited  S  A.  &  E.  868,  per  curimn.) 
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divide  the  principal  among  his  children,  and,  in  default  of  children, 
as  he  should  appoint,  and  bound  himself,  his  heirs,  executors,  and 
administrators  in  a  penalty  for  performance  :  On  his  dying  before 
his  wife,  without  issue  and  intestate,  it  was  holden  that  B.,  in  the 
character  of  administrator,  might  retain  assets  to  that  amount 
during  the  life  of  the  widow,  against  a  bond  creditor  who  sued  be- 
fore the  six  months  were  elapsed. 

Conversely,  the  executor  or  administrator  may  retain  (at  all 
events  in  equity)  for  debts  due  to  another  in  trust  for  him.  Thus, 
in  Cockroft  v.  Black}  where  the  testator,  before  marriage,  gave  a 
bond  to  a  trustee  for  his  wife,  to  leave  her  100^  at  his  death  if  she 
survived  him ;  Lord  King,  C,  held  that  she,  as  executrix  of  her 
husband,  might  retain  this  lOOL  so  due  to  her  trustee,  out  of  the' 
assets.  The  same  doctrine  was  acted  upon  by  Lord  Loughborough 
in  Franks  v.  Cooper,^  where  it  was  holden  that  an  administratrix 
might  retain  in  respect  of  a  bond  given  by  the  intestate  to  another 
person,  as  her  trustee,  to  secure  an  annuity  to  her ;  ^  and  by  Sir 
John  Leach,  V.  C,  in  Loomes  v.  Stotherd;^  in  which  last  case  his 
Honor  held,  that,  as  an  executor  may  retain  his  own  debt  or  the 
debt  of  his  trustee,  so  a  devisee  of  the  realty  may  retain  for  his 
own  specialty  debt,  or  the  debt  of  his  trustee.^ 

The  executor's  right  of  retainer,  under  an  obligation  made  to 
his  trustee,  has  also  been  recognized  in  the  Courts  of  Common 
Law.  Thus,  in  Roskelley  v.  Godolphin,^  a  husband,  on  marriage, 
gave  a  bond  to  trustees  conditioned  to  pay  3000L  to  the  wife,  if 
she  survived  him  :  The  husband  died,  leaving  a  daughter  and  the 
wife  living :  The  wife  administered  dwrante  minore  estate  of  the 
daughter  :  and  it  was  holden  by  the  Court  of  King's  Bench  that 
she  might  retain  for  the  money  due  on  the  bond.  So  in  Harriot 
V.  Thompson,''  a  husband,  prior  to  his  marriage,  gave  a  bond  to 
two  trustees  conditioned  to  leave  to  his  wife  400Z.  at  his  death : 
The  marriage  took  place,  and  he  afterwards  died,  having  appointed 
her  his  executrix  :    And  the  Court  of  Common  Pleas  held,  that  she 

1  2  p.  Wme.  293. 

2  4  Ves.  763. 

3  There  being  in  this  case  a  deiiciency  of  assets,.it  was  directed  that  a  yalue  should  be  set  on  the 

annuity  at  the  time  of  the  death  of  the  intestate,  not  including  the  arrears  since. 

4  1  Sim.  &  Stu.  461. 

5  See  further  on  the  right  of  the  heir  to  retain,  Player  v.  Foxhall^  1  Russ.  Chan  Ca.  538. 

6  Sir  T.  Eaymond,  483  ;  S.  0.  nom.  Boskellett  7.  Oodolphin,  Skinner,  214  :  S.  C.  nom.  RaokelUy  v. 

Godolphin,  2  Show,  403. 

7  Willes,  186. 
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might  retain  for  the  sum  due  on  the  bond,  and  plead  such  retainer 
to  an  action  brought  against  her  by  another  bond  creditor  of  the 
husband.  So  in  Loane  v.  Casey,^  a  widow,  who  was  sued  as 
executrix  of  her  husband,  was  allowed,  by  the  same  Court,  to  re- 
tain out  of  his  personal  assets  sufficient  to  answer  the  breach  of  a 
covenant  entered  into  by  her  husband,  previous  to  the  marriage, 
with  a  trustee  for  securing  a  provision  for  herself :  And  De  Grey, 
C.  J.,  said  that  Lord  Hardwicke  had  determined  to  the  same  effect 
in  the  case  of  a  child's  portion ;  and  that  wherever  an  executor 
had  a  right  to  a  sum  of  money,  whether  it  were  strictly  a  debt  due 
to  himself  or  nominally  to  another,  he  might  retain  it :  The  Chief 
Justice  also  mentioned  a  case  before  Eyre,  C.  J.,  where  a  widow 
executrix  was  allowed  to  retain  the  money  with  which  she  had  paid 
a  mortgage  on  her  jointure,  the  husband  having  covenanted  it  to 
be  free  from  incumbrances  ;  this  being  a  satisfaction  for  his  breach 
of  covenant. 

It  must,  however,  be  observed,  that  in  the  two  earlier  of  the  de- 
cisions at  law  above  stated,  the  Court  took  a  distinction  with  re- 
spect to  the  executor's  right  to  retain,  between  cases  where  the 
payment,  under  the  contract  with  the  trustee,  is  to  be  made  to  the 
party  seeking  to  retain,  and  those  in  which  the  payment  is  to  be 
made  to  the  trustee,  in  trust  for  the  executor  or  administrator. 
Thus,  in  Eoskelley  v.  Godolph'm,'^  Eaymond,  J.,  said,  that  if  the 
payment  had  been  to  he  made  to  the  trustees,  though  in  trust  for  the 
wife,  there  could  have  been  no  retainer.  So  in  Marriot  v.  Thomp- 
son, the  Court,  in  giving  judgment,  laid  down,  that  if  the  money 
in  the  condition  had  been  to  be  paid  to  the  trustees,  and  not  to  the 
executrix  herself,  she  could  not  in  that  case  have  retained. 

It  must  be  further  remarked,  that  where  the  corpus  of  the  trust 
money  is  to  be  paid  to  the  trustees,  in  trust,  not  to  pay  the  capital 
sum  to  the  executor  or  administrator,  but  to  provide  him  an  annu- 
ity by  means  of  the  interest  or  other  proceeds,  it  has  been  holden 
that  the  right  of  retainer  for  the  principal  sum  does  not  exist  at 
law :  Thus,  where  a  covenant  was  made  with  trustees  in  a  deed 
of  settlement  before  marriage,  that  the  executors  or  administrators 
of  the  intended  husband  should  pay  to  the  trustees  the  sum  of 

1  2  W.  Black.  965. 

2  Sir  T.  Eaym.  Hi. 
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to  an  order,  is  to  direct  every  creditor,  by  a  time  to  be  thereby 
limited,  to  send  to  such  other  party  as  the  Master  directs,  or  to  his 
solicitor,  to  be  named  and  described  in  the  advertisement,  the  name 
and  address  of  such  creditor,  and  the  fuU  particulars  of  his  claim, 
and  a  statement  of  his  acc'ount,  and  the  nature  of  the  security  (if  any) 
held  by  him ;  and  such  advertisement  is  to  be  in  the  form  set  out  in 
Schedule  V.  form  No.  I.  with  such  variations  as  the  circumstances  of 
the  case  require  ;  and  at  the  time  of  directing  such  advertisement,  a 
time  is  to  be  fixed  for  adjudicating  on  the  claims." 

And  Order  476,  that  "No  such  creditor  need  make  an  afii davit,  or 
attend  in  support  of  his  claims  (except  to  produce  his  security,  if 
any),  unless  he  is  served  with  a  notice  requiring  him  so  to  do  as 
hereinafter  provided "  by  Order  482.  Order  477  provides  that, 
"  Every  such  creditor  is  to  produce  before  the  Master,  the  security 
(if  any)  held  by  him,  at  such  time  as  is  specified  in  the  advertisement 
for  that  purpose,  being  the  time  appointed  for  adjudicating  on  the 
claims ;  and  every  creditor  is  required  by  notice  in  writing  to  be  given 
to  the  executor  or  administrator  of  the  deceased,  or  by  such  other 
party  as  the  Master  directs,  in  the  form  set  forth  in  schedule  V.  form 
No.  2,  is  to  produce  all  other  deeds,  and  documents,  necessary  to 
substantiate  his  claim  before  the  Master,  at  such  time  as  is  specified 
in  the  notice."  And  Order  478  that,  "  In  ease  a  creditor  neglects  or 
refuses  to  comply  with  the  next  preceding  order  (477),  he  is  not  to 
be  allowed  any  costs  of  proving  his  claim  unless  the  Master  other- 
wise directs."  When  the  claims  are  received  by  the  person  desig- 
nated in  the  advertisement,  Order  479  provides  that,  "  The  executor 
or  administrator  of  the  deceased,  or  such  other  party  as  the  Master 
directs,  is  to  examine  the  claims  sent  in  pursuant  to  the 
advertisement,  and  is  to  ascertain,  as  far  as  he  is  able,  to  which  of 
such  claims  the  estate  of  the  deceased  is  justly  liable."  And  Order 
480  that,  "  The  executor  or  administrator,  or  one  of  the  executors 
or  administrators,  or  such  other  party,  either  alone  or  jointly  with 
his  solicitor,  or  other  competent  person,  or  otherwise  as  the  Master 
directs,  is,  at  least  seven  clear  days  before  the  day  appointed  for 
adjudication,  to  file  an  affidavit  which  may  be  in  the  form  No.  3  in 
schedule  V.,  verifying  a  list  of  the  claims,  the  particulars  of  which 
have  been  sent  in,  pursuant  to  the  advertisement,  and  stating  to 
which  of  such  claims,  or  parts  thereof,  respectively,  the  estate  of 
the  deceased  is,  in  the  opinion  of  the  respondent,  justly  liable,  and 
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his  belief  that  such  claims,  or  parts  thereof  respectively,  are 
justly  due,  and  proper  to  be  allowed,  and  the  reason  for  such 
belief."  And  Order  481  that,  "  In  case  the  Master  thinks  fit  so  to 
direct,  the  making  of  the  affidavit  referred  to  in  Order  480,  is  to  be 
postponed  till  after  the  day  appointed  for  adjudication,  and  is  then 
to  be  subject  to  such  directions  as  the  Master  may  give."  Order 
482  provides  that,  "At  the  time  appointed  for  adjudicating  upon 
the  claims,  or  at  any  adjournment  thereof,  the  Master  may  alloTV 
any  of  the  claims,  or  any  part  thereof  respectively,  without  proof  by 
the  creditors,  and  may  direct  such  investigation  of  all  or  any  of  the 
claims  not  allowed,  and  require  such  further  particulars,  information 
or  evidence  relating  thereto,  as  he  thinks  fit,  and  may,  if  he  so  think 
fit,  require  any  creditor  to  attend  and  prove  his  claim,  or  any  part 
thereof;  and  the  adjudication  on  such  claims  as  are  not  then  allowed 
is  to  be  adjourned  to  a  time  to  be  then  fixed." 

Order  483  provides  that,  "  Notice  is  to  be  given  by  the  executor 
or  administrator,  or  such  other  party  as  the  Master  directs ; 

I.  To  every  creditor  whose  claim,  or  any  part  thereof  has  been 
allowed  without  proof  by  the  creditor,  of  such  allowance,  and  such 
notice  may  be  in  the  form  No.  4  in  Schedule  V. 

II.  And  to  every  such  creditor  as  the  Master  directs  to  attend  and 
prove  his  claim,  or  such  part  thereof  as  is  not  allowed,  by  a  time  to 
be  named  in  such  notice  (which  may  be  in  form  No.  5  in  schedule  V.), 
not  being  less  than  seven  days  after  such  notice,  and  to  attend  at  a 
time  to  be  therein  named,  being  the  time  to  which  the  adjudication 
thereon  has  been  adjourned ;  and  in  case  any  creditor  does  not  com- 
ply with  such  notice,  his  claim,  or  such  part  thereof  as  aforesaid,  is 
to  be  disallowed,  unless  the  Master  thinks  fit  to  give  further  time." 
And  Order  484  that,  "  A  creditor  who  has  not  before  sent  in  parti- 
culars of  his  claim,  pursuant  to  the  advertisement,  may  do  so  seven 
clear  days  previous  to  any  day  to  which  the  adjudication  is 
adjourned."  Order  485  provides  that  "After  the  time  fixed  by  the 
advertisement  no  claim  is  to  be  received  (except  as  before  provided 
in  case  of  an  adjournment)  unless  the  Master  thinks  fit  to  give 
special  leave  upon  application,  and  then  upon  such  terms  and  condi- 
tions as  to  costs  and  otherwise  as  the  Master  directs."  And  Order 
486,  that  "  Where  an  order  is  made  for  payment  of  money  out  of 
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An  executor  of  an  executor  is  entitled  to  retain,  out  of  the  assets, 
debts  due  from  the  testator,  either  in  his  own  right  or  as  the  execu- 
tor of  the  deceased  executor.^  So  where  a  bond  creditor  took  out 
administration  de  bonis  non  to  his  debtor,  and  died  before  he  had 
made  any  election  in  what  particular  effects  he  would  have  the 
property,  altered  by  retainer ;  it  was  held  that  the  executor  of  the 
creditor,  in  accounting  for  the  assets  of  the  debtor,  might  deduct 
the  debt.2 

But  it  was  lately  held,^  that  the  administrator  cum  testamento 
annexo  of  a  deceased  executor,  in  accounting  for  the  executor's  re- 
ceipts of  the  assets,  was  not  entitled,  by  way  of  discharge,  to  the 
amount  of  a  debt  owing  from  the  testator  to  the  executor  jointly 
with  another  person  as  partner,  the  executor  having  predeceased 
such  partner,  without  having,  in  point  of  fact,  done  any  act  in  the 
exercise  of  his  right  of  retainer.  It  was  not,  however,  at  all 
questioned  in  this  case,  but  indeed  conceded  by  the  Court  (Wigram, 
V.  C.)  that  one  of  two  partners  to  whom  a  debt  is  due,  being  made 
an  executor,  might  retain  that  debt.  But  it  was  ruled  that  if  such 
an  executor  dies,  so  that  the  interest  in  the  debt  wholly  devolves 
on  his  surviving  partner,  the  right  of  retainer  ceases,  and  cannot 
be  exercised  as  the  representative  of  the  executor. 

In  case  a  married  woman  be  executrix,  the  husband  may  retain, 
if  the  testator  was  indebted  to  him,  or,  which  is  the  same  thing, 
to  the  wife  before  marriage.*  So  it  seems  clear  that  if  the  hus- 
band be  executor,  he  may  retain  for  a  debt  contracted  by  the  tes- 
tator with  the  wife  dum  sola.^ 

It  is  clear,  as  there  has  already  been  occasion  to  show,  that  an 
executor  de  son  tort  cannot  retain  for  his  own  debt,  even  of  a  supe- 
rior degree  to  that  upon  which  he  is  sued.  There  is,  indeed,  one 
exception  to  this  rule :  for  a  party  who,  by  stat.  43  Eliz.  c.  8,  be- 
comes executor  de  son  tort,  in  consequence  of  a  gift  to  him  of  the 

1  Hopton  V.  Dryden,  Free.  Ch.  180  ;  Thompson  v.  Grant,  1  Russ.  Chan.  Ca.  540,  in  rwtie :  But  not 

the  executor  of  one  of  several  executors,  one  or  more  of  whom  is  still  living  ;  Free.  Ch.  181 

2  Weeks  v.  Gore,  3  F.  "Wms.  184,  note  to  Croft  v.  Pike,  in  which  latter  case  a  point  arose,  but  was  not 

decided,  viz.,  whether  "if  adebtor  dies,  having  made  his  creditor  executor,  and  then  the  executor 
die.s,  having  intermeddled  with  the  goods,  but  before  probate,  and  before  any  election  made,  his 
executor  can  retain. 

3  Burge  v.  Brutton,  2  Hare,  373. 

4  Toller,  369. 

B  Prince  v.  Mowson,  1  Mod.  208 ;  2  Mod,  61. 
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intestate's  effects  by  ain  administrator  who  has  obtained  the  grant 
fraudulently,  is,  by  the  express  provision  of  that  act,  allowed  to 
retain.^ 

If  the  same  person  be  the  personal  representative  both  of  the 
creditor  and  of  the  debtor,  he  may  retain  out  of  the  effects  of 
which  he  is  possessed  as  the  representative  of  the  debtor  to  satisfy 
the  debts  due  to  him  as  the  representative  of  the  creditor.^ 

If  there  are  two  joint  and  several  obligors,  and  one  of  them  dies, 
having  made  the  obligee  his  executor,  in  such  case  the  obligee,  if 
he  has  not  received  satisfaction  out  of  the  assets  of  the  deceased 
obligor,  may  sue  the  survivor ;  for,  being  jointly  and  severally 
bound,  he  may  sue  which  of  them  he  pleases,  and  though  the 
debt  be  one,  yet  the  obligations  are  several ;  and  no  assets  appear 
of  the  value  of  the  debt  to  retain ;  and  there  might  be  a  judg- 
ment against  which  he  could  not  retain.^ 

So  if  the  obligor  appoint  the  obligee  his  executor,  and  there 
are  no  assets  out  of  which  he  may  retain,  the  obligee  may  sue  the 
heir  if  he  is  bound.* 

If  two  are  jointly  bound  in  an  obligation,  the  one  as  principal, 
and  the  other  as  surety,  and  on  the  principal's  death  the  surety 
becomes  his  personal  representative,  and  on  forfeiture  of  the  bond 
discharges  the  debt ;  it  has  been  held,  that  he  cannot  retain  :  for, 
by  joining  in  the  bond  with  the  principal  it  became  his  own  debt.^ 
Yet  in  such  case  it  should  seem  that  he  might  retain  for  the  money 
piaid,  as  constituting  a  simple  contract  debt.^  Indeed,  in  Bathurst 
V.  De  la  Zouch,''  where  the  executor  had  become  bound  with  his 
testator  in  a  bond  for  another  person,  Lord  Bathurst,  C,  held 
that  the  executor  was  entitled  to  retain  out  of  the  testator's  estate 
the  whole  of  what  was  due  on  the  bond. 

Damages  which  in  their  nature  are  arbitrary,  such  as  damages 
founded  on  tort,  cannot  be  retained.^ 

1  Com.  Dig.  tit.  Administrator,  (C.  3)  ;  Wentw.  Oft.  Ex.  Oh.  14,  p.  336, 14th  ed.  !  Vernon  v.  Curtis, 

2  H.  Black.  26,  note  (b)  ;  Toller,  366. 

2  Burnet  v.  Dixe,  1  Roll.  Abr.  922  :  Exors.  (L.)  2  ;  S.  C.  semble  nom.  Burdet  v.  Puc,  2  Brownl.  60  ; 

Fryer  v.  Gildridge,  Hob.  10  ;  Thompson  v.  Cooper,  1  Coll.  85. 

3  Crosse  v.  Cocke,  3  Keb.  116 ;  Cook  v.  Cross,  2  Lev.  73,  S.  0.  semble,  1  Freem.  49,  60 ;  3  Bac.  Abr. 

10,  tit.  Exors.  (A.)  9. 

4  Wanhford  v.  Wankford,  1  Salk.  804. 

6  Jnon.,  Godb.  149,  pi.  194  ;  4  Leon,  238,  pi.  362. 

6  Toller,  298.        7  2  Diok.  460. 

8  Loane  v.  Casey,  2  W.  Black.  968,  by  Blackstone,  J. 
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Where  there  are  co-executors  or  co-administrators,  each  being  & 
creditor  of  the  deceased,  the  one  cannot  retain  for  his  own  debt  to 
the  prejudice  of  the  other ;  for  several  joint  executors  or  admiais-' 
trators  are  considered  but  as  one  person  in  law ;  the  possession  of 
one  is  the  possession  of  the  other ;  the  receipt  of  one  is  the  receipt 
of  the  other ;  and,  therefore,  the  retainer  of  one  must  be  coiisid- 
ered  as  the  retainer  of  the  other,  and  must  ensure  for  their 
mutual  benefit,  in  the  discharge  of  the  debts  of  both  in  propor- 
tion.^ 

In  Kent  v.  Pickering,^  where,  in  a  creditor's  suit,  a  balance  had 
been  found,  by  the  Master's  report,  to  be  jointly  due  from  two 
executors  to  their  testator's  estate,  aiid  one  of  the  executors  was  a 
creditor,  it  was  held  by  Lord  Langdale,  M.  E.,  that  such  executor 
had  a  right  to  retain  his  debt  out  of  the  assets  consisting  of  the 
balance  due  from  himself  and  his  co-executor. 

It  should  seem  that  an  executor  or  administrator  may  retain  for 
a  debt  due  to  himself,  though  it  may  be  more  than  six  years  old ; 
for  as  an  executor  may  pay  a  debt  to  another  though  he  might 
have  pleaded  the  Statute  of  Limitations,  why  may  he  not  pay  him- 
self ?^  In  Hopkinson  v.  Ledch,^  Sir  John  Leachj  V.  C,  Was  of 
opinion  that  the  executor  might  retain  in  such  a  case  :  But  his 
Honor  directed  the  opinion  of  a  Court  of  Law  be  taken.  The 
right  to  retain  has  been  lately  confirmed  in  Stahlschmidt  v.  LetL^ 

It  is  held  to  be  optional  in  an  executor  or  administrator,  either 
to  plead  a  retainer  of  a  debt  due  to  him,  or  give  it  in  evidence  on 
a  plea  of  plene  administravit.^ 

An  executor  has  a  right  to  retain  a  debt  barred  by  the  Statute 
of  Limitations. 

Where  the  personal  estate  of  a  testator  is  exhausted,  has  the 
executor  in  Upper  Canada  a  right  to  retain  such  a  debt  out  of  the 
proceeds  of  real  estate  ?  ^ 

1  Chapman  v.  Turner,  11  Vin.  Abr.  72,  tit.  Exors.  (D.)  2  ;  S.  C.  9  Mod.  268. 

2  2  Keen,  1.  u  . 

3  But  see  Shewen  v.  Var^denhorst,  1  Buss.  i&  M.  3i9  ;  2  Russ.  &  M.  75. 

4  7  May,  1819,  M.S. ;  kad.  Prao.  683,  2nd  ed. 

5  1  Sm,  &  G.  415. 

6  Bond  V.  Green,  1  Brownl.  75 ;  Plwner  v;  Manhamt,  3  Burr.  1380,  1385 ;  Loane  v.  Cosej/,  2  W. 

Black.  965. 

7  Crooks  V.  Crooks,  4  Grant,  615. 
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jA.  wpijiaij  possessed  of  real  estate  sold  the  saiae,  Jier  liusl)^nd 
joining  in  the  conveyance  thereof,  9,)id  reeeiying  to  his  own  use  the 
purchase  money  :  in  consideration  of  which  he  agreed  to  settle  on 
.the  wife  certain  other  property  which  he  held  undej:  lease  with  the 
right  of  purchase,  and  the  lease  was  accordingly  assigned  to  a 
trustee  for  the  use  of  the  wife,  the  husband  at  the  time  promising 
to  pay  the  amount  agreed  to  be  paid  for  the  purpose  of  obtaining 
the  conveyance  of  the  fee  : — the  husband  having  died,  and  his  es- 
>tate  being  in  the  course  of  administration  in  the  Court  of  Chancery, 
and  his  widow  having  brought  a  claim  into  the  Master's  office  for  the 
amouiit  necessary  to  procure  the  conveyance  of  the  fee :  Held,  on 
appeal  from  the  Master's  report,  that  the  Master  had  properly  re- 
ceived parol  evidence  to  establish  such  claim  of  the  widow.'^  Per 
^pr,agge,  V.  ;C. :  "  Jn  Clifford  v.  Tuwrell,^  before  Sir  J.  S.  Knight 
Bruce,  it  was  proved  by  parol  that  the  payment  of  an  annuity,  and 
the  providing  a  house,  formed  part  of  the  consideration  for  the 
assignment  of  a  lease  of  a  farm,  and  the  purchase  of  farm  stock  and 
furniture ;  the  assignment  itself  stating  a  consideration,  but  not 
stating  the  annuity  and  house  as  any  part  of  the  consideration  ; 
and  the  Vice  Chancellor  decreed  specific  performance  as  to  the 
.finpuity  and  house.  I  think  that  case  governs  this."  Where  an 
executor  of  a  creditor  is  also  administrator  or  executor  of  such 
(Creditpr's  debtor,  the  right  of  retainer  arises  where  there  are  any 
assets,  and  he  will  be  assumed  to  have  exercised  such  right  with- 
out any  actual  act  of  appropriation  being  established,  and  though 
his  claim  would  otherwise  be  barred  by  the  Statute  of  Limitations. 
The  irightof  retainer  out  of  legal  assets  applies  to  equitable  as  well 
as  to  legal  debts,  especially  in  a  case  where  there  is  no  competition 
P(f  creditors.  Where  a  member  of  a  partnership  whose  accounts 
the  Master  was  directed  to  take,  was,  by  order,  made  a  party  in 
,the  Master's  office,  but  on  subsequent  enquiry  it  appeared  that  all 
liability  on  his  part  was  barred  by  the  Statute  of  Limitations,  the 
;Master,  on  the  application  of  the  party  added,  discharged  his  for- 
jaer  order,  holding  that  he  was  not  a  necessary  or  proper  party, 
and  that  all  partnership  accounts  reqi^ired  to  be  taken  could  be 
taken  in  his  absence.^ 

1  Boss  V.  Mason,  9  Grant,  668. 

2  1  r.  &  C.  Oh.  138. 

SKiine  v.  Klime,  3  Chs.m.  R.  161. 
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Executorl  finding  it  impossible  to  wind  up  the  estate  of  the  tes- 
tator so  long  as  certain  partnership  accounts  remained  unsettled, 
became  personally  liable  to  the  surviving  partner  for  the  payment 
of  a  sum  supposed  to  be  equal  to  his  share  in  the  estate,  and  he, 
thereupon,  released  to  them  all  his  interest  in  the  partnership  es- 
tate, which  was  by  them  wound  up  and  the  proceeds  applied  in 
liquidation  of  the  testator's  debts.  On  a  reference  to  the  Master, 
this  arrangement  was  found  beneficial  to  the  testator's  estate,  and 
.the  same  was  so  declared  by  the  Court,  and  the  executors  were 
held  to  be  entitled  to  a  first  charge  on  the  proceeds  of  the  estate 
for  the  moneys  paid  by  them  to  the  surviving  partner,  and  for 
what  they  still  owed  him  on  their  personal  obligation.^  An  execu- 
tor has  a  right  to  retain  a  debt  barred  by  the  Statute  of  Limita- 
tions.^ Qumre :  Where  the  personal  estate  of  a  testator  is 
exhausted,  has  the  executor  a  right  to  retain  such  a  debt  out  of 
the  proceeds  of  the  real  estate  ?  ^ 


Claim  by  Judgment  Creditor. 

The  claim  of  a  judgment  creditor*  is  supported  by  the  produc- 
tion of  an  examined  and  verified  copy  of  the  judgment ;  but  gen- 
erally it  is  sufficient  to  support  the  claim  by  an  affidavit,  that  in  or 

as  of term,  in  the  year ,  I  recovered  a  judgment  by 

confession  in  her  Majesty's  Court  of ,  against ,  the 

testator,  for  the  penalty  of  a  bond  bearing  date,  &c.,  and  executed, 

&c.,  by  the  testator  to  me,  in  the  penal  sum  of  £ conditioned 

for  payment  to  me  of  the  sum  of  £ ,  with  interest  at. 

per  cent. ;  and  the  affidavit  concludes,  that  the  whole  of  the  said 

principal  sum  of  £ and  interest  is  now  due  and  owing  to  me 

from  the  estate  and  effects  of  the  said  testator,  and  for  payment 

whereof,  I,  the  said ,  have  no  other  security  than  the  said 

judgment.  The  affidavit  is  varied  according  to  the  nature  of  the 
original  debt.  It  is  not  necessary  that  a  judgment  or  a  decrfee 
should  be  revived  for  the  purpose  of  the  debt  being  proved.^ 


1  Harrison  v.  Patterson,  11  Grant,  106. 

2  Crooks  V.  Crooks,  4  Grant,  615. 

3  IbU. 

i  Derbyshire  &  S.  R.  Co.  v.  Bainirwge,  16  Beav.  146  ;  Bennett  v.  Powell,  3  Drew.  326  ;  Peavan  T. 

Oxford,  3  S.  &  G.  11 ;  Beeee  v.  Taylor,  5  De  G.  &  S.  480. 
5  Mildred  v.  Robinson,  19  Ves.  587. 
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In  a  suit  to  administer  the  estate  of  a  testator,  jd^ments  ob- 
tained against  his  executors  are  payable  according  to  their  respec- 
tive dates  out  of  legal  assets.^ 

A  more  detailed  consideration  of  debts  due  on  judgments  will  be 
made  when  the  subject  of  Foreclosure  is  reached. 

A  claim  brought  in  for  a  bond  debt^  is  supported  by  af&davit, 
which,  after  setting  forth  the  name  and  description  of  the  creditor, 
and  the  nature  of  his  original  debt,  whether  special  or  otherwise, 
and  that  the  testator  was  in  his  lifetime,  and  at  the  time  of  his 

death,  justly  and  truly  indebted  unto  me  in  the  sum  of  £ 

for  money  lent  and  advanced,  or.  for  goods  sold  and  delivered,  or  as 

the  case  may  be,  proceeds  as  follows  : — for  securing  the  repayment 

,  whereof,  with  interest,  the  said  testator  made  and  executed  a  bond 

or  obligation  in  writing,  bearing  date  the day  of ,  in 

the  penal  sum  of  £ conditioned  for   the   payment   to  me, 

,  my  executors,  administrators,  and  assigns,  of  the  sum 

of  £ ,  with  interest,  on  the day  of And  con- 
cludes, that  the  whole  of  the  said  principal  sum  of  £ ,  and 

interest,  is  now  due  and  owing  to  me  from  the  estate  and  effects  of 
the  said  testator,  and  for  payment  whereof  I  have  no  other  secu- 
rity than  the  said  bond. 

It  was  not  the  practice  in  the  Master's  offices  in  England  to  re- 
quire proof  of  the  consideration  for  which  the  bond  was  given,  as 
in  the  case  of  simple  contract  debts,  unless  a  case  of  suspicion 
against  the  bond  was  raised.^  If  strict  proof  is  required,  the  exe- 
cution of  the  bond  is  proved.*  Under  a  decree  in  a  suit  by  a  bond 
creditor  on  behalf  of  himself  and  the  other  creditors  on  the  estate, 
the  executor  may,  in  the  Master's  office,  impeach  the  validity  of 
the  bond  upon  grounds  which  were  not  in  issue  in  the  cause  at  the 
hearing.* 

Interest  on  a  bond  debt  is  computed  after  the  rate  of  interest 
covenanted  to  be  paid.     If,  instead  of  a  given  per  centage  being 

1  Dollond  V.  Johnson,  2  Sma.  &  G.  301, 

2  Wlien  a  bond  debt  is  barred  by  3  &  4  W.  IV.  o.  42,  see  Eoddam  v.  Morley,  2  E.  &  J.  336. 
8  kundell  v.  Lord  Rivera,  1  Phill.  90 :  Whitaker  v.  Wright,  2  Hare,  310. 

i  Rimdell  v.  Lord  Rivers,  1  Phill.  90. 
6  Whitaker  v.  Wright,  2  Hare  310. 
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mentioned  j^he  bond,  it  is  conditioned  to  pay  legal  interest,  that 
is  considered  to  mean  6  per  cent.  If  the  bond  mentions  6  per 
cent.,  but  a  subsequent  agreement  or  understanding  has  been  en- 
tered into  to  reduce  or  increase  the  rate  of  interest,  and  the  same 
is  proved,  anoHhe  fact  corroborated  by  the  payments  agreeing 
with  the  reduced  rate  of  interest,  the  interest  will  be  computed 
after  such  reduced  or  increased  rate.  In  calculating  interest  on  a 
bond  debt,  the  computation  may  be  continued  until  the  principal 
.and  interest  reach  to  the  amount  of  the  penalty,^  but,  generally, 
interest  cannot  go  beyond  the  penalty.^ 

If  a  claim  is  brought  in  for  a  bill  of  exchange,  the  af&davit,  after 
stating  thart  the  testator  was,  at  the  time  of  his  death,  truly  in- 
debted to  me,  proceeds  that  the  estate  of  the  said  testator  is  still 
justly  and  truly  indebted  to  me,  upon  and  by  virtue  of  a  certain 
bill  of  exchange,  bearing  date,  &c.,  drawn  by  me  upon  the  testator, 

and  accepted  by  the  testator  in  the  sum  of  £ ,  payable  to 

me  or  my  order, months  after  the  date  thereof.  The  affida- 
vit concludes,  that  the  creditor  has  not  received  anything,  or  states 
what  he  has  received,  and  that  he  has  not  any  other  security.  If 
insisted  upon,  the  testator's  handwriting  to  the  bill  of  exchange 
must  be  proved.  A  claim  brought  •in  for  the  amount  due  on  a 
promissory  note  is  supported  by  an  affidavit  to  the  same  effect  as  a 
claim  for  a  bill  of  exchange,  excepting  as  to  verbal  alteration.  In- 
terest is  calculated  on  each  of  these  securities  from  the  time  when 
the  bill  or  note  became  payable,^  unless  any  other  time  is  men- 
tioned. 

If  a  claim  is  brought  in  by  a  banker,  the  affidavit  states  that 

some  time  previous  to ,  the  testator  opened  an  account  with 

,  of  the  city  of ,  bankers.     That  on  the day  of 

,  the  testator's  pass-book  was  made  up  and  sent  to  him,  or 

settled,  or  as  the  case  may  be  ;  that  the  sum  of  £ was  then 

due  upon  the  balance  of  account  for  principal  and  interest,  and 
that  the  same  now  remains  due.  If  subsequent  deahngs  have 
taken  place  since  the  settlement  of  the  account,  the  affidavit  states 
the  particulars  in  a  schedule,  and  verifies  the  same  by  swearing, 

1  Sharp  V.  Barl  of  Scarborough,  3  Ves.  667. 

2  Knight  v.  Maclean,  3  Bro.  0.  C.  490  ;  Clarke  v.  Lord  Abingdon,  17  Ves.  106  ;  Jew  v.  Wiwterton, 

3  Bro.  C.  0.  489.    As  to  interest  being  allowed  beyond  the  penalty,  see  Principles  of 'Equity,  163. 

3  Lithgow  v.  Lyon,  Cooper,  29. 
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that  I,  the  deponent,  have  in  a  schedule  to  my  af6.da-vit  set  forth  a 
true  and  particular  account  of  all  and  singular  the  sum  and  sums 
of  money  paid  by  or  on  account  of  the  said  testator  to  the  bankers, 
and  received  by  them  respectively  as  his  bankers  or  otherwise  from 

the  said  testator,  or  on  his  account,  from  the day  of , 

and  that  the  sum  of  £ is  now  due  and  owing  to  me  and  my 

said  partners  from  the  estate  of  the  said  testator,  upon  the  balance 

■of  account  for  principal  and  interest  to  the ;  and  then  follows 

the  nsnal  denial  of  mot  having  received  anything  or  any  security. 
The  sche&ule  of  the  account  is  annexed  to  the  affidavit,  and  verified. 
The  affidavit  is  made  by  one  of  the  bankers.  The  banker's  pass- 
'book  is  sometimes  proved  by  affidavit,  as  showing  a  true  statement 
'of  the  account.  If  interest  is  charged,  the  custom  should  be 
proved,  or  that  the  debtor  in  a  previous  settled  account  recognized 
the  claim  for  interest. 

If  a  claim  is  brought  ia  by  a  simple  contract  creditor^  for  goods 
sold  and  delivered,  or  for  work  and  labour  done,  or  for  work,  la- 
■bour,  .ea,re,  diligence  and  attendance,  the  affidavit  states  that  the 
testator  was  justly  and  truly  indebted  to  me  for  the  same,  and  that 
his  estate  still  remains  indebted,  and  "that  I  have  not  received  any- 
thing, nor  have  I  any  security.  The  affidavit  also  proves  the  de- 
livery of  the  goods,  &c.,  and  also  contains  a  bill,  or  detailed 
account,  df  what  is  due,  which  is  verified  by  the  affidavit ;  and  the 
creditor  swears  that  the  prices  therein  charged  are  fair  and  reason- 
able, and  such  as  are  usual  and  customary  in  the  same  trade  or 
business,  and  conclndes  that  the  whole  remains  due,  and  that  the 
creditor  has  no  security  for  the  same. 

If  the  creditor  is  dead,  the  claim  is  brought  in  by  his  executor  or 
administrator,  and  in  addition  to  the  usual  matter,  the  affidavit 

states  the  death  of  the  creditor;  that  he  made  a  will,  dated , 

and  appointed .'his  execiitor ;  and  that  the  same  has  been 

-"duly  proved  in  the  Surrogate  Court  of :  or  if  the  .creditor 

made  no  will,  that  he  died  intestate,  and  that  administration  has 
been  granted,  &c.  In  support  of  this,  the  probate  of  the  will,  or 
letters  of  administration,  are  produced.  The  executor  swears  that 
'he 'has  not  received  anything,  and  that  he  believes  that  the -testator 

1  A  foreign  judgment  only  constitutes  a  simple  contract  debt ;  Wilson  v.  Sunsaney,  18  Beav.  29  3 
Where  a  breach  of  trust  constitutes  a  simple  contract  4ebtf -And  ^ivitipre .  Jiot,  Bee  priitc|p^s  of 
Equity,  623. 
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or  intestate  did  not  receive  anything  in  his  lifetime.  If  the  execu- 
tor is  unable  to  prove  the  debt  and  the  reasonableness  of  the 
charges,  some  other  competent  person  must  do  it. 

If  a  claim  is  brought  in  by  the  assignee  of  a  bankrupt  or  insol- 
vent, the  bankrupt  or  the  insolvent  makes  an  affidavit  that  the  debt 
is  due,  and  that  he  has  not  received  anything,  nor  to  the  best  of 
his  belief  have  his  assignees  or  any  other  person.  The  assignees 
should  join  in  this  affidavit,  and  state  that  they  have  not  received 
anything. 

If  a  claim  is  brought  in  by  a  person  to  whom  a  security  or  debt 
has  been  assigned,  the  assignment  is  proved  and  produced.  If 
a  creditor  is  abroad,  the  debt  may  be  proved  by  any  competent 
person. 

In  Paynter  V.  Houston,^  under  the  usual  decree  for  account  in 
a  creditor's  suit,  the  Master  refused  to  receive  the  claim  of  the 
surviving  partners  of  the  testator  for  a  debt  due  from  him  to  them 
on  his  separate  account.  On  a  motion,  the  Lord  Chancellor 
thought  the  Master  ought  to  receive  the  claim. 

It  will  be  convenient  here  to  examine  the  rules  'of  priority  in 
which  the  various  claims  against  an  estate  should  be  fixed  by  the 
report  and  paid  by  the  Court  out  of  the  assets  of  the  estate.  This 
is,  of  course,  a  matter  of  very  little  consequence  where  it  turns  out 
that  the  estate  is  sufficient  to  pay  all  the  charges  against  it  with 
costs,  commission,  and  interest ;  but  as  this  can  seldom  be  cer- 
tainly known  until  it  is  completely  administered,  it  is  necessary 
that  the  order  in  which  the  debts  proven  before  the  Master  are  to 
be  paid  should  be  ascertained  and  fixed  by  his  report. 

The  law  on  this  subject  is  simplified  by  the  Act  to  amend  the  law 
of  Property  and  Trusts  in  Upper  Canada,^  in  the  cases  of  the 
estates  of  persons  dying  after  the  date  of  its  passage.  It  declares 
that  "  On  the  administration  of  the  estate  of  any  person  dying 
after  the  passing  of  this  Act,  in  case  of  a  deficiency  of  assets, 
debts  due  to  the  Crown,  and  to  the  executor  or  administrator  of 


1  3  Mer.  297 

2  29  Tic.  0.  28j  a.  28,  assented  to  18  Sept.  1866. 
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the  deceased  person,  and  debts  to  others,  including  therein  respec- 
tively debts  by  judgment,  decree  or  order,  and  other  debts  of 
record,  debts  by  specialty,  simple  contract  debts,  and  such  claims 
for  damages  as  by  statute  are  payable  in  like  order  of  administra- 
tion as  simple  contract  debts — shall  be  paid  pari  passu,  and  with- 
out any  preference  or  priority  of  debts  of  one  rank  or  nature  over 
those  of  another  ;  but  nothing  herein  contained  shall  prejudice  any 
lien  existing  during  the  lifetime  of  the  debtor  on  any  of  his  real  or 
personal  estate."  But  as  many  cases  may  arise  where  adminis- 
tration is  sought  of  the  estate  of  a  person  dying  before  18th  Sep- 
tember, 1865,  it  will  be  necessary  to  consider  the  rules  as  to 
priority  without  regard  to  this  Statute.  This  will  involve  a  con- 
sideration of  the  difference  between  legal  and  equitable  assets. 

Legal  assets  are  such  descriptions  of  property  belonging  to  the 
testator  or  intestate  as  may  be  reached  by  an  execution  at  law, 
and  such  as  a  creditor,  sueing  the  executor  in  an  action  at  law  for 
a  debt  due  from  the  testator,  might  bring  forward  in  evidence  as 
an  issue  joined  on  the  executor's  plea  of  plene  administravit. 

A  most  important  distinction  exists  with  respect  to  the  adminis- 
tration of  the  two  kind  of  assets,  legal  and  equitable.  If  they  are 
legal,  they  must  be  administered  by  the  executor  or  administrator 
of  the  deceased  in  a  due  course  of  administration,  having  regard  to 
the  rules  of  priority  among  creditors.  But  if  the  assets  in  the  hands 
of  an  executor  are  equitable,  then,  although  the  precedence  in  pay- 
ment of  debts  to  legacies  must  be  respected,  yet,  as  among  credi- 
tors, the  assets  must  be  applied  in  satisfaction  of  all  the  claimants, 
pari  passu,  without  any  regard  to  the  priority  in  rank  of  one  debt 
to  another.  The  principle  of  this  distinction  is,  that  in  natural 
justice  and  conscience,  and  in  the  contemplation  of  a  Court  of 
Equity,  all  debts  are  equal,  and  the  debtor  is  equally  bound  to 
satisfy  them  all,  whether  by  specialty  or  simple  contract :  There- 
fore, since  a  claimant  upon  equitable  assets  is  under  the  necessity 
of  going  to  a  Court  of  Equity  in  order  to  reach  them,  that  Court 
will  act  only  according  to  the  rule  of  doing  justice  to  all  creditors, 
without  any  distinction  as  to  priority.^ 

1  Plwnket  T.  Penson,  2  Atk.  291. 
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It  must  be  observed  that  the  true  test,  as  to  whether  th^  assetfi 
are  legal  or  equitable,  is  not  whether  the  executor  or  administra- 
tor, but  whether  the  claimant  can  reach  them  without  resorting  to 
a  Court  of  Equity.  It  is,  therefore,  difi&eult  to  understand  why 
the  equity  of  redemption  of  a  term  for  years  should  have  been 
held  to  be  equitable,  and  not  legal  assets  in  the  hands  of  an  execu- 
tor or  administrator ;  for  although  the  mortgage  is  forfeited  at  law, 
and  the  whole  estate  thereby  vested  in  the  mortgagee,  and  the 
right  of  redemption  is  merely  equitable  property  at  the  time  of  the 
death  of  the  testator  or  intestate,  yet  it  is  a  right  which  comes  to 
the  executor  or  administrator  as  part  of  the  personal  estate,  and 
for  which  it  can  hardly  be  doubted  he  would  at  this  day  be  charge- 
able on  an  issue  of  plene  administravit.  However,  Sir  Joseph  Jekyll 
delivered  his  opinion,  after  great  deliberation,  in  the  case  of  The 
Creditors  of  Sir  Charles  Cox,^  that  it  was  only  equitable  assets  : 
And  Lord  Hardwicke  held  accordingly  in  the  case  of  Hartwell  v. 
C  hitters.^ 

This  difficulty  as  to  equities  of  redemption  was  ^em.oyed  19  this 
country  by  12  Vic.  c.  73,^  which  provided  that  "  the  Sheriff  or 
other  officer  to  whom  any  writ  of  fieri  facms  against  the  lajp.ds  and 
tenements  of  any  mortgagor  of  real  estate  is  directed,  may  seize  pr 
take  in  execution,  sell  and  convey  (in  like  manner  as  any  other 
real  estate  might  be  seized  or  taken  in  execution,  sold  and  con- 
veyed) all  the  legal  and  equitable  interest  of  such  mortgagor  in  the 
mortgaged  lands  and  tenements":  —  an  equity  of  redemption, 
therefore,  is  now  clearly  a  legal  asset.* 

It  appears,  notwithstanding,  to  be  the  better  opinion  at  this  day 
that  equities  of  redemption  are  not  necessarily  equitable  assets.^ 
And  in  the  view  of  an  eminent  writer,^  the  more  accurate  state- 
ment of  the  doctrine  is,  that  legal  assets  are  such  as  come  into  the 
hands  and  power  of  an  executor  or  administrator,  or  such  as  he  is 
entrusted  with  by  law,  virtute  officii,  to  dispose  of  in  the  course  of 

1  3  p.  Wms.  342.    It  is  said  in  the  note  by  Mr.  Cox,  3  P.  Wms.  344,  that  itappealBifrom  the  Reg.  lab. 

that  the  point  was  not  in  fact  determined  ;  but  it  seems  ^unquestionable  that  the  Master,  of  the 
Rolls  delivered  a  solemn  opinion  that  the  equity  ofiredemiption  was  equitslble  assets. 

2  Ambl.  308. 

3  See  Con.  Stat.  U.  C.  c.  22,  s.  257. 

4  This  Act  however,  ajjplies  only  where  the  execution  is  against  the  mortgagor  himself,  and  on  an  ex- 

ecution issued  against  his  lands  :  B.  U.  C.  v.  Br<mgh,  2  E.  &  A.  Rep.  95  ;  and  see  Be  Kenan, 
post. 

5  See  2  Jarman  on  Wills,  545  ;  Stoiy  on  Equity,  c.  9,  s.  551,  note'(l). 

6  Stoiy  on  Equity,  c.  9,  s.  551. 
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administration ;  or,  in  other  -words,  whatever  an  executor  or  ad- 
ministrator takes,  qua  executor  or  administrator,  or  in  respect  to 
his  office,  is  to  be  considered  as  legal  assets.  So,  in  the  recent 
case  of  Gook  v.  Gregson,'^  Eindersley,  V.  C,  (applying  the  test 
■whether  the  executor  or  administrator  would  take  simply  virtute 
ffficii)  held  that  an  equity  of  redemption  in  a  sum  of  money 
charged  on  a  real  estate  was  legal  assets  :  And  his  Honor  said 
that  he  thought  the  cases  above  cited  as  to  mortgages  for  terms  for 
years  could  not  be  supported. 

Accordingly,  in  Wilson  v.  Fielding,^  it  was  adjudged  by  Lord 
Macclesfield  that  personal  assets  as  a  lease  for  years,  a  bond,  or 
the  grant  of  an  annuity,  in  a  trustee's  name,  should  be  applied  as 
legal  assets  in  a  due  course  of  administration,  although  a  creditor 
could  not  come  at  them  without  the  aid  of  a  Court  of  Equity : 
And  the  same  law  has  been  laid  down  by  Sir  Joseph  Jekyll  in  The 
Case  of  Sir  Charles  Cox's  Creditors.^ 

With  respect  to  that  portion  of  the  property  in  the  hands  of  an 
executor  or  administrator  which  consists  of  the  proceeds  of  the 
sale  of  real  estate,  it  is  now  fully  settled  that  such  proceeds  are 
equitable  and  not  legal  assets.  In  some  of  the  older  cases,  in- 
deed, it  has  been  holden  that  where  land  is  devised  to  executors 
for  the  payment  of  debts  and  legacies,  or  is  devised  to  be  sold  by 
executors,  or  devised  to  executors  to  be  sold  for  that  purpose,  the 
proceeds  arising  from  the  sale  are  legal  assets  :  *  But  later  cases 
have  completely  established  that  in  all  cases  they  constitute  merely 
equitable  assets.®  In  Clay  v.  Willis,^  A.  mortgaged  lands  in  fee 
to  B.  and  Co.,  with  a  power  of  sale  upon  trust,  to  repay  themselves 
the  moneys  advanced,  &c.,  and  to  pay  over  the  surplus  to  A.,  his 
executors,  and  administrators.  Before  any  sale  was  made,  A.  died, 
having  devised  all  his  real  and  personal  property  to  C.  and  D. 

1  June  7, 1856  ;  20  Jiir.  510. 

2  2  Vera.  768.    It  should  aeem,  by  the  report  of  thi.5  case  in  30  Mod.  427,  that  Lord  Macclesfield,  at 

this  period,  altogether  denied  the  doctrine  of  administering  equitable  assets  pari  passu.    This 
case  was  cited  laefore  Lord  Hardwicke  in  Hartwell  v.  Chitters,  ubi  supra. 

3  3  P.  Wms.  342. 

4  Girling  v.  Lee,  1  Vem.  63,  Cutterbaek  v.  Smith,  Prec.  Chanc.  127.  Bickham  v.  Freeman,  Prec. 
Chanc.  136.  Anon.,  2  Vem.  133.  Greaves  v.  Powell,  2  Vern.  248.  Anon.,  2  Vem.  405.  Burwell  v. 
Corrant,  Hardr.  405. 

5  Lewin  v.  Okeley,  2  Atk.  50.  Silk  v.  Prime,  1  Bro.  C.  C.  138,  vn  notis.  Barton  v.  Boucher,  1  Bro. 
C  C.  140,  in  notis.  Newton  v.  Bennet,  1  Bro.  C.  C.  134.  Batson  v.  Lindegreen,  2  Bro.  C.  C.  94. 
Bailn  T  BKiMs,  7.  Ves.  .319.  SMphard  v.  Lutwiige,  8  Ves.  26.  Clay  v.  Willis,  1.  B.  &  C.  364.  Barker 
V  Muy '  9  B.  &  C.  489.  S.  0.  4  Mann.  &  R.  336.  The  case  of  Levegrove  v.  Cooper,  2  Sm.  &  G.  271,  seems 
to  conflict  with  these  authorifes.    But  quxre  whether  it  is  correctly  reported. 

6  1  B.  &  C.  364. 
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(whom  he  also  made  executors)  upon  trust,  to  sell  and  pay  debts, 
&c.  During  the  lifetime  of  C.  and  D.,  B.  and  Co.  sold  the  estate, 
and  paid  the  surplus  into  the  hands  of  E.,  who  was  agent  for  C. 
and  D.  Whilst  the  money  remained  in  B.'s  hands,  C.  and  D.  died; 
E.  also  died  soon  after,  leaving  the  defendant  his  executor.  The 
plaintiff  having  taken  oiit  administration  de  bonis  non,  with  the  will 
of  A.  annexed,  brought  an  action  for  money  had  and  received 
against  the  defendant :  And  it  was  held  by  the  Court  of  King's 
Bench  that  it  could  not  be  maintained  ;  for  that,  the  money  in  the 
defendant's  hands  was  equitable,  and  not  legal  assets,  and,  there- 
fore, would  not  have  been  recoverable  by  C.  and  D.  in  their  repre- 
sentative character.  In  Barker  v.  May}  the  testator  devised  to 
his  executors,  their  heirs  and  assigns,  his  lands  upon  trust  to  sell 
the  same ;  and  directed  that  the  money  arising  from  the  sale 
should  be  deemed  part  of  his  personal  estate,  and  that  it  should 
be  subject  to  the  disposition  made  concerning  his  personal  estate. 
He  then  directed  his  personal  estate  to  be  sold ;  and  when  the 
money  arising  from  the  sale  of  his  personal  and  real  estate  should 
be  collected,  he  disposed  of  it  in  the  manner  mentioned  in  the  wiU, 
and  among  other  dispositions  he  bequeathed  a  legacy  to  A.  B. : 
The  Court  of  King's  Bench  held  that  the  money  arising  from  the 
sale  of  the  real  estate  was  equitable  assets  :  And  a  prohibition  was 
granted  to  the  Consistorial  Court  of  Norwich,  in  which  the  legatee 
had  sued  for  his  legacy,  and  the  executor,  having  accounted  for  all 
the  personal  estate,  admitted  that  he  had  in  his  hands  a  sum  of 
money  arising  from  the  sale  of  the  real  estate  :  And  Lord  Ten- 
terden  observed,  that  it  was  quite  clear  that  the  testator  could  not 
alter  the  legal  character  of  the  property,  by  directing  that  it 
should  be  considered  as  part  of  his  personal  estate.^ 

Where  the  assets  are  partly  legal  and  partly  equitable,  though 
equity  cannot  take  away  the  legal  preference  on  legal  assets,  yet 
if  one  creditor  has  been  partly  paid  out  of  such  legal  assets,  when 
satisfaction  comes  to  be  made  out  of  equitable  assets,  the  Court 
will  postpone  him  until  there  is  an  equality  in  satisfaction  to  all 


1  9  B.  &  C.  489.     S.  C.  4  Mann.  &  R.  336. 

2  Where  a  testator  devised  a  freehold  house  to  A.,  whom  he  appointed  one  of  his  executors,  charged 
with  a  sum  of  money  payable  within  twelve  months,  this  was  held  equitable  assets  in  the  hands  of  the 
executors  :  Lowe  v,  Peskett,  16  B.  C.  600. 
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the  other  creditors  out  of  the  equitable  assets,  proportionable  to 
so  much  as  the  legal  creditor  has  been  satisfied  out  of  the  legal 
assets.^ 

Where  a  man  has  a  general  power  of  appointment  over  a  fund, 
and  he  actually  exercises  his  power,  whether  by  deed  or  will,  the 
property  appointed  shall  form  part  of  his  assets,  so  as  to  be  sub- 
ject to  the  demands  of  his  creditors  at  his  death,  in  preference  to 
the  claims  of  his  legatees  or  appointees.^  But  in  order  to  raise 
this  equity,  the  power  must  be  actually  executed;^  for  equity 
never  aids  the  non-execution  of  a  power.*  And  although  creditors 
in  these  cases  prevail  over  volunteers,  yet  if  a  party  taking  under 
a  voluntary  appointment  sell  to  a  person  bona  fide,  and  for  a  valu- 
able consideration,  such  persons,  in  analogy  to  the  decisions  on 
the  statute  of  voluntary  conveyances,  will  be  preferred  to  the 
creditors,  as  having  a  preferable  equity  to  them.^ 

There  may  be  instances,  however,  where  an  equity  of  redemp- 
tion is  an  equitable  and  not  a  legal  asset.  Where  several  lots  of 
land  are  mortgaged,  the  equity  of  redemption  in  one  or  some  of 
them  only  cannot  be  sold  under  common  law  process — and  semble, 
that  where  lands  in  different  counties  are  mortgaged,  the  equity  of 
redemption  cannot  be  sold  under  execution  at  law,  and  can  only 
be  reached  in  equity.^ 

The  widow  of  an  intestate  having  obtained  letters  of  administra- 
tion, received  and  got  in  his  personal  estate,  went  into  occupation 
of  the  real  estate,  received  the  rents  and  profits  thereof,  and  spent  a 
considerable  sum  in  improving  it.  She  also  maintained  the  infant 
heirs  of  the  intestate,  to  whom  no  guardian  had  been  appointed. 
Held,  that  the  present  estate  and  the  proceed  or  profits  of  the  real 
estate  come  to  her  hands  must  first  be  applied  in  payment  of  debts, 
then  to  reimburse  her  for  the  sums  spent  in  the  infant's  maintenance. 


1  Morrice  v.  Sank  of  England,  Cas.  temp.  Talb.  220.  by  Lord  Talbot.    Chapman  v.  Esgar,  1  Sm.  & 

2  Thompson  v  Tovme,  2  Vem.  319.  Hinton  v.  Toye,  1  Atk.  465.  Bamton  v.  Ward,  2  Atk.  172. 
Tovmaend  v.  Windham,  2  Ves.  sen.  9.  Pack  v.  Bathurst,  3  Atk.  269.  Tniighton  v.  Troughton,  3  Atk. 
656.  George  v.  Milbanke,  9  Ves.  190.  Jenny  v.  Andrews,  6  Madd.  264.  Piatt  v.  Routh,  6  Mees.  &  W, 
789     Fleming  v.  Buchanan,  3  De  G.  Sm.  &  G.  976. 

3  See  Stat  Ont  36  Vict.  c.  20,  &  Imp.  stat.  1  Vict.  c.  26,  s.  27   Preface.     2  Jarman  on  Wills,  546. 

4  Holmes  y.  Coghill,  7  Ves.  499.    12  Ves.  206. 

5  Oeorge  v.  Milbanke,  9  Ves.  190.    Hart  v.  MiddVehurst,  3  Atk.  377.    2  Sugd.  Pow.  29,  6th  edit. 

6  Heward  v.  Wol/enden,  14  Grant,  188. 
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No  allowance  was  made  to  the  administratrix  for  her  improvements 
to  the  realty,  but  she  was  not  to  be  charged  with  an  increase  in 
in  rental  caused  by  such  improvements.^ 

A  mortgagee  after  the  death  of  a  mortgagor,  has  a  right  to  prove 
upon  the  general  estate,  for  the  whole  amount  of  his  claim,  and  to 
hold  his  security  for  any  amount  that  the  general  estate  may  be  in- 
sufficient to  pay,  and  the  fact  that  a  simple  contract  creditor  ha^ 
obtained  judgment  against  the  personal  representatives,  upon  which 
he  has  placed  an  execution  against  lands  in  the  sheriffs  hands  will 
not  affect  such  right.^  Under  the  statute  authorizing  the  sale  un- 
der execution  of  the  mortgagee's  equity  of  redemption,  Con.  Stat.,  U. 
C,  chapter  22,  the  sheriff  cannot  sell  or  convey  any  interest,  if  there 
a  second  mortgage  outstanding  in  the  hands  of  different  parties. 
Where  a  first  mortgagee  acquired,  as  he  coJ.tended,  a  title  through 
a  purchaser  at  sheriffs  sale  of  the  equity  of  redemption  of  the  mort- 
gaged premises,  there  being  mesne  incumbrances  it  was  held  that  he 
did  not  acquire  the  fee  in  the  lands,  the  sheriff  not  having  power  to 
sell.8 

The  Master  having  taken  care  that  in  settling  the  priorities  of 
the  various  claims  proven  before  him  he  has  had  due  regard 
to  the  question  whether  they  shall  be  paid  out  of  legal  or  equit- 
able assets,  and  bearing  in  mind  that  if  an  asset  be  equitable 
aU  claims,  as  to  it,  are  to  be  paid  pari  passu,  but  if  legal,  that  the 
claims,  as  to  it,  are  to  be  paid  in  a  certain  order  of  preference,  (ex- 
cepting in  the  case  of  a  person  dying  after  18th  September,  1865,) 
this  order  of  priority  will  now  be  examined. 

It  will  be  observed  that  the  language  of  the  authorities  to  be 
now  cited,  is  adapted  -to  the  case  of  an  executor  or  administrator 
paying,  but  the  rules  which  govern  their  payments  also  govern  th^ 
Master  in  settling  the  order  of  priority  in  his  report. 

Before  any  debt  or  duty  whatsoever,  funeral  expenses  with  the 
proper  limitation  as  to  the  aii(iount,  are,  as  it  has  already  appeared, 
to  be  allowed  out  of  the  estate  of  the  deceased.  These  expenses  are 
to  be  preferred,  even  to  a  debt  due  to  the  Crown.* 

1  Be  Brazill,  Barry  v.  Brazill,  11  Grant,  253.    , 

2  Stewart  v.  Stewart,  10  Grant,  169. 

3  Re  Keenan,  3  Cham.  E.  285. 

i  B.  V.  TTacte,  6  Price,  627,  by  Richards,  0.  B. 
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The  next  thing  to  justify  and  occasion  expense  is  the  proving 
of  the  will  or  taking  out  administration  ;^  but  a  greater  disburse- 
ment, says  the  author  of  "  The  office  of  an  Executor,"^  will  not 
stand  allowable,  than  is  precribed  by  the  statute  of  21  Henry 
VIII.  c.  5.3 

The  costs  of  a  suit  in  Equity  are  to  be  considered  as  expenses  in 
administering  the  estate,  and  are  the  iirst  charge  upon  an  estate, 
whether  administered  in  or  out  of  Court.*  But  in  a  case  where  a 
will  provides  for  the  payment  of  "  testamentary  expenses"  out  of  a 
specific  bequest,  this  provision  does  not  include  the  costs  of  a  suit 
occasioned  by  the  will ;  for  the  words  "  testamentary  expenses''  are 
confined  to  the  usual  charges  of  the  probate,  &c. ;  and  such  costs 
must,  therefore,  be  paid  out  of  the  residuary  estate.* 

The  third  occasion  of  disbursement  by  the  executor  or  adminis- 
trator is  the  payment  of  debts ;  and  in  such  payment  he  must  be 
careful  to  observe  the  rules  of  priority  ;  for  if  he  pay  those  of  a  lower 
degree  first,  he  must,  on  a  deficiency  of  assets,  answer  those  of  a 
higher  out  of  his  own  estate.^  So  an  executor  or  administrator  is 
houvd  to  plead  a  debt  of  a  higher  nature  in  bar  of  an  action  brought 
against  him  for  a  debt  of  inferior  degree,  and  reins  ultra,  if  he  has 
not  assets  for  both  ;  otherwise  it  will  be  an  admission  of  assets  to 
satisfy  both  debts.' 

It  is  obvious  that  it  is  beyond  the  power  of  a  testator  to  disap- 
point the  rules  of  law  as  to  the  precedence  of  debts,  by  directing  his 
executors  to  make  an  equal  distribution  of  the  assets  among  aU  his 
creditors.** 


1  2  Black.  Comm.  611. 

2  P.  260, 14th  edit. 

3  With  respect  to  the  proper  fees  for  probates  and  letters  of  administration,  see  Burn's  Eccles.  Law, 
tit.  Fees  and  tit.  Wills,  vol  4,  p.  264  291,  8th  edit.  "  St.  Germaine,  (the  author  of  the  Doctor  and 
Student,  dial.  2,  c.  10,}  who  was  no  stranger  to  the  canon  and  civil  law,  as  appears  by  his  book,  saith, 
that  the* Ordinary  ought  to  take  nothing  for  probate,  if  tlie  goods  suffice  not  for  funeral  and  debts  ;  but 
he  means  only  thit  conscience  is  against  it."    Wentw.  Off.  Ex.  260,  14th  edit. 

4  Loomes  v.  Stotherd,  1  Sira.  &  Stu.  461,  by  Sir  J.  Leach.  Tlppiiuj  v.  Pawer,  1  Hare,  405,  411. 
Gaunt  V.  Taylor,  2  Hare,  413.  And  this  priority  will  be  allowed  even  over  costs  of  litigation  in  the 
Ecclesiastical  Court  incurred  in  determining  which  is  the  testator's  Will,  and  ordered  by  the  latter  Court 
to  be  paid  out  of  the  estate :  Major  v  ■  Major,  2  Drewr.  281. 

5  Brown  v.  Groombridge,  4  Madd.  495.  See  Wilson  v.  Beaton,  11  Beav.  492,  See  also  Brougham 
(Lord)  V.  Poiolett,  19  Bcav.  119 :  There,  in  a  similar  Will,  the  phase  "  the  expences  of  proving  the  Will, 
and  the  execution  of  the  trusts  thereof,"  was  held  to  be  confined  to  the  expenses  mcurred  by  the 
executor  in  his  character  as  such. 

6  2  Black .  Comm.  611. 

7  B^ck  V.  Lewhton,  1  Salk.  310.     1  Saund.  333.    a  note  (8). 

8  Turner  v.  Cox,S  Moo.  P.  C.  288. 

34 


914!  PROCEEDINGS    IN   THE    MASTER'S    OFFICE. 

A  question  of  no  little  difficulty  is  raised  in  Story's  Conflict  of 
Laws,  section  524,  viz.,  suppose  a  debtor  dies  domiciled  in  England, 
and  leaves  assets  in  a  foreign  country  by  the  law  of  which  all  debts 
stand  in  an  equal  rank,  and  administration  is  duly  taken  out  in  the 
place  of  his  domicil  and  also  in  the  place  of  the  situs  of  the  assets. 
What  rule  is  to  govern  in  the  administration  of  the  assets  ?  The 
law  of  the  domicil  ?  or  the  law  of  the  situs  ?  That  eminent  writer 
states  his  own  opinion  to  be  (in  accordance  with  the  decisions  of 
the  American  Courts,  though  at  variance,  as  he  admits,  with  that  of 
many  foreign  jurists)  that  in  regard  to  creditors  the  administration 
of  assets  of  decease'd  persons  is  to  be  governed  altogether  by  the  law 
of  the  country  where  the  executor  or  administrator  acts,  and  from 
which  he  derives  his  authority  to  collect  them. 

But  in  the  late  case  of  Wi  son  v.  Lady  Bunsany,^  the  Master  of 
the  Rolls  (Sir  J.  Romilly)  declined  to  adopt  this  opinion,  and  held 
that  the  personal  assets  of  a  testator  must  be  administered  on  the 
principle  of  the  law  of  his  domicil.  In  that  case  the  testator  had 
died  domiciled  in  Ireland,  leaving  personal  assets  partly  there  and 
partly  in  England ;  and,  a  question  having  arisen  as  to  the  priority 
of  the  claims  of  his  creditors.  His  Honor  laid  it  down  that  he  must 
treat  the  case  in  the  same  way  as  if  he  were  sitting  in  the  Court  of 
Chancery  in  Dublin.  In  Cook  v.  Gregsom,^  where  the  testator  had 
also  died  domiciled  in  Ireland,  leaving  assets  both  in  Ireland  and 
England  and  the  same  executors  in  both  countries,  it  was  held  by 
Kindersley,  V.  C,  that  an  Irish  judgment  had  priority  over  English 
simple  contract  creditors,  as  against  Irish  assets  remitted  to  England 
by  the  executors  and  being  th^re  administered :  His  Honor  said 
that  if  the  executors  in  the  two  countries  had  been  different  persons, 
the  duty  of  each  would  have  been  first  to  pay  the  debts  owing  in 
the  country  in  which  he  was  executor,  and  then  he  might  send  any 
surplus  to  the  other  country,  and  that  the  duty  of  the  Irigh  execu- 
tor was  to  pay  the  Irish  debts  first,  according  to  their  order  of  prio- 
rity ;  and  that,  therefore,  the  Irish  assets  remitted  here  ought  to  be 
administered  here  as  if  they  had  remained  and  were  being  ad- 
ministered in  Ireland.  It  will  be  observed  that  in  this  case  the 
Irish  judgment  creditor  only  sought  to  touch  the  Irish  assets :  And 
therefore  it  was  unnecessary  to  apply  the  law  as  laid  down  by  the 


1  18  Beav.  293. 

2  2  Drewr.  236. 
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Master  of  the  Rolls  in  Wilson  v.  Lady  Dunsany  :  But  the  obser- 
vations of  the  V.  G.  appear  to  put  the  question  as  though  it  were 
rather  dependant  on  the  situs  of  the  assets  than  on  the  domicil 
of  the  deceased. 

It  should  be  observed,  that  by  the  constant  rule  of  the  Court  of 
Chancery,  a  solicitor,  in  consideration  of  his  trouble,  and  the  money 
in  disburse  for  his  client,  has  a  right  to  be  paid  out  of  the  duty  de- 
creed or  fund  recovered  for  the  plaintiff,  and  a  lien  upon  it,  before 
the  specialty  creditors  of  the  deceased  plaintiff;  neither  can  his 
executor  or  administrator  controvert  this  rule,  by  insisting  upon 
applying  the  assets  in  a  course  of  administration.^ 

To  all  other  debts  of  whatever  nature,  as  well  of  a  prior  as  of  a 
subsequent  date,  such  as  are  due  to  the  Crown  by  record  or  specialty, 
claim  the  precedence.^  So  that  if  there  be  not  come  to  the  ex- 
ecutor or  administrator  goods  of  greater  value  than  will  suffice  for 
the  satisfaction  of  these,  he  is  not  to  pay  any  debt  to  a  subject :  and 
if  he  be  sued  for  any  such,  he  may  plead  in  bar  of  this  suit  that  his 
testator  or  intestate  died  thus  much  indebted  to  the  king,  showing 
how,  &c.,  and  that  he  hath  not  goods  surmounting  the  value  of  that 
debt.'  Or  if  the  subject's  pursuit  be  not  so  by  way  of  action,  as 
that  the  executor  or  administrator  hath  day  in  Court  to  plead,  but 
be  by  way  of  suing  execution,  as  upon  statute  staple  or  merchant 
then  is  the  administrator  put  to  his  audita  querela,  wherein  he 
must  set  forth  this  matter.* 

But  the  debts  due  to  the  Crown,  which  are  so  privileged,  are  con- 
'  fined  to  such  as  are  due  by  matter  of  record,  or  by  specialty,  &c.* 
(which  are  of  the  same  nature ;  for  by  statute  33  Hen.  VIII.  c.  89,  it 
is  enacted,  that  all  obligations  and  specialties,  taken  to  the  use  of  the 
king,  shaU  be  of  the  same  nature  as  a  statute  staple.)  And,  there- 
fore, sums  of  money  owing  to  the  king  on  wood  sales  or  sales  of  tin, 
or  other  his  minerals,  for  which  no  specialty  is  given,  shall  not  be  pre- 
ferred to  a  debt  due  to  a  subject  by  matter  of  record.^     So  though 

1  Turwin  v  Gibson,  2  Atk.  720    Lloyd  v.  Mason,  i  Hare,  132. 

2  Magna  Charta,  c.  18.    2  Inst.  32     Littleton  v.  Hibhins,  Cro.  Eliz.  793     Swlub.  Pt.  6,  s.  16.    Wentw. 

Off.  Ex  261  14th  edit.    Com.  Dig.  Admon.  (C.  2.) 

3  Wentw.  Off.  Ex.  262,  14th  edit.    Godolph.  Pt.  2,  o.  28,  s.  3. 

4  Ibid     Perhaps,  at  the  present  day,  he  might  be  reUeved  on  motion. 

5  Wentw     Off.  Ex.  262,  14th  edit.    Godolph.  Pt.  2,  o.  28,  3.  3.    Com.  Dig.  Admon.  (C.  2.) 

6  Ibid.    3  Bac.  Abr.  79,  80,  tit.  Exors.  (L.)  2. 
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fines  and  amercements  in  the  King's  Court,  of  Record  are  clearly 
debts  of  record/  and  entitled  to  such  preference,  yet  amercements 
in  the  King's  Courts  Baron,  or  Courts  of  his  Honors,  which  are  not 
of  record,  have  no  such  priority  f  nor  have  fines  for  copyhold  estate, 
nor  money  arising  from  the  sale  of  estrays  within  his  manors  or 
liberties  ;  for  these  are  not  debts  of  record.^  Again,  whatever  ac- 
crues to  thp  king  by  attainder  or  outlawry  is  considered  as  a  debt 
by  simple  contract,  before  office  found ;  and  although  debts  due  to 
the  person  outlawed  or  attainted  be  by  obligation  or  other  speeialtj'';  ■ 
and  the  outlawry  or  attainder  be  of  record,  yet  the  law  does  not  re- 
cognize the  king's  title  before  office  found  :  for  till  then  it  does  not 
appear  by  record  that  any  such  debt  was  due  to  the  party.* 

So  if  the  king's  debtor  by  simple  contract  be  outlawed  on  mesne 
process,  the  debt  is  not  altered  in  its  nature,  nor  shall  it  have  pre- 
cedence as  if  the  outlawry  were  subsequent  to  the  judgment,  and  the 
debt,  therefore,  of  record.^  Nor  does  the  prerogative  extend  to  a 
'debt  assigned  to  the  king :  Therefore  it  was  held,  where  the  obligee 
of  a  bond,  after  the  death  of  the  obligor,  assigned  it  to  the  king,  that 
the  obligor's  executors  were  warranted  in  satisfying  a  judgment,  re- 
covered against  him  in  his  lifetime,  in  preference  to  the  bond.^  So 
also  the  arrears  of  rent  due  to  the  Crown,  whether  it  be  a  fee-farm 
rent,  or  a  rent  reserved  on  a  lease  for  years,  shall,  it  appears,  be  re- 
garded in  the  light  of  a  debt  by  simple  contract.''' 

Again,  it  has  been  held,  that  a  recognizance  in  the  Court  of  Chan- 
cery by  a  guardian  in  the  matter  of  a  minor,  is  not  to  be  considered 
a  debt  due  to  the  Crown.^ 

But  it  seems  that  if  the  king's  debt,  and  likewise  that  of  a  sub- 
ject, be  both  inferior  to  debts  of  record,  the  king  shall  be  prefer- 
red.^ 

But  the  law  as  to  common  debts  is  altered  in  this  Province  by  29 
Vic.  c.  28,  s.  28,  and  by  Con.  Stat.  U.  C,  c.  5,  to  which  the  reader  is 

1  Godolph.  Pt.  2,  0.  28,  s  3. 

2  Wentw,  Off.  Ex.  263, 14th  edit.     Com,  Dig.  Admou.  (C.  2.)    3  Bao.  Abr.  SO,  tit.  Exurs.  (L.)  2. 
b  Ibid. 

i  Wentw.  Oil,  Ex.  263,  14tli  edit.     Bao  Abr.  iiM  mipra. 

6  Com.  Dig.  Admon.  (C.  2.)    Eriy  v.  Erbij,  1  Salk.  80.     Toiler,  261. 

6  Cora.  Dig.  Admon.  (C.  2  )    Dimock's  case,  Lane,  65,  by  Tanfield,  C.  B.,  which  was  gfranted  by  the 

Court. 
7,  Com.  Dig.  Admon.  (0.  2.)    Wentw.  Off.  Ex.  264,  14th  edition  :  but  see  infra,  p.  910. 

8  Ex  parte  Usher,  1  Bail  &  Beat.  199. 

9  Bac.  Abr.  ubi  supra,  n.  (u). 
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referred.  Section  28  of  29  Vic.  c.  28,  sweeps  away  most  of  the  dis- 
tinctions which  were  formerlj'^  made  between  different  classes  of 
claims,  and  it  is  only  in  cases  of  persons  who  had  died  before  its 
passage,  (18  September,  1865,)  that  the  old  rules  will  be  applicable. 
Where  certain  creditors  of  a  deceased  insolvent  sued  his  executor, 
recovered  judgments,  and  sold  his  real  estate,  and  got  paid  in  full, 
held,  that  they  were  still  bound  to  account,  and  that  the  other  credi- 
tors of  the  insolvent  were  entitled  to  have  the  whole  estate  distri- 
buted fro  rata,  under  29  Victoria,  chap.  28.^ 

The  Master  having  received  proof  of  the  claims  as  to  which  proof 
was  required,  enters  the  particulars  of  them  in  his  book  as  herein- 
before described ;  and  where  a  distinction  is  to  be  made  as  to  their 
forming  a  charge  on  legal  or  equitable  assets,  he  notes  this  also, 
with  a  brief  statement  of  the  assets  to  be  thus  charged.  It  is  of 
great  importance  that  these  entries  be  full  and  clear,  for  it  frequently 
happens  that  at  a  future  day,  explanations  are  required  as  to  the 
mode  in  which  his  various  conclusions  are  arrived  at,  and  unless 
care  has  been  taken  in  these  entries  he  will  find  it  impossible  to 
explain  either  to  the  Court,  or  tjie  parties,  how  his  conclusions  have 
i)een  reached,  and  it  will  be  very  unsatisfactory  to  be  obliged  to 
refer  generally  to  his  findings  in  the  report. 

Referring  now  to  the  enquiries  usually  directed  in  an  adminis- 
tration decree  or  order,  the  practice  on  each  will  be  described.  The 
first  enquiry  usually  is  that  an  account  be  taken  of  the  personal 
estate  not  specifically  bequeathed  of  A.  B.,  deceased,  the  testator  (or 
intestate)  in  the  pleadings  mentioned,  come  to  the ,  hands  of  the 
said  A.  B.,  or  to  the  hands  of  any  other  person  or  persons  on  his 
behalf,  &c. 

When  the  accounts  of  the  executor  or  administrator  are  brought 
in,  as  directed  at  the  time  the  decree  is  considered,  the  Master 
should  take  care  that  the  account  is  framed  in  accordance  with  his 
directions,  and  that  the  various  items  are  numbered. 

The  survivor  of  two  partners,  after  having  continued,  to  carry  on 
business  with  the  personal  representatives  of  the  deceased  partner, 

1  B.  B.  S.  America  v.  Mallury,  17  Grant  102,  and  see  Hem-y  v.  Sharp,  18  Grant  16,  to  the  same 
effect. 
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filed  a  bill  for  an  account  of  both  partnership  dealings,  and  a  decree 
was  made  for  that  purpose,  and  in  proceeding  on  that  decree  the 
Master  directed  the  executor  to  bring  in  an  account  of  the  partner- 
ship dealings  between  the  deceased  and  surviving  partner.  Held, 
upon  appeal  from  this  direction,  that  the  executor  was  bound  to 
make  up  the  accounts  from  the  books  of  the  partnership  in  his 
possession.^  This  case  is  important  as  showing  how  far  executors 
aie  bound  to  furnish  accounts  in  the  Master's  office,  as  to  matters 
with  which  they  have  themselves  had  no  connexion.  The  point 
came  before  the  Court  on  a  motion  to  take  off  the  files  the  Master's 
certificate  that  the  defendant  had  made  default  in  bringing  in 
accounts  directed  by  him  to  be  brought  in. 

The  second  direction  is  to  take  an  account  of  the  testator's  (or 
intestate's)  debts. 

This  means  an  account  of  the  debts  unpaid — not  of  those  which 
the  executor  may  have  paid,  for  these  will  appear  in  his  account  of 
payments  made  on  the  account  of  the  estate.  It  is  in  many,  indeed 
in  most  cases  impossible  for  the  executor  to  answer  this  enquiry 
by  his  accounts  filed.  He  can,  however,  insert  in  his  statement 
such  of  the  claims  as  have  been  sent  to  him  under  the  advertisement, 
and  if  he  is  aware  of  any  others,  he  should  mention  them  in  such 
terms  as  the  facts  of  the  case  warrant.  The  description  of  the 
claims  should  be  as  full  as  if  they  were  proven  by  affidavit.  The 
Master  wiU  be  able  to  answer  this  enquiry  by  observing  the  rules 
just  referred  to,  and  he  will  also  be  able  to  fix  the  order  of  priority 
after  a  consideration  of  the  principles  already  discussed. 

The  third  enquiry  is  an  account  of  the  testator's  funeral  expenses. 
The  object  of  this  special  enquiry  is  to  make  the  sum  the  Master 
may  find  to  have  been  properly  expended  for  this  purpose  a  first 
charge  on  the  estate. 

The  proper  allowances  to  be  made  by  the  Master  under  this 
enquiry  are  governed  by  the  duties  of  the  executor;  and  first 
he  must  hury  the  deceased  in  a  manner  suitable  to  the  estate  he 
leaves  behind  him.^    Funeral  expenses,  says  Lord  Coke,^  according 

1  Strathy  v.  Crooks,  6  Grant  162. 

2  2  Black.  Comm.  508. 

3  3  Inst.  202. 
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to  the  degree  and  quality  of  the  deceased,  are  to  be  allowed  of  the 
goods  of  the  deceased,  before  any  debt  or  duty  whatsoever.  But 
the  executor  or  administrator  is  not  justified  in  incurring  such  as 
are  extravagant,  even  as  it  respects  legatees  or  next  of  kin  entitled 
in  distribution  :  ^  Nor,  as  against  creditors,  shall  he  be  warranted 
in  more  than  are  absolutely  necessary.  In  strictness,  said  Lord 
Holt,  no  funeral  expenses  are  allowed  in  the  case  of  an  insolvent 
estate,  except  for  the  cofiin,  ringing  the  bell,  and  the  fees  of  the 
parson,  clerk,  and  bearers  ;  but  not  for  the  pall  or  ornaments  ;  ^  and 
in  the  year  1695,  it  was  stated,  that  Baron  Powel,  on  his  circuit, 
would  allow  but  lis.  Qd.  under  a  plea  of  plene  adTninistravit ; 
which  he  said  was  all  the  necessary  charge.^  However,  it  appears 
that  Lord  Holt,  where,  under  that  plea,  loOZ.  was  charged  for  the 
testator's  funeral,  said  that  at  least  140Z.  ought  to  be  deducted ;  for 
101.  is  enough  to  be  allowed  for  the  funeral  of  one  in  debt.*  (1) 

Lord  Hardwicke,  in  Stag  v.  Punter,^  upon  exceptions  to  a 
Master's  report  for  not  allowing  601.  for  the  testator's  funeral,  said, 
"  At  law,  where  a  person  dies  insolvent,  the  rule  is,  that  no  more 
shall  be  allowed  for  a  funeral  than  is  necessary ;  at  first  only  40s., 

1  See  Staokpoole  v.  StacJcpoole,  4  Dow.  227. 

2  Shelly's  case,  1  Salk.  296.     Perhaps,  observes  Dr.  Burn,  The  expenses  of  the  shroud  and  digging  the 

grave  ought  to  have  been  added  :  4  Burn.  E.  L.  348,  8th  edit. 

3  Anon.,  Comberb.  342.  4  Ibid. 
5  3  Atk.  119.  (1) 

(1)  In  the  case  of  the  Appeal  ofM'GUnsey,  14  Serg.  &  Rawie,  64,  the  Supreme  Court  allowed  the  sum 
of  $358.75,  for  funeral  expenses,  including  a  vault  and  tombstone.  It  was  observed  by  the  Chief 
Justice  ;  "  The  deceased  had  a  good  estate  and  no  children  ;  and  the  widow,  who  was  entitled  to 
one-half  wished  to  be  liberal  in  honor  of  his  memory.  A  handsome  tombstone  was  erected  over 
a  vault,  in  which  the  body  was  mterred,  and  this  was  the  principal  article  of  expense.  But  there 
was  one  article  which  should  be  rejected— I  allude  to  a  picture  of  the  deceased,  painted  after  his 
deatlj.  If  the  widow  desired  a  memorial  of  this  kind,  she  should  payfor  itherself."  See  also,  the 
Appeal  of  Metz,  11  Serg.  &  Rawle,  204.  Patterson's  Estate,  1  Watta  &  Serg.  292.  Bosio's  Estate, 
2  Ashm.  438.    Jennison  v.  Hapgood,  10  Pick.  77. 

It  is  the  duty  of  the  executor  or  expected  administrator,  to  bury  the  deceased  in  a  manner  pro- 
portioned to  the  estate  he  leaves  behind  him.  Hapgood  v.  Houghton,  10  Pick.  154.  If  the 
executor  be  not  at  hand  or  be  unknown,  any  friend  may  do  it,  and  the  necessary  expense  is  to  be 
paid  first  in  the  order  of  debts.  Matthews  on  Ex.  68.  For  this  expense,  the  executor  with 
assets  is  liable  to  the  person  who  furnishes  the  funeral,  though  he  neither  ordered  it  or  even  knew 
of  it.  As  against  legatees  or  next  of  kin,  such  expenses  may  be  incurred  as  will  bury  the  deceased 
according  to  the  station  he  occupied  in  life,  but  a.s  against  creditors  the  rxile  is  much  stricter, 
nothing  being  allowed  beyond  what  is  absolutely  necessary  Matth.  Ex.  69.  Flintham's  Appeal, 
11  S.  &  R.  16.  M'Olensey's  Appeal,  14  S.  &  R.  64.  Toll.  Ex.  245.  But  if  there  be  the  least  risk 
that  the  estate  will  prove  ultimately  insolvent,  then  any  unnecessary  funeral  expense  will  be  at 
the  risk  of  those  who  authorized  it.  Hancock  v.  Padnurre,  1  B.  &  Add.  260.  A  demand  for 
mourning  for  the  widow  and  family  of  the  deceased,  would  not  be  allowable  in  England  as  part  of 
the  necessary  funeral  expenses.  Johnston  v.  Baker,  2  Car.  &  P.  207.  But  in  Wood's  Estate,  1 
Ashm.  314,  it  was  held  by  the  Orphans'  Court,  at  Philadelphia,  that  administrators  are  entitled  to 
a  moderate  allowance  for  money  expended  in  procuring  mourning  for  the  widow  and  children  of 
the  deceased,  although  tlie  estate  is  insolvent,  And  the  estate  of  a  testator  was  held  not  liable  for 
the  funeral  expenses  of  his  widow.  Lawall  v.  Kreidler,  3  Rawle,  300.  Black  cloth  and  ornaments 
placed  around  the  pulpit  on  the  occasion  of  the  burial,  on  the  shroud  and  coffin,  belong  to  the 
executor  or  administrator  or  person  at  whose  expense  they  were  furnished.  A  creditor  caimot 
legally  arrest  or  detain  and  prevent  the  burial  of  the  dead  body  of  his  debtor  until  his  debt  ie 
paid.  A  conspiracy  to  prevent  a  burial,  is  indictable  at  common  law.  Matth.  Et.  71,  72.  Hood 
on  Ex.  25,  34. 
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then  51.,  and  at  last  10^,^  ,;,I  have'often  thought  it  a  hard  rule,  even 
at  law,  as  an  executor  is  obliged  to  bury  his  testator  before  he  can 
possibly  know  whether  his  assets  are  sufficient  to  pay  his  debts  : 
But  this  Court  is  not  bound  down  by  such  strict  rules,  especially 
when  a  testator  leaves  great  sums  in  legacies,  which  is  a  reasonable 
oTOund  for  an  executor  to  believe  the  estate  is  solvent :     As  this  is 

o 

the  case  here,  I  am  of  opinion  that  sixty  pounds  is  not  too  much 
for  the  funeral  expenses,  especially  as  the  testator  had  directed  his 
corpse  should  be  buried  at  a  church  thirty  miles  from  the  place  of 
his  death." 

In  Hancock  v.  Pod-more,^  issue  was  taken,  in  an  action  by  a 
creditor  against  an  executor,  on  a  plea  o{  plene  administravit,  and 
it  was  proved  that  assets  to  the  amount  of  129?.  had  come  to  the 
hands  of  the  defendant,  and  that  he  had  paid  ool.  for  probate  duty, 
and  791.  for  funeral  expenses  :  The  deceased  had  been  a  captain  in 
the  army,  and  the  question  was,  whether  the  defendant  could,  as 
ao-ainst  a  creditor,  apply  so  large  a  sum  a^  791.  to  such  a  purpose  : 
The  Court  of  King's  Bench  was  of  opinion  that  the  sum  was  too 
great  to  be  allowed:  But  Mr.  Justice  Bayley,  in  delivering  the 
judgment  of  the  Court,  observed  that  although  the  rule  is,  that,  as 
against  a  creditor,  no  more  shall  be  allowed  for  a  funeral  than  is 
necessary,  yet  in  considering  what  is  necessary,  regard  must  un- 
doubtedly be  had  to  the  degree  and  condition  in  life  of  the  party ; 
and  his  Lordship  observed  that  the  sum  of  101.,  mentioned  by  Lord 
Hardwicke  as  the  established  allowance  in  his  time,  might  perhaps, 
at  the  present  day,  be  less  than  what  should  be  reasonably  allowed 
for  a  person  of  condition  :  The  learned  Judge  proceeded  to  intimate 
that  the  Court  thought  201.  would  be  a  proper  sum  for  the  funeral 
of  a  person  in  the  degree  and  consideration  of  life  of  this  testator.^ 

It  must  not,  however,  be  understood  that  the  Court  in  Hancock 
V.  Podmore,  laid  it  down  as  a  rule,  that  even  the  sum  of  201.  should 
be  the  limit  of  the  allowance,  where  the  estate  is  insolvent ;  but 
that  it  was  the  proper  limit  under  the  circumstances  of  that  case  : 
The  rule  appears  to  be,  that  the  executor  is  entitled  to  be  allowed 

1  But  in  Buller's  N.  P.  143,  it  in  said  that  the  usual  method  is  to  allow  five  pounds  ;  and  in  Selwyn's 

N.  P.  776.  n,  18,  6th  edit  ,  a  MS.  case  of  Smith  v.  Davies,  Middlesex  Sittings  after  M.  T.  10  Goo. 
II.,  is  mentioned,  where  this  lattsr  sum  was  allowed  by  Lord  Hardwicke  himself. 

2  1  Barn.  &  Adol.  260. 

3  See  Yardley  v.  Arnold,  1  Carr.  4  M.  434.  438,  per  Parke,  B. 
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reasonable  expenses  according  to  the  testator's  condition  in  life ; 
and  if  he  exceeds  those,  he  is  to  take  the  chance  of  the  estate  turn- 
ing out  insolvent :  No  precise  sum  can  be  fixed  to  govern  executors 
in  all  cases :  It  must  obviously  vary  in  every  instance,  not  only  with 
the  station  in  life  of  each  particular  testator,  but  also  with  the 
price  of  the  requisite  ai'ticles  at  the  particular  plaee.^ 

In  Bisset  v.  Antrobus,^  Sir  L.  Shadwell,  V.  C,  refused  to  allow 
2,210i.  for  the  funeral  expenses  of  a  deceased  nobleman,  whose 
personal  estate  was  believed  to  be  solvent  at  his  death,  but 
ultimately,  from  unforeseen  circumstances,  proved  to  be  insolvent : 
And  his  Honor  referred  it  to  the  Master  to  enquire  and  state  what 
sum  ought  to  be  allowed. 

.  With  respect  to  allowances  for  funeral  expenses,  where  there  are 
assets  sufficient,  as  against  other  persons  than  creditors :  In  Offley 
V.  Offley,^  there  had  been  600^.  laid  out -in  Mr.  Offley 's  funeral,  and 
the  Court  decreed  that  sum  to  be  a  gTeat  debt  to  affect  the  trust 
estate,  Mr.  Offley  being  a  man  of  great  estate. and  reputation  in  his 
county,  and  being  buried  there  :  but  if  he  had  been  buried  else- 
where, it  seemed  his  funeral  might  have  been  more  private,  and  the 
Court  would  not  have  allowed  so  much.* 

In  Paice  v.  the  Archbishop  of  Canterbury,^  a  payment  of  9Blfl2s. 
6d.  for  mourning  rings  distributed  among  the  relations  and  friends 
of  the  deceased  was  allowed  by  Lord  Eldon  to  the  executors :  The 
will  had  not  given  any  directions  on  the  subject,  but  committed 
''  any  thing  not  specified  "  to  the  discretion  of  the  executors.* 


.6 


In  M'uUick  v.  Mullick^  on  an  appeal  to   the   Privy  Council  from 

1  Edwards  v.  Edwards,  2  Cr.  &  M.  612.    S.  0.  4  Tyrwh  438.    See  al.™  Seems  v.  Ward,  2  Scott,  395. 

2  4  Sim.  612. 

3  Prec.  Chanc.  261. 

4  See  Stackpoole  v.  Staelcpoole,  4  Dow.    Bridge  v.  Brawn.  2  Y.  &  Coll.  C.  C.  181. 

5  14  Ves   y64 

4  In  Johnston  v.  Baker,  2  Carr.  &  Payne,  207,  Best,  C.  J.  held  that  a  demand  for  nioumlng-,  furnished 
to  the  widow  and  family  of  the  testator,  Is  not  a  funeral  expense,  such  as  can  be  claimed  apainst 
the  estate  by  the  executor,  if  he  f;ives  the  order  for  it  ;  and  consequently,  ihat  a  legatee,  who  had 
not  received  his  legacy,  was  a  competent  witness  on  behalf  of  the  executor  in  an  action  brought 
against  him  for  the  recovery  of  such  demand.  See  also  Bridge  v.  Brown,  2  Y.  &  Coll.  C.  0.  181. 
186.  In  Pitt  V.  Pitt,  2  Cas.  temp.  Lee,  508,  Sir  G.  Lee  allowed  a  widow  for  lier  mourning,  in  her 
account,  an  administratrix,  in  the  Ecclesiastical  Court. 

6  1  Knapp,  245.  (1) 


(1)  Where  a  person,  being  at  a  distance  from  home,  sent  for  his  wife  and  other  relatives,  and 
they  went  to  see  him,  but  did  not  arrive  until  after  his  death,  and  his  executor  paid  the  expenses 
of  their  journey,  he  was  allowed  to  charge  the  same  in  his  account  of  his  administration. 
Jennison  v  [fapgood,  10  Pickering,  77.  Consult  1  Lomax  on  Ex'ors,  696,  2d  edition.  Ram  on 
Legal  Assets,  267. 
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an  order  of  the  Supreme  Court  of  Bengal,  it  was  held,  with  respect 
to  the  expenses  of  the  funeral  obsequies  of  a  Hindoo  testator,  that 
as  the  Will  gave  no  directions  how  they  were  to  be  performed,  the 
only  question  to  be  considered  was,  whether  the  sums  allowed  for 
their  performance  were  more  than  had  usually  been  expended  at 
the  funerals  of  persons  of  the  same  rank  and  fortune  a.s  the  deceased. 

In  a  case,  (before  the  statute  11,  Geo.  I.  c.  18,  enabling  freemen 
of  London  to  bequeath  their  whole  personal  estate)  where  a  citizen 
of  London  by  Will  had  devised  700/.  for  mourning,  the  question  was, 
whether  this  700/.  should  come  out  of  the  whole  estate,  or  only  out 
of  the  legatory  part ;  for  it  was  insisted,  if  there  had  been  no  direc- 
tion by  the  Will,  or  if  the  Will  had  only  directed  that  the  expenses 
of  the  funeral  should  not  exceed  such  a  sum,  there  the  deduction 
must  have  been  out  of  the  whole  estate  :  Pur.  Cur.:  Mourning- 
devised  by  the  Will  must  come  out  of  the  legatory  part,  and  not 
lessen  the  orphanage  and  customary  share.^  Since  the  above 
statute  the  point  cannot  arise,  except  perhaps  in  a  case  where  the 
freeman  has  agreed  before  marriage  that  his  personal  estate  shall, 
at  his  death,  go  according  to  the  custom.  In  case  a  freeman  of 
London  dies  intestate,  his  funeral  expenses  are  to  be  paid  out  of  the 
genei'al  personal  estate  and  not  the  dead  man's  part  merely.^ 

The  question  of  the  liability  of  an  executor  or  administrator,  for 
the  expenses  of  the  funeral  of  the  deceased,  will  be  considered  in  a 
subsequent  part  of  this  treatise. 

A  testator's  sister  having  procured  a  marble  statue  to  his  memory, 
his  widow,  who  was  acting  executrix  of  his  Will,  having  no  funds 
of  the  estate,  gave  her  note  to  the  sister  for  the  price,  which  was 
moderate  in  reference  to  the  estate  and  degree  of  the  deceased ;  but 
the  note  had  not  been  paid,  when  she  made  her  claim  for  it  in  an 
administration  suit,  and  its  allowance  was  opposed-  by  the  testa- 
mentary guardian  of  the  infant  legatees.  The  question  did  not 
affect  creditors  of  the  deceased,  and  it  was  contended  that  the  estate 
was  liable  for  the  note,  or  for  the  price  of  the  slab.' 

It   may   here  be    observed   that   in    practice   the   testamentary 

1  Deakins  v.  Buckley,  2  Vern  240.    S.  C.  1  Eq.  Ca.  Abr.  169,  pi.  1. 

2  Swinb.  PI.  3,  c.  16,  pi.  3. 

3  Menzies  v.  Ridley,  2  Grant  544, 
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expenses  are  included  in  the  enquiry  as  to  funeral  expenses  :  but 
the  Master  should,  in  liis  report,  separate  them,  and  show  precisely 
the  amount  allowed  for  each. 

The  next  direction  is  to  state  the  legacies  left  by  the  testator. 

A  legacy  is  defined  to  be  "  Some  particular  thing  or  things  given 
or  left,  either  by  a  testator  in  his  testament,  wherein  an  executor  is 
appointed,  to  be  paid  or  performed  by  his  executor,  or  by  an 
intestate  in  a  codicil  or  last  Will,  wherein  no  executor  is  appointed, 
to  be  paid  or  performed  by  an  administrator."  ^ 

In  practice  this  term  is  used  in  its  widest  sense,  and  the  Master 
should  abstract  from  the  Will  all  gifts,  bequests,  and  devises,  shew- 
ing by  his  report  briefly  every  disposition  of  property,  whether  real 
or  personal,  made  by  the  testator. 

The  next  enquiry  is  an  account  of  what  parts,  if  any,  of  the 
testator's  personal  estate  are  outstanding  or  undisposed  of  This 
should  be  shown  by  the  accounts  filed  by  the  executor,  or  adminis- 
trator, and  should  specify  minutely  every  article  or  asset  however 
unimportant,  left  by  the  testator  or  intestate,  which  remains  unsold, 
unconsumed,  or  in  the  hands,  or  under  the  control  of  the  executor  : 
such  as  household  goods,  stock-in-trade,  farming  implements,  grain, 
cattle,  notes,  accounts,  and  debts  of  every  description  still  due  or 
owing  to  the  estate.  In  short,  every  asset  of  the  estate,  legal  or 
equitable,  still  in  the  jjower  of  the  executor,  should  be  specified  in 
the  answer  to  this  enquiry,  and  the  Master  in  framing  his  report 
should  specify  the  asset  with  care,  for  it  may  become  the  duty  of 
the  Court  to  order  its  sale  or  conversion. 

The  decree  then  proceeds  to  direct  that  the  testator's  personal 
estate,  not  specifically  bequeathed,  be  applied  in  payment  of  his 
debts  and  funeral  expenses  in  a  due  course  of  administration,  and 
then  in  payment  of  his  legacies.  This  direction  has  been  anticipated 
for  it  has  already  been  shewn  in  what  order  the  assets  are  to  be 
administered,  and  the  Master,  as  has  been  intimated,  will  find  it 
his  duty  to  specify  with  clearness  the  order  of  priority,  as  well  as 
the  asset  chargeable,  whether  legal  or  equitable. 

1  Godolph,  Pt.  3.    Ch,  1  S.  1. 
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The  next  enquiry  is  what  real  estate  the  testator  died  seized  of 
or  entitled  to  at  the  time  of  his  death. 

The  executor,  or  administrator,  in  answer  to  this  enquiry  should 
state  fully  all  the  real  estate  in  which  the  testator,  or  intestate, 
was  interested,  and  the  Master  should  see  that  the  descriptionw 
given  should  be  so  fuU  and  specific  that  if  a  sale  be  ordered,  a  con- 
veyance can  be  given  from  the  description.  It  frequently  happens 
that  the  account  is  brought  in  with  a  general  description  such  as 

"  A  Town  Lot,  in  the  Town  of ."     This  is  not  sufficient,  the 

real  estate  should  be  as  accurately  described  as  it  would  be  in  a 
Deed  of  it,  and  the  Master  should  at  once  compel  an  observance  of 
this  rule,  for  eventually  it  will,  in  all  probability,  be  required,  and 
delay  and  expense  will  be  incurred,  which  would  be  avoided 
if  the  account  be  properly  framed  in  the  first  instance. 

It  need  hardly  be  stated  that  the  object  of  this  enquiry  is  to  place 
before  the  Court  a  statement  of  the  realty  owned  by  the  testator, 
that,  in  the  event  of  the  personalty  proving  insufficient  to  pay 
debts,  resort  may  be  had  to  the  realty.  In  some  cases  too,  legacies 
may  be  charged  upon  the  real  estate,  and  it  may  become  necessary 
to  sell  the  realty  in  order  to  meet  these  charges  upon  it. 

Connected  with  this  enquiry  is  the  next,  what  incumbrances 
afiect  the  testators  real  estate  ? 

This  is  generally  shewn  by  a  short  abstract  from  the  Registry 
and  Sheriff's  offices  ;  and  it  is  the  duty  of  the  executor,  or  adminis- 
trator, to  obtain  this  information,  and  to  show  clearly  whether  and 
how  the  realty  is  incumbered ;  if  there  be  any  dower  on  the  estate 
it  should  be  stated  in  the  account. 

Where  a  woman  joins  in  a  mortgage  to  bar  her  dower,  for  the 
purpose  of  securing  a  debt  of  her  husband,  and  after  his  death  the 
property  is  sold  for  more  than  is  sufficient  to  satisfy  the  claim  of 
the  mortgagee,  the  widow  will  be  entitled  to  have  her  dower 
secured  out  of  the  surplus  in  preference  to  the  simple  contract 
creditors  of  her  husband.^ 

i  Sheppard  v.  Shcppard,  11  Grant  174. 
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The  next  enquiry  is  an  account  of  the  rents  and  profits  of  the 
testator's  real  estate  received  by  the  testator.  This  information 
should  also  be  furnished  by  the  executor  in  a  schedule,  forming 
part  of  his  accounts.  Stiictly  speaking,  an  administrator  has  no 
authority  to  deal  with  the  real  estate  of  the  intestate,  but  it  is  very 
often  done,  and  the  Court  in  such  cases  imposes  the  same  liabilities 
on  the  administrator  in  respect  of  these  dealings,  as  if  he  were 
specially  authorized  by  the  Will,  Wheie  executors  without  any 
authority  assumed  to  act  in  the  management  of  the  real  estate  of 
their  testator,  they  were  made  to  account  for  their  acts,  as  if  they 
had  been  duly  empowered  to  act  as  trustees.  In  such  a  case  it  is 
their  duty  to  keep  accounts,  and  be  ready  at  all  times  to  explain 
their  dealings  with  the  estate.^ 


Section  II. — Proceedings  on  the  Executor's  Discharge. 

That  part  of  the  executor's  accounts  in  which  he  sets  forth  the 
payments  made  by  him,  on  account  of  the  estate,  is  called  his 
"  discharge."  The  mode  of  proceeding  on  this  is  similar  to  that 
already  pointed  out  in  the  chapter  on  the  "  Method  of  Taking 
Accounts  in  the  Master's  Office." 

The  Master  having  received  the  evidence  offered  by  the  executor 
in  his  discharge,  proceeds  as  already  pointed  out  on  the  surcharge 
(if  any)  in  the  mode  described  in  a  former  part  of  this  work.  The 
surcharge  may,  however,  contain  charges  which  require  further 
examination :  for  example,  the  executor  may  be  charged  with 
"  wilful  Tffeglect  or  default  "in  not  collecting  certain  debts  specified 
in  the  surcharge  :  or  in  not  obtaining  a  higher  rental  than  he  has 
credited  to  the  estate  :  or  in  not  securing  a  higher  rate  of  interest 
on  moneys  loaned  by  him  :  or  in  advancing  moneys  on  improper 
or  insufficient  security :  or  he  may  be  charged  with  not  accounting 
for  moneys  or  property  received.  The  liability  of  an  executor  in 
such  cases  may  be  established  in  the  Master's  office ;  but  the  charges 
should  be  particularly  set  forth  in  the  surcharge  cases.  It  will  be 
rfecoUected  that  Carpenter   v.    Wood  ^  decides  that  the  Master  is 

1  Chisholm  v.  Barnard,  10  Grant  479. 

2  10  Grant  354. 
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at  liberty,  under  the  general  orders,  to  take  an  account  of  "  wilful 
neglect  or  default "  without  any  special  reference  in  the  decree,  and 
without  any  case  being  made  for  it  in  the  pleadings.  It  also 
decides  that  Sec.  2.  G.  Order  220  is  not  confined  to  cases  of  mortgagor 
and  mortgagee. 

Sec.  13  of  Order  42  of  the  Orders  of  June  1853,  is  similar  to 
Order  220  of  the  Consolidated  Orders  of  1868. 

S.  took  out  letters  of  administration  to  the  estate  of  an  insolvent, 
at  the  request  of  a  simple  contract  creditor,  and  was  on  the  follow- 
ing day  served  with  a  summons  for  his  debt.  The  administrator 
took  no  steps  to  ascertain,  and  made  no  enquiry,  whether  there 
were  any  other  debts,  but  allowed  judgment  to  go  against  him  by 
default,  and  all  the  chattel  property  of  the  intestate  to  be  sold  under 
the  execution.  Held,  at  the  suit  of  a  specialty  creditor  that  the 
administrator's  conduct  did  not  entitle  him  to  set  up  the  defence  of 
no  notice  of  the  specialty  debt,  and  that  the  amount  produced  by 
the  sale  must  be  applied  in  due  course  of  administration.^ 

The  testator,  A.  M.,  had  been  in  partnership  in  business  with  one 
J.  A.,  and  died  without  any  settlement  of  accounts,  appointing  N.  P. 
and  L.  his  executors.  The  testator  had,  besides  his  share  of  the 
partnership  assets,  a  large  amount  of  personal  property,  and  also 
real  estate,  which  he  specifically  devised  to  his  four  sons,  then 
infants,  and  appointed  A.  their  guardian.  The  executors  received 
the  rents  of  the  real  estate,  and  applied  them  to  the  maintenance 
and  education  of  the  testator's  children.  The  real  and  personal 
estate  having  proved  insufficient  for  the  payment  of  debts,  the 
executors  were  held  liable  to  account  to  the  creditors  of  th?  testator 
for  the  rents  received  by  them,  and  applied  to  the  maintenance  and 
education  of  the  children.^  The  Master  in  dealing  with  the  dis- 
charge should  take  care  in  such  a  case  to  disallow  all  payments 
made  for  the  maintenance  of  children  where  the  estate  is  not  suf- 
ficient to  pay  debts. 

A  testator,  a  short  time  before  his  death,  in  1841,  and  during  his 
last  illness,  signed  a  statement  by  which  he  acknowledged  himself 

4  Hutchinson  t.  FdmUon,  11  Grant  477. 

5  Harrison  v.  Fattersonf  11  Grant  105. 
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indebted  to  his  father,  one  of  his  executors,  in  the  sum  of  £73  8s. 
5d.  His  will  contained  direct  authority  to  his  executors  to  sell  his 
real  estate  for  the  payment  of  his  debts.  In  1843  the  executors 
obtained  an  administration  order,  and  the  father  sought  to  have  his 
claims  against  the  estate,  including  the  amount  so  acknowledged, 
paid  by  a  sale  of  the  land.  The  claims  were  resisted  by  the  widow 
and  the  heir-at-law,  the  testator  having  been  in  a  weak  and  dying 
state  when  he  signed  the  acknowledgment.  The  father  had,  until 
about  1861,  been  in  the  occupation  of  the  land,  and  a  surcharge  was 
put  in  against  him  for  the  rents  and  profits.  Held,  that  mere 
physical  weakness,  however  great,  without  proof  of  mental  in- 
capacity, is  not  sufficient  to  render  invalid  an  acknowledgment  of 
debt ;  that  the  Statute  of  Limitations  does  not  bar  the  claim  of  an 
executor  against  the  estate  of  his  testator  :  that  an  executor  is  not 
justified  in  keeping  an  estate  open  and  unadministered  in  order  to 
obtain  interest  upon  a  claim  which  he  has  against  the  estate  :  and 
that  delay  on  the  part  of  the  executors  to  sell  lands,  which  by  the 
Will  are  saleable  for  the  payment  of  debts,  will  render  the  executors 
liable  for  rents  and  profits.^ 

The  report  in  an  administration  suit  found  £1,403,  chargeable 
against  an  executor — of  this  sum  £1,247  was  for  the  price  of  land 
claimed  and  received  by  the  executor,  the  testator's  son  as  heir,  and 
his  claim  to  this  had  long  been  acquiesced  in  by  the  other  parties 
interested  till  held  otherwise  in  this  suit,  when  this  purchase  money 
was  declared  to  pass  under  the  testator's  will  to  the  claimant  and 
others  as  legatees.  A  sum  of  £133,  the  value  of  the  testator's  chat- 
tel  property  left  by  the  executor  in  the  hands  of  the  testator's 
widow,  and  finally  lost  to  the  estate,  made  up  the  remainder  of  the 
sums  charged  to  this  executor  except  a  balance  of  about  £34.  Un- 
der the  circumstances  the  executor  was  allowed  his  costs  as  of  an 
administration  out  of  the  estate,  and  was  not  charged  with  interest 
as  the  balance  in  his  hand,  which  he  was  required  to  pay  into 
Court  within  a  month,  after  deducting  therefrom  his  share  of  the 
estate  as  legatee.^  Although  the  question  of  charging  the  executor 
with  interest  in  this  case  was  disposed  of  by  the  Court  on  further 
directions,  yet  it  was  quite  competent  for  the  Master  to  have  dealt 
with  it. 

1  ]Sme8  V.  Mmes,  11  Grant  325. 

2  Blain  v.  Terryberry,  12  Grant  286. 
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An  administrator  sometimes  occupies  the  difficult  position  of  hav- 
ing moneys  of  an  estate  in  his  possession  without  knowing  to  whom 
to  ]pa,y  them  over.  His  duty  in  such  a  case  is  pointed  out  by  the 
Chancellor  in  McLennan  v.  Heivard} 

The  case  of  Erskine  v.  GampbeW  has  already  been  cited  to  shew 
when  the  Court  will  order  an  account  against  an  executor  to  be 
taken  with  rests.  In  that  case  the  order  to  take  the  account  with 
r^sts  was  made  by  the  Court  on  further  directions,  but  it  is  a  part 
of  the  duty  of  the  Master  to  decide  whether  or  not  such  a  course 
should  be  adopted  leaving  it  to  the  party  feeling  himself  aggrieved 
to  appeal. 

The  Master  should  in  taking  the  accounts  of  an  executor  or  ad- 
ministrator allow  interest  on  moneys  advanced  by  hun  for  the 
benefit  of  the  estate  if  such  a  claim  be  made  and  established.' 

The  rules  which  govern  the  Court  in  charging  an  executor  with 
interest  as  a  punishment  for  negligence,  and  in  inflicting  "  rests  '' 
upon  him  are  explained  in  '%iard  v.  Oable.^ 

Where  a  trustee  had  retained  moneys  of  the  estate  in  his  hands, 
instead  of  paying  off  debts  of  the  estate,  and  had  improperly  mixed 
those  moneys  with  his  own  at  the  bank  ;  the  Court,  without  saying 
what  in  future,  according  to  the  value  of  money,  or  the  amount  of 
interest  payable  on  investments,  might  be  a  fair  rate  to  charge  on 
moneys  improperly  withheld  or  used  by  a  trustee,  charged  the 
trustee  with  8  per  cent,  on  all  balances  in  his  hands.^ 

It  not  unfrequently  happens  that  an  executor  or  administrator  is 
obliged  to  pay  counsel  fees  in  the  suit,  and  as  there  is  sometimes 
difficulty  in  obtaining  taxation  of  this  as  costs  in  the  cause,  it  is 
usual  and  proper  for  the  executor  to  bring  the  payment  into  his  ac- 
counts in  the  Master's  office  as  a  necessary  disbui'sement  made  by 
him,  and  such  an  allowance  will  be  approved  of  by  the  Court."  Per 
Vankoughnet  C.  "  I  think  that  the  charge^  for  the  retaining  fee  paid 

1  9  Grant  178. 

2  1  Grant  670. 

3  Menzies  v.  Ridley,  2  Grant  544. 

4  8  Grant  468. 

5  Wighttnan  v.  RelUwell,  13  Grant  330. 

6  ChtMholm  v.  Barnard,  10  Grant  479. 

7  The  charge  vas  t20. 
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to  the  Solicitor,  for  the  executors  should  be  allowed ;  it  was  not  an 
unreasonable  disbursement  for  them  to  make.  There  is  a  great  deal 
of  trouble  in  conducting  administration  suits  at  times,  and  many- 
things  are  done,  and  much  time  employed  often  for  which  no  direct 
charge  can  well  be  made." 

When  moneys  have  been  lost  to  an  estate  through  the  wilful  neg- 
lect or  default  of  the  executors  the  Master  should  not  charge  them 
with  any  interest  on  the  sums  thus  lost.^ 

A  testator's  directions  to  his  executors  to  continue  to  carry  on 
business  with  his  surviving  partner  does  not  authorize  the  executors 
to  embark  any  new  capital  in  the  business.^  This  point  was 
decided  by  the  Court  on  the  pleadings,  and  before  decree,  but  it 
might  come  up  in  the  Master's  office  if  an  executor  were  endeavor- 
ing to  burden  the  estate  with  moneys  expended  for  this  purpose. 

One  of  two  executors  was  indebted  to  the  estate  on  a  mortgage 
given  to  their  testator,  of  which  fact  his  co-executor  was  aware,  but 
he  took  no  steps  to  compel  payment,  and  the  mortgagor  or  executor 
executed  a  discharge  of  the  mortgage  under  the  Statute,  and  re- 
gistered the  same.  Held,  that  the  co-executor  was  liable  to  make 
good  any  loss  occasioned  to  the  estate  thereby ;  but  semble,  that  the 
discharge  to  be  valid,  required  the  signature  of  both  executors.^ 

Executors  suffered  judgment  to  be  recovered  against  them  at  law, 
for  a  debt  of  their  testator,  and  the  lands  were  sold  upon  process 
issued  thereon,  although'  one  of  the  executors  was  indebted  to  the 
estate  in  a  larger  amount.  The  Court  ordered  both  executors  to 
make  good  the  difference  between  what  the  lands  were  actually 
worth,  and  the  amount  realized  upon  the  sale  under  execution.* 

The  Master  having  received  all  the  evidence  on  the  executors 
"discharge,"  and  on  the  opposite  party's  surcharge,  proceeds  to  settle 
the  report  in  the  manner  already  described.  If  he  has  determined 
to  take  the  account  with  rests,  or  to  charge  the  executor  merely 
with  simple  interest  oil  balances  in  his  hands,  it  will  be  necessary 

1  Vamstm  v.  Thompsm,  10  Grant  642. 

2  Smith  V.  Smith.,  13  Grant,  81. 

3  McPhadden  v.  Bacon,  13  Grant  591. 

4  Ibid. 
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to  ascertain  from  month  to  month  how  the  accounts  stood.  Where 
the  estate  is  an  old  one,  and  the  executor  has  been  deaUng  with  it  for 
a  number  of  years,  this  involves  much  labor,  and  expense  in  his  of- 
fice. It  sometimes  happens  too  that  cases  occur  where  the  executor 
has  allowed  costs  to  be  incurred  on  debts  due  by  the  testator,  or  has 
permitted  lands  to  be  sold  for  taxes,  or  has  allowed  the  ten  per  cent, 
added  upon  unpaid  taxes  to  be  charged  against  th5  lands  of  the 
testator,  alleging  that  when  these  liabilities  were  payable  he  had  no 
funds  in  his  hands  belonging  to  the  estate  applicable  for  the  purpose 
of  discharging  them.  In  order  to  test  the  accuracy  of  this  allega- 
tion the  Master  must  ascertain  at  short  intervals  the  precise  condi- 
tion of  the  accounts.  This  is  done  by  abstracting  from  the  dis- 
charge and  surcharge,  and  from  the  account  shewing  the  executors' 
receipts,  each  item  as  credited  by  the  executor  or  as  allowed  by  the 
Master,  as  will  appear  in  his  book,  and  entering  them  under  each 
month  (or  shorter  period  if  necessary)  in  a  separate  book,  thus  : — 


Received  by  Executor,  as  admitted  in 
his  account  filed  marked  A,  and  as 
allowed  against  him  by  Master  under 
surcharge  : 

January  1,  1860. 

No.  1— Schedule  A $100  00 

"   2—        "  20  00 

"   3—        '•  100  00 

"   4—        "  : 200  00 

"   1— Surcharge 50  00 

$470  00 

February  1,  1860. 

No.  5— Schedule  A |500  00 

"   6—        "  100  00 

"   7—         "  50  00 

"   2— Surcharge 50  00 

1700  00 


Disbursed  by  Executor,  as  allowed  by 
Master  in  his  Book  : 


January  1,  1860. 

No.  1 $ieo  00 

"    2 200  00 


$.'00  00 


February  1,  1860. 

No.  3 $600  00 

"    4 400  00 


$1000  00 


Proceeding  thus  from  the  beginning  of  the  executorship  to  the 
time  of  taking  the  accounts  in  his  of&ce,  the  Master  will  be  able 
at  a  glance  to  ses  when  the  executor  had  a  balance  in  his  hands 
belonging  to  the  estate,  and  for  how  long  a  time  he  has  thus  had 
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the  use  of  the  fund's.  On  this  data  he  will  be  able  to  make  the 
necessary  computations,  in  case  interest,  either  simple  or  com- 
pound, is  charged ;  and  to  determine  whether  or  not  the  executor 
should  be  charged  with  any  loss  the  estate  may  have  sustained 
through  his  negligence  in  not  paying  taxes  or  debts  when  due. 

If,  however,  the  Master  has  determined  to  allow  the  executor 
compensation  for  his  services,  either  by  a  yearly  salary  or  by  way 
of  commission,  it  would  be  proper,  in  striking  these  monthly 
balances,  to  place  to  his  credit  the  proportion  of  compensation  due 
for  one  month — for  instance,  if  the  compensation  amount  to  ^6120 
per  year,  he  should  receive  credit  each  month  for  ^£10. 


Section  III. — As  to  Compensation  allowed  to  Executors,  Trustees,  or 

Administrators. 

Before  settling  his  report,  the  Master  should  dispose  of  the 
question  of  compensation,  or,  as  it  is  usually  termed,  "  com- 
mission." 

In  England,  the  rule  is  "  that  a  trustee,  executor,  or  administra- 
tor shall  have  no  allowance  for  his  care  and  trouble."  Many  of 
the  American  States,  however,  have  altered  this  rule  by  statute, 
and  we  have  imitated  their  example  in  the  provisions  of  22  Vic. 
c.  16,  s.  16,^  which  enacts  that  "  the  Judge  of  any  Surrogate 
Court  may  allow  to  the  executor,  or  trustee,  or  administrator  act- 
ing under  will  or  letters  of  administration,  a  fair  and  reasonable 
allowance  for  his  care,  pains,  and  trouble  and  his  time  expended 
in  or  about  the  executorship,  trusteeship,  or  administration  of  the 
estate  and  effects  vested  in  him  under  any  will  or  letters  of  ad- 
ministration, and  in  administering,  disposing  of,  and  arranging 
and  settling  the  same,  and  generally  in  arranging  and  settling  the 
affairs  of  the  estate,  and  therefor  may  make  an  order  or  orders 
from  time  to  time,  and  the  same  shall  be  allowed  to  an  executor, 
trustee  or  administrator  in  passing  his  accounts." 

It  will  be  observed,  that  the  statute,  in  terms,  gives  the  power 
to  fix  a  remuneration  only  to  the  Surrogate  Judge,  but  our  Court 

1  Revised  Stat,  of  Upper  Canada,  page  109,  which  is  a  copy  of  22  Vic.  u.  93,  s,  47. 
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of  Chancery  has  coij^urrent  jurisdiction,  as  will  be  seen  by  the  re- 
marks of  the  Chancellor  in  McLennan  v.  Heward} 

This  important  question  is  fully  discussed  in  the  leading  English 
case  of  Robinson  v.  Pett}  The  point  decided  in  that  case  was 
that  "the  Court  never  allows  an  executor  or  trustee  for  his  time 
and  trouble,  especially  where  there  is  an  express  legacy  for  his 
pains :  neither  will  it  alter  the  case  that  the  executor  renounces, 
and  yet  is  assisting  to  the  executorship  :  nor  even,  though  it  ap- 
pears that  the  executor  has  deserved  more,  and  benefitted  the  trust 
to  the  prejudice  of  his  owQ  affairs."  The  notes  form  so  exhaus- 
tive a  treatise  on  the  subject,  that  it  has  been  thought  advisable  to 
reproduce  the  case  in  full,  as  reported  in  White  and  Tudor,  with 
their  notes. 

The  question  was,  whether  an  executor  who  had  renounced,  but 
had  yet  been  assisting  in  the  trust,  according  to  the  request  of  the 
testator,  should  have  any  additional  consideration,  when  he  had 
an  express  legacy  for  such  his  assistance. 

Eobert  Pett,  a  considerable  draper  and  mercer  at  Aspallstone- 
ham,  in  Suffolk,  made  his  will  in  October,  1710,  whereby'  he 
devised  the  surplus  of  his  real  and  personal  estate  to  his  grand- 
children, and  appointed  the  defendant  Pett,  who  had  been  first  his 
servant,  and  afterwards  his  journeyman,  together  with  one  Larkin, 
executors,  giving  to  each  of  his  executors  iGlOO  for  their  trouble 
about  the  execution  of  their  trust,  and  directing  that  if  the  defen- 
dant Larkin  shoiild  refuse  the  executorship,  he  should  lose  his 
legacy ;  but  if  the  defendant  Pett  should  refuse  to  take  on  him  the 
executorship,  yet  that  he  should  have  his  £100  paid  him,  provided 
he  would  be  aiding  and  assisting  in  the  management  and  execu- 
tion of  the  trust. 

Larkin  only  proved  the  will,  and  the  defendant  Pett  renounced 
the  executorship; 

On  a  bill  brought  by  the  plaintiffs,  the  grandchildren,  against 
the  executors,  for  an  account  of  the  personal  estate,  the  defendant 

1  McLennan  t.  Heward,  9  Grant  279. 

2  White  and  Tudor's  Leading  Cases  182,  reported  in'  3  P.  Wms,  249,  A.  V.  1734. 
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Eett  was  allowed  his  lOOL  legacy  ;  but  he  litewise  insisted  to  have 
400Z.  more  for  his  extraordinary  pains,  trouble,  and  expense  of 
time  in  and  about  the  affairs  of  the  testator,  particularly  for  hav- 
ing made  up  some  intricate  accounts,  and  got  in  some  desperate 
debts ;  and  there  was  some  proof  that  the  defendant  Pett  had 
greatly  benefitted  the  testator's  estate,  and  prejudiced  his  own  (he 
himself  being  a  mercer),  and  that  he  had  neglected  his  own  trade, 
and  lost  some  customers  while  he  was  looking  after  the  concerns 
of  his  testator. 

This  cause  was  first  heard  before  the  Master  of  the  EoUs,  Sir 
Jos&ph  Jekyll,  who  declared  it  to  be  a  rule  so  settled  that  a  trustee 
or  executor  in  trust  should  not  have  any  allowance  for  his  care  or 
trouble,  unless  there  were  some  particular  words  in  the  will  for  that 
purpose,^  that  he  could  not  break  into  it ;  and  that  there  was  the 
less  occasion  to  do  so  in  the  present  ease,  as  the  testator  had  here 
given  the  defendant  an  express  legacy  of  lOOZ.  for  his  care  and 
trouble ;  so  the  testator  had  himself  set  an  estimate  and  value 
upon  it  of  lOOL,  which,  since  the  defendant  had  accepted,  the 
Court  could  not  increase. 

From  this  decree  there  was  an  appeal  to  the  Lord  Chancellor, 
before  whom  it  was  insisted  by  the  Attorney  and  Solicitor-General 
(who  had  both  signed  the  petition  of  appeal),  that  the  defendant 
Pett  having  renounced  the  executorship,  and  the  other  executor 
,  only  having  proved  the  will,  the  defendant  Pett  was  a  stranger  ; 
and,  in  regard  that  he  appeared  to  have  done  these  eminent  ser- 
vices to  the  estate,  so  much  to  his  own  prejudice,  he  was  entitled 
to  a  quantum  meruit  in  the  same  manner  as  if  he  had  not  been  an 
executor  :  so  that  this  was  out  of  the  common  case,  and  to  be 
considered  as  if  the  defendant  h^d  been  employed  in  the  nature  of 
a  bailiff,  &c. ;  for,  which  reason  it  was  prayed  that  the  Master 
might  be  directed  to  have  regard  to,  and  make  some  allowance 
for,  the  great  trouble  and  successful  pains  taken  by  the  defendant 
in  relation  to  the  affairs  of  the  testator. 

Lord  Chancellor  Talbot. — It  is  an  established  rule  that  a  trus- 
tee executor,  or  administrator  shall  have  no  allowance  for  his  care 
and  trouble;  the  reason  of  which  seems  to  be,  for  that,  on  these  pre- 

1  See  EUison  v.  Airey,  1  Ves.  115  ;  WiUis  v.  Kibble,  1  Beav.  660. 
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tences,  if  allowed,  the  trust  estate  might  he  loaded  and  rendered  of 
little  value :  ^  besides  the  great  difficulty  there  might  be  in  settling 
and  adjusting  the  quantum  of  such  allowance,  especially  as  one 
man's  time  may  be  more  valuable  than  that  of  another  ;  and  there 
can  be  no  hardship  in  this  respect  upon  any  trustee,  who  may 
choose  whether  he  will  accept  the  trust  or  not. 

The  defendant's  renouncing  the  executorship  is  not  material, 
because  he  is  still  at  liberty,  whenever  he  pleases,  to  accept  of  the 
executorship :  otherwise,  if  both  the  executors  had  renounced,  and 
the  ordinary  had  thereupon  granted  administration.  And  if  this 
were  to  make  any  difference,  it  would  be  an  art  practised  by  execu- 
tors to  get  themselves  out  of  this  rule,  which  I  take  to  be  a  reason- 
able one,  and  to  have  long  prevailed.  But  further,  in  the  present 
ease,  the  testator  has  by  his  will  expressly  directed  what  should  be 
the  defendant's  recompense  for  his  trouble,  in  case  of  his  refusing 
the  executorship^ — viz.,  that  he  still  should  have  the  1001.  legacy, 
to  which  I  can  make  no  addition.  However,  it  being  a  hard  case, 
let  the  defendant  take  back  the  deposit.^ 

Notes — There  is  no  rule  better  established  than  that  stated  by  Lord 
Talbot  in  the  principal  case,  viz.  that  a  trustee,  executor  or  admims- 
trator  shall  have  no  allowance  for  his  care  and  trouble.  It  proceeds 
upon  the  well-known  principle,  almost  invariably  acted  upon  by 
Courts  of  equity  that  a  trustee  shall  not  profit  by  his  trust.  "  The 
reason  of  the  rule,"  observes  Lord  Gottenham,  "  is  well  stated  in 
Robinson  v.  Pett :  '  The  reason  seems  to  be,  for  that,  on  these  pre- 
tences, if  allowed,  the  trust  estate  might  be  loaded,  and  rendered  of 
little  value.'  It  is  not  because  the  trust  estate  is  in  any  particular 
case  charged  with  more  than  it  might  otherwise  have  to  bear,  but 
that  the  principle,  if  allowed,  would  lead  to  such  consequences  in 
general:"  Moore  v.  Frowd,  3  My.  &  Or.  40  ;  and  see  New  v.  Jones> 
1  Hall  &  T.  634. 

And  so  strict  is  the  rule,  that,  although  the  trustee  or  executor 
may,  by  the  direction  of  the  author  of  the  trusts,  have  carried  on  a 
trade  or  business  at  a  great  sacrifice  of  time,  he  wiU  be  allowed 

1  See  Xoore  v.  Frowde,  3  My.  &  Cr.  50,  where  Lord  Cottenham  approve.'!  of  this  reason. 

2  Reg.  Lib.  B.  1732,  tol.  322,  1733,  fol.  333,  by  which  it  appears  the  Master  of  the  Rolls  directed 

generally,  that  all  parties  should  have  just  allowances,  and  on  appeal  by  the  defendant  Pett,  this 
decree  watj  affirmed,  but  the  particular  gravamen  is  not  stated. 
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nothing  as  a  compensation  for  his  personal  trouble  or  loss  of  time. 
Thus,  in  Brocksopp  v.  Barnes,  5.  Madd.  90,  the  testator  directed 
certain  business  to  be  carried  on  by  his  trustees  and  executors,  and 
directed  several  onerous  trusts  to  be  performed  by  his  trustees,  but 
gave  no  legacies  or  reward  to  them  for  their  trouble.  Upon  a 
petition  being  presented  by  one  of  them  to  ascertain  what  would 
be  proper  to  be  allowed  to  him  as  a  compensation  or  recompense 
for  his  loss  of  time,  personal  trouble,  and  expense  in  the  manage- 
ment and  settlement  of  the  testator's  affairs.  Sir  John  Leach,  ¥.0., 
said,  "  The  trustee  is  of  course  entitled  to  all  reasonable  expenses 
which  he  may  have  incurr-ed  in  the  conduct  of  the  trust,  and  requires 
no  order  for  that  purpose ;  but  the  general  rule  must  be  applied  to 
him,  that  a  trustee  is  not  entitled  to  compensation  for  personal 
trouble  and  loss  of  time."  The  rule  is  also  apphcable  to  an  executor 
carrying  on  the  business  of  his  deceased  partner :  Burden  v.  Burden, 
1  V.  &  B.  170 ;  StocJcen  v.  Dawson,  6  Beav.  371 ;  and  an  executor 
or  trustee  will  not  be  entitled  to  make  a  profit  out  of  his  trust  by 
his  professional  business.  Thus,  a  factor,  acting  as  executor,  is  not 
so  entitled,  (Scattergood  \.  Harrison,  Mos.  128);  nor  is  a  commission 
agent,  (Sherriffv.  Axe,  4  Russ.  33.)  So,  an  executor  and  trustee, 
acting  as  auctioneer  in  the  sale  of  the  trust  property,  cannot  charge 
for  commission,  (Kirkman  v.  Booth,  11  Beav.  273;)  nor  can  an 
attorney  or  solicitor  charge  his  cestui  que  trust  but  for  expenses 
and  costs  out  of  pocket,  {New  v.  Jones,  1  Hall  &  T.  632  ;  Bainbrigge 
V.  Blair,  8  Beav.  588 ;  Todd  v.  Wilson,  9  Beav.  486 ;  Gomley  v. 
Wood,  3  J.  &  L.  702) ;  nor  can  his  partner,  (Collins  v.  Carey,  2  Beav, 
129 ;  Christophers  v.  White,  10  Beav.  523 ;)  but  the  costs  of  his 
town  agent  in  a  cause  will  be  allowed,  (Burge  v.  Brutton,  2  Hare, 
373 ;)  and  under  peculiar  circumstances  an  inquiry  may  be  directed 
to  give  some  remuneration  or  compensation  to  a  solicitor  for  his  loss 
of  time  and  trouble,  (Marshall  v.  Holloway,  2  Swanst.  453 ;  Bain- 
brigge V.  Blair,  8  Beav.  595.) 

A  general  release,  where  the  cestui  que  trust  has  been  assisted  by 
an  independent  solicitor,  may  prevent  a  cestui  que  trust  from  in- 
sisting upon  his  right  to  have  a  settled  account  opened  against  a 
solicitor  being  a  trustee,  although  he  may  have  charged  for  profes- 
sional services  :  Stanes  v.  Parker,  9  Beav.  385  ;  In  re  Sherwood.  3 
Beav.  338,  341.  Secus  it  he  had  not  such  assistance :  Todd  v.  Wilson, 
9  Beav.  486. 
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But  it  is  laid  down  by  Lord  Gottenham,  in  Gradock  v.  Piper,  1 
Hall  &  T.  617,  628,  that  although  where  a  trustee,  being  a  solicitor, 
acts  for  himself,  he  cannot  ba  allowed  his  costs,  there  is  no  case  in 
which  the  principle  has  been  extended  beyond  the  dealing  of  a 
trustee  for  himself,  and  acting  for  himself  in  the  'execution  of  the 
trusts.  It  is  not  extended  to  a  case  where  the  mere  circumstance 
of  being  a  trustee  and  solicitor,  but  not  performing  the  duty  as  a 
trustee,  he  is  within  the  rule,  that  he  is  not  entitled  to  his  costs 
though  acting  as  trustee  for  other  parties.  Accordingly,  in  that 
case,  his  Lordship  held,  that,  the  circumstance  of  a  solicitor  being  a 
trustee  will  not  prevent  him  from  receiving  his  usual  costs,  where 
he  acts  as  solicitor  in  such  a  suit  for  any  of  the  cestui  que  trust,  or 
where  he  acts  for  himself  and  his  co-trustees,  or  cestui  que  trust 
jointly,  provided  the  costs  are  not  increased  by  his  being  one  of  the 
parties  for  whom  such  joint  appearance  is  made.  And  see  Fraser 
V.  Palmer,  4  Y.  &  C.  Exch.  Ca.  517 ;  but  see  Bainbrigge  v.  Blair 
8  Beav.  588. 

I 

Where  a  solicitor,  who  is  a  trustee,  is  a  defendant  as  a  trustee, 
and  is  held  to  be  entitled  to  his  costs,  the  course  of  the  Court  is  to 
direct  them  to  be  taxed  as  between  solicitor  and  client :  Fork  v. 
Brown,  1  Coll.  260. 

There  are,  however,  some  few  exceptions  to  the  rule  laid  down  in 
the  principal  case.  Thus,  the  trustees  and  guardians  managing  the 
estates  of  West  India  proprietors,  according  to  the  Acts  of  Assembly 
are  entitled  to  a  commission  not  above  6/.  per  cent.,  as  long  as  they 
personally  take  care  of  the  management  and  improvement  of  the 
estates  committed  to  their  charge  ;  but  not  if  they  leave  the  island 
and  trust  the  management  to  others  acting  as  attorneys  :  Ghambers 
V.  Oolckuin,  5  Ves.  834 ;  9  Ves.  254,  257,  267,  273.  But  although 
they  have  no  right  to  be  paid  their  commission  during  absence, 
they  are  entitled  to  what  they  have  actually  paid  to  others  for  the 
management  of  the  estate,  provided  the  payments  be  in  themselves 
reasonable ;  as  to  which,  if  it  be  disputed,  an  inquiry  will  be 
directed  ;  Forrest  v.  Elwes,  2  Mer.  68 ;  and  mortgagees  in^  possession 
are  not  entitled  to  any  commission,  except  what  is  paid  by  them  to 
the  factor  for  commission.  Chambers  v.  Goldiuin,  5  Ves.  837  ;  9  Ves. 
268. 
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So,  an  executor  appointed  in  the  East  Indies  is  entitled,  in  pass- 
ing his  accounts  in  the  Courts  of  equity  in  this  country,  to  the 
commission  of  51.  per  cent,  upon  the  receipts  or  payments,  according 
to  the  practice  in  the  East  Indies.  See  Chetham  v.  Lord  Audley, 
4  Ves.  72,  where  Lord  Rosslyn  allowed  the  commission,  observing, 
that  the  appointment  of  an  executor  in  India,  no  legacy  being 
given  to  him,  was  the  appointment  of  an  agent  for  the  management 
of  the  estate  ;  that  there  would  be  no  possibility  of  getting  the 
business  done  at  all  without  the  allowance ;  and  if  the  executors  in 
England  were  to  get  a  person  to  do  the  business  in  India,  they 
could  not  get  it  done  so  cheap.  But  an  Indian  executor  will  not 
be  entitled  to  commission  if  he  has  a  legacy  for  his  trouble,  nor  can 
he,  after  a  long  lapse  of  time,  be  admitted  to  renounce  the  legacy 
in  order  that  he  may  claim  the  commission :  Freeman  v.  Fairlie,  3 
Mer.  24. 

The  creator  of  the  trust,  as  was  admitted  by  Sir  Joseph  Jehyll, 
M.E.,  in  the  principal  case,  may  direct,  generally,  compensation  to 
be  made  to  an  executor  or  trustee,  for  his  care  and  trouble  ;  or  he 
may  himself  fix  it  at  a  particular  sum  of  money,  or  a  salary.  See 
Webh  V.  The  Earl  of  Shaftesbury,  7  Ves.  480,  and  Bakeflr  v.  Martin, 
8  Sim.  25  ;  in  which  case  a  testator  had  directed  that,  lOOJ.  a  year 
should  be  annually  paid  to  one  of  his  executors,  for  his  trouble  in 
superintending  his  concerns,  until  a  final  settlement  of  his  aifairs 
should  take  place.  The  executor  proved  and  acted.  Some  time 
after  the  testator's  death,  a  suit  was  instituted  for  the  administra- 
tion of  his  estate,  but  no  receiver  was  appointed,  and  some  of  the 
assets  were  still  outstanding ;  it  was  held  by  Sir  L.  Shadwell  V.  C, 
that  the  annuity  had  not  ceased,  as  it  was  not  shown  that  the 
trouble  of  the  executors  had  ceased.  But  where  the  creator  of  the 
trust  does  not  himself  fix  the  amount  of  compensation,  it  will  be 
referred  to  the  Master  to  settle  what  will  be  a  proper  allowance: 
-Ellison  V.  Airey,  1  Ves.  115  ;  Willis  v.  Kibble,  1  Beav.  559;  Jack- 
son V.  Hamilton,  3  J.  &  L.  702.  So,  as  observed  by  Lord  Lang- 
dale,  M.R.,  in  Bainbrigge  v.  Blair,  8  Beav.  597,  a  testator,  though 
knowing  that  if  his  trustee  acted  as  solicitor,  and  were  allowed  to 
make  his  professional  charges,  he  would  be  enabled  to  make 
business  for  himself,  might,  nevertheless,  insert  an  authority  in  the 
will,  permitting  it,  (and  this  is  not  unfrequently  done)  there  would 
be  then  no  question  about  the  matter. 
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And  although  trustees  or  executors  will  not  generally  be  entitled 
to  any  allowance  for  their  trouble,  they  may,  nevertheless,  contract 
with  their  cestui  que  trust  to  receive  some  compensation  for  acting, 
or  to  make  professional  charges  for  acting.  Such  contract,  however, 
would  be  most  carefully  watched  by  the  Court,  and,  unless  it  were 
perfectly  fair,  and  obtained  without  any  undue  pressure  upon  the 
cestui  que  trust,  would  not  be  enforced.  See  Ayliffe  v.  Murray,  2 
Atk.  58,  in  which  case  two  persons,  executors  and  trustees  under  a 
will,  refused  to  prove  the  will,  or  act  in  the  trust,  or  suffer  the  cestui 
que  trust  to  take  out  letters  of  administration  cum  testamento 
annexo,  till  he  had  executed  a  deed  by  which  he  was  to  pay  lOOJ. 
to  Ayliffe,  one  of  the  executors,  who  was  the  solicitor  who  drew  the 
will,  and  200i.  to  the  other,  over  and  above  their  legacies,  within 
six  months  after  they  should  have  exhibited  an  inventory.  Upon 
a  bill  being  brought  for  a  specific  performance  of  the  contract,  and 
for  an  account.  Lord  Hardwicke  declared,  that  the  deed  was  unduly 
obtained,  and  decreed  that  no  allowance  should  be  made  for  the 
sum  of  lOOZ.  and  200/.  "  With  rfegard  to  the  merits,"  observed  his 
Lordship,  "  whether  upon  general  grounds,  a  trustee  may  make  an 
agreement  with  his  cestui  que  trust  for  an  extraordinary  allowance, 
over  and  above  what  he  is  allowed  by  the  terms  of  the  trust,  I 
think  there  may  be  cases  where  this  Court  would  establish  such 
agreements,  but  at  the  same  time  would  be  extremely  cautious  and 
wary  in  doing  it." 

"  In  general,  this  Court  looks  upon  trusts  as  honorary,  and  a 
burthen  upon  the  honor  and  conscience  of  the  person  intrusted,  and 
not  undertaken  upon  mercenary  views  ;  and  there  is  a  strong  reason 
too,  against  allowing  anything  beyond  the  terms  of  the  trust, 
because  it  gives  an  undue  advantage  to  a  trustee  to  distress  a  cestui 
que  trust ;  and  therefore,  this  Court  has  always  held  a  strict  hand 
upon  trustees  in  this  particular.  If  a  trustee  comes  in  ^  fair  and 
open  manner,  and  tells  the  cestui  que  trjist  that  he  will  not  act  in 
such  a  troublesome  and  burthensome  office  unless  the  cestui  que 
trust  will  give  him  a  further  compensation,  over  and  above-  the 
terms  of  the  ttust,  and  it  is  contracted  for  between  them,  I  will  not 
say  this  Court  will  set  it  aside ;  though  there  is  no  instance  where 
they  have  confirmed  such  a  bargain.  ...  I  consider  the  case  in  this 
light : — Two  trustees  are  making  an  ill  use  of  an  authority  they 
had  under  the  wiU,  to  extort  a  reward  from  a  cestui  que  trust.     If 
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they  had  told  him,  Give  us  a  further  reward,  or  we  will  renounce, 
they  had  acted  fairly,  and  something  may  have  been  said  in  favor 
of  the  contract.  The  personal  estate  was  vested  in  them  before 
probate,  and  could  not  be  got  out  of  them  without  an  actual  re- 
nunciation ;  the  real  estate  likewise  vested  in  them,  and  could  not 
be  taken  out  of  them  but  by  an  actual  assignment ;  and,  sensible 
of  these  difficulties  upon  the  defendant,  the  plaintiffs  would  not  act 
in  order  to  force  him  into  their  terms." 

"  This  case  has  been  compared  to  several  other  cases  of  fraud, 
and,  amongst  the  rest,  of  marriage  brokage  bonds,  and  not  im- 
properly ;  for  the  person  who  has  the  reward  there,  has  as  much 
trouble  as  the  trustees  have  here,  and  the  party  giving  the  reward 
in  those  cases,  full  as  willing  as  the  defendant  in  this ;  and  yet  the 
Court  always  set  those  bargains  aside  as  unconscionable.  Consider 
the  ill  consequences  of  such  a  case ;  suppose  it  should  be  necessary 
that  a  wiU  should  be  immediately  proved,  as  in  the  case  of  a  widow 
and  children.  Shall  a  trustee,  in  whom  the  testator  reposed  a  trust 
and  confidence,  and  depended  upon  his  honor  and  kindness,  insist 
upon  such  hard  terms  as  to  have  an  unreasonable  reward,  before  he 
will  either  prove  the  will  or  act  in  the  trust  ?  See  In  re  Wyche,  11  Beav. 
209,  where,  on  an  application  within  twelve  months.  Lord  Langdale 
refused  to  order  the  taxation  of  a  bill  paid  under  other  professional 
advice,  to  a  trustee  who  had  acted  as  solicitor  for  a  lady,  he  having 
first  declared  that  he  would  not  act,  except  on  the  ordinary  terms 
of  being  paid  as  between  solicitor  and  client ;  and  the  cestui  que 
trust  acquiesced  in  this  proposal,  and  signed  a  retainer  in  such 
special  terms  as  to  provide  for  it.  "  It  is  said,"  observed  his  Lord- 
ship, "  that  it  is  extremely  difficult  for  a  trustee  against  a  cestui 
que  trust,  or  for  a  solicitor  against  a  client,  to  make  the  client  pay 
more  than  the  rules  of  law  allow.  I  will  not  venture  to  say,  that, 
in  such  a  case  as  this,  it  cannot  be  done ;  because,  if  the  parties  un- 
derstand the  principle  that  a  trustee,  acting  as  a  solicitor  in  the 
trust  matters,  is  only  entitled  to  the  costs  out  of  pocket, — if  the 
cestui  que  trust  has  clear  knowledge  and  proper  protection,  I  should 
hardly  say  that  such  an  agreement  is  illegal,  or  that  it  cannot  be 
carried  into  effect.  This  lady,  from  the  first,  did  know  that  a  trus- 
tee, acting  as  solicitor,  was  not  entitled  to  ordinary  costs  as  between 
solicitor  and  client ;  and  it  does  appear  that  she  had  other  profes- 
sional advice  besides  that  given  by  the  trustee  himself." 
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And  even  if  a  trustee  makes  a  valid  contract  with  his  cestui  que 
trust  for  compensation  for  the  trouble  incident  to  the  trust,  it  will 
not  be  allowed  if  the  trustee,  in  consequence  of  his  death  or  other- 
wise, fai]  to  complete  his  contract.  Thus,  in  Gould  v.  Fleetwood, 
Mich.  1732,  at  the  Rolls,  an  executor  in  trust,  who  had  no  legacy, 
and  where  the  execution  of  the  trust  was  likely  to  be  attended  with 
trouble,  at  first  refused,  but  afterwards  agreed  with  the  residuary 
legatees,  in  consideration  of  100  guineas,  to  act  in  the  executorship, 
and  he  dying  before  the  execution  of  the  trust  was  completed,  his 
executors  brought  a  biU  to  be  allowed  these  100  guineas  out  of  the 
trust  money  in  their  hands,  insisting  that  the  residuary  legatees 
might  as  well  make  a  contract  with  the  executor  touching  the  sur- 
plus (which  was  their  own  property,)  as  the  testator  himself,  and 
that  no  harm  could  happen  thereby  to  the  trust  estate ;  but  Sir 
Joseph  Kekyll,  M.  R.,  said,  that  all  bargains  of  this  kind  ought  to 
be  discouraged,  as  tending  to  eat  up  the  trust ;  and  here  the  execu- 
tor had  died  before  he  had  finished  the  affairs  of  the  trust.  Where- 
fore, the  plaintiff"s  demand  was  disallowed  :  3  P.  Wms.  251,  n.  (A); 

2  Eq.  Ca.  Ab.  453,  pi.  8. 

Nor  wiU  a  contract  by  a  trustee  with  his  cestui  que  trust  for  pro- 
fessional charges  be  enforced,  unless  in  distinct  and  express  terms  it 
takes  the  trustee  out  of  the  general  rule.     Thus,  in  Moore  v.  Frowd, 

3  My.  &  Cr.  45,  the  plaintiff',  a  lady,  conveyed  property  to  four  at- 
torneys and  solicitors,  upon  trust  to  sell ;  and  directed  that  the  trust 
moneys  should  be  applied  (inter  alia)  in  payment  of  the  costs, 
charges,  and  expenses  of  preparing  the  indenture  of  release.  aTvd  all 
the  expenses,  disbursements,  and  charges,  already  or  thereafter  to  he 
incurred  or  sustained  or  borne  by  the  trustees,  or  the  trustees  or 
trustee  for  the  time  being ,  either  in  professional  business,  journeys, 
or  otherwise,  for  the  purpose  of  negotiating  or  performing  the  agree- 
ments, trusts,  and  purposes  thereinbefore  mentioned  or  directed  to 
be  carried  into  execution ;  and  also  aU  the  costs,  charges,  and  ex- 
penses of  the  persons  to  be  employed  by  them  as  surveyors, '  &c. 
And  it  was  further  provided,  that  the  trustees  should,  out  of  the 
trust  motleys,  deduct,  retain  to,  and  reimburse  themselves  aU  such 
reasonable  costs,  charges,  and  expenses  as  they  or  any  of  them 
should  or  might  sustain,  expend,  or  be  put  unto,  in  or  about  the 
execution  of  all  or  any  of  the  trusts  thereby  in  them  reposed,  such 
costs,  charges,  and  expenses  to  be  reckoned,  stated,  and  paid  as  be- 
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tween  attorney  and  client.  The  trustees  having  brought  in  four 
bills,  to  the  amount  of  1709J.  2s.  for  professional  charges,  it  was  con- 
tended, for  the  plaintiff,  that  they  were  only  entitled  to  costs  out  of 
pocket ;  and  Lord  Gottenham  held,  that  the  Master,  in  taking  the 
accounts,  was  not  to  allow  to  them  any  professional  charges,  or 
charges  for  loss  of  time,  or  other  emoluments,  but  to  allow  only  such 
charges  and  expenses  actually  paid  by  them  out  of  pocket;,  as  he 
should  find  to  have  been  properly  incurred  and  paid  by  them. 
"  That  all  these  bills,"  observed  his  Lordship,  "  are  to  be  examined 
and  taxed,  is  not  disputed ;  but  the  question  is,  whether  such  taxa- 
tion is  to  be  a  taxation  of  a  solicitor's  bill,  in  the  usual  course,  be- 
tween solicitor  and  client,  or  whether  the  Master  is  to  be  directed 
to  allow  only  costs  out  of  pocket,  properly  expended." 

"  The  first' question  is,  whether  the  deed  of  trust  disposes  of  this 
question ;  because  the  parties'  may  by  contract  make  a  rule  for 
themselves,  arid'  agree  thiat  a  trustee,  being  a  solicitor,  shall  have 
sSxae  benefit  beyond  that  which,  without  such  contract,  the  laiw 
would  have  allowed ;  but,  in  such  a  case,  the  agreertient  must  be 
distinct,  and  in  its  terms  explain  to  the'  client  the  effect  of'  the 
arrangement ;  and  the  more  particularly  when  the  solicitor  for  the 
client,  becoming  himself  &  trustee,  has  an  interest,  personal  tO  him- 
self, adverse  to  that  of  the  client;  It  is  not  easy  in  such  a  case  to 
conceive  how,  consistently  with  the  established  rules  respecting  con- 
tracts between  solicitors  and  their  clients,  a  solicitor  could  maintain 
such  a  contract,  made  with  his  client  for  his  own  benefit,  the  client 
having  no  other  professional  adviser,  and  in  the  absence  of  all  evi- 
dence, and  of  any  probability,  of  the  client  (a  woman,  too,)  having 
been  aware  of  her  rights,  or  of  the  rule  of  law,  or  of  the  effect'  of 
the  contract ;  but  the  necessity  for  following  up  these  considerations 
does  not  arise  in  this  case,  unlesjs  the  deed  contains  a  distinct  agrefe- 
ment  for  this  purpose." 

"  There  are  two  parts  of  the  deed  '  applicable  to  this  point :  first, 
that  part  in  which  the  trusts  are  declared,  wherein  it  is  provided 
that  aU  costs,  charges  and  expenses  of  the  deed,  and  all  expenses, 
disbursements,  and  charges  already  or  hereafter  to  be  imeurred^  sus- 
tained, or  borne  by  the  trustees,  or  any  of  them,  either  in  profes- 
sional business,  journeys,  or  otherwise,  for  the  purpose  of  negotiat- 
ing or  performing  the  agreements,  trusts,  and  purposes  before  men- 
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tioned,  and  all  costs,  charges,  and  expenses  of  persons  to  be  employed 
by  them  as  surveyors,  &c.,  and  all  other  expenses  of  carrying  the 
trusts  into  execution  shall  be  paid  in  the  first  place  out  of  the  pro- 
duce of  the  intended  sales." 

"  Now,  the  costs  in  question  be^ng  the  ordinary  remuneration  of 
a  solicitor,  as  distinguished  from  the  costs  out  of  pocket,  cannot  be 
considered  as  charges  and  expenses  incurred,  sustained,  or  borne  by 
the  trustees  ;  but  such  expressions  in  terms  apply  to  payments  made, 
or  liabilities  incurred." 

"  The  next  provision  is  more  specific.  It  provides  that  each  trus- 
tee is  to  be  at  liberty  to  retain  and  reimburse  himself  all  such  rea- 
sonable costs,  charges,  and  expenses  as  he  may  sustain  or  he  put 
unto,  such  costs,  charges,  and  expenses  to  be  reckoned,  stated  and 
paid  as  between  attorney  and  client ;  but  this  provision  does  no 
more  than  the  rule  of  law  would  have  done,  a  trustee's  costs  being 
taxed  as  between  attorney  and  client.  And  what  are  the  costs  so  to 
be  taxed  ?  Costs  which  the  trustee  may  sustain  or  be  put  unto, — 
terms  wholly  inapplicable  to  sums  claimed  as  remuneration." 

"  There  is  nothing  in  either  of  these  provisions  which  is  peculiarly 
applicable  to  the  case  of  the  solicitor  being  also  trustee.  It  cannot, 
therefore,  be  assumed  that  the  intention  was  to  provide  for  some 
other  mode  of  dealing  with  that  union  of  characters  than  what  the 
law  would  have  enforced ;  and  still  less,  that,  under  such  provision, 
a  solicitor  dealing  with  his  client  can  be  permitted  to  claim  that 
which,  without,  at  least,  aspecific  contract  with  the  client,  and  proof 
that  the  client  was  fully  cognizant  of  her  legal  rights,  independently 
of  such  contract,  and  of  the  effect  and  legal  consequences  of  the  act 
upon  such  legal  rights,  he  would  not  be  entitled  to  claim." 

A  trustee  may  contract  with  the  Court,  that  he  will  not  under- 
take the  trust  without  proper  compensation  ;  and  if  he  have  under- 
taken the  trust  upon  the  understanding,  that  application  should  be 
made  to  the  Court  for  compensation,  a  reference  will  be  made  to  the 
Master  to  ascertain  and  settle  what  would  be  a  reasonable  allowance 
both  for  his  past  and  future  services.  See  Marshall  v.  Holloway, 
2  Swanst.  432,  453,  454 ;  Brocksopp  v.  Barnes,  5  Madd,  90 ;  Mor- 
rison V.  Morrison,  2  My.  &  Cr.  215. 
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But,  although  trustees  and  executors  will-  not,  in  the  absence  of 
contract,  be  allowed  any  remuneration  for  their  own  trouble  and 
loss  of  time,  they  may,  in  special  cases,  employ  agents,  whose  ex- 
penses will  be  allowed  out  of  the  estate.  Thus,  a  trustee,  upon  mak- 
ing out  a  proper  case,  may  employ  a  bailiff  to  manage  an  estate  and 
receive  the  rents,  (Bonitlwii.  v,  Hichmore,  1  Vem.  316  ;  Stewart  v. 
Hoare,  2  Bro.  C.  C.  663  ;)  even  although  a  recompense  may  have 
been  given  to  him  by  the  creator  of  the  trust  for  his  trouble.  Thus, 
in  Wilkinson  v.  Wilkinson,  2  S.  &  S.  237,  a  testator  gave  annuities 
of  five  guineas  each  to  his  trustees,  for  the  care  and  trouble  they 
might  have  in  the  execution  of  the  trusts,  and  appointed  them  ex- 
ecutors. Amongst  other  property,  the  testator  was  entitled  to  about 
fifty  houses  in  London,  thirty-four  of  which  were  let  at  weekly 
rents.  The  trustees  employed  a  person  to  collect  those  rents,  and 
the  Master,  on  passing  their  "liccounts,  allowed  the  salary  they  had 
paid  to  him  ;  and  Sir  J.  Leach,  V.C.,  over-ruled  an  exception  taken 
to  the  Master's  report  on  account  of  that  allowance.  "  It  does  not 
appear  to  me,"  observed  his  Honor,  "  that  the  annuity  of  five  guineas 
to  each  trustee  makes  any  diiference  in  this  case.  It  is  given  to 
them  as  a  recompense  for  the  care  and  trouble  which  will  attend  the 
due  execution  of  their  ofiice ;  and,  if  it  be  consistent  with  the  due 
execution  of  their  office  that  they  should  employ  a  collector  to  re- 
ceive the  rent,  they  will  still  be  entitled  to  the  annuity.  A  provi- 
dent owner  might  well  employ  a  collector  to  receive  such  rents ; 
and  the  labor  of  such  collection  cannot  be  imposed  upon  trustees." 

So  an  executor,  although  he  may  be  a  solicitor,  may  employ  an- 
other solicitor  to  do  business  for  him  in  the  management  of  the 
testator's  affairs,  (Macnamara  v.  Jones,  2  Dick,  587;  Stanes  v. 
Parker,  9  Beav.  389 ;)  or  an  accountant,  if  the  accounts  are  of  a  dif- 
ficult or  complicated  nature,  {Henderson  v.  M'lver,  3  Madd.  275 ; 
New  V.  Jones,  1  Hall  &  T.  634  :)  or  an  agent  to  collect  debts  at  a 
commission ;  but  the  Court  wiU  reduce  it  if  too  high.  See  Weiss  v. 
Dill,  3  My.  &  K..  26,  where  an  executor,  having  charged  for  the  em- 
ployment of  an  agent,  at  ol.  per  cent.,  to  collect  debts  to  the  amount 
of  2,000?.,  an  exception,  taken  to  the  Master's  report,  who  allowed 
only  2\l.  per  cent.,  was  overruled  by  Sir  John  Leach,  M.  R.  "  Gene- 
rally speaking,"  said  his  Honor,  "  executors  are  not  allowed  to  em- 
ploy an  agent  to  peiform  those  duties,  which,  by  accepting  the  office 
of  executors  they  have  taken  upon  themselves ;  but  there  may  be 
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very  special  circumstances  in  which  it  may  be  thought  fit  to  allow 
them  such  expenses  as  they  may  have  incurred  by  the  employment 
of  agents.  It  is  for  the  Master  to  determine  whether  an  executor, 
•who  makes  a  claim  for  the  employment  of  an  agent,  ought  to  be  al- 
lowed to  charge  his  testator's  estate  with  such  a  burthen.  The 
Master  has  here  thought  that  the  executor  ought  not  to  be  allowed 
to  charge  the  testator's  estate  with  the  whole  commission  claimed, 
but  that  2J  per  cent,  is  a  fit  allowance.  I  have  some  doubt  whether 
in  this  case  the  Master  ought  to  have  made  any  allowance ;  but  with 
the  allowance  of  2^1.  per  cent,  which  he  has  made,  the  defendants 
must  be  content."  And  see  HopkiTison  y.  Roe,  1  Beav.  180;  Day 
V.  Croft,  2  Beav.  488. 

Upon  the  principle,  that  a  trustee  should  not  profit  by  his  trusts, 
a  person,  whether  he  is  sole  trustee  or<a  trustee  jointly  with  others, 
win  not  in  general  be  appointed  receiver  with  a  salary,  for  this 
would  be  a  mode  of  giving  a  trustee  emolument,  (Anon.,  3  Ves.  515  ; 

V.  Jolland,  8  Ves.  72 ;  Sykes  v.  Hastings,  11  Ves.  363 ;  Sutton 

V.  Jones,  15  Ves.  584 ;)  "  unless  no  one  else  can  be  procured  who 
will  act  with  the  same  benefit  to  the  estate,  where  there  is  a  necessity, 
from  the  circumstance,  that,  by  any  one  else,  the  estate ,  would  not 
be  so  well  managed ;"  (Sykes  v.  Hastings,  11  Ves.  364,  per  Lord 
Eldon  ;)  and  even  where  a  trustee  offers  to  act  as  receiver  without 
a  salary,  the  Court  wiU  only  appoint  him  to  the  office  on  the  ground 
that  it  is  for  the  benefit  of  the  estate,  because  it  is  the  duty  of  the 
trustee  to  examine  with  an  adverse  eye,  and  see  that  the  receiver 
does  his  duty  :  Hibbert  v.  Jenkins,  cited  11  Ves.  363,  364.  "The 
consequence  is,"  says  Lord  Eldon,  "  the  case  of  appointing  a  trustee 
to  be  receiver  is  extremely  rare,  and  only  where  he  will  act  without 
emolument:"  Sykes  v.  Hastings,  11  Yes.  364.  It  is  no  objection, 
however,  that  a  person  is  trustee  to  preserve  contingent  remainders  : 
Sutton  V.  Jones,  16  Ves.  587.  So,  it  is  competent  for  the  Court,  as 
a  matter  of  discretion,  to  appoint  an  executor  and  trustee,  consignee, 
with  the  usual  profits ;  and  where  a  discretion  of  that  kind  has  been 
exercised  and  acted  upon,  it  will  not  at  a  subsequent  period  be 
withdrawn ;  Marshall  v.  Holloway,  2  Swanst.  432 ;  Morison  v. 
Morison,  4  My.  &  Cr.  215,  224. 

Upon  the  same  principle,  if  a  trustee  or  executor  keeps  in  his  own 
possession,  trust 'moneys  which  ought  to  have  been  invested,  although 
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it  be  not  shewn  that  he  made  a  profit  by  so  doing,  he  will  be  charged 
interest,  at  a  rate  which  may  be  varied  at  the  discretion  of  the 
Court.  See  Tebbs  v.  Carpenter,  1  Madd.  290,  306,  where  Sir  T. 
Plumer,  after  an  elaborate  examination  of  the  authorities,  observed, 
that  it  appeared  that  a  distinction  had  been  taken,  as  in  every 
moral  point  of  view  there  ought  to  be,  between  negligence  and 
corruption  in  executors.  A  special  case  is  necessary  to  induce  the 
Court  to  charge  executors  with  more  than  Al.  per  cent,  upon  the 
balances  in  their  hands.  If,  however,  a  trustee  or  executor  employ 
the  trust  funds  in  a  trade  or  adventure  of  his  own,  whether  he  keeps 
the.m  separate  from,  or  mixes  them  with,  his  own  private  moneys> 
and  notwithstanding  the  diificulties  which  in  the  latter  case  may 
arise  in  taking  the  accounts,  the  cestui  que  trust,  if  he  prefers  it, 
may  insist  upon  having  the  profits  made  by,  instead  of  interest  on 
the  amount  of,  the  trust  funds  so  employed.  In  the  important  and 
leading  case  of  Docker  v.  Somes,  2  My.  &  K.  655,  trustees  had  paid 
part  of  the  trust  funds  to  their  bankers,  to  the  credit  of  their  general 
account,  without  distinguishing  the  same  from  the  moneys  Employed 
in  their  own  business  of  ship-chandlers  and  sail-makers,  it  was 
argued  that  the  trustees  only  ought  to  be  charged  interest  for  the 
trust  moneys  employed  by  them.  Lord  Brougham,  however,  in  an 
elaborate  judgment,  held  that  the  cestui  que  ^usts  might  at  their 
option  charge  them  either  with  interest  or  with  a  proportionate 
share  of  the  profits.  "  Wherever,"  said  his  Lordship,  "  a  trustee,  or 
one  standing  in  the  relation  of  a  trustee,  violates  his  duty  and  deals 
with  the  trust  estate  for  his  own  behoof,  the  rule  is,  that  he  shall 
account  to  the  cestui  que  trust  for  all  the  gain  which  he  has  made. 
Thus,  if  trust  money  is  laid  out  in  biiying  and  selling  land,  and  a 
profit  made  by  the  transaction,  that  shall  go,  not  to  the  trustee  who 
has  so  applied  the  money,  but  to  the  cestui  que  trust  whose  money 
has  been  thus  applied.  In  like  manner  (and  cases  of  this  kind  are 
more  numerous),  where  a  trustee  or  executor  has  used  the  fund 
committed  to  his  care  in  stock  speculations,,  though  the  loss  (if  any) 
must  fall  upon  himself,  yet,  for  every  farthing  of  profit  he  may 
make  he  shall  be  accountable  to  the  trust  estate.  So,  if  he  lay  out 
the  trust  money  in  a  commercial  adventure,  as  in  buying  or  fitting 
out  a  vessel  for  a  voyage,  or  put  it  in  the  trade  of  another  person, 
from  which  he  is  to  derive  a  certain  stipulated  profit,  although  I 
will  not  say  that  this  has  been  decided,  I  hold  it  to  be  quite  clear, 
that  he  must  account  for  the  profits  received  by  the  adventure  or 
36 
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from  the  concern.  In  all  these  cases  it  is  easy  to  tell  what  the 
gains  are.  The  fund  is  kept  distinct  from  the  trustee's  other 
moneys,  and  whatever  he  gets,  he  must  account  for  and  pay  over. 
It  is  so  much  fruit,  so  much  increase,  on  the  estate  or  chattel  of 
another,  and  must  follow  the  ownership  of  the  property  and  go  to 
the  proprietor.     .     .     ." 

"  Such  being  the  undeniable  principle  of  equity,  such  the  rule  by 
which  breach  of  trust  is  discouraged  and  punished — discouraged  by 
intercepting  its  gains  and  thus  frustrating  the  intentions  that 
caused  it — punished  by  charging  all  losses  on  the  wrong  doer,  while 
no  profit  can  ever  accrue  to  him — can  the  Court  consistently  draw 
the  line,  as  the  cases  would  seem  to  draw  it,  and  except  from  the 
general  rule  those  instances  where  the  risk  of  the  malversation  is 
most  imminent — those  instances  where  the  trustee  is  most  likely  to 
misappropriate,  namely  those  in  which  he  uses  the  trust  funds  in 
his  own  traffic  ?  At  first  sight  this  seems  grossly  absurd,  and  some 
reflection  is  required  to  understand  how  the  Court  could  ever,  even 
in  appearance,  countenance  such  an  anomaly.  The  reason  which  has 
induced  judges  to  be  satisfied  with  allowing  interest  only,  I  take  to 
have  been  this  ;  they  could  not  easily  sever  the  profits  attributable 
to  the  trust  money  from  those  belonging  to  the  whole  capital  stock ; 
and  the  process  became  still  more  difiicult  where  a  great  proportion 
of  the  gains  proceeded  from  skill  or  labour  employed  upon  the 
capital.  In  cases  of  separate  appropriation,  there  was  no  such 
difliculty,  as  where  land  or  stock  had  been  bought  and  then  sold 
again  at  a  profit ;  and  here  accordingly,  there  was  no  hesitation  in 
at  once  making  the  trustee  account  for  the  whole  gains  he  had 
made.  But  where,  having  engaged  in  some  trade  himself,  he  had 
invested  the  trust  money  in  that  trade  along  with  his  own,  there 
was  so  much  difficulty  in  severing  the  profits,  which  might  be 
supposed  to  come  from  the  money  misapplied,  from  those  which 
came  from  the  rest  of  the  capital  embarked,  that  it  was  deemed 
more  convenient  to  take  another  course,  and,  instead  of  endeavoring 
to  ascertain  what  profit  had  been  really  made,  to  fix  upon  certain 
rates  of  interest  as  the  supposed  measure  or  representative  of  the 
profits,  and  to  assign  that  to  the  trust  estate." 

"  This  principle  is  undoubtedly  attended  with  one  advantage — it 
avoids  the  necessity  of  an  investigation,  of  more  or  less  nicety,  in 
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each  individual  ease,  and  it  thus  attains  one  of  the  important 
heneiits  resulting  from  all  general  rules.  But  mark  what  sacrifices 
of  justice  and  of  expediency  are  made  for  this  convenience.  All 
trust  estates  receive  the  same  compensation,  whatever  risks  they 
may  have  run  during  the  period  of  their  misappropriation— all 
profit  equally,  whatever  may  be  the  real  gain  derived  by  the  trus- 
tee from  his  breach  of  duty ;  nor  can  any  amount  of  profit  made 
be  reached  by  the  Court,  or  even  the  most  moderate  rate  of  mer- 
cantile profit — that  is,  the  legal  rate  of  interest — be  exceeded, 
whatever  the  actual  gains  may  have  been,  unless  by  the  very 
clumsy  and  arbitrary  method  of  allowing  rests,  in  other  words, 
compound  interest,  and  this  without  the  least  regard  to  the  profits 
actually  realized ;  for,  in  the  most  remarkable  eases  in  which  this 
method  has  been  resorted  to  {Raphael  v.  Bohem,  stated  in  11  Ves. 
92,  and  1  Madd.  300,  which,  indeed,  is  always  cited  to  be  doubted, 
if  not  disapproved),  the  compound  interest  was  given  with  a  view 
to  the  culpability  of  the  trustee's  conduct,  and  not  upon  any  esti- 
mate of  the  profits  he  had  made  by  it." 

"  But  the  principal  objection  which  I  have  to  the  rule  is  founded 
upon  its  tendency  to  cripple  the  just  power  of  this  Court  in  by  far 
the  most  wholesome  and  indeed  necessary  exercise  of  its  functions, 
and  the  encouragement  thus  held  out  to  fraud  and  breach  of  trust. 
What  avails  it  towards  preventing  such  malversations,  that  the 
contrivers  of  sordid  injustice  feel  the  power,  of  the  Court  only 
where  they  are  clumsy  enough  to  keep  the  gains  of  their  dishonesty 
severed  from  the  rest  of  their  stores  ?  It  is  in  vain  they  are  told 
of  the  Court's  arm  being  long  enough  to  reach  them,  and  strong 
enough  to  hold  them,  if  they  know  that  a  certain  delicacy  of  touch 
is  required,  without  which  the  hand  might  as  well  be  paralyzed  or 
shrunk  up.  The  distinction — I  will  not  say  sanctioned,  but  pointed 
at  by  the  negative  authority  of  the  cases — proclaims  to  executors 
and  trustees,  that  they  have  only  to  invest  the  trust  money  in  the 
speculations,  and  expose  it  to  the  hazards  of  their  own  commerce, 
and  be  charged  51.  per  cent,  on  it,  and  then  they  may  pocket  15Z. 
or  201.  per  cent,  by  a  successful  adventure.  Surely  the  supposed 
difficulty  of  ascertaining  the  real  gain  made  by  the  misapplication 
is  as  nothing  compared  with  the  mischiefs  likely  to  arise  from  ad- 
mitting this  rule,  or  rather  this  exception  to  one  of  the  most  gene- 
ral rules  of  equitable  jurisdiction. 
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"  Even  if  cases  were  more  likely  to  occur  than  I  can  think  they 
are,  of  inextricable  difficulties  in  pursuing  such  inquiries,  I  should 
still  deem  this  the  lesser  evil  by  far,  and  be  prepared  to  em- 
brace it. 

"  Mr.  Solicitor-General  put  a  case  of  a  very  plausible  aspect 
with  the  view  of  deterring  the  Court  from  taking  the  course  which 
all  principle  points  out.  He  feigned  the  instance  of  an  apothecary 
buying  drugs  with  lOOZ.  of  trust  money  and  earning  lOOOi.  a  year 
by  selling  them  to  his  patients  ;  and  so  he  might  have  taken  the 
case  of  trust  money  laid  out  in  purchasing  a  piece  of  steel,  or 
skein  of  silk,  and  these  being  worked  up  into  goods  of  the  finest 
fabric,  Birmingham  trinkets  or  Brussels  lace,  where  the  work  ex- 
ceeds by  10,000  times  the  material  in  value.  But  such  instances, 
in  truth,  prove  nothing:  for  they  are  cases  not  of  profits  upon 
stock,  but  of  skilful  labour  very  highly  paid  ;  and  no  reasonable 
person  would  ever  dream  of  charging  a  trustee,  .whose  skill  thus 
bestowed  had  so  enormously  augmented  the  value  of  the  capital, 
as  if  he  had  only  obtained  from  it  a  profit ;  althou'gh  the  refine- 
ments of  the  civil  law  would  certainly  bear  us  out  even  in  charging 
all  gains  accruing  upon  these  gocfds  as  in  the  nature  of  accretions 
belonging  to  the  true  owners  of  the  chattels.     .     .     ." 

"  The  last  person  who  can  be  heard  to  argue  from  the  difficulty 
of  tracing  or  apportioning  the  profits  of  the  misapplied  fund,  is 
the  man  whose  breach  of  trust  has  caused  the  misapplication  and 
created  the  difficulty." 

"When  did  a  court  of  justice,  whether  administered  according  to 
the  rules  of  equity  or  of  law,  ever  listen  to  a  wrong  doer's  argu- 
ment to  stay  the  arm  of  justice,  grounded  on  the  steps  be  himself 
had  successfully  taken  to  prevent  his  iniquity  from  being  traced  ? 
Bather,  let  me  ask,  when  did  any  wrong  doer  ever  yet  possess  the 
hardihood  to  plead,  in  aid  of  his  escape  from  justice,  the  extreme 
difficulties  he  had  contrived  to  throw  in  the  way  of  pursuit  and 
detection,  saying,  '  You  had  better  not  make  the  attempt,  for  you 
find  I  have  made  the  search  very  troublesome  ?'  The  answer  is, 
'  The  Court  will  try.'  See  also  Palmer  v.  Mitchell,  2  My.  &  K.  672, 
n. ;  Wedderburn  v.  Wedderburn,  2  Kee.  41 ;  4  My.  &  Cr.  41 ;  Fos- 
brooke  v.  Balguy,  1  My.  &  K.  226." 
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Should,  however,  in  any  case  a  serious  difficulty  arise  in  tra- 
cing and  apportioning  the  profits  derived  by  a  trustee  or  executor 
from  the  employment  of  trust  funds  together  with  his  own,  in  any 
trade  or  speculation,  it  may  be  a  reason  for  referring  a  fixed  I'ate 
of  interest  to  an  account  of  the  profits. 

If,  however,  a  person  is  merely  a  constructive  trustee,  from  hav- 
ing employed  the  money  of  another  in  a  trade  or  business,  and 
does  not  expressly  fill  any  fiduciary  character  as  that  of  trustee  or 
execjutor,  £i,lthough  he  must  account  for  the  profits  of  the  money  he 
employed,  he  will  have  an  allowance  made  to  him  for  his  loss  of 
time,  skill,   and  trouble.     Thus,  in  Brown  v.  Litton,  1  P.  Wms. 
140 ;  10  Mod.  20,  the  captain  of  a  ship,  having  $800  on  board, 
■vyhich  he  intended  to  invest  in  trade,  died  on  his  voyage,  and  the 
mate,  becoming  captain,  took  the  800  dollars,  and,  investing  them 
in  trade,  made  great  improvements  thereof,  and  on  his  return  to 
England  the  executrix  of  the  first  captain  brought  a  bill  against 
him  for  an  account.     The  defendant  admitted  the  receipt  of  the 
money,  and  offered  to  repay  the  same  with  interest,  whereas  the 
plaintiff  insisted  on  the  profits  produced  in  trade,  and  the  several 
investments  that  had  been  made  therewith.     Lord  Keeper  Har- 
court,  however,  considering  that  the  defendant  was  like  a  trustee, 
held  that  he  ought  clearly  to  account  for  the  profits  made  of  the 
money  ;  but  that,  to  recompense  him  for  his  care  in  trading  with 
it,  the  Master  should  settle  a  proper  salary  for  the  pains  and  trou- 
ble he  had  been  at  in  the  management  thereof.    And  his  Lordship 
compared  it  to  the  case  of  two  joint, traders,  where,  if  one  dies  and 
the  survivor  carries  on  the  trade  after  the  death  of  the  partner,  the 
survivor  shall  answer  for  the  gain  made  by  this  trade  ;  and,  this 
being  an  island,  all  imaginable  encouragement  ought  to  be  given 
to  trade ;  and  such  construction  was  for  the  benefit  of  him  who 
carried  out  this  money  with  that  intent,  and  there  was  no  reason 
that  his  death  should  so  far  injure  his  family  and  relations  as  to 
deprive  them  of  the  benefit  which  might  accrue  from  it  in  the  way 
of  trade.     In  Brown  v.  De  Tastet,  Jac.  284,  on  the  death  of  one  of 
the  partners  in  a  business,  the  survivor  retaining  his  capital,  and 
employing  it  in  the  trade,  was  decreed  by  Lord  Eldon  to  account 
for  the  profits  derived  from  it,  but  proper  allowances  were  to  be 
made  to  him  for  his  management  of  the  business.     And  see  Craw- 
v.   Collins,   15  Ves.  218;   1  J.  &  W.  2,67;    2  Euss,  325; 
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Feathers tonhav^h  v.  Fenwick,  17  Ves.  298 ;  Cooke  v.  Colling'i-idge, 
Jae.  607. 

Upon  the  same  principle  a  trustee  will  not  be  allowed  to  have 
the  sporting  over  the  trust  estate,  nor  to  appoint  gamekeepers  to 
preserve  the  game  for  his  own  amusement ;  see  Webb  v.  The  Earl 
of  Shaftesbury,  7  Ves.  488,  where  Lord  Eldon  directed  an  enquii-y 
whether  the  liberty  of  sporting  could  be  let  for  the  benefit  of  the 
cestui  que  trust ;  and  if  it  could  not,  he  thought  the  game  would 
belong  to  the  heir.  If  it  was  necessary  for  the  preservation  of  the 
game,  that  the  trustee  should  appoint  a  gamekeeper,  he  would  hot 
be  prevented  from  appointing  one,  but  for  that  purpose  only  ;  for 
he  could  not,  under  the  will,  have  an  establishment  of  pleasure  on 
the  trust  estate  :  and  see  Hutchinson  v.  Morritt,  3  Y.  &  C,  Exch. 
547. 

So,  likewise,  a  person  standing  in  a  fiduciary  relation  towards 
another  will  not  be  allowed  to  benefit  by  his  trust  by  obtaining  a 
renewal  of  a  lease  (see  Keech  v.  Sandford,  and  note,  1,  W.  &  T.  L.  C. 
p.  32) ;  or  by  purchasing  from  his  cestui  que  trust  {Fox  v.  Mack- 
ret'i ,  W.  &  T.  L.  C.  Vol.  1,  p.  72) .  And  the  principle  is  applicable  to 
receivers  (In  re  Ormsby,  1  Ball  &  B.  189)  and  committees  of  lunatic 
estates.:  Anon.,  10  Ves.  103. 

Although  trustees  and  executors  are  not  allowed  any  remunera- 
tion for  their  trouble,  they  will  be  allowed  all  proper  expenses  out 
of  pocket,  whether  they  be  provided  for  in  the  instrument  creating 
the  trusts  or  not :  Hide  v.  Haywood,  2  Atk.  126  ;  Worrall  v.  Har- 
ford, 8  Ves.  8 ;  Dawson  v.  Clarke,  18  Ves.  254  ;  Attorney -General 
v.  The  Mayor  of  Norwich,  2  My.  &  Cr.  424.  Thus,  he  will  be 
allowed  the  expense  of  travelling  {Ex  parte  Lovegrove,  3  D.  &  C. 
763) ;  of  fees  for  counsel  (Gary,  14) ;  costs  of  a  law  suit  {Amand 
V.  Bradbourne,  2  Ch.  Ca.  138  ;  Fearns  v.  Young  10  Ves.  184) ; 
unless  such  expenses  were  improper  {Malcolm  v.  O'CaUaghan,  3  M. 
&  C.  52) ;  or  the  litigation  occasioned  by  his  own  negligence ; 
Caffrey  v.  Darby,  6  Ves.  488,  497.  But  it  seems  he  will  in  no  case 
be  allowed  interest  on  his  costs  :  Gordon  v.  Trail,  8  Price,  416. 
Although  a  trustee  ought  to  keep  an  account  of  his  expenses,  his 
not  having  done  so  will  not,  it  seems,  disentitle  him  to  an  allow- 
ance :  Hethersell  v.  Hales,  2   Ch.  Eep.  158.     And  he  will  have  a 
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lien  on  the  trust  estate  for  his  expenses  (Ex  parte  James,  1  Deac. 
&  C.  272)  ;  but  it  does  not  extend  to  the  persons  employed  by  him 
in  the  affairs  of  the  trusts  {Worrall  v.  Harford,  8  Ves.  8 ;  Lawless 
V.  Shaw,  L.  &  G.,  t.  Sugd.,  154,  reversed  Dom.  Proc.  5  C.  &  F. 
129) ;  and  if  the  trust  estate  no  longer  exists,  the  trustee  may 
proceed  in  equity  against  the  cestui  que  trust  personally  :  Balsh  v. 
Hyham,  2  P.  Wms.  453. 

A  trustee  may,  however,  from  accidental  circumstances,  profit 
by  his  trust,  as  where  the  cestui  que  trust  dies  intestate  without 
heirs ;  for  in  that  case  the  lord  cannot  claim  by  escheat,  and,  sub- 
ject to  the  right  of  creditors,  the  trustee  may  retain  possession,  not 
by  any  title  of  his  own,  but  because  no  other  person  can  shew  a 
title.  This  was  determined,  after  much  discussion,  in  the  import- 
ant case  of  Burgess  v.  Wheate,  1  Eden,  177.  There  A.,  being 
seized  in  fee  ex  parte  paterna,  conveyed  real  estate  to  trustees,  in 
trust  for  herself,  her  heirs  and  assigns,  to  the  intent  that  she 
should  appoint,  and  for  no  other  use,  intent,  or  purpose  whatsoever. 
A.  died  without  having  made  any  appointment,  and  without  heirs 
ex  parte  paterna.  It  was  held  by  Lord  Keeper  Henly  and  Sir 
Thomas  Clarke,  M.E.,  first,  that  the  maternal  heir  was  not  entitl- 
ed ;  and,  secondly,  that  there  being  a  terre  tenant,  the  Crown, 
claiming  by  escheat,  had  not  a  title  by  subpoena  to  compel  a 
conveyance  from  the  trustee,  the  trust  being  absolutely  determined ; 
but  no  opinion  was  given'  upon  the  right  of  the  trustee  :  and  see 
Attorney-General  v.  Sands,  Hard.  496 ;  Taylor  v.  Haggarth,  14  Sim. 
8.  But  a  trustee  must  convey  to  trustees  according  to  the  direc- 
tions of  a  testator,  although  the  trusts  for  which  the  conveyance 
was  directed  may  have  failed  or  never  arisen :  Onslow  v.  Wallis, 
1  HaU  &  T.  513  ;  1  Mac.  &  G.  506. 

In  case  of  the  attainder  of  the  cestui  que  trust  for  felony,  it 
seems  to  have  been  the  opinion  of  Lord  Keeper  Henley  and  Sir 
Thomas  Clarke,  M.  E.,  that  if  he  were  pardoned  by  the  Crown,  he 
might  enforce  the  trust :  see  1  Eden,  210,  255.  Lord  Mansfield, 
however,  observed  that  he  could  find  no  clear  and  certain  rule  to 
go  by  ;  and  yet  he  thought  equity  would  follow  the  law  throughout : 
1  Eden,  236.  It  seems,  however,  doubtful  whether  the  heir  of  a 
person  executed  for  felony  could  sue  the  trustee.  See  Br.  Ab. 
tit.  "  Peff.  al.  Us."  34. 
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It  is  clear,  however,  that  upon  failure  of  the  heir  of  the  cestui 
que  trust,  the  trustee  cannot  come  into  equity  as  plaintiff,  to  assert 
his  right  (see  1  Eden,  212,  and  Williams  v.  Lord  Lonsdale,  3  Ves. 
752), 'in  which  case  a  copyhold  (duly  surrendered)  was  devised  to 

A.  and  his  heirs,  in  trust  for  B;  and  his  heirs.     Upon  the  death  of 

B.  without  heirs,  it  was  held  by  Lord  Eosslyn,  that  the  heir  of  the 
trustee  had  an  equity  to  compel  the  lord  to  admit  him ;  and  his 
bill  was  dismissed  without  costs.  "  The  only  point,"  observed  his 
Lordship,  "  determined  in  Burgess  v.  Wheate,  was,  that  the  Crown, 
entitled  as  it  was  supposed  by  escheat  upon  the  death  of  the  cestui 
que  trust,  had  not  a  title  by  subpoena  in  this  Court  to  make  the 
heir  of  the  trustee,  having  merely  a  legal  estate,  convey;  that 
there  was  no  equity  for  this  Court  to  exercise  jurisdiction.  Is  not 
the  converse  of  that  equally  true?  If  the  lord  has  no  equity  in 
that  case,  can  I  find  any  ground  of  equity  where  the  person  having 
the  legal  estate,  and  telling  me  he  has  no  beneficial  interest,  de- 
sires me  to  act  for  his  benefit  upon  the  estate  of  the  lord  ?  The 
Court  cpnsiders  the  mere  legal  estate  as  nothing."  But  the  Court 
of  King's  Bench  will,  by  mandamus,  compel  the  lord  to  admit  the 
heir  of  a  trustee,  although  he  has  a  mere  legal  title :  The  King  v. 
Co:gan,  6  East,  431 ;  S.  C,  2  Smith,  417;  Khig  v.  Wilson,  10  B. 
&  C.  80. 

Lord  Mansfield  asked,  in  Burgess  v.  Wheate  (see  1  Eden,  185), 
whether,  in  the  event  of  the  attainder  of  the  cestui  que  trust,  the 
right  would  not  result  to  the  creator  of  the  trust :  but  no  notice 
appears  to  have  been  taken  of  this  observation,  nor  does  the  ques- 
tion ever  appear  to  have  been  determined. 

If  the  cestui  que  trust  of  real  or  personal  chattels,  having  no 
next  of  kin,  dies,  either  intestate  (Jones  v.  Goodchild,  3  P.  Wms. 
33  ;  Rutherford  v.  Maule,  4  Hagg.  213 ;  Taylor  v.  Haygarth,  14 
Sim.  8),  oi;  if,  under  the  old  law,  having  made  a  will,  he  appointed 
an  executor,  who,  either  expressly  or  by  implication,  was  excluded 
from  all  beneficial  interest,  so  as  to  be  converted  into  a  mere  trus- 
tee {Middleton  v.  Spicer,  1  Bro.  C.  C.  201 ;  Barclay  v.  Russell,  3 
Ves.  424  ;  Henchman  v.  Attorney -General,  3  My.  &  K.  492 ;  Cave 
V.  Roberts,  8  Sim.  214),  the  Crown  in  either  case,  by  virtue  of  its 
prerogative,  may  claim  the  chattels  as  bona  vacantia ;  but  if  under 
the  old  law  there  was  nothing  in  the  will  to  convert  the  executor 
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into  a  trustee ;  or  if,  since  the  passing  of  11  Geo.  4  &  1  Will.  4,  c. 
40,  it  appears  to  be  the  intention  that  he  shall  be  the  beneficial 
owner,  the  Crown  cannot  make  good  its  claim. 

In  the  American  notes  to  this  case  it  is  said : — The  rule,  that  a 
trustee  shall  not  profit  by  his  trust,  when  carried  to  the  ex- 
tent of  denying  a  reasonable  compensation  for  his  services,  has, 
at  the  present  day,  but  a  limited  application  on  this  side  of  the 
Atlantic.  "  The  state  of  our  country,  and  the  habits  of  our  people 
are  so  different,  as  to  have  induced  the  legislatures  of  nearly  all  the 
states  to  introduce  provisions  by  statute  for  competent  remuneration 
to  those  to  whom  the  law  commits  the  care  and  charge  of  the  estate 
of  infants  and  deceased  persons,  and  the  Courts  mfike  a  reasonable 
allowance  to  receivers  appointed  by  them,  besides  reimbursing  their 
expenses.  .  .  .  And  the  equity  of  the  statute  is,  by  construction, 
generally  extended  to  conventional  trustees  when  the  agreement  is 
silent."     Boyd  v.  Hawkins,  2  Dev.  Eq.  R.  334. 

The  rule  of  Robinson  v.  Pett,  has,  however,  at  an  early  day,  re- 
ceived very  cordial  approbation  in  parts  of  this  country,  and  in  one 
state  at  least,  (Delaware,)  continues  to  prevail  at  the  present  time. 
In  New  York,  Chancellor  Kent,  in  the  early  case  of  Green  v.  Winter, 
1  Johns.  Ch.  37,  declared,  that  even  were  he  free  from  the  weight 
of  English  authority,  he  would  greatly  hesitate  before  he  undertook 
to  question  the  wisdom  of  this  rule,  and  in  the  subsequent  carefully 
considered  case  of  Manning  v.  Manning,  Id.  534,  the  same  learned 
Jud^e  enforced  his  views  by  a  reference  to  the  rule  of  the  civil  law, 
and  added,  "  nor  does  the  rule  strike  me  as  so  very  unjust,  or  singu- 
lar and  extraordinary  ;  for  the  acceptance  of  every  trust  is  voluntary 
and  confidential ;  and  a  thousand  duties  are  required  of  individuals, 
in  relation  to  the  concerns  of  others,  and,  particularly,  in  respect  to 
numerous  institutions,  partly  of  a  private,  and  partly  of  a  public 
nature,  in  which  a  just  indemnity  is  all  that  is  expected  and  grant- 
ed. I  should  think  it  could  not  have  a  very  favourable  influence  on 
the' prudence  and  diligence  of  a  trustee,  were  we  to  promote,  by  the 
liopes  of  reward,  a  competition,  or  even  a  desire,  for  the  possession 
of  private  trusts,  that  relate  to  the  monied  concerns  of  the  helpless 
and  infirm.  To  allow  wages  or  commissions  for  every  alleged 
services,  how  could  we  prevent  abuse  ?" 

But,  as  was  pertinently  remarked  by  Judge  Story, "  to  say  that 
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no  one  is  obliged  to  take  upon  himself  the  duty  of  a  .trustee,  is  to 
evade,  and  not  to  answer  the  objection.  The  policy  of  the  law- 
ought  to  be  such  as  to  induce  honourable  men,  without  a  sacrifice 
of  their  private  interest,  to  accept  the  office,  and  to  take  away  the 
temptation  to  abuse  the  trust  for  mere  selfish  purposes,  as  the  only 
indemnity  for  services  of  an  important  and  anxious  character."  Eq. 
Juris.  §  1268,  n.  Such  seems  to  have  been  the  view  generally 
taken  throughout  this  country,  and  though  at  an  early 
period  some  of  the  states  recognized  the  English  rule,  yet  in  them, 
as  in  New  York,  itis  judicial  adoption  called  forth  almost  immediate 
legislative  interference  ;  while  in  others,  the  allowance  of  a  compen- 
sation to  all  acting  in  a  fiduciary  capacity,  either  formed  a  part  of 
their  local  common  law,  or  proceeded  from  an  equitable  construc- 
tion of  some  statue. 

The  subject,  however,  of  a  trustee's  compensation,  is  intimately 
connected  with  that  of  his  liability.  Where  he  is  treated  as  a  paid 
agent,  and  has  undertaken  the  trust  as  such,  it  would  seem  that  his 
accountability  would  be  much  greater  than  where  his  services  have 
been  gratuitously  rendered.  Accordingly,  it  was  well  said  by  Gib- 
son, C.  J.,  in  Ex  parte  Cassel,  3  Watts,  443,  "  that  a  trustee  is 
answerable  for  negligence,  only  where  it  is  so  gross  as  to  be  evidence 
of  wilful  misconduct,  is  not  to  be  disputed.  But  the  reason  of  the 
rule  shows  that  it  is  not  for  cases  in  which  the  trustee  is  to  receive 
a  stipulated  compensation.  It  is  said  that  a  trustee,  even  of  a 
charity,  may  not  be  charged  for  more  than  he  has  actually  received, 
except  for  very  supine  negligence,  and  that  the  gratuitous  nature  of 
the  service  distinguishes  him  from  a  bailee  for  hire.  2  Fonbl.  178. 
.  .  .But  the  foundation  of  the  rule  fails  entirely  when  the  trust  has 
been  accepted  on  terms  of  receiving  a  stipulated  reward."  In  such 
cases,  the  familiar  principles  apply  which  govern  the  compensation 
to  paid  agents  and  bailees.  Story  on  Agency,  §  3245,  &c.  But 
there  would  seem  to  be  a  medium  degree  of  accountability,  which 
would  arise  in  cases  where  the  trust  has  been  undertaken,  not,  in- 
deed, wholly  gratuitously,  nor  yet  with  a  stipulated  reward,  but 
with  the  expectation  of  receiving  such  compensation  as  comes  with- 
in a  court's  discretion  to  allow.  But  the  rules  upon  this  subject 
seem  to  be  as  yet  so  various  and  local  as  to  render  unsatisfactory 
any  attempt  at  their  uniform  classification.  The  penalty  imposed 
for  wrongful  or  negligent  acts  or  omissions  is  usually  inflicted  by  a 
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charge  of  interest,  either  simple  or  compound,  by  a  forfeiture  of  com- 
pensation either  in  part  or  in  whole,  or  by  both  of  these  methods. 
The  cases  upon  the  subject  of  interest  have  been  ably  classified  by 
Mr.  Wallace,  in  his  note  to  Selleck  v.  French,  1  Amer.  Lead.  Cases. 
It  will  be  seen  that  in  those  states  where  compensation  is,  by  statute, 
matter  of  right,  it  cannot  be  forfeited  by  any  misconduct,  however 
gross,  while  in  others  it  is  thought  that  the  penalty  of  interest 
should  not  carry  with  it  that  of  also  taking  away  the  compensa- 
tion. In  some  parts  of  the  country,  legislative  provisions  have  now 
fixed  both  the  amount  of  compensation,  and  the  manner  in  which  it 
shall  be  allowed;  inothersthe  statutes  are  less  precise,  being  sometimes 
merely  declaratory  of  the  general  principle  ;  but  in  these,  courts  have 
endeavoured  to  form  a  standard  with  as  much  precision  as  the  vary- 
ing circumstances  of  the  difierent  cases  will  admit,  and  in  some  of 
the  older  states  the  system  of  allowing  compensation  may  be  said  to 
be  governed  by  precise  rules,  which  may,  perhaps,  hereafter  become 
less  local  in  their  application  than  they  at  present  seem  to  be. 

In  New  York,  the  principle  adopted  by  Chancellor  Kent,  in  Green 
V.  Winter,  and  Manning  v.  Manning,  seems  to  have  met  with  little 
favour,  as  these  cases  were  almost  immediately  followed  by  the  act 
of  1817,  which  made  it  lawful  for  the  Court  of  Chancery,  in  the 
settlement  of  accounts  of  guardians,  executors,  and  administraitors  • 
to  make  to  them  a  reasonable  allowance  for  their  services  as 
such,  over  and  above  their  expenses.  In  the  Matter  of  Roberts,  3 
Johns.  Ch.  43. 

An  order  in  chancery,  made  in  the  same  year,  3  John.  Ch.  630, 
reduced  these  provisions  to  more  precision,  by  directing  that  the 
allowance  for  receiving  and  paying  money,  should  be  five  percent, 
on  all  sums  not  exceeding  one  thousand  dollars,  two  and  a-half  per 
cent,  on  any  excess  between  one  and  five  thousand,  and  one  per  cent, 
for  all  above  the  latter  amount.  The  Revised  Statutes  have  since 
adopted  the  same  rule,  2  Rev.  St.  93,  with  the  addition  that  any 
iirovision  made  by  a  testator  for  specific  compensation;  is  to  be 
deemed  a  full  satisfaction  for  his  services,  unless  by  a  written  in- 
strument filed  with  the  surrogate  he  elect  to  renounce  such  legaicy. 

Although  these  statutes  only  gave  an  allowance  to  guardians, 
executors  and  administrators,  yet  by  an  equitable  construction,  ^leir 
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provisions  have  been  extended  to  committees  of  lunatics>  idiots,  &c., 
Eobert's  case,  3  John.  Ch.  43 ;  Meachami  v.  Sterns,  9  Paige,  403  ; 
Livingston's  case.  Id.  442 ;  and  although  in  Jewett  v.  Woodward,  1 
Edw.  Ch.  199,  it  seems  to  have  been  thought,  that  this  did  not  apply 
to  trustees  under  voluntary  assignments,  yet  in  Meacham  v.  Sterns, 
it  was  held  to  be  the  settled  rule,  that  the  equity  of  the  statute 
extended  also  to  trustees  under  any  express  trust  when  the  instru- 
ment creating  it  was  silent,  and  that  "the  trustee  uj^on  the  settle- 
ment of  his  accounts  will  be  allow  the  same  fixed  compensation  for 
this  services,  by  way  of  commissions^  as  are  allowed  by  law  to 
■executors  and  guardians,  to  be  computed  in  the  same  manner ; '' 
Livingstone'  case ;  and  the  word  "  commissions"  includes  not  merely 
a  per  centage,  but  an  allowance  for  all  services  connected  with  the 
•trust ;  Stevenson  v.  Maxwell,  2  Sandf  Ch.  284. 

,,Itx  McWhorter  \.  Benson,  Hopk.  28,  it  was  held,  that  the  dis- 
cretion of  the  Court  was  limited  as  to  the  manner  of  compensation, 
and  that  it  had  no  power  to  sanction  any  specific  charge  or  per  diem 
allowance.  Nor  was  such  a  mode  of  compensation  deemed  at  all 
expedient.  "  It  is  evident,"  said  Sandford,  Ch.,  "  that  aU  attempts 
to  assess  the  value  of  services  performed  in  these  trusts,  by  placing 
each  case  upon  its  peculiar  circumstances  and  intrinsic  merit,  must 
terminate  in  a  power  of  mere  discretion,  a  discretion  to  a  great  extent 
merely  arbitrary.  This  mode  of  assessment  would  be  so  uncer- 
tain in  its  operation,  that  it  would  frequently  defeat  the  very  justice 
which  it  proposes  to  attain  ;  and  its  certain  effect  would  be,  to  pro- 
duce extensive  litigation  in  adjusting  the  rewards  of  executors, 
administrators  and  guardians.  ...  It  has  also  been  proposed,  to 
make  the  compensation  depend  upon  time,  by  making  an  allowance 
for  each  day  employed  in  the  business  of  the  trust.  This  would 
indeed  be  a  universal  rule,  embracing  all  services  ;  but  the  principle 
would  be  most  pernicious.  No  rule  could  be  more  dangerous,  than 
that  which  should  declare  that  every  guardian,  executor  and  ad- 
ministrator, shall  receive  a  daily  allowance  for  time  employed  in  his 
trust.  Much  of  the  utility  of  these  trusts,  always  consists  in  atten- 
tion, superintendence,  fidelity,  and  economy ;  and  cares  and  services 
like  these,  cannot  be  measured  with  any  exactness  by  dp.ys  or 
months.  The  duties  of  these  trusts,  do  not  in  general,  require  entire 
days  of  attention ;  but  they  are  usually  performed,  as  occasion  may 
require,  with  little  or  no  interruption  of  the  private  pursuits  of  the 
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trustee.  The  iiijustioe  of  allowing  daily  wages,  the  temptation  to 
abuse  which  would  be  offered  by  such  a  rule,  and  the  difficulty  of 
preventing  abuses  in  its  execution,  are  decisive  objections  to  its 
adoption.  If  we  regard  the  duration  of  these  trusts,  this  fact 
affords  no  rule  of  compensation.  One  of  these  trusts  continuing 
five  years,  may  be  far  more  arduous  and  may  require  much  greater 
services  than  another  extending  to  fifteen  years,  for  its  entire 
execution.  The  idea  of  compensation  measured  merely  by  time, 
must  therefore  be  rejected." 

The  rule  of  this  case  has  been  subsequently  approved,  both  upon 
principle,  and  as  a  correct  interpretation  of  the  Statute ;  Reviser's 
note  to  §  54,  tit.  3,  ch.  6,  pi.  2;  Vanderheyden  v.  Vanderheyden,  2 
Paige,  288;  Valentine  v.  Valentine,  3  Barb.  Ch.  438 ;  though  in 
Jewett  V.  Woodward,  1  Edw.  Ch.  199,  a  per  diem  allowance  was 
given  to  a  trustee  under  an  assignment  for  the  benefit  of  creditors. 
Indeed,  notwithstanding  the  emphatic  opinion  of  Chancellor  Kent, 
in  Green  v.  Winter,  the  rule  adopted  by  him  in  that  case,  made  the 
distinction  between  it  and  the  general  current  of  American  authority, 
rather  one  of  kind  than  of  principle,  as  he  gave  a  per  diem  allowance 
to  the  trustee,  not,  indeed,  by  compensation,  but  as  an  indemnity. 

The  compensation  to  trustees  being  thus  in  a  manner  the  subject 
of  positive  enactment,  seems  to  be  thought  a  matter  of  right  and 
not  of  grace,  and  is  not  forfeited  by  misconduct  on  his  part — ^his 
commissions  are  allowed  to  him,  even  though  he  should  be  charged 
with  compound  interest  Vanderheyden  v.  Vanderheyden ;  Rapalje 
V.  Norsworth'i/s  ex'rs,  1  Sandford's  Ch.  406;  or  have  been  guilty  of 
gross  negligence ;  Meacham,  v.  Sterns,  9  Paige,  405.  And  the  same 
commissions  are  allowed  when  the  executor,  instead  of  calling  in 
the  bonds  and  assets  of  the  estate,  transfers  them  to  the  leg&tees 
with  their  assent;  Cairnes  v.  Ghauhert,  9  Paige,  161;  or  where  a 
trustee  or  executor  pays  to  himself  a  debt  out  of  the  fund;  Meacham 
V.  Sterns,  9  Paige,  405.  So  where  a  trustee  on  being  discharged 
from  his  trust,  transfers  to  his  successor  the  property  in  the  same 
state  in  which  he  received  it  from  his  predecessor ;  Be  Peyster's 
case,  4  Sandford's  Ch.  614 ;  "  and  there  is  no  well  founded  distinc- 
tion," said  the  Vice  Chancellor  in  that  case,  "between  lands  and 
stocks  as  to  the  trustee's  compensation,"  and  commissions  were 
allowed  on  the  value  of  the  real  estate.     So  they  are  allowed  on 


958  PROCEEDINGS   IN   THE  MASTER'S   OFFICE. 

amouuts  charged  in  the  inventory,  but  which  he  did  not  in  fact 
receive  ;  Meacham  v.  Sterns. 

But  in  order  to  save  an  estate  double  commissions  from  frequent 
changes  of  trustees,  the  Vice  Chancellor  held,  in  Jones's  case,  i  Sand- 
ford's  Ch.  616,  upon  English  authority,  that  a  trustee's  petition  for 
his  discharge,  upon  no  other  cause  assigned  than  his  ynah  to  be 
relieved  from  his  duties,  would  only  be  granted,  by  his  paying  the 
costs  of  the  petition  and  the  appointment  of  his  successor,  and  by 
being  allowed  no  commissions  on  the  transfer  of  the  subjects  of  the 
trust. 

It  will  be  observed,  that  the  statute  does  not  specify  how  much 
is  to  be  allowed  for  receiving,  and  liov  much  for  paying  out  the 
amounts  on  which  commissions  are  to  be  charged ;  "  and  it  may 
sometimes  happen,"  as  was  said  by  Walworth,  Ch.,  in  Kellogg's  case, 
7  Paige,  267,  "  upon  a  lo£,s  of  the  fund,  without  any  fault  of  the 
guardian  or  other  trustee,  or  upon  a  change  of  trustees,  that  the 
guardian  or  trustee  may  be  entitled  to  compensation  for  one  service 
and  not  for  the  other."  The  rule  in  general,  was,  therefore,  said  to 
be,  "  to  allow  one-half  commission  for  receiving  and  one-half  for 
paying  out  the  trust  moneys."  In  that  case,  the  guardian  had  been 
allowed  commissions  for  receiving  and  pajdng  out  the  amount  of  a 
legacy  bequeathed  to  his  ward,  although  its  principal  part  had  been 
invested  by  him.  "  This  mode  of  computing  the  commissions  would 
be  correct,  if  the  infant  were  now  of  age;  and  this  was  a  final 
settlement  of  the  account  of  the  guardian,  with  a  view  to  turn  over 
the  whole  fund  to  his  ward.  .  .  .  But  it  certainly  was  not  the 
intention  of  the  legislature,  or  of  this  court,  to  sanction  the  principal 
of  allowing  to  the  guardian  or  trustee,  full  commissions  upon  every 
receipt  and  reinvestment  of  the  trust  fund  committed  to  his  care 
and  arrangement.  The  result  of  such  a  principle  of  computing  the 
allowance  for  commissions,  if  the  investments  were  made  from  year 
to  year  and  the  accounts  rendered  annually,  would  be  to  give  the 
trustee  his  full  commissions  upon  the  principal  of  the  trust  fund 
every  year,  as  well  as  upon  the  income  received  and  expended  from 
time  to  time.  .  .  The  proper  rule,  therefore,  for  computing  the 
commissions  upon  the  first  annual  statement,  or  passing  of  the 
accounts  of  the  guardian,  receiver  or  committee,  who  is  required  to 
render  or  pass  his  account  periodically,  during  the  continuance  pf  the 
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trust,  is  to  allow  him  one-half  of  the  commissions,  at  the  rates  speci- 
fied in  the  statutes,  upon  all  moneys  received  by  him  as  such 
trustee,  other  than  the  principal  moneys  received  from  investments 
made  by  him  on  account  of  the  trust  estate.  And  he  is  also  to  be 
allowed  his  half  commission  on  all  moneys  paid  out  by  him  in  bonds 
and  mortgages,  stocks,  or  other  proper  securities,  for  the  benefit  of 
the  trust  estate  under  his  care  and  management,  leaving  the  residue 
of  his  half  commissions  upon  the  fund  which  has  come  to  his  hands, 
and  which  remains  invested  or  unexpended  at  the  time  of  rendering 
or  passing  such  account  for  future  adjustment,  when  such  funds, 
shall  have  been  expended  or  when  the  trustee  makes  a  final  settle- 
ment of  his  account  upon  the  termination  of  the  trust.  And  upon 
every  other  periodical  statement  of  the  account  during  the  continu- 
ance of  the  trust,  half  commissions  should  be  computed  in  the  same 
manner  upon  all  sums  received  as  interest  or  income  of  the  estate, 
or  as  further  addition  to  the  capital  thereof,  since  the  rendering  or 
passing  of  his  last  account,  and  half  commissions  upon  all  sums 
expended,  except  as  investments."  See  also  Livingston's  case,  9 
Paige,  403, 

Where  the  trustees  are  more  than  one  in  number,  the  commis- 
sions are  computed  upon  the  aggregate  sums  received  and  paid 
out  by  aU  of  them  collectively,  and  not  upon  the  amounts  received 
and  disbursed  by  each  individually  :  five  per  cent,  is  thus  allowed 
upon  the  first  $1000  of  the  whole  estate,  &,c.,  and  the  whole  commis- 
sions are  then,  if  necessary,  apportioned,  either  equally  or  in  propor- 
tion to  their  respective  services ;  Valentine  v.'  Valentine,  3  Barb. 
Ch.  438 ;  but  double  commissions  are  not  allowed  when  an  execu- 
tor is  to  act  in  the  double  capacity  of  executor  and  trustee  ;  Valen- 
tine v.  Valentvne. 

There  seems  to  be  a  liberal  deposition  to  sanction  the  payment  of 
agents,  clerks,  &c.,  whenever  their  employment  has  been  necessary 
to  the  trust ;  McWhorier  v.  Benson,  Hopk.  28 ;  Gaines  v.  Chauhert, 
9  Paige,  164.  With  respect  to  counsel  fees,  the  statutes  having 
fixed  the  allowance  to  be  niade  to  advocates  and  proctors  in  surrog- 
gate  courts,  which  are  taxed  as  costs  in  the  suit,  to  be  paid  either  by 
the  adverse  party  or  out  of  the  fund,  it  is  held  that  these  cannot  be 
exceeded ;  Halsey  v.  Van  Amringe,  6  Paige,  12 ;  Burtis  v.  Bodge, 
1  Barb.  Ch.  91.  Nor  can  an  executor  be  credited  with  a  counsel 
fee  for  drawing  up  his  accounts  in  proper  form  for  final  settlement ; 
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Burtis  V.  Dodge.  But  to  trustees,  who  have  not  improperly  or 
unnecessarily  litigated,  counsel  fees  are  allowed ;  Jewett  v.  Wood- 
Wiird,  1  Edw.  Ch.  200 ;  but  not  when  the  professional  services  were 
more  for  the  benefit  of  the  trustee  than  of  the  estate ;  Meacham  v. 
Sterns,  9  Paige,  407 ;  the  question  of  costs  will  likewise  depend 
upon  the  same  principles ;  Spencer  v.  Spencer,  11  Paige,  299. 

In  Pennsylvania,  the  only  statutory  provision  on  this  subject,  was 
an  act  passed  in  1713,  which  authorized  Orphans'  courts  to  order 
the  payment  by  executors,  of  such  reasonable  fees  for  copies,  and 
"  all  other  charges,  trouble  and  attendance,  which  any  officer  or  other 
person  should  necessarily  be  put  to,"  as  the  court  should  deem  just. 
It  was  said  by  Tilghman,  C.  J.,  in  Wilson  v.  Wilson,  ^  Binn.  560, 
that  the  compensation  to  executors,  "  extends  as  far  back  as  the  tes- 
tamentary law  can  be  traced,"  while  that  to  trustees,  guardians,. &c., 
seems  to  have  been  sanctioned  by  practice,  upon  an  equitable  con- 
struction of  this  statute ;  Prevost  v.  Gratz,  3  Wash.  C.  C.  R.  434. 

But  however  settled  by  the  common  law  or  usage  of  the  state  this 
practice  may  be,  so  that  an  executor  is  not  competent  as  a  witness, 
till  he  has  released  the  contihgent  compensation  that  may  be  allowed 
him;  Anderson  v.  Neff,  11  Serg.  &  Rawle,  218;  still  the  compensa- 
tion is  purely  one  of  grace ;  Ux  parte  Gassel  and  Spayd,  3  Watts, 
443.  "  Although  it  is  perfectly  just  and  reasonable/'  said  Kennedy, 
J.,  in  SwartswaUer's  Accounts,  4  Watts,  79,  "  that  every  one  acting 
under  proper  authority  in  the  character  of  a  trustee,  should  receive 
a  fair  compensa,tion  for  his  services,  yet  it  is  of  infinite  importance 
to  the  public,  as  well  as  to  the  individuals  interested  in  the  execu- 
tion of  the  trust,  that  he  should  perform  the  duties  of  it,  with  the 
most  strict  honor  and  integrity ....  Now  it  is  certainly  inconsistent 
with  every  principle  of  retributive  justice,  that  a  trustee  \tho 
betrays  the  confidence  reposed  in  him,  and  attempts  to  defraud  the 
cestuis  que  trust,  by  appropriating  the  trust  funds  to  the  discharge 
of  a  pretended  claim  of  his  own.,  should  receive  the  same  reward 
that  is  due  to  virtue  only,  and  given  as  a  remvineration  for  services 
rendered  with  a  view  to  advance  the  interests  of  the  cestuis  que 
trust.  On  principles  of  policy,  as  well  as  those  of  morality  and 
justice,  in  order  to  insure  a  faithful  and  honest  execution  of  the 
trust  as  far  as  practicable,  it  would  be  inexpedient  to  allow  to  the 
trustee  who  has  acted  dishonestly,  and  with  an  intent  fraudulently  to 
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convert  the  trust  funds  to  his  own  use,  the  same  compensation  with 
him  who  has  acted  uprightly  in  all  respects,  and  with  a  single  view* 
to  promote  the  tfue  interests  of  his  cestuis  que  trust.  The  withhold- 
ing compensation  altogether  in  the  first  case,  and  bestowing  it  only 
in  the  latter, 'may  have  a  tendency'-  to  deter  trustees  from  attempt- 
ing anything  unfair  in  the  execution  of  the  trust,  and  induce  them, 
at  the  same  time,  to  perform  their  duties  with  common  honesty  at 
lealst,  if  not  with  all  the  skill  and  diligence  that  might  possibly  be 
applied;"  Say  v.  Barnes,  4  S.  &  R.  116;  Aston' s  Estate,  4  Whart. 
240 ;  Dyatt's  Estate,  2  W.  &  S.  566 ;  Fournier  v.  Ingraham,  7  Id. 
31 ;  McCahan's  Appeal,  7  Barr.  59.  "  An  opinion  seems  to  prevail," 
it  was  said  in  Stehman's  Appeal,  5  Barr,  414,  by  the  court,  below, 
whose  judgment  was  affirmed  by  the  Supreme  Court,  "  that  a  trustee 
is  always,  and  under  all  circumstances,  to  be  paid  a  commission  upon 
the  funds  which  pass  through  his  hands ....  It  is  time  that  it  should 
be  distinctly  understood,  that  a  trustee  may  not  only  be  made  to 
pay  the  cost  of  litigatiou  improperly  carried  on  for  his  own  benefit, 
but  that  he  can  receive  no  compensation  for  his  services,  where  he 
has  shown  a  want  of  good  faith,  and  ordinary  care  and  diligence  in 
the  execution  of  the  trust.''  And  in  Bredin  v.  Kingland,  4  Watts, 
42iO,  the  same  principle  was  applied  to  an  attorney,  who  neglected 
to  pay  over  money  received  for  his  client. 

It  naturally  follows,  that  although  as  a  general  rule,  there  is  a 
willingness  to  allow  reasonable  counsel  fees  and  other  expenses 
necessary  for  the  proper  guidance  of  the  trustee,  and  the  direct 
interest  of  the  estate,  "  on  the  principle  that  a  trust  estate  must 
bear  the  expense  of  its  'administration ; "  (Mumper's  Appeal,  3 
Watts  &  Serg.,  443 ;  Burr  v.  McEuen,  Baldw.  154 ;  Armstrong's 
Estate,  6  Watts,  237 ;  Scott's  Estate,  9  Watts  &  Serg.  100 ;  Dietrich 
V.  Heft,  5  Barr,  94 ;  Pusey  v.  Clemson,  9  Sergt.  &  Rawle,  309 ;)  yet 
such  is  not  the  case,  where  the  effect  is  to  throw  these  expenses  on 
those,  who  either  have  no  interest,  or  an  adverse  interest,  in  the 
course  pursued ;  Brinton's  Estate,  10  Barr,  411. 

Thus  an  executor  is  not  entitled  to  a  credit  for  counsel  fees  paid 
to  sustain  the  validity  of  his  testator's  will;  Dietrich's  Appeal,  2 
Watts,  332 ;  Koppenhaffer  v.  Isaacs,  7  Id.  170  ;  Royer's  Appeal,  1 
Harris,  573.  "  If  the  person  appointed  by  it  as  executor,  be  named 
gilso-  as  a  legatee  or  devisee,  then,  as  such,,  he  may  be  deeply  inter- 
37 
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ested  also  in  establishing  it  to  be  the  last  will  of  the  deceased.  But 
it  is  clear  that  creditors  and  the  rest  of  the  world,  have  no  interest 
whatever  in  the  question;''  Mumper's  Appeal.  In  Royer's  Appeal, 
1  Harris,  573,  Bradford  v.  Boudinot,  3  Wash.  C.  C.  R.  122,  was 
overruled,  and  Geddis's  Appeal,  9  Watts,  284,  explained. 

So,  where  there  is  a  contest  between  the  executor  and  the  distri- 
butees. "  Where  an  estate  is  so  situated,"  said  Huston,  J.,  in 
Sterrett's  Appeal,  2  Penn.  426 ;  "  that  legal  advice  is  proper  to 
direct  the  course  of  the  executors,  or  where  they  must  bring  suits 
to  recover  part  of  the  estate,  or  defend  suits  brought  against  them, 
counsel  must  be  employed,  and  where  they  are  employed  to  obtain 
what  is  honestly  supposed  to  be  the  rights  of  the  estate,  the  estate 
ought  to  pay  the  reasonable  counsel  fees.  But  where  executors 
neglect  to  settle  and  pay,  and  are  sued  by  creditors,  or  cited  by 
heirs,  and  employ  counsel  to  defend  them  in  their  iniquity,  no 
counsel  fees  shall  come  from  the  estate.  The  man  who  is  doing 
wrong,  must  himself  pay  the  expense  of  that  wrong  ;"  Hiester's 
Appeal,  7  Barr,  457 ;  Swatzwalter's  Accounts,  4  Watts,  77. 

These  cases  are  distinguishable  from  Scott's  Appeal,  9  Watts  & 
Serg.  100,  where  the  whole  estate  having  been  devised  to  a  charity, 
the  executor  was  allowed  counsel  fees,  paid  by  him,  in  opposing 
proceedings  instituted  for  the  purpose  of  escheating  the  estate,  as 
the  executor  litigated  "  for  the  interest  of  the  party  who  got  the 
whole  estate  by  the  litigation,  and  who  then  refused  to  reinburse 
him  for  his  expenses." 

In  the  matter  of  Harland's  Accounts,  5  Rawle,  330,  the  court 
did  not  evince  the  same  disapprobation  of  specific  compensation,  as 
has  been  expressed  in  New  York,  in  McWhorter  v.  Benson,  <&c., 
supra.  "  It  may  be  awarded,"  said  Gibson,  C.  J.,  "  in  a  gross  sum, 
according  to  a  common  practice  in  the  country,  which  I  take  to  be 
the  preferable  one,  as  it  necessarily  leads  to  an  examination  of  the 
nature,  items,  and  actual  extent  of  the  services,  which  the  adoption 
of  a  rate  per  cent,  has  a  tendency  to  leave  out  of  view ;"  and  in 
Armstrong's  Estate,  6  Watts,  2S7,  McFarland's  Estate,  4  Barr,  149, 
and  Brinton's  Estate,  10  Barr,  411,  the  allowance  was  made  in  a 
gross  sum.  Ashurst  v.  Given,  5  W.  &  L.  329,  was  a  case  of  a  devise 
by  a  father  to  a  son,  in  trust  for  the* children  of  the  latter,  who  was^ 
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in  consideration  of  performing  the  trust,  which  was  of  a  valuable 
and  complicated  estate,  "  to  be  allowed  a  reasonable  support  out  of 
the  trust  fund,  for  his  personal  services."  It  was  held  that  no  part 
of  the  estate  could  be  taken  into  execution,  for  the  debts  of  the  trustee. 

But  in  general,  the  practice  of  allowing  compensation  by  commis- 
sions seems  to  prevail ;  and  with  respect  to  their  amount,  although 
five  per  cent,  is  the  usual  commission  charged,  Pusey  v.  Clemson  9 
Serg.  &  Rawle,  209  ;  PenneU's  Appeal,  2  Barr,  216  ;  Hemphill's 
Estate,  Parson's  Equity  R.  31 ;  yet  in  the  reported  cases,  the  same' 
variety  of  determination  is  found  in  this  as  in  other  States.  In 
Pusey  V.  Glemson,  Tilghman,  C.  J.,  said,  "In  the  cases  which  generally 
occur,  it  appears  to  me,  after  considerable  research,  that  the  common 
opinion  and  understanding  of  this  country,  has  fixed  upon  five  per 
cent,  as  a  reasonable  allowance.  But  to  this  I'ule  there  must  be  ex- 
ceptions. There  are  estates,  where  the  total  amount  is  small,  and 
that  too,  collected  in  driblets.  In  such,  five  per  cent,  would  be 
insufiicient.  On  the  contrary,  there  are  others,  where  the  total  being 
very  large,  and  made  up  of  sums  collected  and  paid  away  in  large 
masses,  five  per  cent,  would  be  too  much.  It  must  be  left  to  the 
discretion  of  the  courts,  to  ascertain  those  cases  in  which  the  general 
rule  should  be  departed  from.  The  personal  care  and  anxietj'^  of  the 
executor,  is  a  fair  subject  of  consideration.  An  estate  not  equal  to 
the  payment  of  its  debts,  is  always  attended  with  hazard,  which 
should  not  be  forgotten  in  fixing  the  compensation."  In  that  case, 
the  estate  being  large,  "  the  trouble  having  fallen  principally  •  upon 
the  counsel  employed  for  the  executors,  for  whose  reward  a  very 
liberal  allowance  had  been  made,  and  all  the  expenses  of  the  executors 
having  been  paid,  over  and  above  their  commissions ;  "  and  the  money 
having  come  into  the  hands  of  the  executors  in  large  sums,  the 
commissions  were  reduced  to  three  per  cent.  So  in  Walkp-'s 
Estate,  9  Serg.  &  Rawle,  225,  where  the  estate  consisted  principally 
of  bank  stock,  which  was  transferred  by  the  executors  to  the  legatees, 
so  that  the  executor  did  not  collect  the  proceeds  and  pay  it  over, 
three  per  cent,  was  said  to  be  a  very  ample  allowance.  The  same  rule 
was  adopted  on  the  authority  of  these  cases,  in  Miller's  Estate,  1 
Ashmead,  335. 

But  where  in  Guien's  Estate,  I  Ashmead,  317,  a  testator  gave  to 
his  executors  two  per  cent,  on  the  "  net  proceeds  "  of  his  estate,  which 
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was  supposed  to  be  solvent, but  turned  out  otherwise,  the  commissions 
were  raised  to  four  per  cent.  "  An  allowance  made  to  the  executors 
of  a  solvent  estate,"  said  King,  Pres.  J.,  "  in  the  adjusting  of  which 
little  difficulty  or  res,  onsibility  could  arise,  would  be  manifestly 
inadequate  to  the  labor  and  responsibility  of  collecting  the  scattered 
funds,  settling  the  complicated  transactions,  and  distributing  the 
proportions  of  the  estate  of  an  insolvent  merchant,  in  large  business. 
It  ma,y  be  said,  that  the  executors  accepted  this  trust  with  the  com- 
pensation fixed,  and  are  bound  by  the  acceptance.  The  answer  to 
this  is,  that  if  they  did  so,  it  was  with  reference  to  the  state  of 
things  presented  by  the  will,  the  settlement  of  a  solvent  estate,  not 
the  collection  and  distribution  of  the  scattered  assets  of  a  bankrupt 
esta,te. . .  .To  show  the  effect  produced  by  the  insolvent  condition  of 
this  estate,  let  us  suppose  the  testator  had  fixed  fifteen  per  cent,  as 
the  amount  of  compensation  to  be  taken  by  the  executors.  This 
direction  would  be  certainly  disregarded,  and  the  executors  allowed 
no  more  than  a  just  compensation  for  their  labor.  The  best  light  in 
which  such  a  direction  could  be  viewed,  would  be  as  a  legacy  to  the 
executors,  and  as  such  it  must  await  the  satisfaction  of  the  debts  of 
the  decedent.  ,  Fretwell  v.  Stacy,  2  Vernon,  434.  Otherwise,  fixing 
an  extravagant  compensation  to  executors,  would  be  an  ingenious 
mode  by  which  an  insolvent  could  make  valuable  bequests.  It  is  a 
bad  rule  that  will  not  work  both  ways ;  and  if  the  insolvency  of  the 
estate  would  defeat  a  liberal  allowance  for  care  and  trouble  given 
by  the  testator  to  the  executor,  it  must  leave  the  executor  free  to 
claim  a  sum  beyond  that  fixed  in  the  will,  where  the  justice  of  the 
case  demands  that  he  should  have  it.  Where  an  estate  is  insolvent, 
all  the  dispositions  of  the  will  are  superseded,  and  the  liabilites  and 
rights  of  the  creditors  and  their  trustees,  the  executors  are  to  be 
ascertained  by  the  general  rules  of  law."  These  principles,  are  so 
clearly  explained,  as  to  be  of  universal  application. 

Upon  sales  of  real  estate  by  executors  or  assignees  for  the 
benefit  of  creditors,  three  per  cent,  on  the  proceeds,  seems  to  be 
in  general,  thought  sufficient.  Nathans  v.  Morris,  4  Wharton,  389, 
and  two  and  a  half  per  cent,  on  proceeds  amounting  to  over  $40,000, 
of  which  $13,000  came  into  the  hands  of  the  assignees,  and  the 
residue  continued  as  a  lien  on  the  property,  was  allowed  in  ShunJc 
and  Freedley's  Appeal,  2  Barr,  307,  where  it  was  correctly  said  by 
the  Court  below,  that  "  a  sale  of  real  estate  brings  the  proceeds  into 
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the  account  as  effects  in  hand,  and  it  is  easy  to  see  a  strong  temptation 
to  make  such  sale,  although  not  necessary  it  may  be  as  to  much  or 
some  of  the  asignor's  land.''  So  with  respect  to  commissions  on  re- 
investments by  trustees  ;  "  If  too  freely  given,"  said  King,  Prest.  J. 
in  Barton's  Estate,  Parson's  Eq.  R.  29,  "  they  afford  in  a  trustee  -ft^ith 
large  discretion,  great  temptations  to  repeated  changes  of  the 
securities  of  the  fund ....  Two  and  half  per  cent,  on  such  re-invest- 
ments, is  greatly  to  large  a  commission.  Purchases  of  city  and 
county  stocks  are  made  through  brokers,  who  for  one-quarter  of  one 
per  cent.,  make  the  purchases,  obtain  the  transfers,  and  pay  over  the 
price  to  the  vendor.  Now  to  allow  a  trustee  two  and  a  half  per 
cent,  on  such  re-investments,  in  addition  to  the  usual  brokerage,  is 
too  severe  a  tax  on  the  trust  fund.  If  called  upon  to  fix  a  standard 
of  compensation  to  a  trustee,  for  investments  so  simple  and  free  from 
care  or  responsibility,  I  would  say  one  per  cent,  came  nearer  accuracy 
than  two  and  a  half"  The  same  able  judge  in  the  subsequent  case 
of  the  Trustees  of  Maria  Hemphill,  Parson's  Eq.  R.  31,  laid  down 
the  following  principle.  "  As  a  general  rule,  commissions  on  the 
principal  sum  coming  into  the  hands  of  a  trustee,  and  on  the  re- 
investment thereof,  will  not  be  allowed;  particularly  when  the  usual 
commission  of  five  per  cent,  has  been  charged  on  the  interest  and 
profits  derived  from  such  investments.  Commissions  and  brokerage, 
and  all  the  other  usual  expenses  paid  by  them,  are  properly 
chargeable  to  the  estate.  But  where  the  investments  and  re-invest- 
ments, are  made  without  any  extraordinary  labour  or  trouble,  the 
commission  of  five  per  centum  charged  on  the  annual  receipts  of  in- 
come is  an  adequate  compensation  for  the  trustee's  care  and  trouble, 
as  well  for  making  such  re-investments  as  for  receiving  their  income. 
There  may  arise  cases,  in  which  from  their  specialties,  this  general 
rule  should  not  be  applied ;  but  these  must  always  be  regarded  as 
exceptions.'' 

In  Stephenson's  Estate,  4  Wharton,  104,  a  very  precise  basis  was 
fixed  by  the  Court,  with  respect  to  executors,  who,  of  course  charge 
their  commissions  on  the  whole  amount  of  the  estate.  "  The  respon- 
sibility which  is  incurred  by  the  receipt  and  disbursement  of  money, 
is  a  legitimate  subject  of  compensation,  and  an  unva,rying  rate  per 
cent.,  without  regard  to  the  magnitude  of  the  sum,  will  always  be  a 
just  measure  of  it,  because  the  responsibility  increases  iii  proportion 
to  the  amount.     It  is  consequently  susceptible  of  a  uniform  measure. 
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which  we  think  may  be  reasonably  put  at  two  and  a-half  per  cent. 
Not  so  the  compensation  of  trouble.  The  settlement  of  a  very  large 
estate  may  be  the  business  of  a  few  days,  while  that  of  a  very  small 
one  may  occupy  as  many  years  ;  and  the  compensation  for  all  be- 
yond the  responsibility,  ought  to  be  graduated  to  the  circumstances.'' 
In  that  case  a  commission  of  five  per  cent.,  charged  by  the 
executors  of  an  estate  of  $350,000,  was  reduced  to  three,  "  the  bulk 
of  the  property  being  readily  convertible  into  cash  and  but  little  of 
it  outstanding."  In  Harland's  accounts,  5  Rawle,  331,  "  rather  less 
than  5  per  cent,  for  the  management  of  a  fund  of  $40,000  accumulated 
to  $100,000,  in  twenty  years,  "  was  allowed  in  a  gross  sum  "  to 
compensate  not  only  for  labour  expended,  but  for  responsibility  and 
expenses  incurred  in  litigation,"  while  in  McFariand's  Estate,  4, 
Barr,  149,  the  allowance  was  about  the  same,  though  on  a  much  less 
estate,  and  the  payment  by  administrators  of  $1000,  and  one-third 
of  an  apparently  desperate  claim  at  Washington  as  a  contingent  fee 
to  agents,  was  sanctioned  under  the  circumstances. 

Interest  on  commissions  seems  not  to  be  allowed  in  general,  Arm- 
strong's Estate,  6  Watts,  286  ;  nor  in  charging  an  accountant  with 
interest,  are  his  commissions  to  be  included  and  interest  calculated 
upon  them ;  Callaghan  v.  Hall,  1  Serg.  &  Rawle,  241 ;  and  on  the 
other  hand,  where  the  estate  has  been  increased  by  a  charge  of  in- 
terest, the  trustee,  if  allowed  to  claim  commissions  in  that  case,  is 
not  entitled  to  charge  them  upon  the  increase ;  Say  v.  Barnes,  4 
Serg.  &  Rawle,  116. 

It  is  well  settled  in  Pennsylvania,  as  elsewhere,  that  one  who  is 
both  executor  and  trustee,  is  not  entitled  to  double  commissions,  and 
that  the  number  of  executors  or  trustees  make  no  difference  in  their 
allowance  ;  Aston's  Estate,  4  Wharton,  241 ;  Stevenson's  Estate,  Par- 
son's Eq.  R.  19. 

In  case  of  questions  arising  between  co-executors  or  trustees  as  to 
their  respective  shares  of  compensation,  it  was  held  in  Stevenson's 
Estate,  to  be  the  proper  course  to  prefer  the  charge  as  an  entire 
claim.  "  We  do  not  say,"  said  King,  P.  J.,  '  that  this  Court  would 
not  under  appropriate  proceedings,  settle  such  a  question  among 
executors  or  other  trustees.  All  that  is  meant  to  be  said  is,  that 
under  a  general  reference  to  auditors  to  settle  an  administration 
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account,  such  auditors  possess  no  authority  to  apportion  commissions 
among  joint  accountants,"  but  simply  to  decide  what  aggregate  sum 
should  be  allowed  as  a  whole. 

Although,  in  Massachusetts,  the  compensation  to  executors  is  noW 
regulated  by  statute,  yet  the  principle  was  recognized  in  that  com- 
monwealth at  an  early  day,  and  applied  to  all  acting  in  a  fiduciary 
capacity.  It  was  s&id  in  Barr  ell  v.  Joy,  16  Mass.  229,  "executors 
are  allowed  a  reasonable  compensation,  and  there  is  no  reason  why 
trustees  should  not  be,  and  it  will  probably  be  for  the  advantage  of 
all  who  are  concerned  in  estates  held  in  trust,  that  such  compensa- 
tion should  be  made.  We  know  of  no  better  rule  to  guide  our  dis- 
cretion in  this  particular,  than  the  usage  which  exists  among  mer- 
chants, factors  and  others,  who  undertake  to  manage  the  interests 
and  concerns  of  others,"  and  five  per  cent,  upon  the  gross  amount 
of  the  property,  which  had  come  into  the  hands  of  the  trustee,  was 
allowed  to  him  in  that  case.  In  Benny  v.  Allen,  1  Pick.  147 ;  Long- 
ley  v.  Hall,  11  Id.  124;  Ellis  v.  Mlis,  12  Id.  183,  and  Jenkins  v 
Eldridge,  3  Story,  225,  the  general  principle  was  recognized,  and  in 
Gibson  v.  Crehore,  5  Pick.  161,  extended  to  amortagee  in  possession, 
to  whom  five  per  cent,  was  allowed  for  his  trouble  in  collecting  the 
rents. 

In  Jennison  v.  Hapgood,'10  Pick.  77,  it  was  urged  that  the  exe- 
cutor had  by  unfaithful  administration  forfeited  all  claim  to  compen- 
sation. Without  directly  deciding  this  question,  the  Court  held, 
that  "  this  consideration  ought  not  to  be  blended  with  the  claim  for 
compensation,  so  far  as  the  services  of  the  appellee  have  been  bene- 
ficial to  the  heirs ;  "  and  the  same  view  seems  to  have  been  taken  by 
the  Supreme  Court  of  Vermont  in  the  same  case ;  Hapgood  v.  Jen- 
nison, 2  Verm.  302.  As  to  the  manner  of  allowing  compensation, 
though  the  practice  seems  to  have  been  to  allow  it  in  commissions,  yet 
it  was  held  in  Raikhurn  v.  Colton,  15  Pick,  471,  that  there  was  no 
objection  iii  principle  or  in  the  practice  of  the  Court,  to  allow  com- 
missions in  connection  with  specific  charges  for  services,  provided 
the  whole  did  not  exceed  a  just  compensation,  in  which  case  the 
Commissions  were  to  be  considered  in  lieu  of  all  remaining  services 
not  specifically  charged. 

But  the  Revised  Statutes  of  Massachusetts  of  1835,  p.  436,  intro- 
duced the  same  rule  as  to  executors  and  administrators,  as  that 
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established  by  those  of  New  York,  allowing  commissions  at  the  same 
rates  upon  the  ampunt  of  the  personal  estate  collected  and  accounted, 
for  by  them,  and  of  the  proceeds  of  real  estate  sold  under  order  of 
Court  for  the  payment  of  debts,  which  they  declared  should  be 
received  in  fuU.  compensation  of  all  ordinary  services.  There  is  the 
same  provision  for  electing  to  renounce  a  legacy. 

The  distinction  between  the  duties  of  an  executor  and  a  trustee 
in  reference  to  the  subject  of  compensation,  was  shown  with  great 
clearness  by  Shaw,  Ch.  J.  in  Dixon  &  wife  v.  Homer  et  al.,  2  Med- 
calf,  422 ;  "  There  is  not  much  analogy  between  the  case  of  a  trustee 
and  that  of  an  executor.  The  great  duty  of  an  executor  or  adminis- 
trator, is  to  collect  the  assets  of  the  estate,  and  make  distribution  of 
the  same.  In  doing  this,  he  receives  the  money  once,  and  disburses 
it  once ;  and  his  conlpensation  is  not  fixed  until  he  settles  his 
account  of  such  receipts  and  disbursements,  as  far  as  they  have 

_  been  actually  made.     It  is,  then,  a,  compensation  for  services  actually 

_  done. 

The  case  of  a  trustee  is  more  analogous  to  that  of  a  guardian. 
He  takes  the  property,  to  preserve,  manage,  invest,  reinvest,  and 
take  the  income  of  it,  perhaps  for  a  short  period,  perhaps  for  a  long 
course  of  years,  depending  on  various  contingencies.  It  may  hap- 
pen, that  the  trust  will  terminate  in  a  few  days,  by  the  death  of  the 
trustee,  or  his  resignation  or  removal,  before  any  beneficial  service 
•  is  performed.  We  think,  therefore,  that  no  allowance  can  justly  be 
made,  by  way  of  commission,  on  assuming  the  trust.  An  allowance 
of  a  reasonable  commission  on  net  income  from  real  and  personal 
estate — income  received  and  accounted  fof — appears  to  be  a  suitable 
and  proper  mode  of  compensating  trustees  for  the  execution  of  their 
trusts.  Whether  any  allowance  shall  be  made,  in  addition  to  a 
reasonable  commission,  for  extra  services,  at  the  determination  of 
the  trust  and  settlement  of  the  account,  or  whenever  accounts  are 
settled  during  the  continuance  of  the  trust,  must  depend  on  the 
circumstances  of  each  case,  as  they  may  then  exist."  This,  it  will 
be  seeo,  entirely  coincides  with  the  view  taken  in  Pennsylvania; 
supra,  page  965. 

In  Maryland,  the  act  of  1798  gave  to  the  Court  a  discretion  to 
vary  the  amount  of  executor's  commissions  between  five  and  ten  per 
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cent,  on  the  amount  of  the  inventoiy,  excluding  what^was  lost  or 
perished,  and  provided  an  additional  allowance  for  such  costs  and 
extraordinary  expenses,  not  personal,  as  the  Court  might  think 
proper.  This  statute  has  been  generally  extended  to  trustees ;  Ring- 
gold V.  Ringgold,  1  Harris  &  Gill,  27 ;  Nieholls  v.  Hodges,  1  Peters' 
S.  C.  Rep.  565;  but  special  rules  of  Court  have  regulated  the  com- 
missions to  trustees  for  the  sale  of  real  estates,  a^class  of  fiduciaries 
somewha^i,  analogous  to  receivers;  these  are  on  the  first  $100  seven 
per  cent. ;  on  the  second,  six  per  cent. ;  on  the  third,  five ;  on  the 
fourth,  four ;  on  the  fifth  three  and  a  half ;  on  the  sixth,  the  same  ; 
on  the  seventh  and  eighth,  three;  and  on  the  ninth  and  tenth,  two 
and  a'  half,;  and  three  per  cent,  on  all  above  $3000,  besides  an 
allowajice  for  expenses,  not  personal.  This  allowance  to  be  increased 
in  cases  of  postponement  at  the  request  of  defendants,  or  of  extraor- 
dinary difficulty  and  trouble,  and  to  be  lessened  in  case  of  negli- 
;^ence,  &c.,  at  the  discretion  of  the  Chancellor.  This  commission  "  is 
given  to  him  as  a  compensation  for  his  trouble  and  risk  in  making 
the  sale,  bringing  the  money  into  Court,  and  paying  it  away  in  the 
manner  directed,  or  in  other  words  for  the  performance  of  all  the 
duties  specified  in  the  decree,  and  the  subsequent  orders,  in  relation 
■to  the  sale'  and  its  proceeds;"  Gibson's  case,  1  Bland's  Ch.  147. 
With  respect  to  trustees  ordinarily,  though  the  Courts  lean  strongly 
against  per  diem  allowances,  Ringgold  v.  Ringgold,  1  Harris  &  Gill, 
'  27,  the  commissions  seem  rather  liberal,  and  as  a  general  rule,  chan- 
cery, in  '.that  state,  treats  executors  and  trustees  with  indulgence ; 
GJiase  V.  Lockerman,  11  Gill  &  Johns.  185.  In  Eversfleld  v.  Evers- 
> field,  4  Har.  &  Johns.  12,  five  per  cent,  was  allowed;  but  in  Winter 
V.  Diffenderffer,  2  Bland's  Ch.  207,  where  the  management  of  the 
estate  was  troublesome,  ten  per  cent,  was  given ;  and  this  was  not 
affected  by  the  trustee,  having  been  charged  with  compound  interest. 
The  rule  on  this  point  was  clearly  explained  in  that  case  by  Bland, 
Ch.  in  the  following  language  :  "The  principal  upon  which  a  Court 
of  Chancery  awards  simple  or  compound  interest  to  a  party  whose 
money  has  been  unjustly  withheld  or  misapplied,  is  that  of  commuta- 
tive justice,  considering  the  interest  as  a  full  compensation  for  the 
injustice  done,  and  as  the  proper  or  only  remuneration  which  the 
Court  can  award  in  such  cases,  and  consequently  to  lessen  or  alto- 
gether to  withhold  from  a  trustee  any  allowance,  to  which  he  may 
be  justly  entitled  upon  the  same  gfound,  on  which  he  had  been 
charg^ed  with  simple  or  compound  interest,  would  be,  in  effect,  to 
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impose  upon  him  a  fine  or  forfeiture  upon  the  principles  of  vindictive 
justice,  and  to  punish  him  for  an  offence,  vfhich  the  Court  itself  had 
declared,  would  be  sufiiciently  expiated  by  the  payment  of  simple  or 
compound  interest.  The  duties  performed  by  a  trustee,  may  have 
been  so  light,  or  may  have  been  performed  in  so  negligent  or  unskil- 
ful a  manner  as,  on  that  ground,  to  entitle  him  to  smaiU  or  no  com- 
mission at  all ;  but  to  whatever  compensation  he  may  be  entitled, 
they  certainly  should  not  be  lessened  or  altogether  withheld,  on  the 
ground  of  his  having  done,  or  omitted  to  do  any  thing,  for  which 
the  payment  of  simple  or  compound  interest  had  been  awarded  as  a 
compensation  because  every  single  transaction  must  be  considered 
by  itself.  RecoUocting,  however,  that  a  trustee  cannot  be  Allowed 
to  retain  or  receive  any  thing  as  a  compensation,  until  he  has  paid 
all  he  owes  to  the  plaintiffs  or  cestui  que  trust."  In  Ridgely  v. 
Gittings,  2  Harr.  &  Gill,  61,  no  compensation  was  given  to  one  who 
•undertook  the  trust  upon  a  promise  to  do  so  on  payment  of  his 
expenses  merely. 

Nor  are  the  Courts  of  Maryland  unreasonable  in  burdening  an 
executor  or  trustee  with  duties,  not  strictly  pertinent  to  his  office. 
In  Lee  v.  Welsh,  6  Gill  &  Johns.  316,  it  was  said,  "An  executor  in 
finishing  the  crops  of  the  deceased,  is  not  bound  to  discharge  the 
duties  of  an  overseer.  To  impose  on  him  such  a  duty  would  be 
virtually  to  exclude  from  that  office  most  persons  whose  sei-vices  it 
would  be  desirable  to  engage  in  that  capacity.  Suppose  the  deceas- 
ed were  the  owner  of  many  farms,  and  in  difierent  sections  of  the 
state,  on  all  of  which  valuable  crops  were  growing,  which  it  was  the 
interest  of  the  estafe  that  the  executor  should  complete,  is  he  bound, 
should  it  be  practicable,  to  officiate  as  an  overseer  on  every  farm  ? 
Certainly  not.  No  duties  so  unreasonable  are  imposed  on  him  by 
the  law.  He  may  employ  and  pay  out  of  the  assets  in  his  hands  as 
many  as  are  necessary  for  the  completion  and  preservation  of  the 
crops.  If  with  more  advantage  to  the  estate  he  acts  in  the  capacity 
of  an  overseer  himself,  it  is  competent  for  the  Orphans'  Cqurt  to 
allow  him  a  reasonable  compensation  for  his  services." 

But  an  administrator  who  employed  an  agent  to  collect  money  for 
the  estate,  was  not  allowed  credit  for  what  he  had  paid  him,  the 
agent  being  neither  a  public  officer  nor  an  attorney,  and  no  legal 
process  being  in  any  way  necessary :  Owynn  v.  Dorsey.,^  4  Gill  & 
Johns.  453. 
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In  case  of  a  partial  administration  by  an  executor,  the  Court, 
(under  the  act  of  1820  "in  which  the  minimum  rate  of  allowance  is 
purposely  omitted,")  "  have  unquestioned  power  to  allow  such  com- 
pensation as  the  services  actually  merit.  .  .  .  they  may  give  one 
per  cent,  and  even  less,  if  necessary.  When  there  has  been  a  full 
administration,  the  Court  cannot  descend  below  five  per  cent;  "  Mc- 
Pherson  v.  Israel,  5  Gill  &  Johns.  60  ;  and  the  time  of  allowing  the 
compensation  seems  within  the  discretion  of  the  Court.  "  Of  course 
they  would  aim  to  make  the  commission  allowed  correspond  with 
the  duties  performed,  and  in  passing  every  account  would  look  to 
che  advance  made  by  the  administrator ;  "  Gwynn  v.  Borsey,  4  Gill 
&  Johns.  453. 

In  Virginia  the  Revised  Statues  of  1848  direct  that  the  commis- 
sioner, in  settling  the  accounts  of  any  "  fiduciary,"  (which  includes 
"  every  personal  representative,  guardian,  executor  or  committee,") 
shall  allow  the  reasonable  expenses  incurred  by  him  as  such,  and 
also,  except  in  cases  in  which  it  is  otherwise  provided,  a  reasonable 
compensation  in  the  form  of  a  commission  on  receipts  or  otherwise. 
This  provision  has  been  taken  substantially  from  the  prior  acts  of 
1820  and  1825,  and  there  were  other  earlier  statutes.  As  a  general 
rule,  except  where  a  legacy  is  given  to  executors,  or  a  specific  sum 
allowed  in  the  creation  of  the  trust,  in  which  case  commissions  are 
not  allowed  in  addition,  (Jones  v.  Williams,  2  Call,  105,)  it  is  held 
that  no  more  than  five  per  cent,  on  the  amount  of  the  receipts  can 
be  allowed,  (Granberry,  v.  Granherry,  1  Washington,  246 ;  Talia- 
ferro V.  Minor,  2  Gall,  197;  Miller  v.  Beverleys,  4  Hen.  &;  Munf. 
420  ;  Triplett's  Ex'rs  v.  Jameson,  2.  Munf  242;  Hipkinsv.  Bernard, 
4  Id.  83 :)  and  this  also  applies  to  commissioners  who  sell  lands 
under  decree  of  court,  (Lyons  v.  Byrd  et  al.,  2  Hen.  &  Munf  22,) 
and  to  a  consignee,  (Deanesy.Scriba,  2  Call,  416.  But,  said  Tucker, 
J.,  in  Fitzgerald  v.  Jones,  1  Munf  156,  "  I  very  much  incline  to 
think,  that  where  the  management  of  an  estate  is  thrown  upon  an 
executor,  and  the  care  and  education  of  a  family  of  children  with  it 
that  an  executor  ought  to  have  more  liberal  allowance  than  a  bare 
commission  of  five  per  cent,  upon  his  receipts  or  expenditures.  In 
the  present  instance,  the  testator  left  five  children  apparently  mi- 
nors, who  remainded  so  many  y^ars.  He  charged  his  whole  estate 
with  the  payment  of  his  daughters'  legacies,  if  it  could  be  effected 
out  of  the  profits  before  either  of  them  married  or  came  of  age.     To 
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do  this,  the  executor  must  do  many  things  beyond  what  the  duty 
of  an  executor,  in  ordinary  cases,  imposes.  His  personal  trouble  and 
responsibility  under  such  circumstances  may  be  increased  ten  fold. 
He  ought  to  be  compensated  accordingly,  whenever  it  appears  that 
he  has  faithfully  discharged  the  extraordinary  duty  imposed  upon 
him  by  his  testator."  In  this  case  a  gross  charge  of  £75  a  year,  for 
managing  plantations  fifty  miles  ofl^  was  struck  out,  and  an  addition 
of  two  and  a  half  per  cent,  allowed  to  the  usual  commission  of  five 
per  cent.  Where  estates  have  been  large  and  very  troublesome,  ten 
per  cent,  has  been  allowed  in  full  for  commissions,  and  the  expense 
of  employing  clerks  and  agents,  (M'Call  v.  Peachy's  Adm'r,  3  Munf 
306,)  and  sometimes  five  per  cent,  in  addition  to  those  expenses, 
{Hipkins  v.  Bernard,  4  Id.  93;  Farnehough's  Ex'rs  v.  Bickerson  et 
at.,  2  Robinson,  589 ;)  and  in  Kee  v.  Kee,  2  Grat.  132,  five  per  cent, 
was  said  to  be  the  customary  commission.  So  ten  per  cent,  has 
been  allowed  where  the  debts  were  small  and  numerous,  and  the 
debtors  presumed  to  be  much  dispersed.  Cavendish  v.  Fleming,  3 
Munf.  201.  But  where  debtors  resided  near  the  executor,  he  was 
not  allowed  commissions  to  attorneys  for  collection,  in  the  absence 
of  evidence  that  it  was  attended  with  difficulty.  Carter's  Ex'rs 
V.  Cutting  &  Wife,  5  Munf.  241 ;  and  in  Sheppard  v.  Starke,  3 
Munf.  29,  five  per  cent,  was  given  in  lieu  of  aU  expenses ;  but  in  gen- 
eral, these,  (Lindsey  v.  Howerton,  2  Hen.  &  Munf.  9,)  and  "  all  rea- 
sonable charges  and  disbursements,"  are  allowed.  Nim/mo's  Ex'rs 
V.  The  Commonwealth,  4  Hen.  &  Munf.  57.  Although  in  Hipkins 
V.  Bernard,  2  Hen.  &  Munf  21,  an  executor  was  held  not  entitled 
to  charge  commissions  for  turning  certain  bonds  into  mortgages  yet 
in  the  same  case,  (4  Munf  83,)  this  was  overruled  and  the  com- 
missions allowed.  But  no  commissions  can  be  charged  on  a  debt 
due  by  the  executor  to  the  estate ;  {Farnehough's  Ex'r  v.  Dickerson 
et  al.,  2  Rob.  589  ;)  and  notwithstanding  that  compensation  is  in  a 
manner  secured  by  statute,  it  seems  to  be  held,  that  its  allowance, 
nevertheless,  depends  upon  the  bona  fides  of  the  fiduciary.  Boyd 
v.  Boyd,  3  Grattan,  125. 

Originally,  the  rule  in  North  Carolina  as  to  executors,  was  by 
force  of  the  common  law,  and  the  act  of  1789,  a  very  strict  one. 
Schaw  V.  Schaw,  1  Taylor,  125.  But  it  was  altered  in  1799,  by  an  act 
whose  provisions  were  substantially  the  same  as  those  of  the  Revised 
Statutes  of  1836-7,  (Ch.  46,  §  29,)  which  db-ect  that  courts  shall 
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take  into  consideration  the  trouble  and  time  expended  by  executors 
in  the  management  of  the  estate,  and  make  an  allowance  not  exceed- 
ing five  per  cent,  for  the  amount  of  the  receipts  and  expenditures 
which  shall  appear  to  have  been  fairly  made ;  which  amount  they 
may  retain  as  well  against  creditors  as  legatees  and  distributees, 
together  with  the  necessary  charges  and  disbursements  heretofore 
allowed.     These  provisions  are  applied  also  to  guardians.     Hodge 
V.  Hawkins,  1  Dev.  &  Bat.  567.     "  The  Court  has   the  power,"  it 
was  gaid  in  Bond  v.  Turner,  2  Taylor,  125,  in  speaking  of  the  act 
of  1799,  "  of  allowing  five  per  cent,  commission  on  the  receipts,  and 
the  same  on  the  disbursements.     It  has  a  discretionary  power  to 
allow  less,  but  not  more  than  five  per  cent. ; ''  and  where  executorSj 
under  an  arrangement  with  a  guardian,  transferred  to  him  bonds, 
instead  of  collecting  their  proceeds,  the  commissions  were  reduced 
to    two    and    a    half  per    cent.       Walton    v.  Avery,  2  Dev.    & 
Bat,    405.     These   commissions   are  not  forfeited  by  the  executor 
being  charged  with  compound  interest,  {Peyton  v.  Sviith,  2  Dev.  & 
Bat.  325,)  or  having  made  resistance  to  just  claims;  Thompson  v. 
M'Donald,   2  Id.  481.     Besides  these  commissions,  executors  are 
allowed  their  actual  expenses  in  the  faithful  discharge  of  their  duty, 
such  as  those  of  attending  necessary  sales,  of  sending  an  agent  out 
of  the  state,  f  If  Ai^cZv.  Webb,  2  Dey.   &  Bat.  442,)  counsel  fees, 
{Hester  v.  Hester,  3  Iredell's  Eq.,  9,)  &c.     As  to  the  correction,  in  a 
court  of  equity,  of  commissions  allowed  by  masters  or  county  courts, 
see  Thompson  v.  M'Donald ;  Graham  v.  Davidson,  2  Dev.  &  Bat. 
155 ;  Walton   v.    Avery,   Id.  405 ;  Whitted  v.   Wehb,  Id.  433.     In 
Potter  V.  Stone,  2  Hawks,  31,  a  case  overruled  on.  another  point  by 
Ex  parte  Houghton,  3  Dev.  441,  it  was  said,  "for  the  sake  of  future 
cases,  we  think  it  right  to  add,  that  payments  made  to  distributees 
on  account  of  their  portions,  whether  before  the  administration  is 
settled  or  at  the  close  of  it,  cannot  be  considered  as  expenditures," 
and  therefore  no  allowance  of  commissions  can  be  made  on  them." 
The  appoi-tionment  of  commissions  among  two  or  more,  is  always 
regulated  by  the  circumstances  of  the  case.     "  The  fact  of  a  joint 
agency  does  not  give  the  right  to  one-half  the  value  of  the  entire 
services."     Hodge  v.  Hawkins,  1  Dev.  &  Bat.  567. 

Up  to  the  year  1833,  it  seems  by  the  case  of  Boyd  v.  Hawkins,  2 
Dev.  Eq.  R.  211,  that  the  extension  of  these  rules  to  frusfees  had  not 
been  formally  recognized  from  the  bench;  on  the  contrary,  it  was 
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there  said,  "the  farthest  we  can  go,  is  to  permit  a  stipulation  for 
compensation  at  the  contracting  of  the  relation."  But  on  a  rehear- 
ing of  that  case,  2  Dev.  Eq.  334,  it  was  said  by  Ruffin,  J.,  "  We  are 
informed  that  it  has  been  usual  in  some  parts  of  this  state,  for 
trustees  to  charge  for  services,  and  that  the  profession  have  no 
decided  opinion  against  it.  The  amount  will  of  course  be  according 
to  the  circumstances,  and  not  beyond  that  which  would,  under  the 
statutes,  be  made  to  executors  ;  and  if  fixed  by  the  parties,  it  will 
be  subject  to  the  revision  of  the  court,  and  be  reduced  to  what  is 
fair,  or  altogether  denied,  if  the  stipulation  for  it  has  been  coerced 
by  the  creditor  as  the  price  of  indulgence,  or  as  a  cover  to  illegal 
interest,  or  the  conduct  of  the  trustee  has  been  mala  fide  and  in- 
jurious to  the  cestui  que  trust.  Whether  it  shall  be  given  as  a  com- 
mission or  not,  is  hardly  worth  disputing  about ;  that  may  be  a  con- 
venient mode  of  computing  in  most  cases,  but  the  true  object  is  a 
just  allowance  for  time,  labour,  services  and  expenses,  under  all  the 
circumstances  that  may  be  shown  before  a  master."  And  in  the 
recent  cases  of  Sherill  v.  Shuford,  6  Iredell'.s  Eq.  228,  and  Raiford 
V.  Raiford,  Id.  495,  this  was  approved.  The  distinction  between 
the  allowance  to  executors  and  to  trustees,  is  that  to  the  latter  it  is 
matter  of  grace,  and  will  be  forfeited  at  the  court's  discretion,  while 
to  the  former  it  is  a  matter  of  right,  which  no  misconduct  can  for- 
feit. 

Under  the  statutes  of  South  Carolina  the.  Courts  in  that  State, 
seem  to  have  felt  themselves  little  authorised  to  exercise  a  discretion 
of  their  own.  The  act  of  1789,  allowed  to  executors  and  adminis- 
trators a  sum  not  exceeding  50  .shillings  for  every  hundred  pounds 
they  should  pay  away  in  credits,  debts,  legacies  or  otherwise,  during 
the  continuance  of  their  administration,  which  commissions  were  to 
be  divided  between  them  in  proportion  to  the  services  by  them 
respectively  performed  ,  and  they  were  also  allowed  20  shillings  for 
every  ten  pounds  "  for  all  sums  arising  by  moneys  let  out  at  inter- 
est " ;  Act  of  3rd  of  March,  1789.  These  provisions  were  taken 
from  the  seventh  section  of  a  prior  statute  passed  in  1745,  which 
act  further  declared  that  any  executor  who  should  have  had  extra- 
ordinary trouble  in  the  management  of  the  estate,  and  should  not 
be  satisfied  with  the  sums  thus  allowed,  should  be  at  liberty  to  bring 
an  action  for  services,  in  which  however,  the  verdict  was  to  be 
limited  to  five  per  cent,  over  and  above  the  sums  before  mentioned. 
This  section  was  not  repealed  or  supplied,  by  the  act  of  1789. 
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The  allowance  thus  given  has  uniformly  been  held  to  cover  all 
those   expenses   which  are  sometimes  termed  personal;  Logan  v. 
Logan,  1  M'Cord,  Ch.  5.     Thus  the  Courts  have  felt  themselves 
bound  to  strike  out  any  charge  for  travelling  expenses,  &c.,  and  have 
referred  the  parties  claiming  them  to  the  action  at  law  prescribed 
by  the  statute ;  Snow  v.  Oollum,  1  Dessaus.  542 ;  and  although  in 
Buffv.  The  executors  of  Summers,  Z  lA..  329,  Dessausure,  Ch.  said, 
"It  has  always  appeared  to  me  that  the  ground  for  compensation  to 
executors  being  made  by  law,  to  rest  solely  on  the  foundation  of 
money  received  and  paid  away,  is  not  a  perfectly  reasonable  rule, 
inasmuch  as  there  is  often  great  service  performed  by  executors, 
where  only  small  sums  of  money  are  received,  and  paid  away,"  yet 
it  was  nevertheless  held,  that  the  action  given  to  executors,  covered 
all  cases,  and  was  their  only  remedy.     In  the  subsequent  case  of 
Logan  v.  Logan,  1  M'Cord  Ch.  R.  1,  it  was  said  by  Nott,  J.,  "  I  have 
no  doubt,  but  an  executor  might  be  allowed  by  a  Court  of  law,  and 
perhaps  by  a  Court  of  Equity,  to  retain  money  alio  ved  to  agents  or 
accountants,  for  adjusting  difficult  and  complicated  accounts  of  the 
estate.     But  I  should  not  think  him  entitled  either  in  law  or  equity, 
to  retain  for  money  paid  an  accountant,  for  settling  and  adjusting 
his  own  accounts."     "  There  is  a  distinction  "  said  Johnson,  J.,  in 
Teague  v.  Bendy,  2  M'Cord,  Ch.  213,  "  between  those  services  for 
which  a  compensation  is  allowed  by  the  statute,  and  the  expenses 
incurred  in  the  course  of  the  administration.     The  former  referred 
to  those  duties  which  an  administrator  is  supposed  to  undertake, 
and  the  latter,  to  such  as  require  the  aid  of  professional  skill,  to 
which  he  is  not  supposed  to  be  competent.     The  conduct  and  ar- 
rangement of  a  law-suit,  is  an  illustration  of  the  latter."     But  coun- 
sel fees  are  not  allowed  when  paid  to  sustain  the  position  of  the 
executor  against  those  beneficially  interested.     Villard  y.  Robert,  1 
Strobh.  Eq.  393  ;  Wham  v.  Love,  Rice's  Eq.  51.     Charges  for  over- 
seers' wages  may  properly  be  classed  among  those  not   personal, 
since  their  employment  is  in  general,  directly  for  the  benefit  of  the 
estate,  and  in  most  cases  absolutely  necessary,  and  a  guardian  will 
be  reimbursed  for  the  expense  of  employing  agents  out  of  the  state, 
although  not  obliged  to  do  so ;  Huson  v.  Wallace,  1  Rich.  Eq.   18 ; 
but  an  executor  was  not  allowed  to   charge  commissions,   and  to 
credit  himself  besides,  with  overseer's  wages,  when  he  himself  had 
performed  overseer's  work.     Jenkins  v.  Fickling,  4  Dess.  470. 


976  PROCEEDINGS   IN   THE   MASTER'S   OFFICE. 

In  Deas  v.  Span,  Harper's  Eq,  R.  276,  and  Oist  v.  Gist,  2  McCord's 
Ch.  R.  474,  the  statutes  received  a  liberal  construction  as  to  the 
allowance  of  commissions  on  the  amount  of  bonds 'taken  for  the 
purchase  money  of  real  estate ;  so  where  the  executor  purchased  the 
estate  himself,  Vance  v.  Gary,  Rice's  Eq.  2;  though  in  Ball  v.  Brown, 
Bailey's 'Eq.  R.  374,  they  were  denied  on  the  proceeds  of  laud  sold 
under  decree  in  chancery  for  the  foreclosure  of  a  mortgage,  on  the 
ground  that  the  money  was  neither  "  received  "  nor  "  paid  away  " 
by  the  executors;  and  in  Huson  v.  Wallace,  1  Rich.  Eq.  2,  where 
an  administrator  was  compelled  to  account,  at  the  advanced  price, 
for  property  of  the  estate  which  he  had  bought  at  an  undervalue,  he 
was  denied  commissions  on  the  advance. 

The  act  of  1789,  further  provided,  that  an  executor  should  file 
annual  accounts ;  and  a  neglect  so  to  do  forfeited  all  compensation. 
This  provision  was  held  not  to  be  retrospective,  so  as  to  preclude  an 
executor  from  commissions,  where  for  several  years  prior  to  its  pas- 
sage he  had  filed  no  accounts  ;  Assignees  of  Maynsey  v.  Ellis,  3  Dess. 
78 ;  and  although  a  substantial  compliance  with  this  part  of  the  act 
is  always  insisted  on,  (Wright  v.  Wright,  2  M'Cord's  Gh.  196;)  yet 
in  certain  cases  the  lapse  of  a  few  months  over  the  time  of  filing 
the  last  account  has  been  sanctioned;  Jenkins  v.  Fielding  4  Dess. 
370. 

The  allowance  of  ten  per  cent.  "  for  all  sums  arising  by  moneys 
put  out  at  interest,"  was  held  in  Tavaux  v.  Ball,  1  M'Cord's;  Eq. 
458,  to  be  "  evidently  intended  as  compensation  for  the  trouble  of 
managing  the  fund  while  in  the  hand  of  the  executor,  and  the  two 
and  a  half  per  cent,  for  paying  away,  refers  to  the  final  disposition 
of  it ;  or  in  other  words,  to  that  point  of  time  when  the  executor's 
power  over  it  ceases,  or  when  he  has  disposed,  of'  it  in  the,  manner 
directed  by  the  will  of  the  testator.  It  cannot  without  gr^at  inj.us- 
tice  be  referred  to  any  other  time,  for  if  it  was  to,  be  aUpw;ed  for 
every  application,  or  appropriation,  the  executor  might,  by  letting 
out  and  calling  in  at  short  periods,  make  his  commissions  exceed 
any  profits  which  could  be  expected  to  aris?  by  way  of  interest. 
The  mode  of  determining  what  time  he  is  to  be  credited  with  it  is, 
by  inquiring  whether  he  has  made  a  final  disposition  of  the  fund." 
The  sarne  compensation  is  also  allowed  when,  instead  of  investing 
the  money  in  other  hands,  the  executor  in  good  faith  suffers  it  to 
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accumulate  in  his  own,  bat  when  decreed  to  pay  it  over  at  the  end 
of  his  administration,  no  percentage  is  then  allowed :  Wright  v. 
Wright,  2  M'Cord's  Ch.  196.  These  rules  have  been  applied  to 
trustees  and  receivers ;  Bona  v.  Davant,  Riley's  Ch.  Gas.  M  ;  unless 
where  they  had  expressly  agreed  to  act  without  commissions ;  Vestry 
and  Wardens  v.  Barksdale,  1  Strob.  Eq.  197;  but  not  to  commis- 
sioners in  equity,  whose  compensation;  regulated  by  a  fee  bill,  the 
court  has  no  power  to  enlarge  or  modify ;  Bona  v.  Davant. 

In  Vermont  the  Revised  Statues  of  1839  allow  to  executors  all 
necessary  expenses  in  the  care,  management  and  settlement  of  the 
estate,  and  for  their  services  such  fees  as  the  law  provides,  with  a 
similar  provision  to  that  in  New  York,  as  to  renunciation  of  any 
compensation  allowed  by  the  will ;  R.  S.  Ch.  50,  §  10.  From  the 
case  of  Evarts  v.  Mason,  11  Vermont,  122,  it  would  seem  that  a 
most  liberal  provision  was  customary  in  that  state  for  travelling 
expenses,  loss  of  time  while  absent,  counsel  fees,  &c.,  though  a  gross 
charge  of  $300  for  services,  in  addition  to  all  these  expenses,  was 
reduced  one  half. 

In  New  Hampshire,  the  court  in  the  case  of  Gordon  v.  West,  8  New 
Hampshire,  444,  disallowed  commissions  on  the  value  of  specific 
articles  given  over,  or  retained  by  the  executor,  in  pursuance  of  the 
will.  "  Here,  there  is  no  ground  for  a  charge  of  commissions,  which 
are  sometimes  a  proper  charge  for  the  risk  and  trouble  of  receiving, 
holding  and  paying  over  moneys."  He  was,  however,  allowed  two  and 
a  half  per  cent,  commission  on  the  principal  of  the  moneys  actually 
collected,  the  duties  of  a  trustee  being  superadded  to  those  of  an 
executor ;  and  something  like  a  rule  seems  to  have  been  intended  to 
be  laid  down  for  future  cases :  "  We  are  further  of  opinion,"  said 
Parker,  J.,  "that  in  ordinary  cases  of  a  trust,  five  per  cent,  annually, 
is  as  great  an  interest  as  should  be  exacted  of  a  trustee  ;  or  in  other 
words,  when  the  trustee  accounts  for  six  per  cent,  annually,  one  per 
cent,  is  a  proper  compensation  to  be  allowed  for  the  care  and  custody 
cf  the  funds,  and  for  collecting  the  income."  This  one  per  cent, 
would  seem  to  be  one  per  cent,  on  the  principal,  a  much  larger  allow- 
ance than  that  in  other  states,  being  over  fifteen  per  cent,  on  the 
income. 

In  New  Jersey,  the  Revised  Statues  of  1845  declare,  in  the  words 
of  prior  acts  passed  in  1834  and  1820,  that  the  allowance  to  execu- 
38 
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tors,   administrators,  guardians,  or  trustees,  shall  be  made  with 
reference  to  the  actual  pains,  trouble,  and  risk  in  settling  the  estate, 
rather, than  in  respect  to  the  quantum  of  estate ;  R.  S.  tit.  vii.  ch.  5 
§  26  ;  and  although  trustees,  of  whatever  name,  have  thus  always 
been  allowed  "an  adequate  compensation,"   Voorhees  v.  Stoothorf,  6 
Hals.  149  ;  yet  its  amount  seems  to  be  little  regulated.     "  There  is 
nothing  connected  with  judicial  proceedings,"  said  Dayton,  J.,  in 
Mathis  V.  Mathis,  3  Harrison,  67,  "about  which  there  is  greater 
uncertainty  than  the  subject  of  commissions.     No  accountant  can 
guess  what  he  will  receive,  no  person  interested  imagine  what  he  has 
to  pay.     This  want  of  some  standard  to  regulate  judicial  discretion 
is  a  most  serious  grievance."     In  that  case  the  court  refused,  on  cer- 
tiorari, to  reverse,  when  fifteen  per  cent,  had  been  allowed  below, 
but  the  decision  was  based  rather  on  the  ground  that  this  was  a 
matter  of  discretion  with  the  court  below,  and  could  not  be  reviewed 
on  certiorari,  which  was  expressly  held  in  the  recent  case  of  Steven- 
son V.  Phillips,  1  Zabriskie,  71.    This  charge  it  would  seem,  however, 
included  all  expenses,  as  in  the  recent  case  of  Lloyd  v.  Howe,  Spencer, 
685,  it  was  said,  "  commissions  in  this  state  include  not  only  an 
allowance  for  the  personal  services  of  the  executor,  but  also,  ordinar- 
ily the  expenses  to  which  he  has  been  subjected."     Some  general 
expressions  in  the  New  Jersey  reports,  "  that  the  rule  is  a  fixed  one, 
that  trustees  shall  make  no  gain,  or  profit  from  their  trust ;"  Tren- 
ton Banking  Co.  v.  Woodruff  et  al.,  1  Green's  Ch.  126,  apply  to  a 
different  branch  of  the  subject,  that  of  purchasing  the  trust  estate, 
&c. 

The  English  rule  has  found  a  resting  place  in  Delaware.  In  the 
recent  case  Egbert  v.  Brooks,  3  Harrington.  110,  the  Chancellor  de- 
clared that  he  would  have  made  the  trustee  some  allowance  for  time 
and  trouble,  if  he  had  not  considered  himself  bound  by  the  rule  of 
equity  that  as  a  voluntary  trustee  without  stipulation  for  com- 
pensation, he  was  not  to  be  allowed  compensation.  The  decree  of 
the  chancellor  was  affirmed  by  the  court,  who  added,  "  the  trustee  is 
entitled  to  have  all  his  expenses  and  charges  paid — to  be  indemnified 
against  expense  and  loss,  but  not  remunerated ; "  and  the  same 
principles  were  stated  in  The  State  v.  Piatt  <&  Rogers,  4  Harr.  166. 

In  Kentucky  some  reluctance  seems  to  have  been  felt  at  departing 
from  the  English  rule.      "  The  doctrine  is  incontrovertibly  settled," 
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it  was  said  in  Breckenridge  v.  Brooks,  2  A.  K.  Marshall,  339,  "  that 
where  a  mortgagee,  or  other  trustee,  manages  the  estate  himself,  there 
is  no  allowanc  e  to  be  made  for  his  trouble."  So  in  McMullen  v.  Scott, 
2  Monroe,  151,  it  was  held  that  a  stipulation  by  a  trustee  for  the 
payment  of  his  expenses,  (though  he  would  have  been  entitled  to 
these  without  any  such  stipulation,)  excluded  any  claim  for  personal 
services.  With  respect  to  the  executors,  this  strictness  was  altered 
by  statute,  1  Morehead  &  Brown's  Dig.  668,  which  gave  to  them 
their  reasonable  charges  and  disbursements  expended  in  the  funeral 
of  the  deceased,  and  other  their  administration ;  and  in  extraordinary 
cases,  such  recompense  for  their  personal  trouble  as  the  court  should 
deem  reasonable.  In  Logan's  Administrator  v.  Troutman,  3  A.  K. 
Marshall,  67,  an  allowance  of  five  per  cent,  was  said  to  be,  "  no  more 
than  according  to  the  rules  of  law  and  the  universal  custom  of  the 
country,  it  was  proper  to  allow."  This  per  centage  was  recognised 
in  Ramsey  v.  Rarnsey,  4  Monroe,  152 ;  Wood  v.  Lee,  5  Monroe  66 ; 
McCracJcen  v.  McCracken,  6  Monroe,  342 ;  Webb  v.  Webb,  6  Monroe 
167  ;  though  in  Wood  v.  Lee,  it  was  added,  "  in  some  cases  seven  and 
a  half,  and  in  others  ten  per  cent,  has  been  allowed.  But  a  gross 
sum  in  other  cases  has  been  allowed,  without  regard  to  any^  per 
centum,  and  in  other  a  daily  allowance,  or  special  charge  has  been 
passed ; "  but  in  Bowling  v.  Gobb,  6  B.  Monroe,  358,  a  charge  of  seven 
per  cent,  upon  receipts,  and  the  same  on  the  payments,  was  said  to 
be  excessive  and  unusual.  A  liberal  spirit  seems  to  have  been  shown 
towards  the  allowances  of  expen,ses,  such  as  hire  of  slaves ;  Floyd  v. 
Floyd,  7  B.  Monroe,  292 ;  counsel  fees,  &c. ;  Bowling  v.  Cobb. 

In  the  case  of  Hite  v.  Hite,  1  B.  Monroe,  179,  it  would  seem  that 
these  principles  had  not  been  extended  to  trustees,  as  "  the  general 
rule  that  a  trustee  is  not  entitled  to  compensation  for  personal 
services  in  managing  trust  funds,"  is  quoted,  though  it  is  admitted 
that  there  are  exceptions  to  this  rule  in  modern  adjudications.  But 
in  the  very  recent  case  of  Lane  v.  Coleman,  8  B.  Monroe,  571,  the 
Supreme  Court  seemed  willing  to  follow  the  weight  of  American 
authority,  as  one  acting  as  agent  under  an  instrument  which  directed 
him  to  pay  from  the  proceeds  of  certain  law  suits,  "  all  costs  and 
expenses,  including  attorney's  fees,  and  was  "in  effect  a  deed  of 
trust,"  was  held  entitled  to  "  a  fair  compensation  for  his  services." 

In  Tennessee,  the  Acts  of  1715,  and  1789,  allowed  an  executor  to 
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retain  no  more  than  his  necessary  charges  and  disburaements,  and 
the  construction  put  upon  these  statutes  was  very  strict.  Although 
the  reasonable  costs  of  bringing  or  defending  necessary  suits  were 
allowed,  yet  no  travelling  expenses  were  given,  or  compensation 
made  for  lost  time ;  Stephenson  v.  Stephenson,  3  Hayw.  123 ; 
Bryant  v.  Puckett,  id.  255  ;  Stephenson  v.  Yandl^  5  Id.  261 ;  but 
the  Act  of  27  Jan.  1838,  taken,  in  substance,  from  one  passed  in  1822, 
allows  to  executors,  administrators,  and  guardians,  "a  reasonable 
compensation  for  their  services." 

In  Alabama,  the  compensation  to  all  acting  in  a  fiduciary  capacity, 
has  formed  a  part  of  the  common  law  of  that  state ;  Spence  v.  Whit- 
aker,  3  Porter,  327:  Phillips  v.  Thompson,  9  Porter,  667 ;  Beathea  v. 
M'CoU,  5  Ala.  315  ;  Carrol  v.  Moore,  7  Ala.  617  ;  Benford  v.  Daniels, 
13  Id.  673  ;  as  was  thus  stated  by  Goldthwaite,  J.  in  Harris  Y.Martin, 
7  Ala.  899,  "  It  is  the  usual  and  common  practice  to  allow  executors, 
administrators  and  guardians,  a  per  centage  upon  the  amount  of  the 
receipts  and  disbursements,  as  a  conofpensation  for  the  performance 
of  the  trust.  This  per  centage  has  never  been  fixed  by  statute,  and 
until  some  specific  rule  is  declared  upon  the  subject,  it  is  evident 
each  case  must  be  governed  by  its  peculiar  circumstances.  It  is 
apparent,  however,  the  quantum  of  trouble,  and  loss  of  time,  is  not 
the  only  matter  to  be  considered,  as  the  settlement  of  an  estate  of 
$500  may  involve  as  much  difficulty  as  one  of  $50,000.  The 
compensation  must  also,  to  a  gre^t  extent,  be  controlled  by  the 
amount  of  the  estate.'  But  while  it  is  admitted  that  the  English 
rule  has  never  prevailed,  it  is  said  that  these  allowances  are 
"  scrutinized  with  jealous  watchfulness."  Harris  v.  Martin.  Al- 
though it  is  held  that  the  power  of  the  court  to  compensate  by  a  per 
diem  allowance  is  unquestioned,  Marshall  v.  Holloway,  2  Stewart, 
453,  yet  they  lean  strongly  against  such  a  mode  of  compensation ; 
Magee  v.  Gowperthwait,  10  Ala.  968.  So  as  to  specific  charges ; 
while  the  right  to  allow  them  is  recognised,  "such  charges  are, 
perhaps  the  exception,  and  not  the  rule,  and  they  should  never  be 
allowed  for  the  ordinary  duties  of  an  administrator;"  O'Neil  v. 
Bownell,  9  Ala.  738.  See  as  to  compensation  to  a  bank  director, 
Alabama  Bank  v.  Collins,  7  Ala.  102. 

The  compensation  being  rather  matter  of  grace  than  of  right,  de- 
pends entirely  upon  the  bona  fides  of  the  trastee;  O'Neill  v.  Dowtull, 
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though  it  is  not  withheld,  except  in  case  of  "  wilful  default  or  gross 
negligence ;"  Powell  v.  Powell,  10  Ala.  914.  In  Doneldson  v.  Pusey, 
13  Ala,  752,  an  attempt  was  made  to  set  aside  a  voluntary  deed  of 
trust,  because,  among  other  grounds,  it  allowed  to  the  trustee  a 
commission  of  12^  per  cent. ;  but  while  the  court  said  that  the 
commission  was  greater  than  that  usually  allowed,  yet  that  the 
trustee  had  "  to  collect  many,  and  perhaps  small  accounts,  his  duties 
embraced  a  settlement  of  the  affairs  of  a  dissipated  and  reckless  man, 
whose  business  was  doubtless  confused,  and  difficult  to  arrange." 

By  the  act  of  1841,  when  by  will,  an  estate  is  directed  not  to  be 
sold,  but  kept  together  for  distribution  at  a  future  day,  the  court  has 
power  to  allow  in  lieu  of  commissions,  such  annual  compensations 
as  shall  be  reasonable,  regard  being  had  to  the  amount  of  labour  per- 
formed, the  responsibility  involved,  and  the  value  of  the  estate. 

The  Mississippi  statute.  Hutch.  «Ss  How.  Dig.  p.  414,  §96  like  that 
of  Maryland  allows  to  executors  such  compensation  as  shall  be 
reasonable  and  just,  not  less  than  five,  nor  exceeding  ten  per  cent,  of 
the  amount  of  the  appraised  value :  and  this  does  not  mean  solely  on 
the  amount  of  the  inventory,  but  on  the  whole  estate,  Merrill  v. 
Moore,  7  Howard,  Mis.  292,  including  the  real  estate,  when  its  pro- 
ceeds pass  through  their  hands ;  and  the  allowance  is  made  only  on 
the  final  settlement ;  Shurtleff  v.  Witherspoon,  1  Smedes  & 
Marshall,  622. 

In  Missouri,  the  statute  §15  of  art.  6,  of  Ex'ors  and  Adm'rs,  allows 
an  amount  not  exceeding  6  per  cent,  on  the  whole  amount  of  personal 
estate  and  money  arising  from  the  sale  of  land,  but  the  compensation 
is  sometimes  awarded  in  a  gross  sum ;  Fisher  v.  Smart,  7  Missouri, 
681. 

Although,  in  some  states,  the  principle  of  compensating  those 
acting  in  fiduciary  capacities,  does  not,  as  yet  seem  to  have  been 
applied,  further  than  in  the  case  of  executors  and  administrators,  yet 
it  will  sufficiently  appear  from  observing  its  rapid  extension,  that  as 
to  the  principle  itself,  there  wiU  soon  be  little  diflference  of  deter- 
mination. Some  of  the  rules  which  appear  from  the  above  cases  to 
be  of  general  application,  in  the  absence  of  statutory  provisions  to  a 
contrary  effect,  are  that  one  who  undertakes  to  assume  a  trust  with 
the  understanding,  express  or  implied,  that  its  duties   are  to   be 
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performed  without  compensation,  shall  not  be  allowed  afterwards  t(T 
claim  it ;  that  the  compensation  is  to  be  for  labour  and  risk  actually 
incurred,  and,  therefore  not  to  be  claimed  on  assuming  the  trust ; 
that  double  compensation  is  not  given,  when  the  fiduciary  occupies 
a  double  position  with  regard  to  the  same  subject-matter ;  that  the 
compensation  is  not  be  increased  in  proportion  to  the  number  of 
trustees,  and  that  the  cost  of  professional  service  is  not  allowed  for 
protection  and  defence  against  the  rights  of  those  beneficially 
interested. 

In  our  Court,  the  first  discussion  on  our  statute  arose  in  McLen- 
nan V.  Reward}  In  that  case,  where  the  agent,  after  the  decease 
of  the  principal,  intestate,  had  procured  letters  of  administration 
to  his  estate,  and  subsequently  the  person  who  became  possessed 
of  the  assets  as  the  personal  representative  of  the  administrator 
refused  to  account,  and  a  bill  was  filed  to  enforce  it,  the  Court, 
under  the  circumstances,  there  being  no  evidence  of  any  improper 
dealing  with  the  estate,  either  by  the  administrator  or  those  rep- 
resenting him,  allowed  the  defendants  a  commission  of  five  per 
cent,  on  all  moneys  received  and  paid  over,  or  properly  expended 
by  themselves  or  their  testator,  and  two-and-a-half  per  cent,  on  all 
moneys  received  by  him  or  them,  but  not  yet  paid  over,  but  re- 
fused them  the  costs  of  the  suit.  This  Court  will  not  refer  it  to 
the  Surrogate  Judge  to  settle  the  amount  of  compensation  or  com- 
mission to  be  allowed  to  an  administrator  or  executor :  but  having 
possession  of  the  subject  matter  of  litigation,  will  finally  dispose 
of  the  rights  of  all  parties. 

Five  per  cent,  commission  on  moneys  passing  through  the  hands 
of  executors  may  or  may  not  be  an  adequate  compensation,  or  may 
be  too  much,  according  to  circumstances  ;  but  in  no  case  will  an 
executor  be  entitled  to  an  allowance  for  services  performed  by  an 
agent  and  which  were  so  performed  by  him  gratuitously  .^ 

Mortgages  reserving  six  per  cent  interest  were  taken  by  trus- 
tees before  the  abolition  of  the  usury  laws,  and  were  not  called  in 
for  several  years  after  the  change  of  the  law,  but  as  it  did  not  ap- 
pear they  were  aware  of  an  opportunity  of  investing  at  a  higher 

1  9  Grant  279. 

2  Chisholm  V.  Barnard,  10  Grant  479. 
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rate,  the  Court  refused  to  charge  them  with  more  than  was  re- 
served by  the  mortgages.     Where  a  suit  for  the  administration  of 
an  estate  is  pending  in  this  Court,  it  is  improper  for  the  Surrogate 
Judge  to  interfere  by  ordering  the  allowance  of  a  commission  to 
trustees  or  executors.^      Where  the  executor  has  power  under  a 
will  to  sell  real  estate  for  the  payment  of  debts*  and  legacies,  and 
there  was  available  in  money  more  than  enough  to  pay  the  debts, 
the  Court,  considering  a  suit  for  administration  unnecessary,  re- 
fused the  executor  the  costs,  and  also  his  commission.^      The  old 
rule  as  to  the  compensation  of  trustees  has  been  abrogated  by  the 
Surrogate  Act  only  so  far  as  relates  to  trusts  Under  wills.*     Since 
the  passing  of  the  Act  authorizing  the  Judge  of  the  Surrogate 
Court  to  allow  compensation  to  executors  and  trustees,  22  Vic.  c. 
93,  sec.  47 ;  Con.  Stat.  U.  C,  ch.  15,  sec.  66,  it  has  been  the  set- 
tled practice  of  the  Master  here,  in  passing  the  accounts  of  execu- 
tors, to  allow  them  compensation  for  their  "  care,  pains,  trouble, 
and  time  expended  in  and  about  the  executorship,"  without  an 
order  from  the  Surrogate  Judge  allowing  the  same.     Where,  there- 
fore, an  executor,  pending  an  account  before  the  Master,  obtained 
such  an  order  from  the   Surrogate  Judge,  and  the  Master  allowed 
the  amount  of  compensation  mentioned  therein  without  exercising 
his  own  judgment  as  to  its  propriety  or  reasonableness,  an  appeal 
on  that  ground  from  the  report  of  the  Master  by  the  creditors  of 
the  estate  was  allowed,  and  the  executors  ordered  to  pay  the  costs 
thereof.*    Where  the  estate  to  be  administered  was  large,  requir- 
ing great  care>  judgment,  and  circumspection  in  its  management 
for  a  number  of  years,  the  Court  sustained  an  allowance  of  $1500 
to  the  principal  executor  and  trustee,  and  $1500  to  the  others 
jointly.     Where  a  legacy  is  given  to  executors  as  a  compensation 
for  their  trouble,  they  are  at  liberty  to  claim  a  further  sum  under 
the  statute,  if  the  legacy  is  not-  a  sufficient  compensation.^     A 
commission  should  not,  in  general,  be  allowed  to  an  executor  or  a 
trustee  in  respect  of  sums  which  he  did  not  receive,  but  is  charged 
with  on  the  ground  of  wilful  default.     The  rule  of  the  Court  is  to 
allow  compensation  to  trustees  of  real  estate  under  a  will  as  well 
as  to  executors.^      The  rate  of  compensation  to  executors  or  trus- 

1  Cameron  v.  Bethune,  15  Grant  486. 

2  Orahrnn  v.  Boison,  17  Grant  318. 

8  Wilson  V.  Proudfoot,  15  Grant  103. 
i  Biggar  v.  Dickson,  15  Grant  233. 

5  Denison  v.  Denison.  17  Grant  306. 

6  Bald  V.  Thompson,  17  Grant  164. 
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tees  should  depend  upon  the  amount  of  money  passing  through 
their  hands,  and  the  care,  time,  and  labour  spent  by  them  in  the 
management  of  the  estate.  Where,  therefore,  the  amounts  re- 
ceived and  expended  by  the  executors  were  large,  and  it  did  not 
appear  that  there  was  any  special  difficulty  or  trouble  in  the  man- 
agement of  the  estate,  and  the  Master  had  allowed  the  executors  a 
commission  of  five  per  cent,  on  all  moneys  received  and  expended 
by  them,  and  "half  that  amount  on  the  moneys  received  but  not 
expended,  ah  appeal  from  the  Master's  report  on  the  ground  of  ex- 
cessive allowance  was  allowed.  A  testator  authorized  his  executors 
in  their  discretion  to  continue  the  business  of  lumberer,  miller, 
and  merchant,  which  he  had  been  carrying  on,  and  which  they 
elected  to  do,  and  carried  on  such  business  for  some  years  through 
an  agent,  one  of  the  executors  visiting  the  place  occasionally  to 
supervise  the  business  generally :  Held,  that  a  commission  on  the 
moneys  received  from  this  source  was  not  a  proper  mode  of  com- 
pensating the  executors,  but  that  they  were  entitled  to  be  comp«# 
sated  therefor,  and  that  not  illiberally.^  The  cases  in  which  the 
Court  will  give  t>r  refuse  costs  to  trustees,  executors,  or  adminis- 
trators will  be  considered  under  the  general  head  of  "  Costs." 

The  Master  having  made  the  allowance  for  compensation,  pro- 
ceeds to  settle  his  report  in  the  manner  already  pointed  out.  The 
proceedings  on  signing  are  similar  to  those  in  other  cases,  and 
when  the  report  is  given  out,  his  duties  as  to  it  are  completed. 
Order  589  declares  that  "  In  administration  suits,  reports  are,  as 
far  as  possible,  to  be  in  the  form  given  in  the  schedule  hereto." 

1  Thompson  v.  Freeman,  16  Grant  384. 
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